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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



STICHTENOTH t. CENTRAL STOCK & GKAIN EXCH. OF CHICAGO. 
(Circuit Court, N. D. Illinois, N. D. January 23, 1900.) 

1. JcRisDicTioN— Question— Ho w Raised. 

Tlie question of jurisdlction may be considered ou motion to dismiss, 
though a plea to the jurisdlction is the better practlce. 

2. Samb — Action for Penalty. 

An action for treble the amount lost at gambling, — one half thereof to go 
to the person bringlng the action, and the other half to the county, — author- 
ized by 1 Starr & C. Ann. St 111. 18&5, p. 7i>2, c. 38, § 132, to be brought 
against the winner by any person in case the loser fails to sue for his 
losses, is for a penalty, and cannot be taken jurisdiction of by a fédéral 
court, though the money lost belonged to plaintiff, and had been surrepti- 
tiously taken by the loser. 

Eufus S. Simmons, for plaintiff. 
C. D. FuUen, for défendant. 

JENKIKS, Circuit Judge. This cause cornes on for hearing upon 
a motion by the défendant, before pleading, to dismiss the suit for 
want of jurisdiction hère to entertain it. The better practice is to 
présent the objection by a plea to the jurisdiction; but since the 
fédéral court will at any stage of the case, when want of jurisdiction 
appears, décline to further proceed, irrespective of the manner in 
which the want of jurisdiction is disclosed, the question may be con- 
sidered under tbe présent motion. 

This is a spécial action on the case brought by the plaintiff, who 
allèges herself to be the wife of one William Stichtenoth. The 
amended déclaration, in substance, after asserting the necessary 
diverse citizenship of the parties, allèges that prior to March 15, 1897, 
her husband took and misappropriated her money, without her knowl- 
edge or consent, to the amount of $20,660.63, and thereafter, and 
prior to that date, by "playing, betting, wagering, and gambling upon 
certain lots, chances, casualties, and unknown and contingent events, 
such as the rising and falling of market priées or alleged raarket 
priées, and speculating and dealing in futnies and options in wheat, 
pork, shares of stock in certain corporations, and other property 
99 F.— 1 
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and commodities, with the défendant, without the intention on the 
part of either the said William Stichtenoth or tlie défendant of 
actually buying or selling pr recèiviâg or delivering, or engaging in 
any bona flde transaction of buying or selling, any products or com- 
modities, did lose to the défendant, the Central Stock & Grain Ex- 
change of Chicago," the saidmoney of the plaintiff ; that such moneys 
were so lost more than six months prior to suit, and her husband did 
not within six months of the loss sue to recover the money so by him 
lost and paid, and the défendant has not repaid the same to her said 
husband, whereby, as it isaHeged, the plaintiff has become "entitled 
to recover froni the défendant treble the value of the money so lost 
as aforesaid, according to the statutesof Illinois in such cases made 
and provided, from the défendant, who won and received said sums 
of money as aforesaid, wherefore the défendant has become indebted 
to the plaintiff in the sum of sixty-one thousand nine hundred and 
eighty-one dollars and eighty-nine cents, and costs of suit, — one- 
half tb the use of the county of Cook, in the state of Illinois, and one- 
half to the use of the plaintiff. And the défendant, though requested 
so to do, has not paid said sums of money, or any part thereof, where- 
fore the plaintiff brings this her suit àgàinst the défendant for the 
said sum of sixty-one thousand nine hijndred and eighty-one dollars 
and eighty-nine cents, and prays for judgment as aforesaid, and for 
her costs herein." 
The Criminal Code of the State of lllin,0is proyides as follows: 
"Whoever contracta to hâve or give to hlniself or another the option to sell 
or buy, at a future time, any grftln, or other eomraoaity, stock of any railroad 
or Qther eompany, or goW.'or forestalls the, rparket by spreadlng false rumors 
to Influence the priée of commodities thereln, or corners the market, or at- 
tempts to do so, In relation to any of such commodities, shall be flned not less 
than $10 nor more than $1,000, or conflned In thç county jall not eiceeding one 
year, or both; and ail contracte made In violation of this sectlpn shall be 
consldered gambling contracts, and shall be vold." 1 Starr & C. Ann. St. 1885, 
,p. 791. c. 38, § 130. "Any perspn who shall, at any time or sitting, by play- 
'Ing at cards, dlce or any other gàme or games, or by bettlng on the side or 
hands of éiich as do gaine, or by any wager or bet upon any race, flght, pas- 
tlme, sport, lot, chance, casuaJty, élection or unknown or contingent event 
■Whatever, lose to any person, so playlng.or betting, any sum of money, or 
other valuable thlng, amounting in the whole to the sumof |10, and shall pay 
or dellver the sarde or any part thereof, the person so losiD,g and paylng or 
delivering the same, shall be at liberty tb sue for and recover the money, goods 
or other valuable thlng, so lost ând paid or dellvered, or any part thereof, op 
the fuU value of the same, by action of debtjieplevin, asaumpslt or trover, or 
proceeding In chancery, from the wlimer, thereof, with costs, in any court of 
compétent Jurlsdietlon. Jn'any sucli action at law It shall be sufflcient for the 
plaintiff to déclare generally as in actions of debt or assumpslt for money had 
and received by the défendant to the plaintifTs use, or as In actions of replevln 
or trover upon a supposed finding and the detalning or convertlng the property 
of the plaintiff to the use of the défendant, whereby an action hath accrued 
to the plaintiff acpordlng to the form of this act, without séttlng forth the 
spécial matter. In case the person who shall lose such rnoney or other thlng, 
as aforesaid, shall not within six months reàlly and bbna Me, and without 
eovln or collusion, sue, and with effiect proseeute, for such money or other 
thlng, by him lost and paid or dellvered, as aforesaid, it shall be lawful for 
any person to sue for, and recover treble the value of the money, goods, chat- 
tels and other things, with costs of suit, by spécial action on the case, against 
such winner aforesaid; one half to the use of the county, and the other to the 
person sulng." Id. p. 792, c. 38, § 132. 
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It has been mled by the suprême court of Illinois, in Pearce t. 
Foote, 113 111. 228, that transactions such as are stated in the amend- 
ed déclaration are within the prohibition of the statute, and the 
amount lost may be recovered. The question hère presented, how- 
ever, is this: Whether the fédéral court will entertain a suit, not by 
the original lôser to recover his loss, but one brought under the stat- 
ute by an informer, on behalf of herself and of the county of Oook, 
to recover treble the amount of the loss. The statute is clearly highly 
pénal in its nature. Thé action is given, not to réstore to the loser 
the money obtained frora him in spéculations denounced by the 
statute, but in the event, and only in the event, of the failure of the 
loser within six months to sue for a recovery of the money or prop- 
erty lost, any person (a total étranger to the loser and to the transac- 
tion) may recover treble the amount of the loss, — one half of the 
amount to go to him, and the other half to the county in which the 
transaction was had. Such a recovery is permitted against the win- 
ner by way of punishment for his violation of the statute, but 
the recovery in no part inures to the beneflt of the loser, The 
statute assumes that a loser in such a transaction is not to be 
depended upon to seek restitution, and, that the winner may not 
escape without punishment, it provides that any person whatever 
may recover of the winner, with respect to a transaction in which he 
had no part or lot, treble the amount won and lost. One half of thla 
amount goes to the informer, for his diligence and philanthropy in 
asserting the dignity of the state; the other half goes to the munici- 
pality within whose jurisdiction the violation of law was committed; 
but the entire amount is imposed as a fine or penalty upon the winner 
for his violation of law. I can conceive of no statute more thoroughly 
pénal in its character, and, within the reasoning of the suprême court 
of the United States in Huntington v. Attrill, 146 U. S. 657, 13 Sup. 
et. 224, 36 L. Ed. 1123, 1 apprehend a fédéral court cannot take juris- 
diction of such an action. The courts of the United States do not sit 
to punish offenders against the law of the state. The courts of a 
state hâve exclusive jurisdiction to punish ail infractions of its crimi- 
nal law. 

But it i» urged that as the plaintiflE was the wife of the loser, and 
he had surreptitiously taken and lost her money in the spéculative 
and forbidden transactions, therefore she has an interest which ren- 
ders this statute, as to her, not pénal, and brings the case within the 
définition stated by Mr. Justice Gray in Huntington v. Attrill, supra, 
It is there said: > 

"The question whether a statute of one state, which in some aspects may be 
called pénal, is a pénal law in the international sensé, so that it cannot be 
enforced in the courts of another state, dépends upon the question whether 
Its purpose is to punish an offense against the public justice of the state, or to 
afford a private remedy to a person injured by the wrongfui act." 

Whether a statute be pénal is not dépendent upon the circum- 
stances which surround the person who prosecutes under it. It dé- 
pends, as stated by Mr. Justice Gray, upon the question whether the 
purpose of the statute is to punish an oflfender, or to afford a private 
remedy to the eerson injured. This action is brought under the stat- 
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ute referred to.. It does not give a private remedy. It is ndt requisite 
to a recovery that the plaintiif in sueh an action flliotald hâve any 
private interest vs^hàtever in the subjeet-matter complained of. It is 
brought, and can be brought, only upon failure of the IflSer to sue to 
recover his loss within the time specified. It is brought to recover 
treble the loss, which the statute permits as a punishîoàent upon an 
offender against the law, and is brought by her as an informer, and 
in the interest bf herself aûd of the municipality in M'hich the offense 
was committed, as the statute directs. Ail that is alleged with re- 
spect to her ownérship of the funds which her husband used and lost 
in spéculation is mère surplusage, and in no sensé adds to her right 
of recovery, which is otherwise complète. The allégations in that 
behalf hâte tno place in this declaratioh. Whether outside of this 
statute she coula recover, either at law or in equity, for her property 
wrongfully taken by her husband, and lost in spéculation to the dé- 
fendant, need not now be considered. Any suit therefore must pro- 
ceed upon the ground that the title to the property had not passed, 
and thatj tmcing her money into the hands of the défendant, she 
can follow aîid recover itj but that is not this case. It is an action 
in the nature ùf a qui tam afction, wherein a plaintiff is a mère volun- 
teer, withoïrt interest in the subjeet-matter, to recover under this 
statute the treble amount of the loss Which the law imposes upon an 
loffender for the infraction of the law ; and, to recover under such stat- 
ute, the plaintiff: must seek her remedy in the courts of the state 
-Whose law bas been offended, and whose punishment is sought to be 
jijjnposed. The suit will be dismissed for want of jurisdiction of the 
subjeet-matter. 



MILES V. NEW SOUTH BUILDING & LOAN ASS'N (AMERICAN TRUST 
& BANKING ;C0., Intervener). 

* (Circuit Court, N.ï). Géorgia. January 5, 1900.) 

, ■ I : 'No. 1,077, 

1. Insolvent Corporation— SntT for Winding up— Parties. 
• ,, A trustée holding securities of a corporation, deposited to seeure its 
,^, outstanding bonds, is a proper party to a suit in equity to wind up tlie 
"' ' èorporation as Insolvent. . 

S. Samb— Ancillart Rbcbivership— Intbrvuntioït. 

Wliere, after the coinmerfcenient of a suit to wind up the aflfairs of an 

, insolvent corporation in a fédéral court In the district of its domicile an 
aneillary suit is brought in a fédéral court of another district, in which 
the receiver appointed in the original suit is made aneillary receiver, and 
a trustée holding assets of the corporation and residing in such district is 
Ordered by the court to turn the same oyer to the aneillary receiver for 
collection, such trustée is entitled to Intervene, and become a party to such 
suit, in tïie court vfhich has eustody of the fund, and hâve its rights and 
duties with respect to its trust there determined and enforced, and cannot 
be cqnipelled, to go into another jurisdiction, where the original suit is 
',, peh'dlng. 

3. Samb— ÉiQHTS OF Trustée Holding , ^ssjsts. 

Where a corporation which has issued bonds, and to secure the same 
has deposlted securities -«vith a trustée with power to sell the same on 
default in the payment of interest, becomes insolvent, and the trustée has 
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been ordered by a court to turn the securities over to a recelver appointed 

in a suit to wind up the affairs of the corporation, sueh trustée has the 

right to intervene in the suit for the protection of its trust, although 
tliere has been as yet no default. 

In Equity. 

On June 2, 1899, Mrs. Feliciana E. Miles flied a bill in the United States 
circuit, court for the Eastern district of Louisiana against the New South 
Building & Loan Association, a corporation created and organized under the 
laws of liouisiana, alleging insolvency of the corporation, and asking that a 
receiver be appointed, and the affairs of the corporation wound up. On June 
3, 1899, a receiver was appointed as prayed. On June 6, 1899, Mrs. Miles 
flled an ancillary bill in the United States circuit court for the Northern dis- 
trict af Georgia. On the filing of this bill an order was rendeeed by said 
court taking ancillary jurisdiction of the cause, and recognizing and con- 
flrming the receiver already appointed. At the time the bill was filed, there 
were in the hands of the American Trust & Banking Company securities of 
the association to the amount of $447,406, which securities were held by the 
trust Company under a trust agreement. The receiver demanded of the trust 
Company the surrender of said securities, which was refused. On July 3, 1899, 
the receiver presented a pétition to the cii'cuit court of the United States for the 
Northern district of Georgia, which was heard by Judge Shelby, praying for an 
order directing the delivery to him of the property in question. For décision 
rendered in said case, see Miles v. Association (C. 0.) 95 Fed. 919. On Sep- 
tember 20, 1899, the American Trust & Banking Company, a Georgia eorpora^ 
tion, having its home in the Northern district of Georgia, filed its intervention 
in the United States circuit court for the Northern district of Georgia, in 
which, after settlng forth the status of the litigation prier to the date of 
tlie bringing of its intervention, it set up the following facts: That on De- 
cember 14, 1891, the New South Building & Loan Association desired to issue 
bonds and seeure the same by the deposit of cash or certain notes and other 
securities. To this end it created the Manhattan Trust Company of New 
York trustée, and entered into an agreement on the date named with said 
trust Company, in which it was stipulated that the association should deposit 
with the trust Company $100 in cash or $125 in securities for each $100 of 
bonds issued. In 1893 and 1894 supplemental agreements were entered into, 
which only related to the amount of bonds to be issued and the amount of 
securities to be deposited, and are not material hère. On June 23, 1898, an 
agreement was entered into between the association and the American Trust 
& Banking Company, by which the latter company was substituted as trustée 
for the Manhattan Trust Company, and in which there were certain other 
stipulations, immaterial hère. The trust agreement provides, as it now stands, 
in the hands of the American Trust & Banking Company, that upon default 
in the payment of interest the trustée shall proceed through itself or through 
the courts to realize on the securities in its hands for the benetit of the 
bondholders. The American Trust & Banking Company prays that it may 
be allowed to eome into the litigation in the Northern district of Georgia, and 
that, in vlew of the insolvency of the association, and the fact that it is being 
wound- up in the courts, the bonds may be deelared due and be paid. It contains 
other prayers immaterial for présent purposes. To this intervention demurrers 
were filed by the complainant and the receiver. 

Denegre, Blair & Denegre, for complainant. 
Denegre, Blair & Denegre and W. A. Wimbish, for receiver. 
Dorsey, Brewster & Howell and Gray, Brown & Randolph, for 
intervener American Trust & Banking Company. 

ISTEWMAN, District Judge. In determining the demurrers filed 
by Mrs. Feliciana R. Miles, complainant in the original bill, and Arm- 
strong, receiver, to the intervening pétition of the American Trust 
& Banking Company, it is unnecessary at this time to pass upon 
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some of the iiitçre^tiiig (jyçgtipns ably . argued ]by céunsçl at the 
bar and in briéf^, si^psçqifeutiy iUed. Vit is n^çes^^iy, hoWever, to 
décide: (1) Is tiie {ntervener a proper party to this litigation? (2) 
May it corne into the litigation by intérvening pétition in the cir- 
cuit court for this district? (3) Can it proceed at ail befpre default 
in the payaient of interest on the bonds secured by the trust agree- 
ment iû ^ïïîçÏÏ if is ,ha:nië4;as trustep?,;; 

As to the àrst; questipîij it can scarcely be doubted that the intér- 
vening triist Company is a proper party. It was named as trustée 
to hold certain notes and mortgages of the association which were 
placèd in its hands to sécaré bqods and otlier obligations ofthe as- 
sociation. As the association îs now in the hands of a receiver, 
and its business is being wound up for the beneût of persons at in- 
terest, the tt*iïst CoapanJ' is npt only a proper, but probably a neces- 

sary, party tq/Uiè câus^- ■ 

.It is conten&d» however, ti^at tbe tru^t conipany cannot come 
into the circuit court for this district» even; if it is a proper party to 
the Case. The Claim Is that, if it bèèomeS a party at all> it should 
be in the cau^e in the court of prîinary Jurîsdîcti6n in the East- 
epn district of Ijouisiana. Bo far ^ the demurrer on this grouijd 
by the receiver is concemed, it may>be answered that he has brought 
the trust Company into the litigation in this district by his motion 
flled in this ï;ourt for the pùrpose of J^aving the assets of the asso- 
ciation in th^e bapds of, ,the trust conipany turnèd pver to him as re- 
ceiver. He ffled his pétition in the court in this district. It was an- 
Swered hère by'iiie trust Company, and heard and decided by Cir- 
cttit Judge Shelby on the pléadings in this district. The status of 
tilé trust conipany in the litigatioii, ;^ far as it has beèn determined, 
is to be gathered from proceedingS; in this district. Judge Sbelby, 
in the motion referred to (95 Fed. 919), ^hile directing that the as- 
sets held by the trust ëompany should be turned ovePtd the receiver 
to' bé coUècted, ordered that the money rçalized froioi the same should 
be deposited by the receiyer with the trust company. He seems to 
hâve reserved any rights of the trust company for further deter- 
nïi'nation, and simply decîded the question of possession for the pur- 
pqséof reducing the sectirities to money. In concluâing' his opinion 
on the motion to turn over the assets to the receiver, Judge Shelby 
says: "Whether or not the trust company is a neeessary party de- 
feiidant to the bill is a question not neeessary to be now decided. 
If it is, and is not niade a party, it would be pèrmitted to intërvene 
in the cause by pétition if it became neeessary to do so to protect or 
assert any interest involved in the suit." While learned counsel en- 
deavor to give this expi*eseion a différent construction, I think it is 
fair to infer that, as he was discussing the case in this district, the 
juj^e had référence to jtbe. right of the trust company to intërvene 
in the suit in this district-. iEspecially is this tnie a? the judge di- 
rected, as has been stated, that the mohey be deposited by the re- 
ceiver with the trust company in this district. But, independently 
of the décision of Judge Shelby, and of anything to bs gatherel 
from that proceeding. or his order and opinion, an ancillary bill is 
pending, in the cii'cuit court for this distfict, and this is the home 
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of tlie trust Company. The securities of the association deposited 
with the trust company are still probably in contemplation of law, 
in this district, the naked possession being in the receiver for collec- 
tion; and it would seem to be eminently proper that any peculiar 
rights the trust company may hâve should be enforced, and any duty 
that may be upon it discharged, by applying to the circuit court 
for this district. There is no reason whatever why there should be 
any conflict between the court for the Eastern district of Louisiana 
and the court for this- district. The cii-cuit court in Louisiana is 
the court of primary jurisdiction, and has the gênerai control of this 
case, and any orders that may be entered or any decree made in this 
district must be in accordance with the recognized equity practice in 
fédéral courts concerning courts of ancillary jurisdiction. 

As to the right of the trustée to come into court before there is 
default in the payment of interest on the bonds secured by the trust 
agreement, it is only necessary to say that the affairs of the asso- 
ciation are being liquidated and wound up by a receiver, and its 
inability to carry eut the puiposes for which it was organized is 
conceded- It is certainly the right, if not the positive duty, of the 
trustée, to come into the litigation, and set up the tnist agreement, 
and the rights of the beneficiaries under the same. What relief will 
be granted it is a question which must be determined as the case 
proceeds. Much, necessarily, may dépend . upon the action of the 
circuit court in Louisiana having gênerai control of the litigation, 
when its orders and decrees are brought to the attention of this court. 

There is nq question about the correctness of the argument that 
there should be harmonious and concentrated management, of the 
afiairs of the association, the collection of its assets and the dispo- 
sition of the same, and nothing whatever will be done in this court 
to retard or prevent it. An order will be entered overruling the 
demurrer, and the case made by the intervening petitioner will be 
retained in this court for such further action as may be necessary 
and proper. 

The bill in this case was first presented to Circuit Judge PARDEE, 
who made the order appointing the receiver, and who authorized 
and directed the flling of the ancillary bill in this district. He has 
been présent in this district while I hâve had the case under con- 
sidération, and I hâve conferred with him about it, and hâve also 
shown him this opinion. He authori^es me to state that he con- 
curs both in the conclusion reached., and in the reasons I hâve briefly 
given for the same. 



AMERICAN BUILDING & LOAN ASS'X v. CARTER et ux. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1900.) 

No. 766. 

MORTGAGES— COLLUSIVE SaLK DNDKU MORTGAGE AFTEB PaTMENT DP DeBT. 

Evidence considered, and Tield to establish that the talvlng up of a note 
by the malter was a payment, and not a purchase on behalf of his mother, 
whose checlc was used in mailing the final payment, and that a subséquent 
sale of property under a trust deed securing such note was fraudulent and 
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voldable as against a subséquent inortgagee which took Its mortgage under 
an agreenient that the lien of thé note sliould be.extingutshed out of the 
proceeds of its inortgage. 

Âpiieaï from the Circuit Court of tlie United States for tlie North- 
ern District of Texas. 
U. F. Short, for appellant. 
Alexander, Clark & Hall, for appellee. 

Beforé PAJtJDEE and SHELBY, Circuit Judgës. 

PAEDEE, Circuit Judge. The transactions out of which the suit 
arose wèrè'as follows: On the 22d day of .Tune, 1883, James B. Simp- 
son madè a conveyance ôf the property involved in this litigation, and 
located in Dallas, Tex., to J. J; Carter, in considération of the sum 
of $3,000,— ône-half cash, and â Cote for |1,500, payable 12 months 
after date, with interest at the rate ôî 10 per cent, pér annùm, a lien 
bein^ retained in the deed of conteyànce to seçure the payment of 
this note. A deed of trtast was also executed at the time to secure 
the paymeùt of this note, but this déed of trust wâs not recorded until 
Jandary 6, 1892. The American Building & Loan Association, on the 
2d day of October, 1889, made a loan of $5,000 to J. J. Carter and wif e, 
Joséphine M. Carter, for which they executed their bond in writing 
and a deed of trust to secure the payment of the same upon the prop- 
erty 80 purchased by the said J. J. Carter frpm James B. Simpson. 
At the time of this transaction the loaÉ asisociation had no actual no- 
tice of thè existence of the deed of trust executed by J. J. Carter to 
Secure the î)ayment of the $1,500, and it was expreasly understood be- 
tween J» J. Carter and Joséphine M. Carter and the association that 
the $1,500 rendor's lien noté should bépaid off and canceled out of the 
proceeds of said $5,000 loata. The by-laws of the company and the 
laws of the state of Minnesota forbade its lending money except upon 
flrst liens and mortgages. Gn December 9, 1891, default having been 
made in the paymeùt of the bond, thè Americari Building & Loan 
Association instituted a suit in equity (No. 200, equity docket of the 
circuit cburt) to foreclose its deed of trust upon the property, and 
made J. W. Young a party défendant to the bill, it being supposed 
•that James B. Simpson had transfèrred the note fôr $1,500 executed 
by J. J. Carter to the saîd J. W. Yôilng, and that the latter then held 
the same. At the timé of thb institution of this suit the complàinant 
therein did not kli'ow that Mrs. N. J. Carter had aliy interest in said 
$1,500 note. It appears that, àf ter the maturity of the $1,500 lien 
note, J. W. Young, at the instance of J. J. Carter, bought from James 
B. Simpson, the then holder, the said note, and the same was in- 
dorsed "Without recourse" by said James B. Simpson. J. W. Young 
acquired the note in apparent good faith, and held the same until 
the 5th of November, 1891. During the time Young held the note, 
Tarions payments were made thereon by J. J. Carter and his agents, 
and to such an extent that on the ôth of November, 1891, the amount 
due thereon hàd beçn reducëd to the suflaof $900. J. J. Carter testi- 
fies that thèse several payments made upon the note were with 
moneys fumished by his mother, Mrs. Nancy J, Carter, but, taking 



AMERICAN BUILDING & LOAN ASS'n V. CARTER. 9 

his évidence in this regard, in connection with his whole évidence 
and conduct in the case, we are not inclined to the opinion that 
Carter's évidence, altliongli uncontradicted by any otlier witness, im- 
ports absolute verity. On the 5th of Noveni'ber, the note was taken 
up by J. J.' Carter, who paid the balance thereon — flJOO — in a check 
drawn by his mother on the îv^ational Exchange Bank of Dallas, Tex., 
vvhere the mother had opened an acconnt on the 19th of October, 1891. 
The following indorsement appears upon the note (there is no évi- 
dence showing or tending to show when it was made), to wit: "Pay 
to order of Mrs. N. J. Carter. J. W. Young. Mrs. J. W. Young, per 
J. P. A. Heintz." 

It further appears from the évidence that on the 6th day of Jann- 
ary — long prior to flling the answer of J. J. Carter and Joséphine M. 
Carter in the «riginal suit — the trustée in the deed given by J. J. 
Carter to secure the $1,500 lien note, which deed was not recorded 
until January 6, 1892, sold, after notice and advertisement, the prop- 
erty in controversy to Mrs. Nancy J. Carter for the apparent con- 
sidération of |1,000. The deed executed in pursuance of this sale was 
not filed for record until May 3, 1893. The évidence further shows 
that prior to the 6th of January, 1892, and thereafter until her death, 
in 1894, the said Mrs, Nancy J. Carter resided with her son, J. J. 
Carter, and that thereafter until the présent time ail the rents and 
revenues coUected on the said property hâve been received by Mrs. 
Nancy J. Carter and her devisee, Mrs. Joséphine M. Carter, the wife 
of J. J, Carter. It appears also from the record, on the 28th day of 
February, 1885, Mrs, Nancy J. Carter made a last will, devising ail 
her property among her two sons, two daughters, and a granddaugh- 
ter, share and share alike, with the exception of a spécial legacy in 
favor of his granddaughter ; that on the 22d day of June, 1892,^very 
shortly after J, J. Carter and his wife, Joséphine M. Carter, filed their 
answer in the original suit of foreclosure, — Mrs. Nancy J. Carter 
added a codicil to her will, giving and specially devising to Mrs. 
Joséphine M, Carter, the wife of her son, J, J. Carter, the premises 
apparently acquired by her under trustee's deed aforesaid, The de- 
fendants J, J. Carter and Joséphine M. Carter filed an answer to said 
bill on June 9, 1892, and on the same day J. W. Young flled his dis- 
claimer of ail interest in or right to the properties. The case was 
referredto a master, tried, and a final deeree rendered July 16, 1895. 
This decree gave judgment for the complainant therein and against 
J. J. Carter for the amount of its said loan, with interest, together 
with a foreclosure upon the lands involved in this controversy, against 
the défendants J. J. Carter and Joséphine M. Carter, and ordered a 
sale of the property. Although varions attempts were made, no 
final sale of the property was made under the decree of July 16, 1805, 
and on October 8, 1896, the American Building & Loan Association, 
complainant, filed the présent bill, charging the facts, among others, 
of the sale by James B, Simpson to J, J. Carter on October 19, 1889; 
the exécution of the vendor's lien note for $1,500 by the said J. J. 
Carter to the said James B. Simpson; the exécution of the deed of 
trust at the same time; that it was not recorded until January 6, 
1892; the lo».n of $5,000 made by the complainant herein on October 



1^ 99 FEDERAL EEPORTER. 

2, l§8^,.to the sai(J J. J. Carter and Joséphine M, Carteçr, aind the 
exeeutioD, by them of tbeir boncj and deed of trust to secure the pay- 
aient of tUe same; that at the time the complainant fijed its original 
bill it had in^tituted inquiries of Jaines JB. Simpson for the purpose 
of discflivering the then holder of the note, apd found that it had been 
trangfçrred to and was then held by J. W. Ypung, who ys^s^s made a 
party défendant to that suit; that the $1,500 yendor's lien note was 
to be taken up with this loan, but that défendant J. J. Carter, ^or the 
purpose of.eheating and defrauding thjç complainant, and depriving it 
of its lien, had fraudulently procured a transfer of the note from 
James B. Simpson to the said J. W. Young; that it had no knowl- 
edge of the existence of the deed of trust until after the sale had been 
made ander the same by the trustée, M. L. Eobertson, and then only 
constructiye knowledge under the statutes; and that at the time of 
the institution of said cause complainant had no notice whatever of 
any transfer to Mrs. N. J. Carter, nor of any daim by her to the note. 
It further charges that the note was really paid by J. J. Carter, and 
was transferred to Mrs. JST. J. Carter merçly for convenience; that the 
sale made byi Mi L. Eobertson, trustée, was coUusive, and made for 
the bénefit of the said J. J. Carter, and for the purpose of defrauding 
hîs creditorSji'and especially the complaisant herein; that the said 
Mrs. N. J. Carter never paid any considération whatever for said note, 
nor did'sbe pay any considération whatever to the trustée for said 
lands; that a: final decreô waa.rendered in the former cau^e, î^^o, 200, 
in equity, in itsfavor, establishing the apioant due it from .said J. J. 
Carter on âccimnt of said loan, to wit, the mm of |3,100, iwith inter- 
est at the r^te Of 6 per cent, per annum fisom January i,-. 1891, and 
10 per cent on the entireamount as attorney's fées, and ail costs of 
suit, and decreeing a foreclosucé of its lien against ail the défendants 
therein, and a salé of the: property topaytbe judgnient; but that 
there waS ne^er any final sale made of ^d properties under said 
decree. ' The coimplaînant prays that thedeed; from: J.J; Carter and 
wife to lif . II.' Eobertson, tirastee, ta Mrs, :N. J. Carter be canceled, set 
aside,:and hèld f or naught ; aittd if it should appear that the said Mrs. 
¥. J. Carter purchaséd the note execttijed by J. J. Oarteir tOi tke said 
JiB. SinipÉon with hef o^t-nnleans^; then that an aecoupt be taken. of 
the interest' aiccruiilg upoa the note, and ^i the rents dollected by the 
said Mrs. îîiiJC. (Carter and thé said Joséphine M. Cartertsas well as an 
aeeccunt of all-outlaysfortaix^s* repairg, improyements, or other eX' 
penses incurred tipon eaid prDpertyv and that the balance found in 
their hands, ordn the haridB of eitherof them, be ascertained, and 
the same appliedto the "payaient of the, note of |l,5D0i and interest, 
and, if any sum should remain due upon. th!s note, then .that the com- 
I^ainant be allo-wed to pay theisame to such person as the coart shall 
déclare te be entitled to receite it; that the. complainant be substitut- 
edto the place ofrthéholder bf said note; that. the propertybesold un- 
dér the decree of the court alceady rendent; and forpuch order and 
decree as the couW may see^jrOper torerideS in this cause, and for ail 
auch othei? relief as in equity and g<^od conscience nïay seem proper in 
the premises,! etc. i J. Ji Carter and his wife, Joséphine M. Carter, flled 
an answer to thië bill On April 7, 1897, in whieh they, in substance, 
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deny that the complainant was without Imowledge of the existence 
of the deed of trust to secure the payment of the |1,500 note; that 
its existence was coneealed; that J. J. Carter was the owncr of said 
$1,500 note; that the |1,500 was to be paid ont of the loan; that J. J. 
Carter caused or procured the transfer to be made to Mrs. N. J. Carter 
for the purpose of procurlng a foreclosure; and that there was col- 
lusion or attempt to defraud the creditors of J. J. Carter, or that the 
said Nancy J. Carter and Joséphine M. Carter paid no considération 
fflr said lands. They claim that the entire transaction was in good 
faith; that Mrs. iS'aney J. Carter purchased the note from J. W. 
Young with her own separate means, and became thereby the owner 
of the same, and afterwards that she became the owner by purchase 
at trustée'» sale of the property, and that Mrs. Joséphine M. Carter 
became the owner of the property as devisee under the will of the 
said Mrs. Nancy J. Carter; and that the complainant had made no 
effort to make the real owner of said note a party for the purpose of 
protecting itself against the f 1,500 vendor's lien note. Othei-wise, the 
défendants admit generally the statements of the bill, and that Mrs. 
N. J. Carter purchased the property at the trustée'» sale on the 6th 
day of January, 1892, and afterwards departed this life. Thp défend- 
ants State that the said Nancy J. Carter, on the 6th day of January, 
1892, took possession of said property, and continued to occupy and 
possess the same openly, -peacesblj, and adversely up to the date of 
her death, which occurred on the 9th day of March, 1894; that the 
said Nancy J. Carter departed this life on the said 9th day of March, 
1894, testate, and by the terms of her last will and testament devised 
and conveyed the property to Joséphine M. Carter; that the will was 
duly âled tbr probate on the 20th day of August, 1894, and afterwards 
duly probated; and that the said Joséphine M. Carter has been in 
possession of said property, holding the same by virtue of the will of 
the said Nancy J. Carter, ever since the death of the said Nancy J. 
Carter. 

On the hearihg the following decree was rendered: 
"This cause came on to be heard upon the pleadings and proof in the case, 
and thereupon, upon considération thereof, it is ordered, adjudged, and de- 
creed by the court that the sale and conveyance of the premises in controversy 
made by M. h. Eobertson, trustée, to Nancy J. Carter, on the 5th day of 
January, 1892, mentioned in the bill and answer in this cause, and the con- 
veyance and bequest of said property by the said Nancy J. Carter to the 
défendant .Tosephine M. Carter, were made with the intent to defraud the 
creditors of the said J. J. Carter, and particularly the plaintifl: in this cause, 
and are, therefore, as to the plaintifl", voidable. It is therefore ordered, 
adjudged, and decreed by the court that the said sale made by the said 
Eobertson, and the bequest of said property by the said Nancy J. Carter, 
deceased, to the défendant Joséphine M. Carter, ought to be rescinded, set 
aside, and for naught held; and th? court doth order and decree that the 
said conveyances by said deed and will be declared nuU and void, and orders 
and directs that they be canceled. And it appearing to the court that the 
prior incumbrance existing against the property described in the bill and 
answer herein for the sum of |l,500, payable originally to James B. Simpson, 
and afterwards transferred by him to J. W. Young, was by the said J. W. 
Young transferred and assigned to Nancy J. Carter, deceased, and that at the 
time of the transfer there was unpaid of said original indebtedness the sum 
of $1,500, which said sum the said Nancy J. Carter paid to the said J. W. 
Young as a considération for said transfer, out of her own individual prop- 
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erty. And it further appearing to the court that after the foreçlosure of the 
sala deéd of trust on, to wlt, thè 5tâ 'day of January, 1892,) the said Nancy 
Jf. Carter tpok possession of said mortgaged premises under: the foreçlosure of 
the saine hereinbefore declared to Ue tiull and vpid, and that sh^ remained in 
possession thereof, enjoying the use and bénefits of the sanie and receiving 
the rents therefôr during thé remaindèr of her life; that the said Nancy J. 

Carter died on the — day of - ' '■ un , 1894; tliat the reasonable rent of 

said property during the tlnie the said Nancy J. Carter was in pcssession 
thereof was fifty dollars par month, and ,j:hat the said rents were paid to 
her; that shé devised said property by a codicil to her lasf will and testa- 
ment to the défendant Joséphine M. Carter, and that tlie reasonable rent of 
said property since the death of said Nâttdy J. Oarterv and whilst the said 
Joséphine, iM- Carter has ]t>een în the possessioh thereof, is fifty dollars per 
month; The court flnds and adjudges tha,^ nçither th^ sald.Iyancy J. Carter, 
whilst siie was in possession of' said property, nor the said Joséphine, M. 
Carter, Is llablè to account foi* the rents so received by tHem, and that the 
debt secùred by the deed of tïust under Which the said Nancy J. Carter 
purchasedj .and which said sale 'is hereby set aside, is not entltled to crédit 
îav said rents, and that neltherthé sa,id N,ancy J. Carter nor Joséphine M. 
Carter are liaWe to account for the same at the suit of the plaintiff herein, 
nor will they be àllowed as a crédit upon the prlor mortgage àssigned to the 
said Nancy J- Carter. It iS f u>?ther ordered, adjudged, and decreed tliat the 
plalntffl tûay redeém the property hereinaf ter , described from the mortgage 
trflnsferred to the said Naijcy J. Carter ; by , the said J. W. Young, and that 
the amount now due upon said mortgage is tw^nty^six huadred and sixty-flre 
dollars, and that Upon the payment of the sàid sUm to the défendant Joséphine 
M. Carter by the complainaïit hereia within forty days from this date the 
said Joséphine M. Carter and J. J. Carter are hereby ordered and directed to 
assign and' transfer the sarne ■jyithout reoourse upon them to the plaintiff 
herein. It is if urther ordered, adjudged, and, decreed that R. M, Love, master 
commlssioner, heretofdre ajipointed by this, court to exécute the decree ren- 
dered In this cause as originallj- adjudged and determined on the 9th day 
Qf March, 1894, forecloslng thé mortgage lien on the property described in 
cp^mplainant's biU, : * * * ; be, ajid Is hereby, directed to sell the said ab'ove- 
dëscribed premises in obédience to the order heretofore made as above stated, 
and that an prder of sale issue ,to the said master commlssioner in accordance 
wlth the déctee heretofore mentioned, and thàt the said master commlssioner 
he, and hè là: hereby, directed to e*xecute the said judgment and dcn-ee as 
liieretofore rendered In said cause in ail respects as therein directed, ak-J that 
the sale made by hlm, the said master commlssioner, be made siji)ject to 
the indebtedness secured by the deed of trust heretofore existing in favor 
of James B. Simpson, and herein directed to reassign and transf«r to the 
plaintiff, and that the proceeds of the sale ofthe premises made under the 
order to be Issued by the decree of this court be applied first to the payment 
of the costs of this litlgatlon, and next to the satisfaction of the complainant's 
debt and any sum the complalnant may become subrogated to undër this 
decree, and that the balance, If any, be pald to the défendant J. J. Carter. 
It'is further ordered and adjudged that the plaintiff do hâve and recover of 
the said défendants its costs in this behalf expended, and that it hâve exécu- 
tion therefôr." 

. The complainant herein flled its assignments of error, and sued 
eut this appeal. 

The évidence as to the extinguishment of J. W. Young's interest in 
the $1,500 liesn note, while decidedly uncertain in many respects, is 
clear to the effect that the note was paid by J. J. Carter, and not sold 
to any one. J. W. Young himself, ini his testimony, spealïs oîdy of 
payments/but says that ail were made to his wife and partner, 
ïi'eintz; the last payment having been made to Heintz; and he 
(Young) knows nothing about any transfer or indorsement. He 
made noue himself. Mrs. Young, the Wife of J. W. Young, in her 
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testimony, speaks only of payments by J. J. Carter. Among other 
tliings, she says: 

"Q. Did y ou flnally collect ail that was due you on aecount of said notes? 
and, if you did, state from whom you recelved the said installments, and what 
you did witli the notes whicli the entire sum coming to you was paid ofC. 
A. Yes. We flnally collected ail that was due on said note. While the pay- 
ments, up to the last payment, were made by Mr. Carter, I do not know 
whether they were made out of his own money or not. I was at the store 
of my husband -vPhen he received a cheek from Mr. J. J. Carter's mother for 
the last payment on the note, amounting to somethlng near $1,000." 

Heintz, the partner, was not examined, nor was Mrs. Nancy J. 
Carter's check for $900, with which the final payment was made, pro- 
duced. The answers of J. J. Carter on his examination are shifty 
and uncertain. He speaks throughout of the payments made on the 
note; sometimes of his mother's taking the note up; never plainly 
swearing that his mother bought the note, or ever intended to buy 
it. There is no évidence that Mrs. Nancy J. Carter ever saw the note, 
or directed the foreclosure of the lien, and the quick care she took, 
soon after the trustee's deed to her, to secure the property to the wife 
of J. J. Carter, is lively évidence of the way she regarded the trans- 
action. Considering the undisputed and well-established circum- 
stances attending this case from the beginning, and particularly the 
conduct and testimony of J. J. Carter, we are f orced to the conclusion 
that the |1,.500 note was paid and taken up by J. J. Carter, and that 
to the extent therefor he used moneys obtained from his mother, 
Mrs. Nancy J. Carter. The same were obtained by him as loans or 
advances for the repayment of which Mrs. Nancy J. Carter looked only 
to him, and in no respect relied on the property or the lien securlng 
the note; and we think that the circuit court should hâve so found. 
This conclusion renders it unnecessary to consider the propositions 
advanced, and very ably discussed, concerning the right to compel an 
aecount of the rents and profits of mortgaged premises from a mort- 
gagee or lienholder in possession for the beneflt of a junior mortgagee. 
We are clear that the equities are with the complainant below, appel- 
lant hère, and that the decree below, while properly holding the 
trustee's sale fraudulent as against the complainant, should hâve gone 
further, and held that the |l,500 note was paid and satisfled, and the 
lien thereof extinguished. The decree appealed from is reversed, and 
the cause is remanded, with instructions to enter a decree in favor of 
complainants adjudging the |1,500 lien note to hâve been paid and 
satisfled, the lien thereof extinguished, and that the sale and convey- 
ance of the premises in controversy made by M. L. Robertson, trustée, 
to Mrs. Nancy J. Carter on the 5th day of January, 1892, were 
fraudulent and void as to complainants, and that the same be can- 
celed; and, further, decreeing that the final decree rendered in th(> 
court below in the case of the American Building & Loan Association 
against J. J. Carter et al. (No. 200 of the equity docket), as flnally 
amended and rendered on July IG, 1895, as of date March 2, 1894, be 
executed, and to further proceed in the cause as equity may require. 
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NASHUA SA V. BANK et al. v. BURLINGTON ELBCTBIC LIGST CO. et al. 
(Circuit Court, S. ©. lowa* E. D. January 13, 1900.) 

MORTOAGBS— RlQHT QF, BoNDHOLÎMSB TO FOKBcioSB TRUST DEElp. 

Défendant coi^pration issiie<},130 bonds.'sècured :by,a,;fnist deed, 30 of 
whicli it dellveredto cornplalji^iit in paypient .for .priipërty puretiased. 
It subsequently réfused to pay the Interest ou such 30 bonds, on tie ground 
ol fraud and mlsrepresentatibn in regard to ttie property, but contlnued to 
pay the iiq,tpreat on tbe rema^ilnf ipo. The trustée refused to brlng suit 
to forecibse tlie trust deed, to wtilcli a ma'jority of ttie bondholders ol>- 
jected, and pîtceh Buit was brougbt by compIaii»ant. ifeJd, tbat It was neces- 
sàiy to détermine the question , of fraud afUeged by défendant before it 
èould be adjudged that défendant was gullty of sny default which entitled 
complalnàiit to a' ïoreeloâùt'e, and that, the coto having refused to pyrmlt 
défendant to plead a set-off tased on suthl ground in the foréelosure suit, 
the décision of: suoh suit -çyould be withheld uptil complalnant brought an 
action at law oh Its coupons. In which such qu^tion cov^lc^ be adjudicated. 

This was a suit In equity by a b^ndholdér to forecWse a trust deed 
given by defendaiït' corporation to 'secure aï>' issue of boûds of wMch 
compiainant held a part. ■' "* 

E, S. Huston, fçr complairiants. 
Walsh Bros,, foi" défendants^ 

SHEBAS, District Judge. ](p order to reach a proper understand- 
ing of the; questions now presented for considération, it may not be 
out of place to bi-Jefly State th,efacts in tlie case as ttey appear on 
the record, supplementéd Iby the admissions of counsel. In "ttie yéar 
1892 the complainants hérein were' the ownérs of certain bonds issued 
by 1;he Burlington Steam-^eating Company, upon which suit had been 
brought, a decree obtained upoh which saiës pf the plant and prop- 
eirty oîf the named company had been Éad, and 0. W. Spalding, as 
trustée for complainants, hà^become the; purchaser of the property 
at sheriff's sale, holding twoi certiflca tes of sale as évidence of such 
purchase. In the month of «fuly, 1892, C. W. Spalding, acting as 
trustée for complainants, acquifed the légal title of the property cov- 
ered by the certiflcates of s^é,,and by wpitten agreenaent conveyed 
the same to the J. P. Oalnab Construction Company, assigning to that 
cpmpany the certiflcates oî,sa,lé "held by him, and thereupon the 
dalhah Construction Conipàiiy assigned the Spalding contract and 
the certiflcates of sale to the Burlington Electric lighting Company, 
aniçl the sheriff's deeds of the property were executed to that company. 
Thereupon the electric lighting company executed and delivered to 
cpmplainants its 30 bonds, for $1,000 each, coming due in 1912, with 
anoijial interest payable according to the terms of the interest cou- 
pons thereto attached; th,ese bonds being so executed and delivered 
to complainants in paymeht for the property, conveyed by C- W- Spald- 
iûg, trustée, through the Calnàn Construction Compttny, to the elec- 
tric lighting company. It ajso appears that the latter-named com- 
pany issued its other negptiable bonds,. 100 in number, for $1,000 
each, with interest coupons attached, which are now'owned by différ- 
ent parties, and, to secure the total issue of fi;!0,000 of its bonds, 
the company, under date of September 1, 18*J2, executed a trust deed 
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upon its plant, property, and franchises to the New York Guaranty 
& Indemnity Company, as trustée, which. trust deed was duly re- 
corded. It further appears that the annual interest upon the bonds, 
other than the 30 bonds owned by complainants, has been paid, and 
no default exists thereon ; that, upon the bonds owned by complain- 
ants, the interest coming due September 1, 1895, and ever since then, 
has not been paid or tendered; that it is claimed on behalf of the 
electric lighting Company that in bringing about the sale of the prop- 
erty covered by the sheriff's certiflcates of sale hereinbefore referrêd 
to, and which forms the considération for which the 30 bonds owned 
by complainants were issued to them by the electric lighting company, 
a fraud upon the company was practiced, in misrepresenting the 
actual condition of the boilers and mains owned by the Burlington 
Steam-Heating Company, which property was conveyed to the electric 
company, and which proved to be largely out of repair, and required a 
heavy expenditure of money and labor to put them into working con- 
dition, and for this reason the electric company refused to pay inter- 
est to complainants on the bonds held by them. It also appears that 
the complainants gave notice of the failure to pay the interest on 
their bonds to the trustée, and demanded that it take action for de- 
claring the principal of the bonds to be due and to foreclose the trust 
deed; that the trustée, in reply, called complainants' attention to the 
question whether, under the terms of the trust deed, the trustée could 
maintain proceedings in foreclosure, and suggested that complainants 
should bring an action at law to obtain judgment for the interest in 
default; that thereupon the complainants, on April 2, 1897, flled the 
bill in this case, making défendants thereto the Burlington Electric 
Lighting Company, the Burlington Electric Eailway Company, the 
Burlington Railway & Light Company, and the trustée in the mort- 
gage, whose corporate name has been changed to the Guaranty Trust 
Company of New York. It appears that on Novemb'er 27, 1897, the 
electric lighting company by deed conveyed its property covered by 
the trust deed to the Burlington Improvement Company, which, in 
turn, conveyed the property to the Burlington Eailway & Light Com- 
pany. To the bill thus flled a demurrer was interposed, and over- 
ruled, and thereupon the trustée flled its answer, setting up the pro- 
visions of the trust deed, and averring that, under the facts, the com- 
plainants could not maintain the présent suit for foreclosure. The 
electric lighting company also answered the bill, and, anibng <)ther 
matters, it set forth that there was a failure of considération of the 
30 bonds held by complainants, in that there had been false repré- 
sentations made with regard to the actual condition of the boilèrs 
and mains of the Burlington Steam-Heating Company, for the pur- 
chase price of which the bonds held by complainants were issued, it 
being averred that the damage resulting therefrom was the sum of 
$17,000, which it was prayed might be set off against any sum fôuhd 
due complainants. On behalf of complainants, exceptions were flled 
to the portions of the answer setting up the alleged failure of con- 
sidération, and, upon a hearing, the exceptions were sustained, upon 
the ground that the défendant had a plain and adéquate remedy at 
law to recover the damages claimed. Thereupon the défendant 
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the .IJucIjngton ElectriÇ: Lighting Çpmpany asked leave to file an 
ameadment to its anwer and a cros|s bill, in botli of which were set 
forth the facts upon wMch ttat company clainied that it had a cause 
of.acijion against complainants for thç false représentation claimed 
to bave been made as an inducement tp the purcbase of the plant of 
the , eteam-heating company, and it sought to présent this claim as 
a defe.nse.to the foreclosure proceedin^, A hearing was had before 
Judge Woolson, on the application for leave to file the amendment to 
the anfisver and the cross bill, and the record contains his opinion 
in writing npon the matters submitted; it being therein held that the 
amendiiient to the answer presented the same allégations to which 
the exception had already been sustained, and that, as the issues ten- 
deredby the cross bill seemed to be almost exclusively, if not entirely, 
touqhing.the entire issue of the bonds included in the trust deed, and 
as theholders of the majority of the bonds were not before the court, 
thereifore leave should not be grante'd to file the cross bill. The opin- 
ion cléarly recognizes the fact that the issue sought to be tendered by 
the proposed amendment and cross bill is one that in some form 
should be heard and decided, and, while it is not made plain, I con- 
strue the opinion as an intimation to counsel that the question of 
fraud in the sale of the heating plant should be heard and determined 
in a law action. On the lath of October, 1899, an application was 
flled asking leave, on behalf of the Burlington Railway & Light Com- 
pany, to flle an amended and substituted answer, in which the 
charges of fraud in the sale of the heating plant are reiterated, and 
the dan^ages alleged to hâve resulted therefrom are sought to be set 
off against the sums claimed to be due to complainants. Under date 
of October 20, 1899, an entry appears reciting that the case, having 
been fuUy heard, is submitted and taken under advisement; but this 
entry does not deal with the aK>li<;ation for leave to flle an amended 
answer, and, as counsel for complainants properly wish to reserve the 
right to put in further évidence inr case leave is granted to file the 
amended answer, the entry above cited çannot be given force, as a re- 
hearipg must be had in the matter. The application is therefore now 
before the court, and it is strongly urged by complainants that it is 
notjiing but a répétition of the leave asked from the court and refused 
by Judge Woolson, and that the judge now hearing the case should 
not rehear guestions decided by him, but should only deal with the 
record a&ilieieft it. 

It is a matter of regret that, owing to the untimely death of Judge 
Woolson, tlie case must be brought upfor disposition biefore a judge 
who cannot hâve the benefltof the knowledge Judge Woolson had of 
the past history of the case, and who is compelled to seek out the view 
he had of the proper course to be pnrsued from a record which is not 
as,clf*ar as| it ought to be, in order toenable the court to discern with 
certainty the course he intended to take in disposing of the issues in- 

VOlVed., , .;, 

The situation as it is now made to appear to the court is as follows: 
The complainants, being Nihe owners of $30,000 out of a total of 
$130,000, of the bonds secured by the trust deed sought to be fore- 
closed, ask a decree of foreclosure on the ground that the interest 
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coming due on their bonds has not been paid since September 1, 1895. 
It appears that the interest on the |100,000 of bonds, owned by 
parties other than complainants, has been paid up, and that the eam- 
ings of the mortgaged property hâve been sutHcient to pay the inter- 
est on complainants bonds aiso, but such payment has not been made, 
because the mortgagor claiins that a valid set-ofï exists in its favor, 
gpowing out of misrepresentations made to induce the purchase of 
the heating plant, which formed the considération for the 30 bonds 
owned by complainants. The majoritj' of the bondholders in number 
and amount are opposed to a foreclosure of the trust deed, and the 
trustée therein named has not deemed it to be its duty to Institute 
foreclosure proceedings. Thereupon the complainants hâve brought 
the présent suit in equity, and the mortgagor, by ansvver and by cross 
bill, endeavored to présent the question of its claim for damages, 
based upon the alleged misrepresentations in the sale of the heating 
plant. In its previous action, the court, speaking through Judge 
Woolson, while recognizing the right of the mortgagor to be heard 
in support of its claim to a set-off, has ruled that it could not be 
presented in the way attempted, to wit, by ansvver or by cross bill, 
but intimated that it would be a proper subject for an action at law. 
The défendants now ask to be permitted to raise the issue by an 
amended answer to the bill for foreclosure, and it is objected that the 
right so to do has already been refused by the court, and the record 
so shows. 

On behalf of the défendants, it is contended that the complainants 
hâve not the right to ask a foreclosure of the trust deed against the 
wishes of the majority of the bondholders, when the facts show that 
the earnings of the property are suffi cient to pay the yearly interest, 
and that the reason why the interest has not been paid to complain- 
ants Is because the mortgagor has a set-off larger in amount than the 
overdue interest claimed by complainants. If it be true that there 
exists on behalf of the mortgagor a valid set-off, as claimed, it would 
seem clear that a court of equity would not grant a decree for the 
foreclosure of the trust deed against the protest of the majority of 
the bondholders, because such action would not be needed to protect 
the rights of the complainants. If there exists a valid set-off against 
the amount of the unpaid interest, that is a sufflcient reason why the 
court should refuse to grant the decree of foreclosure. If such set- 
off does not in fact exist, then the défendants are in default, and it 
would be the duty of the court to require the interest to be paid, and, 
upon a failure to make prompt payment, the court would doubtless 
be able to grant a decree of foreclosure. 

The proper disposition of this case, therefore, hinges upon the ques- 
tion of the existence of a valid set-off in favor of the mortgagor as 
against the debt due complainants, and evidenced by the bonds and 
coupons held by them. The mortgagor, from the beginning of the 
foreclosure proceedings, has sought to présent the question of the 
set-off by way of answer and cross bill, but the court, speaking 
through Judge Woolson, has held that it is a question proper to be 
considered, but that it could not be presented to the court by answer 
or cross bill in the foreclosure proceedings. Under this position of 
99 F.— 2 
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the casé, as it appears of record, I deem it my duty to foUow tilie rul- 
iijgs made by Judgë W©olsOn, and to refuse the application for leave 
to file the amended answer, becanse the answer seeks to présent, in 
that way, the question of the set-ofif based upon the alleged misrepre- 
sentations in the sale of the Burlington heating plant, and which 
Judge Woolson refused leave to présent in that form. The question, 
however, of the existence ôf a valid set-off is not disposed'of by the 
refusai to grant leave to file the amended answer, and, as already 
stated, I cannot see how the court can justly deal with the rights of 
the parties until the question of set-off is heard and decided. The 
only method by which, under the rulings already made in this case, 
this question can be heard> is by the bringing of an action at law in 
such form that in it the matter of the set-off can be heard and be 
finally decided. 

In the présent condition of the case, I pan see no better way to pro- 
tect the rights of the parties, and to secure a prompt présentation and 
décision of the question, thah to order that this case in foreclosure 
shall be stayed until further order of the court; that the complain- 
ants be directed to bring an action on the law side of this court to 
recover jndgment for the amount of interest claimed to be due from 
the mbrtgagor. In this action the set-off claimed to exist can be 
pleaded, and thus the question of the existence of a valid set-off can 
be fuUy hèard and determined, and the court, in equity, will then be 
advised of the rights of the parties, and be enabled to deal understand- 
ingly thénewith. ' The order, therefore, will be that this casé is stayed 
until further order of the court; that compiainants bring an action 
on the law side Of the court to recover the interest claimed to be due; 
that the défendants therein be required tO' answer in the action at 
law T^ithin 30' days from service of summons therein; and that the 
action be prepared for hearing at thé next term of this court at 
Keokuk. 
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;(01rcu!t Court o£: Apit^ls^Sixtli Olrciiit Decembèr 4, 1899.) 

'■.r: .'• ■^ :■■!;■• - M--: 'rNoiTlT. 

1. FROriissôftY NOTfes— RiOHTs 01* Tbansferee— BONA FidE Hol/bÈH. 

Tlje transf er of negotiaWe obligations aa security f6r : an antécédent 
idejît Is.as; i?o,uch In the usuaJ; covirse of business as, tbelr transfer In pay- 
ment of a debt, and In neltbçr cas^ Ig tSe bona flde holder ^ffected by 
^qultles bet'Wèeri prior ^aiftles of whlcb he had no notice. 

8. SÀMK— Noifi's SECtjRSift bt'RbAl-Bstàtb Mortgage. ; ' 

By the indorsement of notes isecured by mortgage on real estate as 
;Collftter^l security to debenture bonds Issmed by; the indorser the trans- 
férées become bona flde holders for va(li^p,, and e^ititled to ail the protec-; 
' tlon extended to any othèr bpria flde holdei 6Ï commercial paper against 
défenses betwèen the orlgliial parties oï whïch they hàd Bo notice. 
8. Samè— Indorsemekt ■wlTHOUT Rècoorse. ' 

That a note is indorsed "Wlthout; recourse" does not affect Its nego- 
tiahillty nor operate as a notice ôf défeaseB. 
L FoRKiGN Corporations— Business Donk in Violation op STATnTB— Valid- 
iTY OF Notes Takbn. 

The Tennessee statute (Àcts IS&l, c. 122) requiring foi-eign corporations 
doing business in the state to record their charters with the secretary 



HAMILTON V. FOWLER. 19 

ot State and in each county where they do business, and making it un- 
lawful for sueti corporations to do business in the state witliout having 
complied witti Its requirements, does net déclare that negotiable notes 
made in the course of a business carried on in violation of its provisions 
shall be void in the hands of bona fide holders for value without notice 
of their illegalitj', nor is it to be so construed; and, where such a note 
appears on its face to be a contract made in another state, a holder 
who acquired It for value before maturity is not charged with notice 
that it grew out of a transaction within the prohibition of such statute, 
although it is secured by a mortgage on real estate in Tennessee. 

5. MoKTGAQE— Défenses— Bona Fide Pubchaser op Note Secured. 

Where the malier of a negotiable note cannot défend against the same 
in the hands of a transférée by showing the illegality of the considéra- 
tion, he is equally debarred from resisting the enforcement of a mortgage 
given to secure it, whlch passed as a mère Incident to the transfer of 
the debt. 

6. Uburï — Efpeot 0PON Note— Bona Fide Pdkchaser. 

Where a usurious note is not made void by statute, but is voidable 
only to the extent of the usury included therein, an innocent purchaser 
for value, before maturity and without notice, is unafCected by the fact 
that an unlavrful rate of interest Is secretly included as principal. 

7. Same— Law Govbbning — Place dp Contract. 

A note which purports on its face to hâve been made in Missouri, and 

is there payable, is a Missouri contract, and govemed by the law of that 

state as to usury, although the makers réside in another state, and the 

note is secured by a mortgage on real estate situated in such state where 

• the note and mortgage were in fact executed. 

8. Promissoby Notes— Negotiability— Provision pok Attoknby's Febs in 

Mortgage. 

A provision in a mortgage for the payment of attomey's fées in case of 
foreelosure does not affeet the negotiability of the note secured, even 
where, under the law of the state, It would hâve had that eCEect If con- 
tained In the note itself. 

9. Deed— Construction — Estate Conteyed. 

A deed conveying ail the right, tltle, and interest of the grantor in real 
estate to a husband and wife, "to hâve and to hold * ♦ ♦ as joint 
tenants during the period of their natural lives," upon the death of either 
the said real estate "to be and become the property in fee simple absolute 
of the survivor of them," does not convey merely a joint life estate to 
the grantees, but vests the fee in them jointly. 

10. Same— Power to Convey— Mortgage. 

A provision, in a deed of real estate to a husband and wife, that "during 
their natural lives the same may be «-onveyed by their joint deed," if 
treated as a power only, and not as a statement of the charaeter of the 
title conveyed, is sufîicient to support a mortgage made by the husband 
and wife jointly. 

11. ■ Mortgage— FoBECLOBURB — Terms op Sale. 

In Tennessee, where, by statute, the right of rédemption does not ex- 
tend to a sale made under a power in a mortgage, wherein the right of 
rédemption is waived, where such a mortgage is foreclosed by suit, the 
court may order a sale without rédemption in accordanee with the terms 
of the mortgage. 

13. Same— Sale — Advertisement. 

A provision in a mortgage authorizing the trustée, in case of default, 
to sell "after having advertised such sale 30 days in a newspaper," does 
not require 30 consécutive advertisements, but that the sale shall not be 
made until 30 days after the first advertisement, and is satisfied by a 
publication each week for four successive weelcs. 

13. Same — Election of Remédies. 

Where, in a suit by mortgagors to restrain a sale of the mortgaged 
property by the trustée under a power of sale in the mortgage, the mort- 
gageea flle a cross blll, asking a foreelosure by the court, they cannot 
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coinplain that the court treated such cross biU as an élection of remédies, 
and, upou granting the relief prayed for tkerein, enjoined them from 
proceeding under the power of sale. 

, Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

Th^ 'original bill was flled by Thomas A. Hàmilton and his wife, Elizabeth 
H. HâBiilton, in the çhancery court for Shelby coùnty, Tenn., for the purpose 
of ehjoining the sale of certain premises situatejl in thât county under a power 
of sale contained in a mortgage made by the çoniplainànts to secure a certain 
promissory note theretoforé made by thém to the JarviS-Oonlîlin Mortgage 
Trust Gorùpany, a corporation of the state of Missouri, whose principal office 
was ât Kansas Oity. Tke note aforesaid was In thèse words: 

"Mortgage Bond. 
"United States of America, 
"Nnmber. 'Dollars. 

"One. Eeal'Estate Mortgage. $10,000.00. 

"Coupon Bond, 

"Secùred by .; Six Per Cent. 

"First Mortgage. Semiannually. 

"Negotiated by Jarvis-Conklin Slortgage Trust Co., JCansas City, Mo. 

"Flvey^rs after date, for value reoeived, we promise to pay to the order 
of the JsirVis-Conklin Mortgage Trust Oo., at its oflice in Kansas Oity, Mo., 
ten thousanji ($10,000.00) dollars lawful money of the United States, with 
interest thereon at the rate of six per cent, per annum, payable semiannually 
on the flrst days pf January and July in ea«h ^year, accordiwg to the ténor 
and ettect of the interest notes of even date herewith, and hereto attached. 
This note is to draw interest from date at the rate of six per cent, per annum 
if either principal' or interest renpiain unpaid ten days aftçr due. At the option 
of tbe légal holder, after aijy of sald interest notes remain due and unpaid 
ten days, thé wholé of the principal and interest may be declared immediately 
due and payable. This note is given for an actual loan of the above amount, 
and is secured by a trust deed of even date herewith, which is a first lien on 
the property therein described. 

"Dated at Kansas Oity, Mo., July first, 1891. / 

., "Thos. A. Hàmilton. 
"Elizaijeth H. Hàmilton. 

"Witness: W. A. Smith." 

Relief against the sale was sought mainljf upon tlie ground that the note 
was for monéy loaned in Tennessee by a foreign corporation engagea In doing 
business in Tennessee without having flrst complied with the Tennessee 
statute requirlng foreign corporations, before carrying on business in the state, 
to record théîr i Charters, àhd the note and mortgage therefore void. Other 
objections to, the right of the trustée to enforce the mortgage were aiso 
urged, which will be hereafter stated. A stay order was granted by the chan- 
cellor. Thereafter the défendants removed the cause to the circuit court of 
the United States for diversity of citizeriship. The défendants Fowler and 
Caesar then answered, and, after denylng tbe averments of the bill, averred 
that they were bona flde purchasers of the note secured by the mortgage 
before maturity, for value, and without notice of any of the infirmities alleged, 
if they in fact existed. Later the same défendants filcd a cross bill, and 
sought a foreclosure of the mortgage by a sale under decree. Upon final 
hearing the issues were decided for Messrs. Fowler and Caesar, the note and 
mortgage were held valid, and a decree settling the amount of the debt due 
and ordering, foreclosure .by sale, as prayed by the cross bill, was granted, 
but enjoining the trustée from proceeding with the sale theretoforé advertised. 
83 Fed. 321. 

Wm. M. Randolph, for appellàhta. 
Thomas M. Sçruggs, for appelleea. 
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Before TAFT, LURTON, and DAY, Circuit Judges. 

LURTON, Circuit Judge, after making tiie foregoing statement 
of facts, delivered the opinion of the court. 

Hamilton and wife hâve appealed from tlie decree upon the cross 
bill, and Fowler, Caesar, and Maxwell hâve appealed from the decree 
enjoining a foreclosure by sale by Maxwell as trustée under the 
mortgage. The Tennessee'^act of 1891, c. 122 (Acts Tenn. 1891, p. 264), 
pi^ovides that ail foreign corporations proposing to carry on busi- 
ness in Tennessee shall record their charters with the secretary of 
state, and in each county ii^ which it is proposed to do business, 
and that "it shall be unlawful for any foreign corporation to do or 
attempt to do any business or to own or acquire any property in 
this state, without having flrst complied with the provisions of 
this aet, and a violation of this statute sliall subject the offender 
to a fine, of not less than f 100, or more than |500, at the discrétion 
of the Jury trying the case." Though this act does not, in express 
terms, déclare void the contracts of corporations doing business 
within the state in violation thereof, yet it is well established by 
the Tennessee décisions that every eontract made in the state by 
a foreign coi-poration doing business within the state, not having 
complied with the law, is unenf orceable as between the parties 
thereto. Carv-Lombard Lumber Co. v. Thomas, 92 Tenn. 587, 22 
S. W. 743; Association v. Cannon, 99 Tenn. 344-348, 41 S. W. 1054. 
Tliese cases are in accord with a Une of earlier décisions of the state 
holding that every eontract made in the conduct of a business, or 
for or about a business which is prohibited and made unlawful, is, 
by implication, void, and unenforceable. Wetmore v. Brien, 3 Head, 
723; Stevenson v. Ewing, 87 Tenn. 46, 9 S. W. 230; Haworth v. 
Montgomery, 91 Tenn. 17-19, 18 S. W. 399. But the Tennessee act 
has no application to Interstate commerce, and a mortgage to se- 
cure the price of mill machinery sold by an Indiana corporation and 
set up on realty in the state was held valid and enforceable, al- 
though the corporation had not complied with the Tennessee law; 
the court holding that a eontract made outside of the state was not 
within the prohibition of the statute, and that a mortgage on lands 
in the state was not a carrying on of business within the state un- 
der the statute. Manufacturing Co. v. Crorten, 93 Tenn. 590, 27 S. 
W. 971, 26 L. R. A. 135. In Xeal v. Association, 100 Tenn. 607, 46 
S. W. 755, the court held that a eontract for the loan of money by 
a foreign corporation having no office or agency in the state, made 
direct from its home office in Louisiana, and secured by a mortgage 
on land in Tennessee, was a Louisiana eontract, and that same was 
valid and enforceable. The question as to whether the Jarvis-Conk- 
lin Mortgage Trust Company was at the time of the transaction with 
Hamilton and wife carrying on business within the state, or whether 
the loan to Hamilton and wife was in fact a loan negotiated and 
made in Tennessee, is not material in view of the fact that the ap- 
pellees Fowler and Caesar are bona tide purchaseis of the note made 
by Hamilton and wife, for value, and before maturity, and without 
notice that it had been made in the course of a prohibited business. 
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The note purports on'its face! tô Wave been made at Kànsas City, 
Mo., and is there made payable. It is true that it recites that it is 
seciitèd' by îa iiiortgage upon fend 'in Tennessee. Biit' neijtller the 
fact that the note was seeuredl);^ a mortgage uponfealty situât ed 
in that iétktê, nor that thé mortgagé ivas acknowledged thëre before 
a Tennessee notary/ opérâtes tri lûake the note a Tennessee con- 
tract, nor to require thé parchasef^thereof to ûiakè furthér inquiry^ 
The note pùtpbrts to be a MisëOttri cohtract, and is payable to a 
MiBsburî'coffïoratioii. This note, before maturity, was îndorsed in 
blank bif the payée to Messrs. Lubbdck & LubbOCk, London bankers,^ 
as secnHtyfop certain debentùreboridstheretofore or then issued,^ 
which d6ès not clearly appeâr, and negotiàted for value by the Jands- 
Gonklii Mortgage Trust Company. Default was thereafter made in 
thé payiûèht 6f interest on tho^ébond^, and this note, with others 
helâ as cpllkterài sécurity^ were^'l^y the teiTïi's of the trust under 
whileh ihéy. Were held; forfeitédi àhd by a decree of an Ehglish court 
of coni^etént jùrisdictidti, deliv^ed to Messrs. Fowler and Caesar 
as tî*08tées for thé' débenture bohdhélders. It is immaterial whether 
thèse boindti were originally issiied upon the security df this and 
othei* idotes, or that they were subseqtiently asaigned to secttre them. 
The transfér 6f negotiable oblîgatidns as séCtirity fdr an antécédent 
debt ië as much in the usual courisiedf business as its transfer in 
the pàyment of thé dëbt. In neithér ca:sè is tllé bona flde holder àf- 
fected )y^ the 'équities betweén j^Wor parties of which he had no no- 
tice. Swîft y. Tyson, 16 Pet. 1, 10 L. Ed. i865; McCartr v. Eoots, 
21 -ao^^:'m2, 438, 439, I6 X. Ed. 162; Brooklj^n City & N. E. Co. v. 
National Bank, 102 0. S. 14-28, 26 L. Ed. 61. 

Counsel for iîie mortgagdrs hftve placed muéh reliance ùpon Bank 
V. Bâtes, 120 U.' 'S. 556, 7 Mp. Ct 679, 30 L. Ed: 754, as in some way 
affecting Ihe status and titîe df Messrs. Fowler and Caesar. But 
that casé pj*êsénted only thé question as to whether the position of 
a mortgage under a chattél mor^gagé înade io secure a prë-existing 
débt was identiçal with that Of onè who todk negotiable paper before 
maturity, and without notice df défenses, as collatéral security for 
an arttééedent debt. The cptirt d^lined to extend to such a niO;rt- 
gagée the doctrine of Brooklyn City & N. E. Cd. v. National Bank, 
cited aboyé;' Touching thé' distinction between the two cases, the 
court said: 

"The rules est^blished in the Interest of eommerce to facilltate the nego- 
tlatlon of meïcalitllè paper, which, 'for ail practical purposçs, passes hy de- 
Uvery as indney, and Is the représentative of money, ought not, in reason, 
to embraee' instruments conteylngi or trànsferring real or Personal property as 
security for tlje payment of njoncy. At any rate, there is nothing In the 
usages of merchants, as shown In this record, or so far as disclosed In the 
adjudged cases, indicatlng that the necessities of commerce reqûire that chat- 
tel mortgages be placed upoli' the sade footing In ail respects as negotiable 
securities which hâve come to the hands of a bona flde holder for value, 
before thelr maturity. Such a resuit, if désirable, mustbe attained by. légis- 
lation, rather than byjudicialdecisipns." 

By the indorsement of the notes of Hamilton and wife to Lubbock 
& Lubbock as collatéral security to débenture bonds of the indorser, 
the holders of such bonds beCamé bona flde holders for value, and 
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are entitled to ail the protection extended to any other bona fide 
holder o£ commercial paper acquired before maturity, and without 
notice of défense between the original parties. That the note waB 
indorsed "Without recourse" neither affected its negotiability nor 
operated as notice of défenses. Story, Bills, § 214; 1 Daniel, Neg. 
Inst. (3d Ed.) p. 627; Kand. Com. Papér, § 722. 

2. The purchaser, before maturity, of this note had a right to 
assume that this note was what it purported to be, a Missouri con- 
tract, and was, therefore, unaffected by any law of Tennessee pro- 
hibiting the Missouri payée from doing business in Tennessee with- 
out flrst complying with the Tennessee law. This is the appearance 
which the makers of thç note gave to the transaction on its face, 
and they should not be heard to deny that appearance as against 
one who became a holder for value, before maturity, and without 
notice. The Tennessee statute does not déclare that negotiable notes 
made in the course of a business carried on in Tennessee in viola- 
tion of the statute shall be void in the hands of a bona flde holder 
for value, without notice of its illegality. 

In the case of Lauter v. Trust Oo., decided by this court, and re- 
ported in 54 U. S. App. 49-51, 29 C. 0. A. 473, 85 Fed. 894, we had 
to consider the attitude of an indorsee of a negotiable note made 
for money loaned in Tennessee by this same mortgage company 
while engagea in carrying on business in that state without compli- 
ance with the statute requiring foreign corporations to register their 
charters. The note there in question purported to hâve been made 
at Kansas City, Mo., and was there made payable. It was secured 
by a mortgage upon lands in Tennessee. The indorsee of the note 
acquired it before maturity, for value, and without notice that the 
note was made in the conduct of a business carried on in Tennessee 
contrary to the prohibition of the statute. A decree enforcing the 
mortgage was affirmed. In that case we said: 

"The gênerai and well-settled rule in favor of negotiable paper is that an 
innocent purchaser for value, hefore maturity, is unaffected by the fact that 
the considération was illégal, and the note void and unenforceable by one 
having notice of the facts. If the illegality of the considération rgsults from 
a statute merely prohibiting a business or imposing a penalty, biit does not 
déclare a note or bill based upon such a prohibited transaction absolutely 
null and void, a bona fide holder cf such paper will be protected. • * * 
There are few exceptions to this gênerai rule, mainly dépendent upon statutes 
against usury and gaming. The Tennessee statute relied upon as making this 
note void contains no provision either expressly or impliedly declaring a note 
made in the course of such a' prohibited business void in the hands of an 
Innocent holder for value." 

In support of the doctrine upon which we decided the case we 
cited: 1 Daniel, Neg. Inst {4th Ed.) §§ 197, 198; 2 Kand. Oom. 
Paper, § 559; Fanners' Nat. Bank of Valparaiso v. Sutton Mfg. Oo., 
6 U. S. App. 312-^34, 3 0. C. A. 1, 32 Fed. 191, 17 L. R. A. 595; 
Williams v. Gheney, 3 Gray, 215; Gazet v. Field, 9 Gray, 329; Con- 
verse V. Foster, 32 Vt. 828; Bank v. Thompson, 42 N. H. 369; Vallett 
V. Parker, 6 Wend. 615; Vinton v. Peck, 14 Mich. 287; Lacy v. Sugar- 
man, 12 Heisk. 334^64. To thèse authorities we may add: 4 Am. 
& Eug. Enc. Law (2d Ed.) p. 192, and cases there cited; and Press 
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e&lv. Ci*)' Bank of Hôrljfotd, 17 U. S. App. 2M, 7 O.C. À. 248, 58 
Ped.1^331, where the game question arose iinder 'â-iPeimsylTaiiia s^tat- 
lite siitilar to thé' Tennessee act Of 1891. îféither does the fact 
that tlië mortgage made to securè the noté was a Tennessee mort- 
gage subject it to defenSeis which cannot be made against the note. 
The mortgage is a meïe incident to the note, and tlie beneflt of 
the 'sectlrity passed to the indorsee the note withoùt any spécifie 
assignment of the mortgage. Clarlc y. Jones, 93 Tenn. 639, 27 S. 
W. 1009; Graham t. McOampbell, Meigs, 57; Gleveland v. Martin, 
2 Head, 128; Trust Co. v. Smythe, 94 Tenn. 513, 29 S. W. 908, 27 
L. E. A. 663. In the latter case Ghief Justice Snodgrass, after an 
able and comprehensivè review of the authorities, announced for 
thé court the coticlusion that "the assignment of negotiable paper 
carries with it the security of the mortgage, and is unaffected by 
the equities between the mortgagor and mortgagee." To the same 
etfect are the cases of Giarpenter v. Longan, 16 Wall. 271, 21 L. Ed. 
313, and Kenicott v. Supervisors, 16 Wall. 452, 21 L. Ed. 319. It 
therefore foUows that, if the makers of the note could not, as against 
the présent holders thereof, défend by showing the illegality of the 
considération, they areequally debarred from resisting the enforce- 
ment of the mortgage, which, as a mère security, passes with the 
debt as an incident. Manufacturing Co. v. Gorten, cited above. 

3. The next objection is that the note includes usury to the es- 
tent of $1,000. "riiis does not appear on the face of the note, which, 
on its face, récites that it "is given for an actual loan of the above 
amount." The présent holders, being bona fide purchasers without 
notice of the inclusion of uhlawfur interest, are protected against 
such a défense. Neither the Tennessee nor Missouri statutes made 
a contract absolutely void where the unlawful interest does not ap- 
pear upon the face of the instrument. Section 3499, Shannon's Code 
Tenn.; Causey t. Yeates, 8 Humph. 605; Rev. St; Mo. 1879, §§ 2726, 
2727; Montany v. Rock, 10 Mo. 506; Long v. Long, 141 Mo. 352, 44 
S. W. 341. Where the note is not madè void by the statute, and 
is voidable only tô the extent of tigury included, an innocent pur- 
cïiàser floj?^ value, before, maturity, ànd without notice, is unaffected 
by the fact that an unlawful rate of interest is secretly included as 
principal. Ramsey v. Clark, 4 Humph. 244; Bradshaw v. Van Val- 
kénburg, 97 Tennl 316, 37 S. W. 88; Fleckner v. Bank, 8 Wheat. 
338, 355, 5 L. Ed. 631; McBroom v. Investment Oo., 153 U. S. 31&- 
325, 14 Sup. Gt. 852, 38 L. Ed. 729; Tilden v. Blair, 21 Wall. 241^248, 
22 L. Ed. 632; Norris v. Langley, 19 N. H. 423; Converse r. Poster, 
32 Vt. 828. , ■ 

4. The provision t>f thé note on its face that "this note is to bear. 
interest from date at the rate of six per cent, per annum. if either 
priûcipal or interest reniàin unpaid ten days after daté," was prob- 
ably meant to providé for interest ônly from date of maturity, inas- 
mtich as thé note, by another provision, bore same interest from 
date, and had interest coupons attached. But, if intended to make 
the noté beàr 12 pei' cent, from date to maturity as a penalty for 
failure to pay at maturity, it would be tisurious, and unenforceable, 
under thé construction given to the Tennessee usury statute by the 
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suprême eourt of tliat state. Eicliardson v. Brown, f) Baxt. 242; 
Bang V. Mill Co., 9(5 Tenn. 361, 34 S. W. 516. This construction of 
local usury statute is authoritative in a court of tlie United States 
in respect to a Tennessee contract. Trust Co. v. Krumseig, 172 U. 
S. 351, 19 Hup. et. 179, 43 L. Ed. 474. But the note hère involved 
was a note dated at Kansas City, Mo., and was there made payable. 
The parties had a right to contract with référence to the law of the 
state of Missouri, although the payors of the note were citizens 
and résidents of Tennessee. It is, therefore, a Missouri contract, 
and governed by the law of Missouri in respect to usury. Brown v. 
Gardner, 4 Lea, 145; Hubble v. Improvement Co., 95 Tenn. 585, 32 
S. W. 965; Coghlan v. Railroad Ce, 142 U. S. 101, 12 Sup. Ct. 150. 
35 L. Ed. 951. Under the law of Missouri a contract is not void 
even though it cariy interest upon its face at an unlawful rate. It 
is voidable only as to the excess of interest. Long v. Long, 141 Mo. 
352-374, 44 S. W. 341. Stipulations providing that an obligation 
shall draw' after maturity a greater rate of interest than permitted 
by statute are generally regarded as penalties to induce prompt pay- 
ment, a penalty which the debtor may avoid by paying when due, 
and, therefore, not usurious. Llovd v. Scott, 4 Pet. 205, 7 L. Ed. 833; 
Sumner v. People, 29 N. Y. 337; Cutler v. H«w, 8 Mass. 257; Floyer 
V; Edwards, Cowp. 112; Eogers v. Sample, 33 Miss. 310; Chaiîe v. 
Landers, 46 Ark. 364. This, however, is an académie question, and 
need not be decided. The utmost effect of the Missouri statute would 
be to make only the stipulation invalid. The court below did not 
enforce it, and the appellees do not assign error upon the decree. 

5. It is next assigned as error that the court below included in 
the debt payable out of the proceeds of the mortgaged property a 
solicitor's fee of $1,000. The mortgage expressly provided that out 
of the proceeds of sale of the mortgaged property such fee should 
be paid if any suit should be instituted for the collection of the debt 
secured thérein, and that a judgment for said sum should go in favor 
of the trustée. This provision was valid under both the law of 
Tennessee and Missouri. Oppenheimer v. Bank. 97 Tenn. 19, 36 S. 
W. 705, 33 L. R. A. 767; Bank v. Cxay, 63 Mo. 33; Samstag v. Con- 
ley, 64 Mo. 477; Bank v. Marlow, 71 Mo. 618. The provision in re- 
spect to the fee is deflnite and certain, and is included in the mort- 
gage only. This note does not affect the negotiability of the note, 
as no such provision is found in the note itself, even if its présence 
there would render the note nonnegotiable under the law of Missouri. 

6. It is next assigned as error that the court below did not con- 
strue the mortgage as conveying only the joint life estate of Thomas 
A. Hamilton and his wife, Elizabeth H. Hamilton. The mortgage 
purports to convey the fee, and eontains the usual covenants of seisin 
and warranty, and it is a little dilficult to understand how appellants 
are affected if, in fact, their estate was less than the fee. The con- 
tention, however, is that Henry F. Dix, the immédiate vendor of 
Hamilton and wife, conveyed to them only an estate for their joint 
lives. and that the fee remains in Dix, who did not join in the mort- 
gage, and will pass to the survivor of the joint life tenants unaffected 
by the mortgage. Waiving the question as to whether the fee would 
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not pass -wLen it shall Test in the survivor, and thus feed the war- 
ranty iî this contention was truè, we are of opinion that the fee did 
pass undçr Dix's deed, and that it vested in Hamilton and wife as 
tenants by the entlrety. The granting clause could not be more 
spécifie or fuU. It is as follo\^: "Doth hërèbj bargain, sell, re- 
leâse, remise, and quitclaim and contey unto the said Thos. A. Ham- 
ilton and Elizabèth H. Hamilton àll his right, title, and interest in 
and to," etc. When land is coiiveyed to husband and wife, they 
talce but orie estate, being deemëd as one person in law, and botli 
are seised of the entirety. If one die, the estate coùtinues in the sur- 
Tivoi*. ^ Néthing passés «n the death of eitîier husband or wife, but 
by a cokditton in law the longest lïver takeS the entire estate. This 
has beeii the cotamôn law for a^és, ahd is the well-settled law of 
Tennessee. 2 Bl. Comiii. 182; Cp. litt. 187b, 2; Taul v. Campbell, 
7 Tergl 319; Johnson v. Lusk, 6 Ççild. 116; If the deed had stopped 
hère, cottnsel çOhcede that the fee wo'uld hâve passed to the grantees, 
but thëy sây that the broad lan|çiiâge of the granting clause is eut 
dotvn by the habendum clause, whîch is as follbws: 

"To havé and to hold tHe aforesai'd' land, .wJtli ail and! singular the heredita- 
mentsand appurtenances bf and to the same or in any wise appertainlng, to 
the sajd TliOmas A. Hamilton andl Sïïlzabèth H! Hamilton as joint tenants 
durjDg the period of thelr naturel Itves, and upon the ^death of said Thos. A. 
Hamilton . or Elizabèth H. Hamilton then the said real estate Is to be and 
become the' jj'roperty in fée-simple abs6liite of the sui*^i vor of them. During 
thelr natiiral llves the same may be' conveyed by their joint deed." 

This was ôbviously but an àti^i^mpt to deflne an estate bjf entire- 
ties, erWng qnly, if at all^ in using words. which, by a.stramed con- 
struction, hjight impiy that up6h thé dejath of one of tbe graiitees 
something ;Would pass to the sumvor whicb Jiad nôt thejretofore 
Vésted. lu a sensé this is so. During the life of husband and wife 
the entire estate vests in them jpintly, as it would in a corporation. 
TJpou the déath of one, by a condition of law the surviyop is seised 
singly. Tije provision that durîbg the lives of bofh the property 
might be conveyed by theîi* joint deed was hot intended as a power, 
but is à statement of the charactér of the title, and, in connection 
with the Whole of the deed, plainly indicates the intent to vest in 
the grantees à joint estate in fée. If any doubt exi^ted as to the 
vesting of the fee in Hamilton and wife as tenants by entireties, 
it should bé sblved by èection 3672 (Shannon!s Code Tenu.) which pro- 
vides that: 

"The term 'heirs' or other words of Inheritance, sball not be requisite to 
croate or convey an estate in fee, and every grant or devise of real estate, 
or any interest thereln, shallpaSs ail the estate or interest of the grantor or 
devlsor, unless the Intent to pass a less estate or Interest shall appear by 
express termg, or be necessarily ImpUeU In the terms of the instrument." 

But, if in errôr as to this, the deed from Dix expressly provides 
that "during their natural lives the same may be cbnveyed by their 
joint deed." If we treat this "as a power only, it is plainly sufflcient 
to support a mortgage of the entire estate. The power to a iflar- 
ried woman to dispose of property by deed ineludes "the power to 
incumber or charge as the greater ineludes the Ipss." S^teifel v. 
Clark, 9 Baxt. 4G6; Williams v. Whitmore, 1 Teiin. Cas. 239. 
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7. It is next assigned as error that the court erred in decreeing 
a sale for cash in bar of the right of rédemption. The mortgage 
provided that the trustée, in event of default, might, "after having 
advertised such sale 30 days in a newspaper published in the county 
where the premises are situated," sell the property for cash, free from 
the right of rédemption. In Tennessee the right of rédemption does 
not extend to a sale made under a power in a mortgage wherein 
the right of rédemption is waived. Shannon's Code Tenn. § 3812. 
The power of the court to enforce the mortgage by a sale under its 
decree in accordance with the iwwer contained in the instrument 
cannot be denied. A sale for cash free from rédemption was, there- 
fore, not error. Knox v. Mc'Clain, 13 Lea, 197. The court pursued 
the terms of the power of sale by ordering the sale to be made "after 
giving 30 days' notice of the time, place, and terms of sale by ad- 
vertisement in the Evening Scimitar once a week for four successive 
weeks." The requirement that the trustée should sell "after hav- 
ing advertised such sale 30 days in a newspaper" does not mean 
30 consécutive advertisements, but that the sale shall not be made 
under 30 days after the first advertisement. The decree provides 
for four advertisements, and thus required more insertions than 
demanded by the power. 

8. The défense of res judicata is not made out. The former record 
is not filed, and no proof was taken to support the plea. The ap- 
pellants must, therefore, rely upon the admissions of the answer 
to the amended bill of complainants. The answer shows that the 
former suit was filed before maturity of the principal, and upon a 
default in payment of interest. This interest was paid, and the 
bill by agreement dismissed. This was no bar to another suit on 
maturity of the principal. 

Other assignments of error by Hamilton and wife hâve been ex- 
amined, They are not well taken, and the decree, so far as involved 
by theappeal of Hamilton and wife, is without error, and is af- 
tirmed. 

The cross appeals of Fowler and Caesar and Maxwell from the 
decree perpetuating the injunction restraining a sale by the trustée 
must be dismissed. The cross appellants did not ask for leave to 
dismiss their cross bill, but proceeded with it, and took, according 
to its prayer, a decree for the foreclosure of their mortgage by a 
sale under the direction and order of the court. This the leamed 
judge below regarded as an élection between two remédies. Inas- 
much as the court taxed the costs of both the original and cross bill 
to Hamilton and wife, and gave to the cross appellants the full re- 
lief asked by their cross bill, we can see no reason for complaining 
that the court enjoined them from procecding with the remedy by 
a sale by the trustée under the power of sale in the mortgage. This 
was an élection to resort to the court for a foreclosure decree, and 
it was not error to enjoin the trustee's sale. 

The appellants Hamilton and wife will pay two-thirds of the 
cost, and the cross complainants Fowler and Caesar the remainder. 
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. LEBDS ^r.; ÈVAitrs. ■ -' ''■ 

(Circuit Court, E. D. Pennsylvania. January 18, l9Ô0.) 

1. PtEAiiiNb— Amèsdment— Statement bî" Cl a m. 

■ Where the original statement of claim flled by :a plaintiffl alleged "his 
oivnershlp of a farm, ; an amendment stating facts showiag that he was 
the équitable ownev pf. suçh farm, althpugh tlie légal title was in anotlier, 
Invtflvés no departuré, , and may be pefmftted, where the relief sought is 
not dépendent on thé nature of bis title. ' ' 

3. Dépositions— Exceptions to Interrogatohibs. '' 

Under rules of court requiring exceptions to interroga tories to be taken 
before commission issues, but which also permit exception to be talieu on 
t^e trial to the admissibillty of the évidence returned, where it might bave 
beén talien If the wltiiess had been offered for oral examlnatlon, an ex- 
ception to an Interrogatory, which gbés' to the relevancy of the, answer 
antieipated, can be better determined àftér the answer has been returned, 
and will not be sustained In advanee of tjie examlnatlon. 

On motion for leave to amend stateinènt of clàim and exception 
to cross interrogatories flled to be propôiinded under a commission 
to take a déposition. 

Francjs S. Laws and Sharpe & AUeman, for plaintiff* 
Thep. F. Jenkins and Charles P. Stilz, for défendant. 

DAIiLAS, Circnit Judge. This court may at any time permit 
either ofbthe parties to amend defeets in the process or pleadings. 
E€t. St iU. s. § 954. But a statement of claim cannot be so amended 
as to alter or vary the cause of action, as by adding new parties, or 
presenting a new subject-matter, after the statute of limitations has 
become a bar. The amendment hère proposed is not, however, sub- 
ject to this objection. The action is one of deceit, f ounded upon the 
allegatiîon that certain représentations made by the défendant, or on 
his behalf , were f aise, etc. ; and this cause of action, its subject-mat- 
ter, andievery material ayerment affecting the defendant's liability, 
will remain precisely the same as before after the proposed amend- 
ment shall hâve been made. The original statement allèges that the 
plaintiff was the owner of a farm, which he (the plaintiff) agreed to 
exchange for a certain farm of the défendant, conceming which it 
is averred the représentations complained of were made. The amend- 
ment now sought to be introduced is entirely consistent with this 
allégation. It involves no departure from the original statement that 
the plaintiff was the owner of the farm first mentioned, but merely 
sets out the nature of the plaintiff's title, and can hâve no other effect 
than to igive notice that he proposes to prove hîs ownership by évi- 
dence that the équitable title was in him, although the légal title was 
in the name of a certain James Benge. 

The plaintiff has flled three exceptions to the cross interrogatories 
proposed to be propounded under a commission to be issued to Nash- 
ville, Tenu. Two of thèse exceptions (relating, respectively, to the 
forty-seventh and to the forty-eighth cross Interrogatories) hâve been 
withdrawn. The exception to the forty-sixth interrogatory is insisted 
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upon, but will not be sustained. Although clause 2 of rule 10 pro- 
vides that exceptions to the interrogatories filed by either party must 
be taken before the commission be issued, yet, under clause 6 of the 
same rule, exception may be taken on the trial of the case to the 
admissibility of the évidence returned, where the exception is one 
that might be taken to the évidence if the witness were offered for 
examination orally in court. This exception is really to the antici- 
pated irrelevancy of the évidence to be adduced in answer to the in- 
terrogatory objected to, and, as the question thus suggested may, 
in this instance, be more safely determined after the return of the com- 
mission, the plaintiff will be allowed to then renew bis exception sec. 
reg., .if he shall be so advised. The plaintiff 's motion for leave to 
amend is granted. His exception to the forty-sixth cross interroga- 
tory under the commission to Nashville, Tenu., is, without préjudice, 
overruled. 
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SAME V. BETZ et al. 

(Circuit Court, E, D. Pennsylvania. January 18, 1900.) 

Nos. 5, 6. 

1. CosTS— DocKET Feb— When Taxable. 

The dismissal by a coinplainant of a bill for the Infringement of certain 
patents as to one of such patents does not constitute a final hearing of the 
suit, so as to entitle the défendant to hâve the doelcet fee provided for by 
Rev. St. § 824, taxed in his favor. 

2. Same— ExPEKSE dp Pbinting Briefs. 

The expense of printing briefs is neither by statute nor by rule in the 
Third circuit made a part of the taxable costs. 

Appeal from Taxation of Costs. 

Kerr, Page & Cooper, for complainant. 
Kenyon & Kenyon, for respondents. 

McPHEKSOK, District Judge. At the time the demurrers to thèse 
bills were argued, the plaintiff's motions to dismiss as to one of the 
patents that were involved in each case were also heard. The de- 
murrers were overruled, and the motions to dismiss were allowed 
upon condition that ail the costs thus far accrued in each case should 
be paid. The défendants contend that they are entitled to the docket 
fee of |20 in each case, and also to the cost of printing their brieî for 
use upon the argument of the demurrers ; or, at ail events, to so much 
of the cost of printing as was caused by their argument concernicg 
the two patents embraced in the motions to dismiss. The clerk dis- 
allowed thèse items, and an appeal from his décision is now before 
the court. 

I think the clerk was right in refusing the allowance. There has 
been no final hearing upon either bill, and therefore the docket fee 
provided for by section 824 of the Revised Statutes cannot now be 
taxed. The parties are unchanged, and the only différence in either 
bill is that the area of the controversy has been narrowed. The mère 
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dismissal Qf the bUlso fairas onC/Patent was concemçsd cannot, in any 
sensé, be said to be a final Wftring of , the, wholp case,. If it were, 
there might ibe two final bearijngs in a .dispute between tbe same 
parties, and. tWsis, of courg>e,,ft contradiction in terras, 

Tbe expense of printijig tbe Jbrief is nowbere made by statute a part 
of tbe taxable costs, and tbere is no rule or pra«tice in this circuit 
permitting it. i Neitber, do I tbink it ia désirable practice to establish, 
for it would epftble tbe saccessful partyito impose upon tbe otber ex- 
cessive cbarges for printing, or lead to constant disputes about tbe 
necessity or propriety of tbe ijiatter priqted. Tbe policy in tbis state 
(witb rare exceptions) bas alw3.ys been to require each party to a law- 
suit to bear bis, o\\în expenses;; and on tbe whole, tbe rule bas wprked 
welL It tends to restrain litigation, and it certainly prevents some 
abuses. The po^t of printing tbe record in some cases is permitted 
in tbe admiralty by a rule of tbe district court, but obviously this 
stands upon a différent footing. 

Tbe appeal in each case is dismissed. 



FITZWILLIAM v. CAMPBELL et al. 
(Circuit Court o£ Appeals, Fifth Circuit. January 9, 1900.) 

No. 833, ,'/ , 

PÉOBATa COURÏS^POWBR TO SbLL LaNDS— CONSTRUCTION OP StATÛTE. 

The aet of tlie eongress of Texas of Deeember 20,'' 1836 (Hart. Dlg. 
Tex. 1850, p. 146), organizlng inferlor CôuïtSi and dçôning thêlr powers 
and jurlsdietion, wliicfî created a probité court in ekch Côiinty, and de- 
flned Its jurlsdietion, whlch included "full jurlsdietion of ail testamentary 
and other matters a;ppertalning to a prôbate court," when çonstrued as 
an entlrety, and In view of the f act that under the civil làw, upon whlch 
the jurisprudence of the republic was (ounded, no distinction was made 
between the personal and real estate-of a décèdent, Tjoth bf whlch passed 
to his admlnlstrator, and also In vî«iw of the contemporaneous and subsé- 
quent construction of the aet both hf the courts and thé congress, must 
be held to hâve conferred on siich probate courts the power to sell both 
the Personal and real estate of a décèdent, when requlred In the adminis- 
tration of hIs estate. 

Jn Error to the Circuit Court of the United States for the Western 
District of Texas. i 

This was a suit by Ida F. ;Fltzwllliam agalnst Colin CampbèU and others 
for the recovery of the J^mes.W, Fannin headrlght survey of 4,605 acres of 
lahd, sltuated in Karnes county, Tex. The original pétition was flled on July 
^ 1895, and the amended pétition was flléd on Febriiary 18, 1897, and was 
in the usual Texas statutory form of an action In "tréspàss to try title." 
The ; défendants, except three who dlsçlalmed, flled answersln which they 
asserted tltle to spécifie portions of the league and labor, comprlslng in the 
aggregate the entire league and labor. Thèse several answers each eon- 
talned a gênerai exception, a plea of hot guilty, pleas of thé three, flve, and 
ten years' statutes of limitation, and a plea of improvements in good faith; 
jand each answer indlcated the boundarlesp of the particular tract claimed by 
the particular défendant. The plaintifC fllçd a flrst supplemental pétition or 
replication on November 29, 1898, alleging that Minerva .T. Fannin owned 
the said land from 1838 to the time of hèr death, on July 27, 1893, and that 
during ail that tirûe she was a person of unsoUnd mind, and that plaintiff 
acquired her tltle; the plaintiff also pleading that the défendants claimed the 
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ïand under a pretended administration sale made to George W. Grant by the 
probate court of Brazoria county, ïex., and that tlie sale was coram non 
judice and Told, and denylng that the purehase money was pald, and oiïerlng 
to refund the purehase money, wlth légal interest, should the court flnd it had 
been paid; and aiso pleading that the défendants had been using the land ever 
since January 1, 1884, and praying for judgment for rents sinee that time, 
to offset the value of the improvements. The cause came on for trial on 
November 30, 1898, before the court, a jury having been waived. The plàin- 
tiff offered in évidence a certifled copy of the patent, showing that the land 
in controversy was patented to the helrs of James W. Fannin, their heirs 
and assigns, on July 26, 1849. The plaintiff also proved that James W. Fan- 
nin, "the hero of Goliad," was killed in 1836, and that his heirs were his 
wife, Minerva D. Fannin, who died in 1841 or 1842, and his two daughters, 
Pinckney M. Fannin, who died in 1845, whjle a minor, and Minerva J. Fannin, 
who died on July 27, 1893. The plaintiff also show;ed title to i^/^^ of the 
estate of Minerva J. Fannin, and rested. The défendants thereupon offered 
in évidence, over the objections of the plaintiff, whlch are hereinafter stated, 
properly certified copies from the probate records of the county court of 
Brazoria county, Tex., of the foUowing proceedings had In the administra- 
tion upon the estate of the said James W. Fannin in said court: 

(1) "Kepublic of Texas, County of Brazoria. 
"To the Honorable the Probate Court in and for Said County: The pétition 
of Thomas F. McKinney, administrator of the estate of James W. Fannin, 
deceased, respectfuUy represents that the said succession consista of an equal 
moicty of a tract of land situated in this county, containing three thousand 
acres or thereabouts, and an equal interest in about thirty negroes and other 
property, such as stock, etc., as will more fully appear by a contract between 
Joseph Mims, of said county, and the petitioner's intestate, which contract Is 
hereunto annexed as a part of this pétition; that a partition of said property 
cannot as yet be made, as will be seen by the terms of said contract, and, 
even if it could be legally done, that it would dimlnlsh the value of said 
property; that the estate 1& insolvent, and the creditors are attempting to 
enforce the collection of their respective debts; that Minerva Fannin, the 
widow of said James W. Fannin, is entitled to the half of said property, as 
gains of matrimony, after the payment of the debts, and that Pinckney M. 
and Minerva Fannin, the children of said James W. Fannin, are entitled to 
the remalnder of said estate, and that they are minors, and hâve no guardJan 
to défend them In this suit; that Joseph Mims refuses to permit partition of 
said property untll a dissolution of said partnership. Wherefore the petitioner 
prays that the said Minerva D. Fannin, the said Pinckney M. and Minerva, 
minors, and the said Mims be eitèd to appear at the next term of the court 
and answer this pétition; that proper guardian be appointed to défend the 
Interests of the said minors; that an estimative inventory be made of said 
succession, and that a decree be rendered for the sale of the property of said 
succession, for cash; and, finally, that ail other relief be granted that the 
nature of the case requires. The petitioner hère makes an exhibit of the 
debts of said succession, and will pray," etc. 

"Jack & Townes, for Petitioner." 

"The pétition of George Knight & Co., Bdwin Waller, Edmund Andrewis, 
and others, creditors named in the tableau of debts, by their attorneys, corne 
into court, and pray for a sale of the property named in the foregoing pétition 
as prayed for; and they pray that they may be made parties to the said 
pétition, and be entitled to ail the relief which under the law they are entitled 
to. Petitioners will pray," etc. 

"S. Whiting, by H. P. Brewster, Attorney. 

"George W. Grant, by J. Theon, Attorney. 

"E. J. Townes, for the Other Creditors. 

"Harris and Pease. Attorneys for George Knight & Co. and E. Waller." 

"Republic of Texas, County o( Brazoria — In Probate. 
"Joseph Mims, a joint owner with the estate of James W. Fannin, de- 
ceased, of certain property named in the pétition of Thomas F. McKinney, 
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administrator of gaid estate, cornes into court, and consents to tbe sale of said 
property upon the terms as set forth in said pétition, and furttier represents 
that lie is a creflitor of said estate to a large amount, and joins in the pétition 
Of the other creditors for a sale [there] of . Jos. Mims." 

"Bepubllc of Texas, Oounty of Brazoria — In the Court of Probate. 
"Minerva D. Fannin. widoW of James W. Farmin, deceased, and Pincliney 
M. and Minerva Faunin, minor children of said décèdent, represented by 
H. P. Brewster, counsel ad litera, ih ànswer to the pétition of Thomas F. 
McKinney, administrator of said Fannin's estate. and to the pétition oî sundry 
creditors, say that they consent to the sale of the property named in said 
jietition, and upon the terms and in the manner prayed. 
^'Min«rva D. Fannin, 

"Henry P. Brewster, Counsel Ad Lltem for Pinckney M. and 
iSIinerva Fannin, Miriors," 

"Tils day came on to be hear^ the pétition of Thomas F. McKinney, admin- 
istrator of the estate of Jamps ijif. Fannin, deceased, and also of the creditors 
of said estate; and the court having considered the same, and examined the 
exhiblts flled, and heard the answer of Joseph Mims, as well as the answers 
of Henry P. Brewster, counsel ad litem appointed by the court to défend the 
interests of the minors, Pineliney M. and Minerva Fannin, in this suit, and 
heard the arguments of counsel, It is ordered, adjudged, and decreed that ail 
the right, title, and interest of the succession of James Fannin in and to the 
land, negroes, and other property mentioned in the pétition be sold according 
to law, for cash; and, the court belng satisfled that no partition can be made 
of said property, it is ordered that an estimative inventory be made of the 
same, and that a sale be made without a partition thereof." 

AU the above proceedings bear date October 1, 18S9. 

(2) "Be it reraembered that on the 28th day of October, 1839, there was held 
at the court hoùse in the town of Brazoria a regular term of court of probate 
for said county. Présent: Wm. P. Spott, chief justice; Wm. Bckel, associate 
Justice; and M. B. WlUlamson, deputy clerli; and Wm. McMaster, deputy 
sherlfC. This day canae on to be heard the pétition of Thomas F. McKinney, 
administrator of the estate of James W. Fannin, deceased, and also the pétition 
of the' creditors of said estate; and the coifft having examined the exhibits 
flled, and heard the answers of Joseph Mims and Minerva D. Fannin, as well 
as the a,nswer of Henry P. Brewster, counsel ad litem appointed by the court 
to défend the Interest of the minors, Pincljney M. and Minerva Fannin, in this 
suit, and heard the argument of counsel, it is ordered, adjudged, and decreed 
that ail the rlght, tjtle, .p.nd interest pf the succession of James Fannin in and 
to the land, negroes. and other property mentioned in tbe pétition be sold 
according to law, for cash; and, the court being satisfled that no partition can 
be made of said property, it is orde;red ^t an estimative inventory be made 
of the same, ànd that a sale be made, without a partition, and that an exten- 
sion of time for twelve months l)e allowed said McKinney to settle said estate." 

(3) "Republie of Téias, CoUnty of firazoria. 

"To the Honorable tlie Probate Court in and for Said County: The pétition 
of Thomas F.' McKinney, administrator of the estate of James W. Fannin, de- 
ceased, respefltfully represents that at a former term of the court tbe said 
estate was reported insolvent,i and an order obtained for the salé of the prop- 
erty, except tbe headrightof the deceased, contalning ^ one league and laboi- 
of land lately located, which Was omitted to be Included in the prayer for the 
sale of the property. He therefore prays that the sanle^ may be sold for cash, 
according to làw. Petitloner wlll pray," etc. ■ 

"December 30, 1839. .' JacK &T6wnes, for Petitloner. 

"Granted. Wm. P. Scott, Probate Judge."' 

(4) "Be It remembered that on theSpth day of Decepiher, 1839, there was 
holden at tfie court house in the towri of Brazoria a regular term of the probate 
court of said county. Présent: Thé Hon. Wm. P. Scott, chief justice; Wm. 
Eckel, associate justice; M- B. Williamson, deputy clerk; Wm. McMaster, 
SherlfC. This day came on to be heard the pétition of Thomas F. McKinney, 
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administrator of the estate of James W. Fannin, rèpreseiiting that at a 
former term of the covirt an order was otitalned to sell tlie property belonging 
to the estate, in the prayer for which order the headright of said Fannin was 
omitted to be included, — said headright being a league and labor of land re- 
eently located, — and praying the court to order the sale of the same for cash. 
And the court having considered the prayer of the pétition, and being satisfied 
of the truth of the allégations tberein contained, it is ordered, adjudged, and 
decreed that the prayer of the pétition be granted, and the land sold for cash." 

(5) "Republic of Texas, County of Brazoria. 

"Before me, Wm. P. Scott, chief justice and ex offlcio judge of probate in 
and for said county, personally came and appeared Sam C. Douglass and Théo- 
dore Bennett, appraisers, and R. J. Calder, umpire, called upon by me to value 
and appraise one headright of a league and labor of land belonging to the 
estate of James W. Fannin, located near Gonzales. in order for a sale thereof 
for cash in pursuance of a decree of the probate court for said county, who, 
being duly sworn, value and appraise the same at fifty cents per acre. To ail 
of which I certify by signlng with said appraisers. 

"Samuel 0. Douglass. 
"T. Bennett. 
"R. J. Calder. 
"Sworn to and subscribed before me this, the 4th day of February, 1840. 

"Wm. P. Scott, Probate Judge." 

(6) "Be It remembered that on the 4th day of February in the year of our 
Lord one thousand eight hundred and forty, at the court-house door in the 
town of Brazoria and republic of Texas, between the hours preseril)ed by law, 
I, Wm. P. Scott, chief justice and ex offieio judge of probate in and for the 
county of Brazoria, in pursuance of a decree of the probate court for said 
county, and advertisement made in aeeordance with law, having previously 
had the property appraised by experts appointed by me, as will be seen by the 
procès verbal thereof hereunto annexed and made a part of this act, offered for 
sale at public auction at the time and place aforesaid, for cash, the foUowlng 
property belonging to the estate of James W. Fannin, deceased, to wit: One 

league and one labor of land situated near Gonzales, in the county of , 

being the headright of said Fannin; and, the terms having been proclaimed by 
me, the said George W. Grant appeared and bid the sum of flfty cents per 
acre for said land, or two thousand three hundred and five dollars and flfty 
cents, that being the full amount for which the said land was appraised, and 
the highest bid ofCered for the same; and the said Grant having paid to 
Thomas F. McKinney, administrator of said succession, the full amount bid as 
aforesaid, as is evidenced by the said McKinney signing this âct with me: 
Now, therefore, I, the said Wm. P. Scott, judge as aforesaid, in considération 
of the premises, do hereby grant, bargain, sell, and convey unto the said 
George W. Grant, and to his heirs and assigns, forever, ail the right, title, 
interest, and claim which the succession of the said James W. Fannin had in 
said property, viz. one league and labor of land situated as aforesaid, to hâve 
and to hold the same unto him, the said George W. Grant, and his heirs and 
assigns, forever; hereby devesting the said succession, and the heirs thereof, 
of ail right, title, and interest in and to the property aforesaid. And the said 
McKinney, administrator as aforesaid, signed this act with me, the said judge. 
on the day aforesaid, in the présence of the subscribing witnesses. I certify 
this 4th day of February, 1840. 

"Wm. P. Scott, Ohief Justice, Ex Offlcio Probate Judge. 
"Thomas J. McKinney, Administrator. 
"Witnesses: 

"C. Dart 

"R. J. Townes." 

The above deed was offered in évidence from the propnr custody of the 
défendants, and by them. as an ancient instrument, and also as a recorded 
instrument. This deed is the ancient instrument it purports to be. and in addi- 
tion the same was duly proven for record in 1881. by proof of tlio handwrit- 
ing of the two subscribing witnesses, made by Wihiam McMaster, the person 
99 F.— 3 
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Tvhose napie appears ,to sçme of the fprçgoing probate proceedings as sheriff 
of said coiBjty 6f Sjf^^oria, and by, B., îil. Peas^, whose naine likewise appears 
in the f oregojtig prôbaté ; proceedirlgè as a. member of tbe flnn of Han-is & 
Pea,se; and tll$ d'çed'-W,?^ duly rgcordeil in,Karpes county» Tex., In 1881. The 
défendants fijfther ^fferëd lu eyidenée, as coming from the possession and cus- 
tody pf them, the original patent to, the Jand and promises sued fpr by the 
pj^lntjff in this cause., The défendants '^$o read in évidence a .written agree- 
anenl;' glrned by counsel for plaïntlfC, and défendants, wherein it was éxpressly 
aanititea by the plaintifC that ail tltlé, if any, acquired by sàid George W. 
Grant by virtue ofsaid administration sale, was duly vested in the défendants 
in tbiaç^use, through a.:,r€gular chain of title, thrpugh due and proper convey- 
anoq f ppip Grant, and through mesne cojayeyances tO: the respective défendants. 
To the ; introduction of ^1} sald probatçi proceedings as aforesaid, and to said 
4eed pfjsald probate ijudge and saiçl adminlstrator sas aforesaid, the plaintiff 
madeîtWs objection: "That th© action, pf the probate court in making this sale 
was cpraflaBon judioe a^d yold,il)eçause the .probate court of Brazorla county, 
at thie tlme said proceedings were had, had np jurisdictlon or power to sell the 
property of an estate, the law aot havlng cl,pt;lied that court with such power; 
It being.ppntended by the plaintiff that prior to the probate act of Texas of date 
February 5,1840, whfch went into efCect on Mareh 16, 1840, the probate court 
of Texas had no jurisdictlon or power to sell the property of an estate." The 
court tljerèiipon niled that the cpunty,cpu);t of Brazoria county, Tes;., at thetime 
of -the j^tltifin for sa^e,.dr|der of sale, and exécution and delivery of said deed 
eohveyihg said leagué àhd labor in said administration proceedings, had the ju- 
riadictionandi power . ta iSall property of said estatCi and to; sell said league and 
labor; and the court stated that it would fuether hold, If no further testimony 
was adduced, that said sale in said administration proceedings and deed would 
completelydevest the title ont of the estate of said JamesiW. Fannin and pass 
Mito George-W. Grant, and, by vlrtue pf ;the agreementofeounsel, to the de- 
fëndaatSi in thiS: cause. The; plaintiff therevjpon duly excepted to the rulings of 
the oourti ISe défendants 'then rested,;The; court thereupon rendered judg- 
ment for the 'défendants, and; the plaintiff, ibjîings the case to this court to re- 
,;vieTC.the_3\idgment. , : ;,:' ■'.,:;, .,■.;! !■•(•■■ '■■:<. -i; 

KHviBrowne and V. B.Proctoï, for défendants in errer. 
Be^^:j^4ED]EE,,]M:Q^^ Judges. 

SÇEEBT, Çirduit Judge, aftet stating the case as above, delivered 
ti)ë oppioli ôf the court. ,. . 

Tlie deifeiidànts deraign title to the land sued for from a sale made 
under a decree of the' probate court of the tounty of Brazoria, re- 
publie 'oî Texa§. The jand V?a,s sdld a^ the property of the estate 
of JaméiÉ W, ï'annîn, deceaseâ.ï Tlié idecree authorizing the sale 
was render»! on December 30, 1839. .The conveyance was made 
to the purChaser by authority of the probate court on February 4, 
1840. îîié only ma.terial questioû iù the case is raised by the fol- 
lowihg âssîëfliïient of error: 

"The court erred in admitting in évidence, over the objections of the plain- 
tiff,, the tra»scrlptof the probate proceedings of Brazoria county, Texas, and 
the deed to George W. Grant made thereunder, because the probate courts of 
Texas, at the time said proceedings were had [prior to February 5, 1840], had 
no jurisdiction or power to sell the property of an estate, and that the action 
of the probate court of Brazoria county in making said sale was coram non 
judiçe and void." . 

More than 40 years ago, in Baker t. Coe, 20 Tex. 429, Wheeler, J., 
in delivering the opinion of the court, said that "much the greater 
part of the real property of the stàte is held under probate or sher- 
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iffs' sales." It bas been more than 60 years sînce the decree was 
entered which is iattaeked in tlîis case, and we are advised by the 
argument of the learaed counsel for the plaintiiï in error that "there 
has been no décision of the suprême court of Texas npon this précise 
question," and that "this is the trst Texas case in which the question 
has been presented in such shape as to require a décision." To cop- 
rectly understand a statute, we must know its subject and its purpose. 
When we understand its subject-matter and gênerai purpose, we hâve 
the key to what would otherwise appear doubtful. To effectuate the 
gênerai intent by construction, gênerai words may be restrained, 
or thOse of narrow import may be expanded. The act of December 
20, 1836, was in force when the decree in question was rendered. 
It is entitled "An act organizing the inferior courts, and deflning 
the powers and jurisdiction of the same." Hart. Dig. Tex. 1850, 
p. 146. The act créâtes a county court for each county in the re- 
publie of Texas, composed of a chief justice and two associâtes, 
and provides that four terms yearly shall be held in each county. 
The Jurisdiction of the county court is deflned, and the ofSce of 
derk created. The act then provides that the chief justices of the 
county courts shall be judges of the probate courts for their re- 
spective counties. Before quoting the part of the statute conferring 
probate jurisdiction, let us examine other parts of the act. Provi- 
sion is made (with some exceptions) for 12 terms a year of the pro- 
bate court. Id. art. 253. Appeals may be taken f rom decrees Of 
the probate court to the district court of the county. Id. art. 254. 
Thè clefk of the county court is made clerk of the probate court, 
and is required to record ail wîlls and other instruments required 
by law to be recorded in that office. Id. art. 237. Before the passage 
of this act the primary courts had probate jurisdiction, încluding 
the authority to decree sales of real estate belonging to the estâtes 
of decedents. Baker v. Coe, 20 Tex. 430, 433. The act provides that 
ail probate business heretofore pending before the primary courts 
shall be transferred to, and be completed in, the probate courts. 
Hart. Dig. art. 258. It is made the duty of the probate court to com- 
pel a settlement within 12 months of ail estâtes heretofore admin- 
istered upon. Id. art. 259. Section 24 of the act specially relates to 
the jurisdiction of the court, and is as follows: 

"The chief Justices of the county courts shall be judges of protiate for thelr 
respective counties; sliall talœ the protiate of wills; grant letters of adminls: 
tration on the estâtes of persons deceased, who were inhabitants of, or résident 
in said county, at the time of their decease; shall appoint guardians to minora. 
Idiots, and lunatics; and in conjuuetion with the associate Justices, shall ex- 
amine and settle the accounts of executors, administrators, and guardians; and 
said chief justices shall hâve fuH Jurisdiction of ail testamentary and cther 
inatters appertainlng to a probate court, within their respective counties." 
Id. art. 252. 

Does the statute confer jurisdiction to decree a sale of real es- 
tate? If the section stood alone, it may be conceded that the 
phrase, "shall hâve full jurisdiction of ail testamentary and other 
matters appertainlng to a probate court," would be at least of doubt- 
ful signiiicance. Certainly apter language could be used to confer 
jurisdiction to sell the real estate of an intestate. Eut this section 
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is part of an entire act. The act, taken as a whole, créâtes a probate 
OQurt,! and provides for the administration and final settlement in 
thaï icotirt of the estat^ of decedeâtlsi, with provision for an appeal 
to the: district court. There is nothing in the scheme to indicate 
thàt theptobate court is déficient i» its power to entirely settle the 
estate. It.does not appèar that parties interested must go to the dis- 
trict court within the year in which final settlements must be made, 
to obtain deerees of salç, before making settlements in the probate 
court. In its général terms, the act seems to contemplate that ail 
that is needful to make complète settlements may be done in the 
probatei (èourt. This construction becomes more essential when it 
is remembered that no différence in the power of the court exists 
as to: rèal estate and personal property. It has power to decree the 
sale of both or neither. Not one estate in twenty could be settled 
without a saie of some of its property.: Th > act is passed by the lég- 
islature of a republic imbued with the principles of the civil law, 
which in' such cases màdé no distinction between personal property 
and real estâtè. : In fact, the administrator at that time placed both 
the land and the personal property in his inventory of the property 
of the estate'. In a suit begun in 1842, relating to an administration 
opened in 1834, Lipscomb, J;, speaking for the suprême court of 
Texas, said': ''■'•''' ''''■ ■'•■■■■! .u/- ' ■■ 

"Thèse disfltfctlons are ilnknowii t6 iHè' elVll law as It prevailed nnder Span- 
ish modification lu Texas. Land hère was thought to be 6£ comparatively 
little value, and many a fine league has been transmitted with as little form 
and ceremony l)y , our early eolonlsts as xould attend tfie sale of an Indlan 
pony. AU property, -without distinction, was classed together. The Spanish 
civil law belng tîie basis of our jurisprudence, much of our législation after the 
révolution waS'liiib'ïled with its Influence. Hènce our act of congress passes 
ail of the estfttë of a deCedent Into the hands of the personal représentative. 
He is required^.to return an inventory of lie, land, to hâve it appraised, and it 
is taken Into the estlmate of the value ol, the estate; and his bond, given 
With referëkce tb' the aggregàte amount of the estate, blnds him to its faithful 
administration;" Thompson v. Duncan, 1 Tex. 485, 488. 

The acts wh,îch follow the act of December 20, 1836, indicate that 
the législature of Texas believed that the power to sell the property 
of an estate was vested in the probate courts of Texas. On May 18, 
1838, the second congress passed an act providing for the settlement 
of estâtes of deceased soldiers. Section 3 of the act provided : 

"That no sale of any of the efCects of a deceased soldier or officer shall be 
made, unl'ess^y order-of the court granting letters of administration, approved 
by the secr'étary of war, and published In some newspaper slxty days; and 
ail sales made contrary to the provisions of this section (unless by heirs of full 
âge) shall bé entirely nuU and vold." Sayles' Early Laws, § 471; Hart. Dig. 
arts. 985-98S. 

By anactof December 24, 1838, this act of May 18, 1838, just above 
quoted, was amended, and section 1 of the amendment provided: 

"That the above recited act shall not be so çonstrued as to apply to the duty 
of any administrator upon the estate of any deceased citizen soldier, who was 
a citizen of Texas, in the full exercise of his rights as such at the time of his 
death." Sayles' Early Laws, § 548; Hart. Dig. art. 989. 

An act of the third congress, of date January 23, 1839, régulâtes 
sales of real estate by administrators, executors, and guardians. It 
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provides tliat the sales shall be made on the first Tuesday of every 
month, after advertisemeiit for 30 days. Id. arts. 991, 992. Thèse 
acts are pertinent, as showing the intention of the législature in the 
act of Uecember 20, 1836. They are législative oonstructions of 
the former act. In Rex v. Loxdale, 1 Burrows, 447, Lord Mansfield 
said: 

"Where there are différent statutes in pari materia, thongh made at différent 
times, or even expired, and uot referrlng to each other, tlipy shall be taken 
and construed together as one System, and as explanatory of each other." 

In Doggett V. Walter, 15 Fia. 355, the court held that: 

"The meaning ana intention of the législature in the enaetment and repeal 
of laws toay often be found in the contemporaneous and subséquent action of 
that body in référence to the subject-matter, and the évident intention of the 
législature will control the construction of its acts." 

In Webb v. Sellers, 27 Tex. 423, the probate court of Washington 
county, at the October term, 1838, had made a decree authorizing an 
administrator to sell real estate belonging lo the estate of his in- 
testate. It is true that no question was made as to the construction 
of the statutes conferring probate jurisdiction, but the validity of the 
administrator's sale v\'as necessarily involved. The court said: 

"The évidence as a whole shows very clearly. we think, that the probate 
court of Washington county exercised a riglitful jurisdiction in ordering the 
sale of the land in controversy for the payment of debts due by the estate. 
It is clearly enough shown that ail the orders of the probate court relating 
to the matter in controversy were made in the course of the administration." 

In Pendleton v. Shaw, 44 S. W. 1002, the court of civil appeals of 
Texas holds valid a sale made under decree of the probate court of 
Washington county rendered at the September term, 1839. Tliis sale 
had previously been held valid by the United States circuit court of 
appeals for the Fifth circuit. Land Co. v. Pendleton. 52 U. S. App. 
328, 26 C. C. A. 608, 81 Fed. 784. In Ferguson v. Templeton, 32 
S!. W^. 151, the court of civil appeals of Texas, for the First district, 
said: 

"ïhat a purcliaser at administrator's sale under the law of 18.36 was not re- 
quired to look fùrther Into the record than the order of sale, for the reason that 
the probate court was one of gênerai jurisdiction, and its order would theref ore 
protect the purchaser." 

In Pleasants v. Dunldn, 47 Tex. 343, the court treats as valid an 
administrator's sale made under a decree of the probate court ren- 
dered at the Januarv term, 1840, which was under the law of Decem- 
ber 20, 1836. 

It is true that in none of thèse cases, so far as appears from the re- 
ports, was the point urged upon the considération of the court that 
the act of December 20, 1836, was not sufficient to eonfer jurisdiction 
upon the probate court. Peemingly the bar conceded that the pro- 
bate court had jurisdiction. The cases perhaps hâve some value from 
that fact. They surely hâve value as showing the practical con- 
temporaneous construction placed by the courts on the act in ques- 
tion. In the construction of a dovibtful and ambiguous law, the con- 
temporaneous construction of those who were ealled upon to act 
under the law is entitled to great respect. Edwards' Lessee v. Darby, 
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It is iiii5isfi<?d; bj! the plaintiff.iHjÇriror tiat the case of Bank v. Dud- 
ley's Leçseiç, 3 Pet. 492, 7 L. Ed. ,496, sustains jthe conteption against 
the jurjsdjctjpp of the probate court. We find notlilng in that case in 
conflict with the views we bave expressed. Tbe decree in question in 
that case was pjstde in August, 1805, and the law under which it was 
made hadibeiWi ..repealed on June 1, 1805. The statement of the case 
shows that "the plaintiff ineisted, and the court ruled, that the law 
under which tbe court proceed^ m granting tbe license tp sell had 
been repealed befôré the license was grarited." T*his holding of the 
trial coï^tt T??as afflrmed. 'The pbriàse, "jurisdiction of ajl probate and 
testanîenÉa,ryimatters,'* which wa« commented on in the case, was 
quoted from the constitution of Ohio. The question as to this phrase 
was ^h^tibeP? it so flxed thç; jurisdiction of.the court of common pleas 
to se|i |î^,eaj qstate of a décèlent ttiJit il was iuot subject to the control 
of the iëgl^l^ture, . Mar^hi^ll, Ç. j., said : . , , 

" 'Jurisdjctlon of aU probité pnci testament^iT'. piatters' may be eompletely 
exerclsed wlthout possfissing tije pdwer. to ordër the sale of the lànds of an 
Intestate, goich jurtsdiCtltMi' does nôt àppéar td uà tb be idéntleal wlth that 
Power or 'tO' (Johiprehend It. The'constitatlon did not mean, and could not 
loeaa, to deprlye tbe législature of the power pf e^erclsing Ita , wlsdom on a 
fiubjeot, 80 :Tltany taterestlng to the pebple, nor do its words conyey such an 
latent. W«re It even tnie— whicb we eannot 'admit— that the constitution 
•Stablished the, Jupisdiction of the/oOiirt of; comipOn pleas In, the case, stlU the 
législature might prescrlbe the^rule by.whiehjthàt junsdloUon should be exer- 
dïsed." 

The qùéitjiQn and cirçunistances were entirely unljke the présent 
case, 1d, Ohip, the jurisprudence being linaffected by the civil law, 
the distinction l^etween personal proper;^. and real estate was main- 
tajned in àdirjihistrationsv The administrator hàd, no tjtle to or con- 
trol oyer the reàl estate. Hebad the pp\yf r only to sptl by virtue of 
a statute wlne|i was repeajejd bef ore tbe ordër of sale was, wade. The 
court was construing a sentence in a state constitution which was in- 
tended to briefly indicate the jurisdiction which might be conferred 
on the coùrt| of comnion plêa!Si by tlië ïëgislature. The législature 
had conferred the jurisdiction, but Tj'ithdrew it before the decree in 
question was made. The suprême court was not in that case, as we 
are in tbiSj^cpnstruing a statute' creating a court apdestablishjng its 
jurisdiçtipn» ajid, providipg eîabbrately for the a-dministration of 
esta,te^.: An, ii^olated sentence ,in the constitution of ,Ohio was under 
considération, and there wère no contemporàneous constructions by 
tbe legisl/it,ur.e, ,0?! Judiciary pf that state indicating that the words 
quoted wei;einteiided toçpnfer jurdgdiçtioi} to sell, the property of a 
décèdent. On, the çontrary, the législature badassurried. that législa- 
tion was peoessary to copfér such jurisdiction. In construing sec- 
tion 24 pf tbe, ^ct of Decèmber 20, 1836 (Hart- Dig> art. i232), we do 
not look: alpne at its langjjage. Thé words cpnferring junsdiction, 
viewed aippë, ipight or flaight npt be Jxeld suflicient; to , cpiifer ^juris- 
diction |to decree a sale 01 a decedent's rèal estate. But when we 
examine tiie entire act in the light of the jurisprudence of the re- 
public as 1 1 èxisted when the act was passed, and in view of the sub- 
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seqiient législative construction, and consider also tlie practical con- 
temporaneous construction of it by the probate courts, and tbe sanc- 
tion of that construction by tlie acquiescence of the highest Texas 
courts, we are convinced that the act conferred on the probate court 
the jurisdiction to render the decree in question. We think the judg- 
ment of the circuit court is right, and it is affirmed. 



DAVIS V. MILLS et al. 

(Circuit Court, D. Connecticut. January 22, 1900.) 

No. 467. 

L JOSISDTCTIONAL AMOUNT — ASSIGNMENT OF SbVBTîAL CLAIMS. 

Rev. st. 1878, § 629, as amended by 25 Stat. 433, c. 806, § 1, providing that 
tlie circuit court shall not hâve cognizance of any suit to recover tlie con- 
tents of any promissory note or otlier chose In action In favor of the 
assignée unless such suit might hâve been prosecuted in such court to 
recover the said contents if no assignaient or transfer bad been made, does 
not prevent action In sucb court by an assignée ot several clalms, each 
less, but aggregating more, than ?2,000, the asslgnors having been citizens 
of States other than that of défendant, i 

2 PENAIi StATUTE— EnFOECEMENT OtiT DP StATE. 

Oomp. Laws Mont. p. 728, § 460, requiring corporations to annually file 
flnancial reports, and making the trustées of one which does not liable 
for Its debts, is ûot a pénal statute, so as to prevent enforcement oUt of 
the State of the trustées' liability thereunder. 

8. Corporations— AssiONMÈNT of ClAim— Right of Assignée. 

An assignée of a claim agalnst a corporation bas a right to enforce 
against its trustées their liability t^ierefor, under a statute malilng them 
liable if the corporation fails to file an annual financial report 
4. CoNFLicT OF Laws. 

Validity of an assignment is govemed by the law of the state where the 
Uability arose and which is the domicile of the assiguor and assignée, 

John A. Shelton, for plaintiff. 

Gross, Hyde & Shipman, for défendants. 

TOWNSEND, Distinct Judge. Demurrer to plea to juripxîictîon In 
action at law. The complaint allèges that while défendants herein 
were trustées of the Obelisk Mining & Concentrating Company, a 
corporation organized under the laws of Montana, it became indebted 
to the assignors of sundry claiins now held by plaintiiï, and failed 
to file the report of its condition as required by law, and claims that, 
it being insolvent, défendants are jointly and severally liable for the 
amount of said claims. 

The statute of Montana provides as follows: 

"Every such company shall, annu.ally, within twenty days from the flrst day 
of September, make report, whleh shall be published In some newspaper pub- 
lished in the town, city or village, or if there be no sUch newspaper published 
In said town, city or village, then In some newspaper published nearest the 
place where the business of the said company is carried on, which shall state 
the amount of capital stock and of the proportion actually pald in and the 
amonnt of existing debts, which report shall be signed by the président and a 
majority of the trustées, and shall be verifled by the oath of the président or 

ï As to amount In controversy to détermine jurisdiction of circuit courts, see 
notes to Aller v. Lombard, 19 0. C. A. 75; Shoe Go. v. Koper, 36 C. C. A. 4ô9. 
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secretary of said eompany, ancj filed in the, office of the elerk; of tbe connty 
where the business of the Company shall be carrled oii, and if any of said 
Company shall fail to do so ail the trustées shall be joiutly and severally liaWe 
for aii the debts of said eompany then existing, and l'or ail that: shall be con- 
tracted before said report shall be made. No liability shall attach to any trus- 
tée, ;, or board, of trustées, by vlrtue of the, provisions of this section, for a 
failùfe to ' cause to be published in a newspâpe.r the report in this section men- 
tioned, if within the time herein mentioned, the said trustée^ of board o£ trus- 
tées, or eompany shall annually cause said report to be filed in the ofHce of 
the clerk and recorder of the county in "which the business of the said eompany 
is carried on, as declared in its certiticate of incorporation." Conip. Laws, p. 
728, § 4G0. ' . 

The défendants liave pleàded to the jurisdiction on fhe following 
grounds, namely: 

"(1) Beeause the actioiv was brought by the plaintifC as assignée of three 
separatè and distinct causes pf action, neither one of which amounts, without 
interest and costs, to the sum of two thousand dollars, and neither one of 
which could hâve been brouglit within the, jurisdiction of this court by the as- 
signer. (2) Beeause the sum or amount, viz. two thousand dollars, required to 
give jurisdiction of this action to this court, is made up by illegally joining 
three several counts for less amounts, each of whloh sets up a separatè and 
distinct cause of action, not ariaing out of the same transaction, and in no 
way related to each other, and not proper to be joined in the same action. 
(3) Beeause the com.plaint Is an attempt to enforce in this court a pénal stat- 
ute of thft Sftate of Montana, which can only be enf orced in the courts of that 
State, and of which this court will not entertaln jurisdiction. (4) Beeause the 
rights, such as they are, of the several assignors, mentioned in said complaint, 
to the beneflts of the Montana statute, are not . assignable, and do not folio w 
the alleged assignments to the plaintift of the said rights of action agalnst 
said Obelisk Mining & Concentcatlng Compa,py." 

Cotihsel for défendants, iû support of the flrst point, cited section 
629, Eev. St. 1878, as amended by the act of August 13, 1888 (25 Stat. 
433, c. 866), which pro vides that the circuit court shall not "hâve 
cognizance of any suit * • * to recover the contents of any 
promissory note or other chose in action in favor of any assignée, 
* * * unless such suit might hâve been prosecuted in such court 
to recover the said contentsif no assignment or transfer had been 
made." It has been rep^atedly held that the restrictions as to 
amounts and as to suits byi assignées are distinct and independent in 
languag&and purpose; that the intent of ail the législation since the 
enactment of the judiciary act of 1789 lias been, by the provision as 
to amounts; merely to prevent the dockets of the fédéral courts from 
being crotvded with small cases, and, by the provision as to assigned 
choses in, action, to previeu-t the création of jurisdiction by the trans- 
fer of claims held by a citizen of the same state with the debtor to a 
citizen of an other state. Stanley v. Board (C. C.) 15 IJ'ed. 483; Ham- 
mond V. Cleaveland (C. C.) 23 Fed. 1; Bernheim v. Birnbaum (C. C.) 
30 Fed. 885;!Ghase v. Êoller-Mill» Co. (C. C.) 56 Fed. 625. 

In Bowden V. Burnham, 8C. G. A. 248, 59 Fed. 752, Judge Caldwell, 
deliveriHg the opinion of the Court of appéals, said: 

, "When the plaintifCs had,; «fiquired, in good- faith, from citizens of states 
, other tton the state of whlchiithé défendants were citizens, claims amounting in 
the aggregate to $2,000, tl^ey had a right tq sue the defenda,nts on ail of such 
claims in one action in the circuit court, altliQUgh no one of the claims 
amounted to $2,00p. The requisite , amount; and the cit,izenship necessary to 
confer the jurisdiction ar^ ijnited in the filaintiffs, and the jurisdiction is not 
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affected by the fact that the several assignors of the claims could not hâve 
maintained separate suits thereon because the claim of each was less than 
$2,000 in amount." 

The complaint allèges that the assigned claims originally belonged 
to citizens of the state of Montana, and they together aggregate more 
than 12,000. 

The second point, namely, misjoinder, was disposed of by Judge 
Shipman on a prier hearing, on motion for leave to amend the com- 
plaint by the addition of a third count. 83 Fed. 982. Judge Shipman 
was of the opinion that "thèse statutory claims arose ont of the same 
transaction, — that is, the same neglect, — and that, being owned by 
one person, they caii be proved in one complaint." 

The third point raises the question whether said statute is pénal, 
so as not to be enforceable outside the state of Montana. It is un- 
necessary now to consider what the law may formerly hâve been in 
the fédéral courts or what inay now be the law in the state courts. 
In Huntington v. AttriU, 146 U.' S. 676, 13 Sup. Ct. 231, 36 L. Ed. 1131, 
the suprême court of the TJnited States says that as such a statute 
"gives a civil remedy at the suit of the créditer only, and measured 
by the amount of his debt, It is, as to him, clearly remédiai. To main- 
tain such a suit is not to administer a punishment imposed upon an 
offender against the state, but simply to enforce a private right se- 
cured under its laws to an individual. We can see no just ground, 
on principle, for holding such a statute to be a pénal law, in the sensé 
that it cannot be enforced in a foreign state or country." See, also, 
\^^lit■man v. Bank, 28 C. 0. A. 404, 83 Fed. 288. Counsel for défend- 
ants contends that the suprême court of Oonnecticut decided in 
Mitchell V. Hotchkiss, 48 Conn. 1, that such a cause of action was 
pénal, and that this court is concluded by said décision. But that 
case only holds that the cause of action does not survive against the 
administrator, and that décision is not necessarily inconsistent with 
the opinion of the court in Huntington v. Attrili, supra. The Con- 
necticut statute, which was considered in Mitchell v. Hotchkiss, like 
that of New York, which was considered in Huntington v. Attrili, is 
pénal in the provision for the punishment of the corporate offlcer 
who intentionally neglects or refuses to flle the statutory notice. 
Therefore, "as the statute imposes a burdensome liability upon the 
officers for their wrongf ul act, it may well be considered pénal, in the 
sensé that it should be strictly constrned." Huntington v. Attrili, 
supra. But the Montana statute does not impose a burdensome 
responsibility for a wrongful act. For the beneflt of the creditors of 
the corporation, it provides that, if any such corporation shall fail 
to file a report, ail the trustées shall be liable. In short, it merely 
makes such trustée liable in case of loss by reason of his failnre 
to watch the other oflfîcers, and see that they perform their statutory 
obligations. And as this provision "gives a civil remedy at the 
private suit of the creditor only," etc., "it is as to him clearly remé- 
diai." Huntington v. Attrili, supra. Such a transitory statutory 
right ofaiction can be enforced in another state, where it does not sub- 
stantially conflict with the pxiblic policv of such state. Dennick v. 
Eailroad Co., 103 U. S. 17, 26 L. Ed. 439; Railroad Oo. v. Oox, 145. 
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Xj: B. 604; 12 Sup.Ct.D05, 36 lk^^d.'829; SteWart y. Raiirbad Go., 
lG8lt. ê. 44S, 18 Sup. et. 105, 42 L iEd. 53t; Eailroâd Co. ,Y. Dojlë, 
60 Miss. 983; Whitford v. Eailroad Co., 23 N. Y. 465; Mcï>onald v. 
MâÛôry, 'ît isr. Y. 547. Tlie wliole Çtùestion is exliaustïTely dî^cussèd 
in HuntiBgtoii v: Attrill. It îiâM beeri foiind impossibïé to distin- 
guisli the priiîciples therein inyolved from those in the ck'se at bar. 
Sééjâlso,' Fitzgerald v. Wèidenb^tîK (0; G^' 76 Fed. 695. ' Even if the 
décision 'in Mitchell y. Hotchlciés, sùpta, i's' iriconsistènt^itli' the dé- 
cision îiiÇuntington V. Attrill, tië àuthotity of the latter case must 
preyâil. 'Thère the court holds thàt the question whiethër such a 
statbte is i)enal or remédiai îâ bne iiot of local, but of interbational, 
law, and adds as follo#s: " ' ' 

"In thfs country^ the question of international Ia:w must be determined by the 
cojirt, State oï'înatiohal, in whichtijé snlt is.brô'ught. If the feùît Is bi-ought 
irtacltcUit eourt>of the tfnited Stfttes,ift Is onè bf thCrse questions Of gênerai 
Jurisprudence whlahthat court ratistr décide for Jtself, unoontroUèd by local 
décisions. Burgess v. Sellgn^an, 107,,U.,S. 20,, 33, g Sup. Ot. 10, 27 L. Ed. 359; 
Raijway Co. v. Cox, 145 TJ. S. 593, 60^, .J^ Sûp. qt. 905, 36 L. Ed. Ô29." 

The fourth point raises the qéèstion whether the liability under the 
statate follofws the assignihent idf the choses in action. The original 
choses in action are assignable,: and the assignée mày sue thereon in 
his owrinamej under the provisiion» of the, statutes bôth of Montana 
ahdi GonnectiGUt. Sections 1351 ahd 1981 of the Civil Gode of Mon- 
tana providè as follows :> > ; j I : 

"A thing in action arislng but of'the Violâtlôii bt a right Of prot)ërty or out 
ofianoWigftîidn aiay Be transfebreà by theo-wner.** ' .' i,::' . . 
, (/'Thef pight arisiag out of an obligfttlon îs fte ipropçr,ty of the person to whom 
i-J,ls,due and, may be transferr^ij a^ such." ,,,,-:.;.) ; ,i,, -, ; , , ■ ■. . 

Séctioù 587, Gode Civ.PïbcviproTîdes as folio ws! ^ ; ; 

' ' %n':à'ction, di' c'aWsè bf aCtfoti^ iî*fr;#'. « ^liall>'ùbt abàte by dékth, or other 
diSabllity ôf a^ pflrty, or by the' ttraàsffer ■ bf 'an intei-est therelii, -but shall in iall 
castfôi whéfe a cause of 'àctloh or defejBSéiajoàé ini favon of sucK pairty iprior to: 
hJ^:* ,*■ ■?, tv^nsjier of iiit«rest tj^er^ln survi^î^e and;J)e m^in^ained by his 
représentative or successors in iritereît; and In case not begun may^e begun 
by bjis 'sUccessor'." '■'''. ' , ' ' '!''■''■!■■-"'' 'y'^' '.'.'' ^ ' ' 

. Tbei:Gonnecticut.statute (G^en, .St..p. ,234)» a^jto suits ^byi assignées, 

iS:!aS|fe)110WSi:;" ' ,,i •, .■•\.:,.,l >; •■ :;<■ -V^t,;-. .m!' :•! 

l'Sec 381; The assignée and équitable i and IJoBa? flfle' owner of ftny chose In 
aqti^Pi mot negptiahlei,, iHiay sue.tlieTçpii in h|s oi^n ^ame;: but he shall, In his 
complaint, allège that he -is ,thè açtual, ,bofla fiçlê ow^er thereof, aadset forth 

■^iieîi' àrid how he acquired tffle.tlièi'eto.^' ,_ ;'. ,, „,' „ ,, '; , ' 

fi It ib unneeessaryrto decdde whétherfthe nafced rightto enforce this 
statufcory liability WouWi bè such a?^ ckosè^iii lactioÈ' as to be the sub- 
jeetiof assignment, or :rt'hetMeif there is ahyëontîct on this point 
bjBstweMi the lawin the fedei-ali aad statercoaDtei <The assignée herein 
hàs broughtthis action, 'not-byivirtiieof théi assi^ment of a right 
toîenfopee a penalty, buti as the assigiiee of the notés iind judgment 
saed ôBj and of tbe debts; ëvideneed tleueby; and, when the debt 
itself is assignedy the agsigneeitberebyacefuires the right to secure 
theibeneflt of suCh ^tatutory réraedj*. - prackett v. Griswold, 103 N. 
m 425, 9 N. E. 438; ;Stokës v^.Sti<!kitlëy,r96 N-^Y. 823; Bolea V. 
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Crosby, 49 N. Y. 183; Bonnell v. Wheeler, 1 Hun, 332, 338. Ab 
siich assignée, he acquires the right to every remedy available to 
liis assigner. Hill v. Frazier, 22 Pa. St. 824. In Fitzgerald v. Wei- 
denbeck, supra, tlie court, construing the statute in question, said: 
"We see notliiug in the nature of the claim itsalf which preventca the holder 
from assigiiing it. It was not, as the défendant hisists, a mère penalty. It 
■was a deht from the company to Frasier,, which he might transfer likeany 
other debt, and the assignée was entitled to ait the .remédies for its recovery 
■which the original, créditer would hâve had." 

The validity of the assignaient is governed by the l^w of the state 
where the liability arose, and which is the domicile of the assigner 
and assignée; and, so far as the right and interest of the assignée 
to the thing assigned is concemed, the fédéral courts and the courts 
of this State will recognize and follow the law of such foreign state. 
The demurrer is sustained. 



STEENENBERG et al. v. MAILHOS et ux. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1900.) 

No. 869. 

1. APPEAI/^RlîCOIfp. 

Instructions prinfed in a transcript on appeal as having been given, or 
asked and refused, on the trial, but which are not contained in any bill of 
exceptions, or in any manner authenticated by the trial judge, do npt eon- 
stifute a part of the record in the case. 

2. Same— Bill, of Exceptions. 

To ehable an appellate court to review exceptions to the glving or re- 
fusai of instructions, the bill of exceptions should contain a sufHcient state- 
ment of the évidence to show whether or not such instructions were ap- 
plicable to the case before the jury. 

3. Same— Questions Pbesentbd by Rbcohd — Pkesumptions. 

Where the record on appeal fails to show that it contains ail the évi- 
dence, the presumption is that there was évidence which justifled the 
court in retusing to direct a verdict. 

4. Wrongful Death — Action by Parents — Damages— Loss of Services. 

Under the Texas statute (Kev. St. 1895, art. 3017) giving a right of action 
for actual damages on account of injuries causing the death of any person, 
when caused by the négligence or wrongful act of another, the parents of a 
minor may recover in such an action for the loss of services of the deceased 
during minority, although he was iustantaneously liilled. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

The following statoment Is agreed to: On the IGth day of September, 1898, 
plaintiffs in error were the pwners of . a steam sawmill and plant located in 
Hardin county, Tex.; and in connection there with they owned a tram road 
running from tlie mill into the forest, with which they supplied their mill wlth 
sawlogs. TUi iram car was suppUed with rolling stock, such as a steam engine 
or locomotive and log Cars. The log cars were about 30 feet in length, and 
were so constructed that they could be fastened together by means of a coupler 
on each end. On the last-named date the deceased, Robert Mailhos, was em- 
ployed by plaintiffs in error in the dual capacity of flreman and brakeman; 
and, while engaged as a brakeman, in an effort to couple together two cars 
loaded with logs he was so crushed that he instantly died. On the 20th day 
of March, 1899, Dominique Mailhos, f ather of the deceased, for himself and 
for thé use and benefit of his wife, Christie Mailhos began this suit agalnst 
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plalntlffs in errpr for the sum of $12,000 açtual damag«s, and $5,000 exemplary 
damages. Plalntlffs' first amended original pétition, upon which they went to 
trlali coûtalned iwo eounts aà a basis for the recovery of actual dàinages, as 
foHows: "(1) J?laintlff says tbat it wajs îflegligence on the part of défendant, 
their agents and servants, In loadlng afld placing said logs on sald cars In 
the manner and position in whlch they were placed thereon, for he says that 
on sald cars the logs, whlch were twenty-elght feet, were so loadëd and in such 
a position that the ends of the same projected over the ends of said cars to 
suoh an extent that it rendered dangerous an attempt to çouiile' together said 
cars, as was necessary in the prosecntîon of sald business, as before men- 
tioned, and whereby the llves of the défendants' employés ahd servants whose 
duty it was to go between sald cars fctrthe pui-pose of coupling together the 
same Were greatly eiidaiigered." The othèr count for actual damage is as 
follows:i "Plâlntiff furthèr allèges that défendants' said roadbed and track 
at-jthe time when and plaleé where sald Robert Mailhos was killed was de- 
feçtlve an4 in bad repair, and in a dangerous and unsaf e condition, in that 
at s^ld place sald track was yery uplevel, one side being much lower than the 
othet, anë that there waS ridt sufflcléût support, by means of cross-ties or other- 
wise, under the rails of said track, to keep the same in a ste'ady and safe 
position and condition, but, on the contrary, the rails of sald track at said 
point, on account of the unlevel position and condition of said track, and on 
account of the insufflcient support under said rails, and conséquent dépression 
in the roadbed, were very tmsteady; unlevel, loose, and unsaf e for the opéra- 
tion of sald engine and cars over the same; that on the occasion af oresaid, 
whlle plaintiffis said son,' in the discharge of his duty as brakemàn, and in 
obédience to the orders of sald englneer, was attempting to couple one of said 
cars to another, then being run back foi: that purpose by said englneer, and 
Just as said car being run back passed over the rails at said point, a,nd just as 
th^ drawheads of said cars were about toi meet and join together in the usual 
anâ proper'toànner, whereby the said Kobert' Mailhos could hâve made the 
coupling wlth safety {he havlng goné betWeen said cars for tlie purpose of 
making said coupling), one of the rails on the lower side of said track, by 
reason of the unlgvei position of said roadbed, and the want of the proper 
and necessary silpport under said rails, and dépression In said roadbed consé- 
quent thérefrom, Immediately sànk down below its usual and proper place 
and positton, wliereby aiid on account of whlch the drawheads of said cars 
fajled to meet and Join together, but, liistead, said drawheads passed one un- 
der the other, thereby permlttliig said cars and logs to run and jam together 
while plalntlffs' sald son was between the same, whereby sald plaintifïs' son. 
wjthout fault ou négligence on his part, was canght between sald cars and logs. 
and thereby crushed and mangled and ibstantly killed; that thé défendants 
well knpw pf the defectîve, unlevel, unsaf e, and dangerous condition of said 
roadbed and track as before set out, or by the use of ordinary care could 
ïiave known of the same; that it was no part of the duty of plalntlffs said son 
to inspect, repair, or in any manner look after the condition of said road, and 
that his said son at said tlme was a young, inexperienced boy, of immature 
judgment, and never knew of the dangers attendant upon his duties in coup- 
ling together said cars, and never knew of the dangerous condition of said 
track and roadbed at said tlmé and place when and where he was killed, and 
had never been warned by défendants of the same; that, whlle he had been 
in tlie employ of the défendants for several j'ears préviens to his death, he 
had only acted in the capacîty of firemari and bralieman, or either, for about 
ten days prenions to his death." The count alleglhg grOss négligence as a pred- 
icate for exemplary damages, after the testitnony was ail in, was abandoned 
by plalntlffs, and formed no part of the issues sùbmltted to the jury. That 
count was as follows: "Plaintlff allégea that défendants were p:ossly négli- 
gent In havlng and keeplng in their ernploy sald englneer, Bi^d Herrington, 
who, plalntlff allèges, was an incompétent; unslcillful, and reckless englneer, 
and that défendants well knew that said englneer was incompétent,, unskillful, 
and reckless, and uhflt for and uiisâfe to Operatè and control sald engine, but, 
notwithstanding their knowlédge bî said fact, said défendants lîept sald en- 
glneer in thelr employ, and permitted hlm to operate, run, and control their 
said: engine, and placed the said Robert Mailhos under hlm, as flreman on said 
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engine and brakeman on said cars, ■Wlthout warnlng c In any manner apprls- 
Ing the said Robert Mailhos of the fact that said englneer was Incompétent, 
unskillful, and reckless, whicb facts were not known to the said Robert Mail- 
lios, who at said time was an inexperienced youth, and of immature judgment." 
Tlie measure of damages, as sliown by plaintlffs' pétition, was the value of the 
deceased's services to plalntiflfs, as follows: "Plaintlff further represents that he 
is about Bixty-eight years of âge, and his wife, the mother of said Robert Mail- 
hos, is about fifty-eight years of âge; that neither of them possesses any means 
of support, and are both unable to perform manual labor, and are unable to 
secure other kind of employment, or to earn a livelihood by any means; that 
he and his wife were, prevlous to the death of their son, entircly dépendent 
upon him for support and maintenance; that their said son had, previous to 
his death, contributed ail his earnings to the support of his said father and 
mother, up to the time of his death, and had promised to do so, and would 
hâve continued to do so, during the remainder of their lives; that he had been 
working for the défendants several years previous to his death, and that he 
had been earning $1.15 per day; that he was an industrious, sober, moral, and 
Intelligent boy, and very careful and attentive in his business, and had every 
reasonable expectation of being promoted to the position of engineer, or other 
lucrative position, whereby he would hâve earned $150 per month, to contribute 
to plaintlff and his mother for their support and maintenance during the re- 
mainder of their lives, and plaintilï and his said vfiîe hâve a reasonable ex- 
pectation of living twenty years longer." ïhe détendants' answer contained 
(1) a gênerai demurrer, (2) a gênerai déniai, and (3) a spécial answer, which, in 
substance, alleged that the cars which deceased was in the act of coupling were 
loaded as other cars were usually loaded on défendants' tram road, with which 
cars, and the method of loading, the deceased was well acquainted, and that 
he assumed the risks ordinarily incident to the employment, and was well 
aware of the dangers that were attendant upon and incident to the same; 
that he was guilty of négligence in standing in an erect attitude while at- 
tempting to make the coupling; that it was necessary for him to stoop below 
the logs in order to make the coupling, and his failure to do so was the direct 
and proximate cause of his incuries. ïhe plaintiffs' right to recover was made 
to dépend upon the loss of services of the minor, as actual damages, as will 
appear more fuUy from the toliowing part of the court's charge to the jury, 
as foUows: "You hâve the right to cousider the âge, health, habits, and what 
he was earning. the probability of increased earnings, and what would fairly 
compensate them in their expectancy. ïhey do not recover for loss of the 
Company, or grief for loss, of son. Do not understand that to be the case, but 
it is based on the grounds that lie was their servant, and that they were entitled 
to the servant's wages, and the loss to tliem is to be considered in such way 
as will compensate the parents for the loss of same." The jury on June 8, 
1899, rendered a verdict for $1,500 m tavor of the piaintift's. upon which judg- 
ment was entered. A motion for a new trial was overiuled, and defendauts 
were granted GO days in which to file a bill of exceptions, which hiU was Uled 
July 31, 1899, and thereafter this wvit was sucd out. 

J. D. Martin and J. N. Votaw, for plaiiiUfE in error. 
J. F. Lanier, for défendant in error. 

Before PAEDEE, McCORMICK, and SnELRY, Circuit Judgcs. 

PAEDEE, Circuit Judge (after stating tlie facts as above). We 
flnd printed in the trauscript four propcsitions labeled, "Charge 
Asked by Défendants," and indorsed, "Kefused. D. E. Bryant, 
Judge." They are abstract propositions ot luw, unaccompanied by 
any statement of fact showing their pertinency to the case on trial; 
and, "while we may présume tliat they were requests made and ruled 
on before the jury retired, there is nothing to show that tbcre was 
any exception taken at the time to the ruiings thus made. We a1so 
find printed in the transcript a document entitled, "Charge of the 



Judg^rto Juiy/i* ¥eriâed]î>j;tl!ie afiSdavit <)f rooe J[..^,,QTB[ara as ^'a 
tpue and correct copy of the charge. delivered by tbe Ho». David E. 
Biyalit to the jury on the frisflof the caste 'of Domiftique Mailhos v. 
QUte Sternenberg & Co-i tfië^ ;ia the United States circBit court on 
thîe îth and 8th days of,J,iine,Vl8S9"; but the same is not.set forth 
in aMyJbil'Lof exceptions^ audit do$s not hâve the indorsement or 
aûy othër' approyal ôf thë'jtïdjge, rior is thete âny objection or excep- 
tion conéçtëd,,with thé sat^^^^ Hôiie olthe mattetS refèrrèd to above, 
althongû contained in tlie trànscript, fprm any part of the proper 
record in the case. Blake yj U. 8., 33 U. S. App. 376, 18 C. O. A. 117, 
71 Ped. 286; Glune v. TJ. Si, 159 XJl S. 59©,^ 16 Sup. Ct. 125, 40 L. Ed. 
269. Thejhë is ône docunitept, denoniinatéd "Bill of EiçCeptions," in 
the record, flled many dâys after the trial, ànd commencing : 

"Be Jt rçméifliiered, thàt the défendants in the above styled-anfl numbered 
case e'ôniié'now, and exeept td the Jndisriliént àt tlie court rendered in said case 
uiipn thé verdict W thejury, â'nd the judgment of the court overniling défend- 
ants' inotloh' for new triai, for fche followiïigreasons.'' 

Then appear some 16 allegëd reasons. with more or less argument, 
and the Mil concludes as follows: ; 

."Xiils bijj,|,is| alloTved aijâ apprôved, Wlth thé fpllowlng explànatlons and 
quaïiflçatjon^: ,..JÎs to the grpuàjds of plaihtifif's cause of action as construed by 
me, it embr^ces the grounds sèt îprth by défendants, and In addition thereto 
a charge ofr gênerai bad repàlr,,a:hlj tnsafé çoiidltlon of défendants' roadbed. 
As to the ej^c.èptlons to failute of tfie covirt to élve certain spécial Instruc- 
tions asked,, I thiftk the géhéi-al chargé, and thé charge number six asked 
by défendants ^^nà glven by thé cqUrt, takeu together, preseùted to the jury the 
law as appUed to the facts, withoiit neédlêss réitération. 
"Flled July 31,, 1899. D. E. Bryant, Judge." 

Thiis allegéd bîll is a combination motion for a new trial and an 
assignaient of errors, and it is defective aiad insufflcient to authorffiie 
this court to. revieiy any of the allegederrprs suggested. The bill 
does not show any ruling af the court during the trial of the case, 
ex:cept, perhaps, as to the charges actuallygiven and refused; and it 
is not shovpn that any ruling ofthë court %asexcepted to before the 
jury retired, or, as for that. matter, excepted to at any time prior 
to the verdict. îtfone of the charges given, nor any of the spécial 
charges requested and said to hâve been refused, are accompanied 
with such a statement of the évidence as would show whether the 
charges given or refused wère applicable to the case before the jury. 
See Eailway Go. t. Twombley, 100 U. S. 78, 25 L. Ed. 550; Worthing- 
ton v. Mason, 101 U. S. 149, 25 L. Ed. 848; U. S. v. Carey, 110 U. S. 
51, 3 Sup. Ct. 424, 28 L. Ed. 67; Insurance Co. v. Raddin, 120 U. S. 
183, 7 Sup. Ct. 500, 30 L. Ed. 644; Express Co. v. Malin, 132 IT. S. 
531, 10 Sup. Ct. 166, 33 L. Ed. 450; Newtpan v. Iron Co., 25 C. C. A. 
382, 80 Fed. 228; Cotton Oil Co. v. Ashburn, 26 C. C. A. 436, 81, 
Fed.331. 

In short, we find only one a^signnjent pf error calling for any at- 
tention, and that is not well taken. . It is the seventh, and to the 
eiïeçtfthat the court erred in failing to give a peremptory instruction 
toflnd for the défendant. This assigiiment, as basedon the uncon- 
tradicted évidence in the qase,!|Çan,not be considered, for the entire, 
évidence in the case is not certifled, .and in the absence of., the eyi-, 
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dence we are bound to présume that thepe was sufficient évidence 
before the jury to support the verdict. 

The learned counsel for the plaintiffs in error, however, contend 
that as the death of the minor, Robert Mailhos, was instantaneous, 
the parents of said Robert Mailhos cannot recover, under the plead- 
ings in this case, for tlie loss of bis services during minority, either 
at corn mon law or under the statutes of Texas, and cite Railway Co. 
v. Beau, 91 Tex. 310, 42 S. W. 1054, 41 L. R. A. 807. In that suit the 
parents were suing to recover damages for the unlawful killing, re- 
sulting in the instantaneous death, of a minor son; and two ques- 
tions were certified by the court of civil appeals, Third suprême judi- 
cial district of the state of Texas, to the suprême court of the state. 
One was as to the right of the parents to recover under the common 
law, and the other was as to whether the contributory négligence of 
the deceased could be attributed to the parents, when they had not 
consented to the employment of their minor son. The court held 
that the action could not be maintained at common law, and that 
"since the father's right to recover dépends upon the statute, which 
imputes to him the deceased son's contributory négligence, the sec- 
ond question certiâed must be answered in the affirmative." The 
Texas statute (Rev. St. 1895) is as f oUows : 

"Art. 3017. An action for actual damages on account o£ injuries causing the 
death of any person may be brought in the folio wing cases: (1) When the 
death of any person is caused by the négligence or carèlessness oif the proprie- 
tor, owner, charterer, hlrer of any railroad, steamboat, stage coach or other 
vehicles for the conveyanee of goods or passengers, or by the unfltness, négli- 
gence or carèlessness of their receiver or receivers or other person or persons 
in charge or control of any railroad, their servants or agents; and the llability 
of receivers shall extend to cases in which the death may be caused by reason 
of the bad or unsafe condition of the railroad or maehinery or other reason or 
cause by which an action may be brought for damages on account of Injuries, 
the same as Jf said railroad were being operated by the railroad Company. 
(2) When the death of any person is caused by the wrongful act, négligence, 
un^killfulness or default of another." 

This action seems to be fully authorized by the above statute, and 
we know of no décision, controlling or otherwise, to the contrary. 
Diligence of counsel bas failèd to Jïnd any such décision,, and we 
know, as a matter of fact, that such actions hâve been maintained 
frequently, and without this particular objection, in both the United 
States and state courts in Tex^s. Railway Co. v. Compton, 75 Tex. 
667, 13 S. W. 667, is a case where the mother sued the railway com- 
pany for damages for negligently causing the death of her mipor son; 
and the suprême court of Texas, among pther thingSjSaid: 

"tThe appellee, being the sole survlving parent of Alexandpr Compton, was 
entitled to his services during minority, and hence at qommon law could hâve 
recovered their value duriné that pérlod, in the event thé appellant was f ouiid 
Hable for the înjur^. But it does not foUot? that this right abridges in any 
manner her elaim for the compensation given by the statute (Rev. St. art 
2899 et seq.). It happens in this particular case that the plaintlfC, being the 
sole surviving parent of the deceased, is entitled to recover, if at ail, damages 
not only for' the loss of services during her son's nonag'é, but also for the Ibss 
of any prospective' pecunlary beneflts whlch she may hâve recelved from hlm 
after he attained his majority. She has sued for the whole in the statutory 
action, as we think she had the right to do, and hgr right to recover In such 
action cannot be restricted to the period of her son's minority." 
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Thereis no question in the présent case as to the right of the par- 
èiltis to recôver exendplary daniaiges for the death of a minor child, 
and therefore Winnt V. Railway Ob., 74 Tex. 32, 11 S. W. 907, 5 L. B. 
A. l^â, is liot applicable. The judgment of the circuit court is af- 
flmieiS.' 



la re FRONASCONB. In re SAL^uSIN. In re MAYEOVICA. In re 
- POLLACK. 

(Circuit Court, E. D. Pennsylvania. January 18, 1900.) 

Alikns-- Admission to Citizbnship— Pboof Required. 

llrB^ei: Rev. St. § 2167, which permits an alien who has resided within 
tiie pnlted States for 3 years next preceding his arriving at the âge of 

, 21 yèars to be admitted as a citizen wittiout having made tlie déclaration 
of 'îDteiition required by section 2165 to be made by adult immigrants 
' at léast 2 years prior totheir admission, but wbicli requires that such 
ap^icant sball malse such declacation at the time of his admission, "and 
shall further déclare on oath, and prove to the satisfaction of the court, 
thàt for two years next preceding it has been his bona flde intention to 
beconlé a citizen of the United States," substantial évidence of tlie exist- 
ence of such intention for the required time, in addition to the oath of the 
appllçaût, is required; and vague, oral statements of a single wltness 
should not be aecepted as a sufflcient substitute for the doeumentary évi- 
dence required by section 2165. 

Thèse were applications hj aliens to be admitted as citizens of the 
United States. 



DAIiL^iS, Circuit Judge. Section 2167 of the Revised Statutes 
providés that "any alien, being under the âge of twenty-one years, 
who ha* resided within the United States three years next preceding 
his arritingat' that âge, and wlio has continued to réside therein 
to the time he ipay mabe application to be admitted as a citizen 
ihereof, may '* * * be adniittëd a citizen of the United States, 
without hàVing made the déclaration required in the flrst condi- 
tion of section 2165" ; that is to feay, without having declared on 
oath, beforé pne of the courts desigûated in that section, "two years, 
at least, prior to his admission, that it is bona-fide his intention to, 
become a, citizen of the United States," etc.; "but such alien shall 
ûiake the déclaration required thérein, at the time of his admission; 
arid shall further déclare, on oath, and prove to the satisfaction of 
the court, Ûîàt, - for tWÔ years next preceding, it has been liis bona- 
fide intèitîôâ to become a citizen' pf the United States." For more 
than 20 yoiàrs, précefiïng the passage of the statute.from which sec- 
tion 2167 of the Revised Statute» is derived, the law had imposed 
upon any Mien, as a condition précèdent to the acquisition of citi- 
zenshij), tiié requiretnent that, tWo years, at least, pripr to his ad- 
mi^iôij, Kisjîhtentionïo become a citizen should hâve been declared 
linder oath, before a court of record; and this preliminary proceed- 
ing was evidently regarded by congrèss, and therefore must be viewed 
by the courts, as of substantial ihi'portance. Section 2167 does not 
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dispense with it in the class of cases to which tliat section relates; 
for, even as to them, it provides that tlie same déclaration must 
be made at the time of admission, and it must be made under oath. 
(U. S. V. Walsh [G. C] 22 Fed. 646); and the act of February 1, 1876, 
which sanctions the making of the déclaration reqnired by section 
2165 before the clerlt, as well as before the court itself,plainly exhibits 
the oontinuing législative design that it shall be solemnly made, and 
become matter of record. But section 2167 also requires that every 
such applicant thereunder "shall further déclare on oath, and prove 
to the satisfaction of the court, that for two years next preceding, 
it has been his bona fide intention to become a citizen of the United 
States"; in other words, that he shall establish the existence of 
the requisite intention, as in the case of other aliens, for at least two 
years prior to his admission to citizenship, but may do this by any 
relevant and compétent évidence which shall "prove to the satisfac- 
tion of the court" the truth of his own déposition. Under section 
2165 the essential fact of déclaration is always decisively shown by 
production of the record, or by due certification thereof; and the 
solicitude of congress to preclude the too-ready acceptance of les» 
conclusive testimony under section 2167 is evinced by its provision 
that the oath of the applicant himself, though required, must be sup- 
plemented by proof which the court shall deem satisfactory. Not 
only the manifest spirit, but the express terms, of this section, call 
for the exercise of scrupulous care in this particular ; and expérience 
has convinced me that the vague oral statement of a single wit- 
ness, which is commonly offered under section 2167, in substitution 
for the documentary évidence required by section 2165, cannot safely 
be relied upon where the applicant, though having arrived in this 
eountry more than 3 years before attaining the âge of 21 years, has 
continued to réside hère for several years after he might hâve ap- 
plied to be made a citizen, without having taken any practical step 
to carry out his assertèd intention. It is not necessary to refer with 
particularity to each of the cases mentioned at the head of this 
opinion. The observatioils which hâve been made are applicable to 
ail of them, and therefore the prayer of the pétition is in each in- 
stance denied. 



MATJPIN v. TEXAS & P. RY. CO. 

(Circuit Court of Appeals, Fiftli Circuit. .lanuary 9, 1900.) 

No. 831. 

Master and Servant — Injurt to Servant— Nkgligenck of Fbllow Servants. 
If the négligence of a master contributed to an injury to liis servant, 
it is no défense to an action against liim therefor that f ellow servants 
were also guilty of négligence which contributed thereto. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

S. P. Jones, for plaintiff in error. 

T. J. Freeman and F. H. Prendergast, for défendant in error. 

Before PAEDEE, McCOBMICK, and SHELBY, Circuit Judges. 
99 F.— 4 
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' ;McÇ(MEtëït; circuit Judge. W: lE. Màupin, the plaintilE iû error, 
was'à &[ttion ïiahd ;iii" thé employ 'df 'flië défendant in 'error, the 
Teic^s & '!t;acîac Kailway OompanK: Sis pétition charged tliat on 
or àtfoût ,^|ë,24th dây ôf ÀùgUst, 1897.,' whiie he, together with other 
sëctidîi' Mïçidi, SVas rettiriiing froni'jiis'wiotk,' tlie hand càrôn wliicli 
théy Vei^ Wding, providëd\by thfe .^è'féjid^ for their'ïisé in going 
to anâ 'i*eturnîng froin thëir wdti^ W^ derailed and' Wtn off the 
track, ^nd threW the plaiûtiff to the jgrônbd, çn a lot of rocks, a dis- 
tance of'àbout 10 feét/iMicting 6^^ serions injilries, for which 
he clàïtas'damiage on the grôund thaï the car was déiective, ont 
of repàir, âud in a condition rniât for lise; that tlie wlieèls were 
old, '-«lorn oiit, defectiyè, cracked, and broken, and tlië àxles pld, worn, 
crookëii, détective, and ont of repkir, and the whole car worn, de- 
fectivé,' aid ont of repàir; that the cogs of the running géâr were 
WOtn, 'dêfëçtive, and ont of rèpair; that'tli'è détective coïïclition of the 
car éau^â' it to leavè thé track, and caused, the injuries to the plaintifl ; 
that the défendant kuew of the défectiVë ànd unflt condition of the 
handftàr, Di*'pould haVé khôwn thë sàmè'by the hse of proper care; 
that thb |)lâiiitiff jâid nbt'khow of thë'defectiVe condition, and cotild 
not,,hayéi,'l^'6wn thereof.; th^t thé braké on the haind car Vas old, 
woj*'n, defë^^tite, and oui; of . rëpair, and ih such defectiré and worth- 
léss çOti^itiôrii that thë liâiid car, VHile in motion, couldnot be 
stoppé^' 'b^' thë lise of .tifë'brake; that the défendant kiiëw tliis,' or 
gl;ibul'd.1i4ye Tîijowri it 1>y thé use of jSrbtJér' caré; that while the 
plaihtift'i^nd'bther çëetion inen'Weré riditfe çn this eaf.ît;ran upon 
anothei". hMiid car on th'é sâihe tfaëk^ ' thâti,' by reàsoh of thé détective 
coi).ditio^"iif the hand car whiçh thé .defëridaht was ori,'it could not 
bé l'^tOjip^' l^y àpplyiri^ thé bràke; ariditljat by reason'théi*eôf'it ran 
intè thë;îroç;t càr,ranà. Wà^ knocked 6îf thé -track; and 'thêj'plaintiff 
was tjïïbwi^tb thë ground' àùd injûrfedi' 'Thé dëféi^diait àhSwered 
by a geaèr^'iîeûiui'i'èr, a g^iiéra^l déniai, ànifl' thëëe spé*(!;iàl Jilëas : ' ' ■ 
''($) bê^enà'anl says the car on ' whiétî niàinatt was riàiné' wiiêh Injured 
wks ip'good'obndittbii,' 'ànd, it'th'éré'\vàs'!&t à'éfèct; it-'wiis' sUCh i'déféct that 
did Tïofccôhttiihutenôifiicftuse the liijuryif -(4))'Thfe plalntMï knewi ior by ordl- 
nary care cduWi haveiknpwn^ioJ.Baid 'Clefec4f[|uid apsunie<l[thft risk.of belng 
injured as he was Injured. (5) Défendant says, If there was aj^y jjegligence 
of any person that caused the Injury to plalntifC, It was the néèhgëntè of ôtié 
of plainWff's fellow servants, for whleh défendant is not Uable." 

There was a conflict in the testimony as to the condition of the 
hand cay^y^hich Jeft the tra.ç!k. , There was substantially no dispute 
as to any otker mâterial issue of fjact, 

The court çh£i.rged the jury, on îts own motipn, giving: in connec- 
tion witl^/^tÛèçlnstructioiiS, not ë^cëï>îéâ|,tO; thé fbilbwing; ' ' 

"If the parties in charge of that handcarhad. instructions, not to rujj doser 
to the front car than 90 (eeti or any other iBumber whatever — You .may 
remember fçoni the évidence, and, there was évidence upon that subject. My 
recollection '-Is that I^onls-téstlfiéd that hs ; had . repeàtedly , cautloned them 
not to run doser than. 90 feet, one hand car foUowing the-;0ther. Now:, if 
the parties in charge of the rear hand car tlisregarded that instruction, and 
ran at a doser distance, and ran Into the front car, Wittoout nsing care' to 
prevent a collision, then thati Is ùegllgeà«e «Son thei part of; that hind crew, 
there, of whleh Mr. Maupla was a member, ^a,,a recoveiy cçuld not be had." 
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The part of tlie charge just quoted is made the basais of the second 
asBignment of error, in Which it is said that the giving of this charge 
was error, because the proof showed that ther-e was no rule or régu- 
lation requiring the two cars to be kept any distance apart, and be- 
cause Maupin had never been notifled of any such rule or régula- 
tion, if it existed, and had never been notifled not to allow the cars 
to run close tiogether. It is our opinion that this assignment of error 
is vvell taken. 

The plaintiff in error duly excepted to the giving of that part of 
the charge which we hâve quoted, and submitted a recpest to charge, 
which request pointed out to the court clearly the defect in the charge 
given. The refusai of this request to charge is made the ground 
of the third assignment of error. It is not clear that this third as- 
signment is well taken, because the requested charge involves sev- 
eral propositions, the soundness of some of which, and their ap- 
plicability to the case on trial, may be questioned. Among other 
things, the request asked the court to instruct the jury that: 

"If the brake was defeetlve, and défendant was négligent in requiring 
plaintiff to use the car, as herein deflned, then the plaintiff can recover, not- 
withstanding the négligence of his fellow ser\'ants may hâve contributed to 
prodiice the wreck, provided such defeetlve bralce was the proximate cause 
of the wreck." 

From the exception taken to the portion of the gênerai charge 
specifled, and from the terms above quoted of the requested charge, 
the attention of the court was fully drawn to the rule of law on 
whieh the plaintiff relied, and of which he desired the benefit in a 
proper instruction to the jury. That rnle of law is stated in the text 
books thus: 

"The prineiple is universal that where the négligence of the principal and 
that of a fellow servant, together, produee Injury, the principal is liable 
therefor." Bailey, Mast. Liab. p. 439. 

In Railwav Co. v. Cummings, 106 U. S. 700, 1 Sup. Gt. 493, 27 L. 
Ed. 266, it is said: 

"If the négligence of the company contributed to (that is to say, had a share 
in producing) the injury, the company was liable, even though the négligence 
of a fellow serv'ant of Cummings was contributory also. If the négligence of 
the company contributed to, It must necessarily hâve been an immédiate cause 
of, the accident, and it is no défense that another was likewise guilty of 
wrong." 

This doctrine is fully recognized in the state courts in Texas. 
Railroad Co. v. Zapp (Tex. Civ. App.) 49 S. W. 673; Railway Oo. 
V. Hannig, Id. 116; Kailroad Co. v. Bonatz (Tex. Civ. App.) 48 S. W. 
767. 

It is unnecessary to further discnss the errors assigned, as the 
rulings complained of may not occur on a second trial. On the 
ground aJready presented, the judgment of the circuit court is re- 
versed, and the cause remanded to that court, with directions to 
award the plaintiff a new trial. 
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BAST TENNESSEE, V, & G. RY. CO. et al. v. INTERSTATE COMMERCE 

COMMISSION, 

(Circuit Court of Appeals, Slxth ClrCuIL November 13, 1800.) 

No. 595. 

1. Cartîiers— Interstate Commerck Law — Competitton tn Rates. 

Where it is shown that local freight rates by rail from points on the 
- I Ohlo river to Nasliville are such thàt praotically no local treight is sbipped 
between such points by water, it eannot be claimed that railroad rates be- 
tweep the same points on through freight from the Eastem Seaboard, 
33% per cent, below the local rates, are forced by the pptential water com- 
pétition. 

8. SAiiE—]()isCRiMiNA'tiîrG Rates. 

' The mère faet that a 'ibvvcr compétitive rate exlsts at a more distant 
point Jhan at an iutertuediate: point on the same Une of shipment, while 
a fact to^be consldered, does pot itself constitute such a dissimilarlty of 
conditions as will relieve the carrier from the restraints of the third and 
fourth sections ot tbe Interstate cônimérce law, and justlfy a higher charge 
to the intermedlate point, but the character of the compétition relied on 
as a justification for the discrimination agalnst the nearer point should 
: nlso be considered; and; to constitute such justification, It must appear 
; tU.1t the discrimination is not arbitrary, but is due to the normal ad- 
vantages possessed by the more distant point, In the vray of more or 
chgaper facilities for transportation. 

3. Samb. , , 

The Interstate commerce law was enaeted to encourage normal compé- 
tition, but It Is not In accord with the spirit or letter of that law to recog- 
ûlze, as a condition jpstitying discrimination against one locality, com- 
pétition at a more distant locality, when compétition at the nearer point 
Is stifled or reduced, not by normal restrictions, but by agreement between 
those who otherwise would be corapeting carriers. The différence In 
conditions thus produced is effected by a restraint upon trade and com- 
merce, whieh Is not only violative qf the common law, but of the fédéral 
anti-trust act 

L Samb. 

Freight rates to Chattanooga from points on the seaboard, flxed by agree- 
ment between the différent railroads enteriug the city, which are from 25 to 
CO per cent, higher on, the dilïerent classes of freight than those charged 
on the same classes over the same route to Nashville, which is 151 miles 
beyond Chattanooga, are both an unlawful discrimination under section 3 
of tlje Interstate commerce law, and a violation of section 4, — it being shown 
that Chattanooga Is a city of manufacturing and commercial importance, 
having more Unes of railroad In actual compétition than Nashville, and 
that there are no other circumstances of suljstantial advantage In favor 
of the latter; and an order of the commission forbidding the charglng of 
a higher rate to Chattanooga than to Nashville will be sustained. 

6, Samb. ; 

The length of time a discrimlnating rate bas been maintained eannot 
Justlfy It. It was because tinie had not corrected abuses of discrimination 
that the Interstate commence act waS passed. 

6. Same— Rbasons Claimbd to Jdstipy Discrimination— Power of Inter- 

■BTATE ComMBRCE COJiMISSl'ON AND COpHTS TO REVIBW. 

WhIle it may be truethàt trafic managers are better able, by reason 
of thelr knowledge and expérience, than the courts to fis rates and décide 
what discriminations are justified by the circumstances, yet this eannot 
be conceded, so far as It relates to the Interstate commerce commission, 
which, by reason of the expérience of its members In thls liind of contro- 
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versy, aijd tljejr great opportunlty for full information, is, in a sensé, an 
expert tribunal. The courts, nioreover, are continually called upon to 
review the work of experts in ail branches of business and science, and the 
intention of congress that thej' sliould revise tlie worlj of railway-trafflc 
experts, whether railway managers or commerce commissioners, is too 
clear to admit of dispute. 

Appeal froin the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Tliis is an appeal from a decree of the circuit court for the Eastern district 
of Tennessee (Judge Severens presiding) afflrming and enforcing an order of 
the Interstate commerce commission. The cause had its begiuning in a com- 
plaint of the Board of Trade of Chattanooga, filed with the commission, against 
a large number of railway and steamship eompanies engaged in the continuous 
transportation of merchandise from New Yorli, Boston, Philadelphia, and Bal- 
timore to Chattanooga, and to Xashville and Memphis through Chattanooga. 
The complaint charged that the défendant eompanies were injuring the busi- 
ness interests of Chattanooga, which the complainant board of trade was in- 
corpora ted to represent and protect: (1) By charging freight rates from the 
Eastern Seaboard points to Chattanooga which were unjust and unreasona- 
bly high of themselves, and were thus in violation of the first section of the 
Interstate commerce act; (2) by charging , rates to Chattanooga which were 
higher than those to Nashville and Memphis, and discriminated unduly and 
unjustly in favor of Nashville and Memphis and against Chattanooga, in vio- 
lation of the third section of the interstate commerce act; and (3) by charging 
greater compensation for the transportation of like kinds of property, under 
substantially similar circumstances and conditions, for the shorter distance from 
the Eastern Seaboard points to Chattanooga than for the longer distance to 
Nashville and Memphis, over the same lines, m the same direction, — the shorter 
being included within the longer distance, —in violation of the fourth section 
of the interstate commerce act. The eompanies uamed in the complaint an- 
swered, denying that the Chattanooga rates were unreasonable in themselves, 
denying that tliey eonstituted an undue and unjust discrimination against Chat- 
tanooga, and denying that the transportation to Nashville and Memphis was 
under circumstances and conditions similar to those of the Chattanooga trafflc, 
such as to bring the admittedly greater charge to Chattanooga within the 
fourth section of the interstate commerce act. The commission heard évi- 
dence upon the issues thus raised. 

The contention of the défendant eompanies, foreshadowed in their answers, 
and more fully developed in the évidence and argument, was that compétition 
at Nashville and Memphis with other steamship and railway lines was so great 
that the conditions of transportation to tbe more distant cities were entirely 
différent from those governing the Chattanooga business. Upon this issue, the 
commission found that the ali-water compétition by steamer from New York 
and the other points to New Orléans, and thence by steamboat on the Mississippi 
river to Memphis, was actual and continuous, and so lowered the possible 
rates at which the défendant lines could secure any business to tliat city as to 
cause the alleged dissimilarity of conditions. The commission therefore held 
that the complaint as to Memphis rates had not been sustained. As to Nash- 
ville, the commission found: First, that the alleged water compétition from 
Ohio river points by the Oumberland river to Nasiiville had no practical effect 
upon the through rates from New York and the other Eastern cities to Nash- 
ville; and, second, that the défendant eompanies transporting merchaudise 
through Chattanooga to Nashville did encounter at Nashville a compétition on 
through Eastern business by the east and west trunk lines north of the Ohio 
river to Cincinnati, and thence bj' the Louisville & Nashville Railroad to Nash- 
ville, and that this compétition was not subjeet to the control of the défendant 
lines. But the commission held that, as the east and west trunk lines and 
the Louisville & Nashville Railroad Company were ail subjeet to the inter- 
state commerce law, compétition maintained by them did not constitute such 
a dissimilarity of conditions as to take the case ont of the fourth section of 
the act, and that the only remedy of the défendant eompanies was to apply 
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tO'the'èommJssioïi for reliieif.'undér the proVlso of thé (Ourtft 'Section, by which 
the '^dittinlssion, npdfa''pir6î)ér"appHck'ficin, is empowéteà to'kuthorize carriers, 
iti 'spécial câseS, to, chai?g^'léss ràfés for tlie longer thaii for the shorter dis- 
tâilfce." Aecordmèly the éô'iiimission fotttid thât the deferidani carriers had vlo- 
làtedthe ftfurth sectidh ttî the act, and ihàde an order requirlhg the défendant 
carriers "to cease and desist from charging or recéiving any greater compen- 
sati|}îiiiin the aggregate for the transpoptatlon of .lil^q;kind of prppprty from 
New York, Boston, Philadelphia, Baltimore, or other Atlantic Seaboard ci ties, 
for the shorter distance to Chattanooga, than for thé longer distance, over 
thé- salmëlliie, In the 'same direction, to Nashville." The order was entered 
Ôecêtobèr^SO, 1802; but Its opération wàs«uspended untll February 1, 1893, 
to enable the- défendants to kpply to the commission for spécial authority, un- 
der the proTîso of thefourth section, to Charge the less rate for the longer dis- 
tance to Nashville. The commission dld not definitely décide that the rates 
to Chattanooga were tinreasohable in and of themselves, and they did not dé- 
cide whèther' the compétitlbniàt NashTllle was of snch a Charactèr that, if 
application had been made to them, they would hâve made It a spécial case, 
and anthorlzêd the less Charge for the longer distance, though there are sen- 
teinceSl&i the opinion bf OOMtaisslonet Knapp from which it is to be inferred 
that thiec^rniimissiôn were inclined to tblnk that the rates to: Chattanooga were 
unreâsotobly hi!gh, in vièlatlonof the flrst section, and that the compétition 
at NashviUfe would not justify inaklng' the case an exception to the gênerai 
operatlbn of thé 'fourth section. The ctoriers failed^ to apply to the commis- 
sion for rMlef as suggested- m the order, 6r to comply withthe order. There- 
upon; Wtl Màrch 24, 1893, the Interstate commerce commission fited thé pétition 
in 'èqtaity. agâinst the defaulliiig carrierS' npon which the decree appealed from 
isféundë<î.''-:ïhe pétition set ont, by averments and exhibits, the proceedings 
befor€ilt,'lts findlngsof f act; its conclusions of law, Its order thereon, and' thé 
refusai of' the défendante • to obey, and concluded with a prayer for process, 
hearing, and enforcetoent bf the order bylBjunction. 

Beèau«e of thé disqualification Of Judge Clark, who had been of counsel, and 
also becauSe ' Of the- pendency of cases in- the suprême court, the décision of 
which It Was thôught by éounsel for both' parties would be controlling, the 
cause dld ntit come on for hearîng iintil December, 1897. Judge Severens de- 
cided the casé la February, 1898. Hé'held that the commission erred in its 
View that the défendant carriers were 'fiot entltled to rely: upon compétition 
of other carriers subject to the Interstate commerce law as a condition ren- 
dering the fourth section of the act (the long and short haul clause, so ealled) 
inoperative Wlthbut making spécial application to the commission for relief 
from its provisions, and thus did not condur in the sôïe ground upon which the 
commission exprëssly based its order. Proceeding to revlew the whole body 
of the évidence, however, !he fonnd that th« compétition at NaShville did not 
render the conditions and leircumstances ùnder^ which défendant carriers con- 
ducted trâinsportation thithèr 'So ùnlikè those existing at Chattanooga as to 
take the case outof the long and short haul clause, and that, even if the con- 
tention of cbuhsel for the carriers that any Féal disslmilarity, however slight, 
in conditions Of transportàtion, took the case Otit of the fourth section, could 
be sustained, thé discrimination against Chattanooga in the existing rates was 
so great as to be undtie and unjust, wlthin- the thlrd section of the act. He 
thereforé cOnelUded that the order of the teommission was a proper oie on 
other grounds 'than that upon which it waS>based, and entered a decree en- 
joining the carriers in accordancè with its terms. He intimated In his opinion 
that there was sùfflcient évidence to ^ustain a flnding that the Chattanooga 
rates were unreasOnably high in and of themselves, but he deemed it sufS- 
cient rbereiy tb' éïif orce the order of the Commission as drawn. 

Thé évidence shows that merchandise consigned from New York and other 
Bastern Seabbard points (ahd for the pUrpOses of this case it will hereafter be 
suflîeient to ilista,iiee thé typical casé' of New York) to Nashville is shlpped 
by a great many! différent Unes, but they are Of two classes. One class is 
màdé np of éàSt and west trunk Unes (sO ealled) lying north bf the Ohio river 
to Cincinnati, aîijd of thé 'EioulsviUe & Nashville Railroad to Nashville. The 
other is made tfp Of a linei'éither ail rail or by water; to a point fn Southern 
territory, 1. e. in Virginia or further south, near or on the seaboard, and thence 
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by the Southern lines to Chattanooga, and tbence by the NashviUe, Chattanooga 
& St. Louis Railroad to Nasliville. The business of the east and west trunk 
Unes north of the Ohio river, isso j^reat that the rates of freight in force on 
them are geuerally much lower (perhaps 33% per cent.) than those in force 
on the Southern lines, which embrace, generally, ail lines in states south of 
the Ohio and east of the Mississippi. The I-ouisville & NashviUe Railvvay Com- 
pany, though a Southern line, has put in force from Cincinnati to NashviUe, 
a distance of 295 miles, thetrunk-line rates, so that freight rates on merchan- 
dise coming to NashviUe, by way of Cincinnati, are substantially less than 
they would be were the usual Southern rates of freight charged from Cincinnati 
to NashviUe. Of the Southern lines from New York to NashviUe, the chief 
ones are the océan lines, either to Norfolk, to Oharlestoh, to Savannah, and 
to Brunswick, and thence by rail through Chattanooga to NashviUe, or the 
ail-rail lines to Hagerstown, Maryland, and Alexaiidria, Maryland, and thence 
, by the Southern liailway through Chattanooga to Nasnville. Eighty per cent, 
of thèse ail-rail lines are in Southern territory, and ail the railroads Connect- 
ing with the Southern steamship lines are also in Southern territory. If South- 
ern rates on NashviUe business were charged on that part of the through lines 
lying in Southern territory, the total freight rate to NashviUe would be much 
higher than that charged via the trank lines to Cincinnati, and via the Louis- 
ville & NashviUe road to the same point. Therefore the Southern lines re- 
duce their charges to sueh a figure that the total rate beeomes the same at 
NashviUe by the Southern lines through Chattanooga, as by the LouisvUle & 
.Xashville road from Cincinnati and New York. As a resuit, more than 50 
per cent, of the through Kastern business to NashviUe is carried over the South- 
ern lines. The Southern lines, however, maintain the Southern rates to Chat- 
tanooga. 

Chattanooga is 330 miles from Cincinnati, with wbich it is connected by the 
Cincinnati Southern Railvvay, under lease to the Cincinnati, New Orléans & 
Texas Pacific Railway Company. The latter Company does not charge east 
and west ti-unk-line rates on through business from New York to Chattanooga, 
but fixes its rates aecording to the Southern tariff, though they are less than 
local rates; and in this way Chattanooga rates, from the East through Cin- 
cinnati, are inaintained on a Southern basis. The rates in the South at Chat- 
tanooga and elsewhere are flxed or agreed upon by the Southern lines through 
an association known at différent times by différent names,— at one time as 
the Southern Railway & Steamship Association, at anothor as the Southern 
States Freight Association, and now the Southeastern Freight xlssociation. 
The association has pursued the pollcy of grouping towns for the same through 
rate from the Eastern Seaboard. Chattanooga is for this purpose grouped with 
many cities to the south. As to this the commission made the foUovving flnd- 
ing: 

"As appears from tarifCs on file with .the commission, the foUowing cities 
and towns, amoiig others, are grouped with Chattanooga, and take the same 
rail and water rates on classified traffic, to wlt: Dalton, Rome, Atlanta, Amer- 
icus, Athens, Columbus, Ft. Gaines, and Griffln, in the state of Geor'gia; Hunts- 
ville, Decatur, ShefQeld, Tuscumbia, Florence, Gadsden, Oxford, Talladega, 
Anniston, Birmingham, Opelika, Montgomery, Selma, and Eufaula, in the state 
o£ Alabama; and Enterprise and Meridian, in the state of Mississippi. Of 
thèse, Dalton, Rome, Atlanta, Americus, Athens, Columbus, Griffln, Anniston, 
Gadsden, Oxford, Opelika, and Eufaula hâve higher ail-rail class rates than 
Chattanooga, their ail-rail rates, on the six numbored classes being as foUows: 
1 2 3 4 5 a 

122 104 91 77 63 51 

"The rates to Chattanooga and the above-named common points, both rail 
and water and ail rail, are established by the Southern Railway & Steamship 
Association, of which the défendant lines herein are members. and ail trafflc 
to thosé points is governed by the classification of that association." 

The grouping is illustrated by the foUowing sketch taken from the brief of 
covmsel for the carriers: 
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Wlth thls explanatlon of the way in wh-ich the difflering rates hâve come to 
be flxed, It is proper to make a definite statement of exactly what the differlng 
rates are, and their effect. For transportatioii and rate fixingi merchandise is 
classlfled. There are six classes. The Sputhern classifications difïer some- 
what from the trunk-line or officiai classification, but the différences are not 
great enough to be material In this discussion. The commission found as fol- 
io ws: 

"The following are the tlirough rates from New York and Boston to Chat- 
tânooga, TJash ville, and Meînphis, respeetively: 

Classes 12 3 4 5 6 



To Ghâttanooga ...114 98 86 T3 GO 49 

To Memphis, 310 miles further 100 85 65 45 38 35 

To Nashville, 151 miles further ....91 78 60 42 36 31 

"It ttius âppears that the ralies from New York and Boston are less to Nash- 
ville than to Chattanooga, on the six classes, respeetively, by 23 cents, 20 
cents, 26 cents, 31 cents; 24 cents, and 18 cents; and less to Memphis than 
to Chattanooga by 14 cents, 13 cents, 21 cents, 28 cents; 22 cents, and 14 cents. 
Thèse différences prevaUln favor of Nashville and Memphis on ail goods trans- 
ïibrted to those cities from Eastem Seaboard points through Chattanooga; the 
distance to Nashville being 151 niiles, and tb' Memphis 310 miles, further than 
to Chattanooga. » * • 

"The following comparison shows the différence ,between the local rate from 
Ciiièinnati to Nashville, and the amounts addèd to the truhk-line rate to the 
former, place- to make the through rate to the latter from New York: 

12 3 4 5 6 



Local rate, Cincinnati to Nashville. 



.53 48 39 31 25 25 
12 3 4 5 6 



Additions to trunk-line rate to Cincinnati 26 21 16 12 10 9 
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"A similar eomparison between tlie local rate from ClneJnnati to Chattanooga, 
and the amounts added to tlie trunk-line rates to Cincinnati to make tlie through 
rate from New York to Chattanooga, is shovvn in the t'oUowing table: 

12 3 4 5 6 



Local rates, Cincinnati to Chattanooga 76 65 57 47 40 30 

12 3 4 5 6 



Additions to trunk-line rates to Cincinnati 49 41 42 43 34 27 

"The proportion of the Nashvilie through rate charged on a ton of first-class 
goods from Cincinnati to Nashvilie via the Louisville & Nashvilie Railroad, a 
distance of 295 miles, is $5.20, whiie the proportion of the Chattanooga through 
rate charged from Cincinnati to Chattanooga via the Cincinnati Southern Kail- 
way, a distance of 335 miles (only 40 miles further), is $0.80." 

The distances by varions routes from New York to Nashvilie and Chattanooga 
are shown below: 

Miles. 

New York to Cincinnati 757 

Cincinnati to Nashvilie 295 

1,052 

New York to Cincinnati 757 

Cincinnati to Chattanooga 335 

1,092 
Via Southern Unes, ail rail: 

New York to Bristol 659 

Bristol to Chattanooga 242 

901 
Chattanooga to Nashvilie 152 



1,053 
Distances from Southern ports to Chattanooga: 

Miles. 

Norfolk to Chattanooga 650 

Charleston to Chattanooga 448 

Savannah to Chattanooga 435 

The city of Chattanooga is in Southeastern Tennessee, on the river bearing 
the same name as the state. During the last 10 years, especially, its growth 
bas been extremely rapid, and it bas become a manufacturing and commercial 
point of considérable importance. It competes for the ti-ade of the surround- 
ing country largely in the same territory as Nashvilie. By reason of the dis- 
parity in charges on shipments from the East in favor of Nashvilie, Chattanooga 
is placed at serions disadvantage in this compétition, and its business mate- 
rially lessened. The tendency of existing rates to thèse rival towns is to limit 
the area in which Bastern merchandise can be profltably distributed from Chat- 
tanooga, and to impede the growth and prosperity of that city which would 
naturally resuit from the development of its Wholesale trade. Under the tarifCs 
now in force, goods may be carried from the East through Chattanooga to 
Nashvilie, and baclj through Chattanooga to points south and east, and there 
sold at lower priées than Chattanooga merchants can sell for; and this ap- 
pears to hâve actually occurred in many instances. On a car load of first-class 
freight, 40,000 pounds, the charges to Chattanooga, at $1.14 per 100, amount 
to $456; while to Nashvilie, at 91 cents, the charges are only $364, making 
a différence of $92 in favor of Nashvilie, the longer haul by 151 miles. On 
fourth-class freight the advantage in favor of Nashvilie is $124 per car, and 
on sixth-class, $72. 

Only two railroads enter Nashvilie. Thèse are the Louisville & Nashvilie 
lîailroad, from the north and south, and the Nashvilie, Chattanooga & St. Louis 
Eailway, from the east and west. The railroads entering the city of Chat- 
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tanoogaare: ,<1) The Nash ville, Chattanooga & St. Louis Kailway, Whicb luns 
frojjj ,Ç;hatta«OG!ga to Nashville and St. Louis.:: (2) The Memphis & Caaarleston 
road, whiçhrcrwins from Chattanoogato Memphis, where it connects , with the 
M^Ssis^ppi river, and forms a Une thf.nce via New Orléans. (3) The Alabama 
Gréât Southern" road, which runs from Cliattanooga io Birmingham, Ala., and 
Meridiaii, Miss., Connecting with a road entering New Orléans. (4) Tlie Chat- 
taiiooga Soutti&rn Kailway, from Ohattanooga to Gadsden, where it malîes 
several connections. (5) The Ohattanooga, Eome & Oolumbus road, which runs 
fr^jn Ohattanooga ^9 Rouae, where, It con^ecl;?! with various rail Unes running 
through Atlanta to the Soutti Atlantic ports and on to CarroUton, where it 
coiihects \titli thé Oèntral Hailroad ofGeorgi¥( System. (6) The Soùthem Bail- 
waj' (south of Ohattanooga), which runs froîn Ohatt£inoOgâ via' Rome to At- 
lanta^ and thëre connects with the riumeroùç' Unes, eitlier ail rail or rail and 
watêr, via the South Atlantic ports, attd thé Southern Eailwây (east of Ohat- 
tanooga), which runs from Ohattanooga via Khoxville to Bristol, and thence 
f QiTOS Unes, ail rail, through Hagerstown or Alexandria, or rail and water via 
Norfolk. (7) The Westera & Atlantic EaUroad, now under lease to the Nash- 
ville,: Ohattanooga & St. Louis Eailway Company, which runs from Ohattanooga 
to:Atlanta dtact, (8) Tlie Cincinnati,, New Orléans & Texas Pacific Eailway, 
which runs frpm Ohiittaijoosa.to Olnçinnati. 

The seaboard trafHc which is carried to Nashville through Ohattaûooga 
reaches the latter place by several différent routes. The most important of 
thèse appears to be the East Tennessee, Virginia & Georgia Eailway (now 
the Southern Eailway),' with its Éastern connections by ra,il and water. The 
water portion' oïthis 'route is by the vessels of the Old Dominion Steamship 
Company l'rom New York to Norfolk, where they connect with the Norfolk 
& Western Eailroad. which extends to Bristol, Teim., .the , Kastern terminus 
of the East Tennessee, Virginia & Georgia; the rail portion of this route con- 
sista of the Penasylvania System, ànd possibly' othèr Unes, reaching Koanoke, 
Va., on the toaiil line of the Norfolk & Western, by way of the Shenandoah 
Vall^. Ali traffiie over this route passes through Knoxville, Tenn., the rates 
to which point are about the same as to, Memphis. Anpther. route, Is by the 
Olyde Steamship Company to Charlëstoh, cdhnécting at that port with rail 
lipes running through Augusta and Atlanta. A third route Is by the Océan 
Stëàinship Company to Savapnah, and thence by rail through Maçon and At- 
lanta. A fourth route is hf steamer to Brunswick, and thi.:uce by Southern 
Eailway to Ohattanooga. There is no testimony in tlie case indieating tije rela- 
tive portion of Nashville traffic Via Ohattanooga which passes by either of thèse 
routes, but the commission foiind that thè gréàter portion of it went by the all- 
raM'î:outevia Alexandria, Va. ' 

;.;;The Louisyille & Nashville Eailroad Company lias not toeeïi. à member of 
the «associations of lines fixlng: Southern rates; • It owns, however, more than 
one^half the stock of the Nashville, Ohattanooga & St. IjOIIis Eailroad Com- 
pany,; which always hasibeen a member of thèse associatiônsj and it jointly 
opérâtes the railroad of the; Georgia Central Eailroad Sa Banking Company, 
whieb Is aJso. a member of the association, i; The .Georgia Central Railroad & 
Bgifiilsing Ooiopany owns ail the stock of thè Océan Steaiùship Oompaiiy wliich 
has'ialso. beeBiiai ilaember:Of ,the associations. The; Nashville, Cliattanooga & 
St. Louis Eailroad Company is- tlie only railroad Connecting Nashville and 
Ohattanooga. :Itihas under lease the Western & Atlantic Railroad, running 
from .Ohattanooga to Atlanta. The railroad of the Georgia Cetitral Eailroad 
& Banking Company under tlie côntrol of : the .Louisville & Nashville Eailroad 
Company runs from Atlanta- to Savannah. : AUd the steamers of the Océan 
Steamship Company run from; Savannah to New York and Boston. The otïl- 
cers of the Nashville, Ohattanooga & St. Louis Railroad Company, it is stipu- 
lated.iWould testify that the: company conducts an independent business, and 
competes with the Louisville!& Nashville Company. . 

The Gumberland river, from'Paducah, Ky.., to Nashville, isopen for naviga- 
tion njne months-: la the year. The only : steamboats running on it are three 
or four iri number, and are capable of carrying not more than 300 tons of mer- 
chandise each. AU goods shjpped from Cincinnati to Nashville by river, a dis- 
tance of 617 miles, are transshipped at Paducah, and Ihis is also true of goods 
ehipped by the same route from LouisvUle and Evansville. A week is con- 
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snnied in a round trip from Olncinnatt to Nashville by st<îamboat. It Is a two- 
days trip from Paducah to Nashville. The amount of merchandise carrled 
to Nashville by tlie Oumberland river from Ohio river points, as compared with 
that carried by tlie rallroad, is Very small; and for 20 years no mercliandise 
sliippeii from New Yorli by the trunlc lines to Nashville has been carried froiù 
Ohio river points by tlie Oumberland river, thoupih rates of freight from those 
))oints to Nashville by river are certainly 20 to 25 per cent, less than the rates 
by rail on through business, and from 40 to 50 per cent, less than the local rail- 
way rates for the same distance. 

ïhe defendailt railroad companies introdueed évidence of the traffic managers 
upoji the question of the reasonableness of the existing rates to Nashville and 
Chattànooga. The uniform évidence was that the Nashville rates were not un- 
reasonably low, and the Chattànooga rates were not unreasonably high. The 
Nashville rates were said to be remunerative, in the sensé that they produced 
a profit over and above the cost of transportation; and the Chattànooga rates 
were said to be not unreasonably high, because business was done under them 
and they were not prohibitory, and, furtlier, because on such rates Chattànooga 
merchants were able to compete with merchants of the cities and towns south 
of them with which ChattanoOga was grouped. No évidence was introdueed 
to show the value of the property necessarily engaged in the business of trans- 
portation on any one line, and there was nothing to show that the rates to Nash- 
ville did not pay a profit over and above cost of transportation sufflcient to 
mot't flxed charges and produce a dividend. Certain of the traffic experts tes- 
tified that the motive of the Louisville & Nashville Railroad Company in low- 
ering the rates to Nashville was to enable the Nashville merchants to compete 
with Lorj.sville and Cincinnati merchants in the territory lying between Nash- 
ville and the Ohio river, and the same reason is given in the plcadings of some 
of thç défendants and in the briefs of counsel. 

W. A. Henderson and Ed. Baxter, for appellants. 
L. A. Shaver, for appellee, 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

ï^iFT, Circuit Judge (after stating tlie facts as above). The de- 
fendant carriers transport mercliandise from New York to Nash- 
ville through Chattànooga at rates ranging from 25 to 60 per cent. 
less than those charged by the same carriers for transporting mer- 
chandise from New York to Chattànooga over the same tracks and 
in the same trains, although the distance to Chattànooga is 151 
miles less than that to Nashville. If the carriage to the two places 
is under similar circumstances and conditions, then the défendants 
hâve violated the fourth section of the interstate commerce act, 
and the order of the commission and the judge at the circuit should 
be sustained. It is contended on behalf of the défendants that the 
circumstances and conditions of their Nasliville business are not 
similar to those of their Chattànooga business, in that at Nashville 
they encounter compétition which they must meet by lowering their 
rates in order to secure any business at ail, while at Chattànooga 
such compétition does not exist. This compétition is said to be of 
two kinds: 

First, the potential, but not actual, compétition afforded by tho 
situation of Nasliville on the Cumberland river, by which it may be 
reached nine months in the year by steamboat from Evansville and 
Cincinnati. This gives Nashville water communication with points 
on the east and west trunk lines whose rates are 33| per cent, less 
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than the Southern rates, and thusy it is said, makes it practically a 
tnmk-line point; ,The évidence does not sustain tUe claim tbat in 
respect to through r^tes from New York to Nasliville yia OMo river 
points the river compétition has any effect whatever. The wit- 
nesses for the défendants admit that no through freight from New 
York to Nash ville iS ever carried by the OMo and Cumberlarid ri ver s; 
and this although the rates by river are from 20 to 25 per cent. 
less than the proportion of the through New York rate to Nash- 
ville, collected by the Louisville & Nashville Railroad Company for 
carriage from Cincinnati to Nashville. But it is said that, if the 
rate is increased to Nashville so as to make it the same as that to 
Chattanooga, then the river lines will become formidable competi- 
tors of the Louisville & Nashville Eailroad Company in the through 
traflfic; and freight experts hâve been producèd by the défendants 
who vaguely express thé opinion that to increase the additions made 
to tjxe; trunk-line rates from New York to Cincinnati by the Louisville 
& Nashville Eailroad Company, for its part of the through carriage 
to Nashville, would induce river compétition on this traffic. There 
has béen presented to.ns an able argument to show the powerful 
effëçt of potential watbr compétition npon raiiway rates in cases 
where comparatively a small percentage of the- freight is actually 
carried by water. The effect of the Erie Canal upon grain rates of 
freight is cited as a signiflcant illustration. We fully concède much 
of what is contended on this head, bul; we find it to hâve little or 
no application to the case in hand. It appeai's by the undisputed 
évidence that the 'rates of the Louisville & Nashville Eailroad from 
Cincinnati, Louisville, and Evansville hâve practically destroyed, not 
only the New York through business by river, but the local river 
business from those points to Nashville. The total amount of traffic 
on the Cumberland river to Nashville is so insigniflcant, as com- 
pared with the local traffic to the same place, that it is not worthy 
of notice. Now, the local raiiway rates to Nashville from Ohio river 
points are about 50 per cent, higher than the through rates on 
New York shipments between the same points. To make the 
through New York rate to Nashville the same as that to Chatta- 
noogay the Louisville & Nashville Company will not hâve to charge 
as much for its part of the carriage as its local rates. If the local 
rates hâve reduced river transporta tion to a minimum, it is clear 
that any increase on through rates, under whicli they would still 
be less than local rates, cannot affect river compétition at ail. In 
other words, the margin of possible increase in the through rates, 
without affecting river compétition, includes ail the increase in rates 
required to comply with the order appealed from, even if the carriers 
elect to bring about the equality enjoined in thfe order by inereasing 
the Nashville rate to the Chattanooga rate. We may therefore 
eliminate Cumberland river compétition as a factor in reaching our 
conclusion. - 

The next question for our considération is whether the compéti- 
tion of the trunk lines to Cincinnati, and of the Louisville & Nash- 
ville Eailroad to Nashville, makes the conditions of défendants' traf- 
fic at that place différent from those at Chattanooga. It is settled 
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in the case of Interstate Commerce Commission v. Alabama M. R. 
Co., 168 U. S. 144, 164, 167, 18 Sup. Ct. 45, 42 L. Ed. 414, that com- 
pétition is one of the most obvions and effective circumstances that 
make the conditions under which a long and short haul is performed 
substantially dissimilar; that the mère fact of compétition, how- 
ever, no matter what its extent or character, does not necessarily 
relieve the carrier from the restraints of the third and fourth sec- 
tions, but only that thèse sections are not so stringent and imi)era- 
tive as to exclude considération of compétition in determining dis- 
similarity of conditions, and that compétition may in some cases be 
such as, having due regard to the interests of the public and the 
carrier, ought justly to hâve effect upon the rates. It is then the 
duty of the commission and the reviewing courts in such cases to 
consider, not only the extent, but the character, of the compétition 
relied on as a justification for discrimination against the nearer 
point. It must therefore be relevant to ask why such compétition 
is not also présent at the nearer point. If the answer to the ques- 
tion is found in the absence at the nearer point of competing railway 
lines, of water compétition, and of other circumstances naturally 
creating compétition, then the further point may be reasonably 
held to be merely enjoying in its lower rates its normal advantages, 
which may and do justly overcome the mère disadvantage of the 
greater distance of the haul. But when we ûnd that the nearer 
point has not only the advantage of less haul, but also more railway 
lines in actual compétition, and that there are no other circumstances 
of substantial advantage in favor of the more distant point, we hâve 
a case which the fourth section of the Interstate commerce law was 
passed to meet. It is argued that the fact of compétitive lower 
rates at the more distant point speaks for itself, and that no amount 
of argument can demonstrate a similarity of condition in the face 
of such a rate. This is only one of many arguments advanced on be- 
half of appellants, which, reduced to their last analysis, involve, as 
a major premise, that the existence of a rate and movement of busi- 
ness under it are a complète justification of it, and foreclose judicial 
investigation. Such an assumption renders the Interstate commerce 
law nugatory and useless. There are other causes than normal com- 
pétition that produce discriminatory rates. The Interstate com- 
merce law, it is conceded, was intended to encourage normal com- 
pétition. It forbids pooling for the very purpose of allowing com- 
pétition to hâve effect. But it is not in accord with its spirit or 
letter to recognize, as a condition justifying discrimination against 
one locality, compétition at a more distant locality, when compéti- 
tion at the nearer point is stifled or reduced, not by normal restric- 
tions, but by agreement between those who otherwise would be com- 
peting carriers. The différence in conditions thus produced is ef- 
fected by a restraint upon trade and commerce, which is not only 
violative of the common law, but of the so-called fédéral anti-trust 
act. TJ. S. V. Trans-Missouri Freigiit Ass'n, 166 U. S. 290, 17 Sup. 
Ct. 540, 41 L. Ed. 1007; U. S. v. Joint Traffic Ass'n, 171 U. S. 505, 
19 Sup. Ct. 25, 4.3 L. Ed. 259; U. S. v. Addyston Pipe & Steel Co., 
29 G. 0. A. 141, 85 Fed. 271. Certainly such a différence in condi- 
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tloàé ought not to j«Bt% a differeUGe in rates beifore the commission 
or thèi ■court'..' ■■:"'' ■■•' vl- ,■', ■■.u'-^ -" i 

Ghattanooga iè 151 tmîles n^resr thàn NashVille to New York by 
the Southern à&â moisî fiirect Poutes. It has at least three through 
competing Southerû lihes: fromN-ew York undeff différent manage- 
ments, s fhese Unes feàch Nashville over oné road from Chatta- 
noogâ. Chàttaniooga i*: conaetted itith Cincinnati, where the stream 
of'trafflè Of the east and West truak Unes is reached, Tjy a ràilroad 
33'3 Mile» iaiength. < Nashville reachés the same city by a railroad 
2Ô3 miles in lerigth. So far as the record shows, the Conditions of 
railroâd traflSlportatiGn between GSncinhati and Nashville are not 
sùbstantially î diiïereilt f Pom those * between Cincinnati and Chatta- 
nooga. ' Both thé touisville & NashVille and the Cincinnati South- 
ern àféSoutherafi roads. The lioui^ville & Nash ville does not en- 
couhterafe muèh unréstricted compétition at Nashville as the Cin- 
cinnati Southei»n at Chattanooga, ior the only other line- entering 
Naahvilte'iB tbè Nashville & Chattanooga Company, of which the 
LoiiisvUle & Nashville Company oWtis more than one-halftthe stock. 
Eut it is said that the \Louisvillè''«Sy NashTille Company' isvitally in- 
tereSted in building ùpNashViHfe by eûabling her merchants to 
compete Vith those ofcities on 'the OMo' river. Why should the 
interest of t-his company be any greater in Nashville than that of 
the Cincinnati Sovlthern Eaiîroad'in ChattaaOoga? The différence 
in the Chattanooga atad Nashville rates is to be found in something 
other than the |>hysical conditions èxisting at the two cities; for, 
regarding them albne, thereis no ' reasonable ground for any sub- 
stantlal dispari*y. The ^évidence shows that the rates to Ohatta- 
tiooga from Gineihriatia&d fronithe Eastern Seaboard bave always 
beén flxed andagreedaponhy an 'association of the Southern rail- 
way aiid steamahip compahies.' -The Loiiisville & Nashville Company 
hasîiDot been a mfembéc Of ît, bufi thé' Nashville, Chattanooga & St. 
Louis Company,' of which thé Loulsvilfe & Nashville Company owns 
a ma|ority of the stock; hais always been a member; and so bas the 
iGedrgia Central Eailroad & Banking Company, whose road from 
Atiaata to Savannah the Louisvillei & Nashville Company jointly 
operaèes. 'The association has groupèd Chattanooga with a large 
nuînber of towns to the sotith of It f br the same rates, and ail the 
members of the association màke iheir ratés to Chattanooga accord- 
ingly. The Cincinnatiy New Orléans & Texas ï'àciflc Eailway has 
beeh a member of this association, and it is the agréénient bétween 
it'iand the othepiines at Chattaûooga which has prevented the low- 
éfing of its New York rate. Without such an agreement, it is not 
possible toseewhy norÉial compétition would not glve Chattanooga 
substantially the same ra?tës as Nashville. The resuit of the agree- 
îfaent is to deniy to Chattanboga ttienatural advantage which direct 
connection with Cincinnati sëcureslto Nashville, and ought to se- 
cure to Chattanooga. The agreement is more than a mère tacit un- 
derstànding résulting ffom' a praisèworthy désire to àvoid rate 
wars and the carriage! ôf goods at less than cost; for the rates to 
Nashville are admitted to pay a profit over the coSt of transpOrta- 
tion, and they are from 25 per cent, to 50 per cent, less than the 
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Chattailooga rate for a considerably longer liaul, with no apparent 
ditfereuce in conditions. We do not perceive that tlie fact that the 
compétition at Nasliville existed before the défendants began to 
carry merclaandise by the Southern route bas any material bear- 
ing on the issue. It only shows that the cost of transportation on 
the Southern lines was more slowly reduced than on the Northern 
lines, but it does not affect the existing situation. It is not im- 
portant to inquire into the motive actuating the Oincimiati, New 
Orléans & Texas Pacific Eailway Company in its acquiescence in 
the Chattanooga rate agreement, though its greater or less depend- 
ence on the great Southern railway Systems for its north-bound busi- 
ness readily suggests itself as a reason for its willingness to hold up 
its rates, and to refuse to Chattanooga what normal compétition 
would give her. Nor can it be said that the Louisville & Nashville 
Company, whose fostering care of Nashville is insisted upon in the 
évidence and briefs for défendants, and is offered as a niotive for 
its low rates to Nashville, is not a party to the plan by which Chat- 
tanooga is prevented from enjoying the natural traflflc advantages 
which her railroads and her situation ought to give her; for through 
its ownership of a majority of the stock of the Nashville, Chatta- 
nooga & St. Louis Eailway Company, operating a road from Nash- 
ville through Chattanooga to Atlanta, its joint opération of the rail- 
, road of the Georgia Central Kailroad & Banliing Company from 
Atlanta to Savannah in connection with the Océan Steamship Com- 
pany, of which the Georgia Central Company owns ail, the stock, it 
is very largely interested in trafiic from the Eastern Seaboard to 
Chattanooga, and through Chattanooga to Nashville, and neces- 
sarily exercises an influence in shaping the action of the Southern 
Traffic Association in flxing rates. By its consent to the discrim- 
ination against Chattanooga, it only furthers its pui-pose to favor 
Nashville; for it enables Nashville merchants to undersell those of 
Chattanooga to the north and west of that city. We know that it is 
stipulated in the record that the officers of the Nashville, Chatta- 
nooga & St. Louis Railway Company would testify that it competes 
with the Louisville & Nashville Eailroad Company, and that they 
are under différent managements; but such évidence must be weighed 
in the light of the history of railroads in this country, and the mo- 
tives that ordinarily govern in railroad management. One railroad 
company acquires the controUing interest in another company to 
eontrol its gênerai policy; and, while it may permit independence 
in the personnel and the détails of management, it needs more than 
a stipulated statement of this gênerai nature to induce a belief that 
the company which elects the directors of the other will permit 
that other to take a course materially detrimental to the interests 
of the owning company. 

We are pressed with the argument that to reduce the rates to 
Chattanooga will upset the whole Southern schedule of rates, and 
create the greatest confusion; that for a décade Chattanooga has 
been grouped with towns to the south and west of her, shown in the 
diagram; and that her rates hâve been the key to the Southern situ- 
ation. The length of time which an abuse has continued does not 



<54 ' 99 FEDERAL ftfiPORTKR. 

jtistif;^ it. It was because tittië had not corrected abuSes of discriiûi- 
nation that the Interstate commerce àct was passed. The group in 
wîiich Ohattanooga is placed, sbown bj' the diagram above, puts her 
on an équality in respect to Eastern rates witb towns and cities of 
much less size and business, and mnch further removed from the 
région of trunk-line rates, and wîth much fewer natural compétitive 
advantages. If taliing Chattanooga out çf this group and putting 
it with Nâshville requires a readjustment of rates in the South, this 
is no ground for refusing to do justice to Chattanooga. The truth 
is that Chattanooga is too advantageousl^ situated with respect to 
her râilway connections to the north and'east to be made the flrst 
city of importance to bear the heavier burden of Southern rates, 
when' îîâshville, her natural competitor, is given Northern rates. 
The liné of division betweeù Northern and Southern rates ought 
not to be drawn so as to put her to the south of it, if Nâshville is 
to bé put to the north of it. And we feel convinced from a close 
examina tion of the évidence that, but for the restriction of normal 
compétition by the Southern Trafiflc Association, her situation v^ould 
win fôt Hèr certainly the same rates as Nâshville. It may be that 
the difflculty of readjusting rates on a new basis is what has delayed 
justice to Chattanooga. It may well be so formidable as to furnish 
a motive for maintaining an old abuse. 

It has been suggested that traffîc managers are mùch better able, 
by reasoû of their Itnowledge and expérience, to fix rates, and to 
décide what discriminations are justified by the circumstances, than 
courts. This cannot be conceded, so far as it relates to the inter- 
state commerce' commissioû, which, by reason of the expérience of 
its members in this kind of controversy, and their great oppor- 
tuni^ for full infonnation, is, in a sensé, an expert tribunal; but 
it is true of the fédéral court. Nevertheless, courts are continually 
called upon to review the work of experts in ail branches of busi- 
ness and science, and the intention of congréss that they sàould 
revise the work of railWay tt'afflc experts, whether railway man- 
agers or commerce commissiohers, is too clear to admit of dispute. 

We conclude that the défendants are violating the fourth sec- 
tion of the Interstate commerce act, in charging a higher rate from 
New York and^ other Eastern cities to Chattanooga than to Nâsh- 
ville. The order that enjôined them from doing so is therefore right. 
The decree of the Circuit cburt afflrming the order of the commission 
is afiarmed, with costs. 



MANHATTAN LÎFE INS. CO. v. HENNESSÎ. 

(Circuit Court of Appeals, Flfth Circuit January 9< 1900.) 

No. 821. 

1, lilFB InSUHANCE— AS8IGNM,BNT OP POLICT— INSCTEAB-LE IntBREST. 

It is' suiHcieut, to entitie an assignée of a life insurauce policy to recover 
thereon, that lie liad aii inSurrtble intcrest in the iife of the insnred at ttie 
time the assignaient wass uiade, although U mu^- hâve ceàsed prior to the 
;,latter'8 deattu : ':',': ;,,, :; ■ 
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2. ASSIGSMEKÏS FOK BeKEFIT OF CrKDITOKS— CONDITION FOR RbLBASE IN PULL 
— EfPKCT OP ACCErTING DiVIDEND. 

In the absence of statutory provision, the participation by a créditer in 
tlie beneflts of a gênerai assignment by liis debtor, conditioned tliat those 
accepting its beneflts sliall release their claims in full, does not operate as 
a discharge of the unpaid part of the debt, there bcing no considération 
therefor. 

8. Life Insurance— Assignment of Policy— Insurablb Interest. 

A creditor, to whom his debtor bas assigned policies of insurance on bis 
life as coliateral, does not cease to hâve an insurable interest in sucb life 
by reason of his accepting the beneflts of a gênerai assignment made by 
the debtor conditioned that ail creditors participating shall aceept the 
dividends paid in full satisfaction of their debts, where his claim is not in 
fact paid in full, as, even if the transaction opérâtes as a légal discharge 
of the debt, the moral and équitable obligation to pay the remainder still 
rests iipon the debtor, and is sufflcient to give the creditor an insurable 
interest in his life. 

4. Samb— Action on Polict— Défense of Payment to Asstonee. 

A debtor obtained policies of insurance on his life, which he assigned to 
his créditer as collatéral security, with the assent of the insurance Com- 
pany, and the creditor thereafter paid ail premiums on such policies. The 
debtor subsequently made a gênerai assignment conditioned that ail cred- 
itors accepting its beneflt should release their claims in full. The créditer 
proved its claim under such assignment, and received dividends, but the 
amount of its debt remaining unpaid largely exceeded the amount of the 
policies. The debtor made no effort to reclaim the policies, but notified 
the Company to cancel the same. The créditer, however, continued te pay, 
and the company accepted, the premiums thereen for more than 20 years, 
and until the death of the insured, vFhen the creditor proved its claim there- 
under, vi'hioh was paid by the company. Held, that such payment was 
authorized, and constituted a défense to an action against the company on 
the policies on behalf of the estate of the insured, any claim of the estate 
to the amount cellected in excess of the premiums paid being one which 
could only be asserted in an action against the assignée. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This is a suit by Ellen Hennessy, of the state of Texas, against the Manhat- 
tas Life Insurance Company, incorporated under the laws of the state of New 
York, for $9,000, being the amount of two Insurance policies on the life of 
Patrick H. Hennessy, deceased. The Manhattan Life Insurance Company is- 
sued one of the policies on April 1, 1872, for $5,000, and the other on .Tanuary 
23, 1874, for $4,000. Each policy was payable to the "said assurée, his execu- 
tors, administrators, or assigns, wlthin ninety days after due notice and satia- 
factory évidence of the death of the said Patrick H. Hennessy." Patrick H. 
Hennessy and M. P. Hennessy were partners in business, in Texas, under the 
flrm name of P. H. Hennessy & Pro. This firm owed the -T. L. Mott Iron 
Works, a corporation chartered under the laws of the state of Xew York, about 
$42,000, for which debt each member of the flrm was individually liable. 
Patrick H. Hennessy assigned one of thèse poUcies as follews: 

"The State of Texas, County of Galveston. 

"Know ail men by thèse présents, that whereas, the Manhattan Life Insur- 
ance Company, of the city of New York, state of New York, has heretofore, to 
wit, for value received, issued to me their policy of insurance in writing, bearing 
date April 1, A. D. 1872, whereby they insured my life in the sum of .$5,000: 
New I, Patrick H. Hennessy, of the city and county of Galveston, state of 
Texas, for and in considération of my indebtedness to the J. L. Mott Iron 
Works, of the city of New York, state of New York, hâve sold, assigned, trans- 
f erred, and set over, and by thèse i^resents do sell, assign, transfer, and set over, 
unto the said .T. L. Mott Iron Works, ail my right, title, and interest in and to 
the. said policy of insurance, and ail sum and sums of money, interest, beneflt, 
99 F.— 5 
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and advantage whatsoever now duc, or hereafter to arise, or to be had or made, 
by virtue thereof ; to haVe and to hold tbe ^me unto the said J. L. Mott Iron 
Works, executors, admlnistrators, and assigns, forever, as collatéral secuvlty 
to tbe said J. L. Mott Iron Works. Wi.l;i^€ss ipy hand and the use of scroU 
for seal, at the city of Galveston, tUs Àprii 13, A. D. 1872. 

, . "P. H. Hennessy. [L. 8.]" 

The other cne he asslgned in thèse words: 

"The State of Texas, County of Galveston. 

"S'or value recelved I, the underslgned, having a pollcy on my life In the 
Manhattan Life Insurance Company, of New York, said poUCy being numbered 
36,943, datéd îanuary 23, ^. D. 1874, for the term of life from that date, for 
tbe amount 6f $4,000, àahùàl premlum $120.64, do hereby grant and transfer 
ail jny rigbt tltle, and ïnteïest in and toi the same unto tbe J. L. Mott Iron 
Works of Neve York, and théii* assigns and successors. Wltness rhy hand and 
scroll for seal tbls Aprll 17, A. D. 1874. P. H. Hennessy. [L. S.]" 

Both assignments were duly acknowledged by Patrick H. Hennessy before 
William R. Johnson, notary public for Galveston county, Tex. Both polIcieB 
wecei^eUverèd to the J. L. Mott Iron Works, and remained in Its possession. 
Due notice of each of thèse assignments of the policles was glven by the said 
Patrick H. Hennessy to the Manhattan Life Insurance Company, which as- 
sented' to the assignments. The flrm of P. H. Hennessy & Bro., on August 23, 
1875, exeçijted a gênerai assignment, whlcb states "that it conv^ys ail the 
property qf: the âi-m and its memberaiiot exempt by Jaw." In this instrument 
the debtitçii^be J. L. Mott Iron Works il? estimated at over $42,000 principal. 
This assignment provider that the proceeds shall be distributed pro rata by the 
assignée to ail the creditors vfho shalliacçept this assignment and sign fl, re-» 
lease in- fujl of aU clajms and demands t^gainst the flrm of P. H. Heimessy & 
Bro., and |to those only. On November 1, 1875, the J. L. Mott. Iron Works 
proved thelp, clalm wlth the assignée for $48,309, principal aud interest, and 
recelved a dividend thereon on November 11, 1875, of 7 per cent, $3,381.63, 
and another and final dividend on March 22, 1876, of .3% per cent, $1,811.58; 
leaving unpaid $43,115.79, On the pollcy for $5,000 the J. L. Mott Iron Works 
paid the arinual premiums from April 1,1876, to April 1, 1896, amountlng in 
the aggregate to $2,388.75. On the pollcy for $4,000 the J. L. Mott Iron 
Works ^ald the annual preniiums from January 23; 1876, to January 23, 1897, 
amountlng in the aggregate to $2,156.07. Prévlous to thèse payments the pre- 
miums on the polieies were paid by Patrick H. Hennessy. On January 18, 
1879, Patrick H. Hennessy wrote to the Manhattan Life Insurance Company, 
stating. that he was informed that the î. L. Mott Iron Works was keeping.up 
the policles on bis life "given them to secure the indebtedness to them of the 
late flrm of P. H. Hennessy & Bro.," and^ that tbls flrm was dissolved on Au- 
gust 25', 1875. Hennessy, in bis letter, adda: "The assignment referred to pro- 
vided that the credltors accepting.it shouM take the property specifled thereln, 
and therefor give a discharge i from "lall indebtedness. Tbe J. L. Mott Iron 
Works aceepted the assignmentt: refceived their pro rata unûer it, and thereby 
any further clalm of theirs became eaneeled. They took the property for 
thelr clalm, and thelr daim was thereby satisfled. This communication is to 
notlfy you of the facts as stated, and to demand, as the J. L. Mott Iron Works 
hold no Insurable interest In my life, that tbe policles on my Ufe In your 
Company in thelr favor, or: if asslgned by them to others, be eaneeled, and 
rendered nnll and void." Patrick H. Hennessy made bis last will on Decem- 
ber 19, 1890. He gave ail bis property to bis wlfe. He mentioned in the 
wlll that he had made provision for bis cbildren by a pollcy in the iBtna Life 
Insurance Company, but the polldes involved in this litigation are not men- 
tioned. Hls wife Is made sole executrix. Patrick H. Hennessy dled on Feb- 
ruary 13, 1897. The Manhattan Life Insurance Company was notified by the 
J. L. Mott, Iron Works that it clalmed the amount of the two policles as the 
assignée Of Patrick H. Hennessy, and It also had notice that EUen Hennessy 
clalmed the policles as the executrix and sole legatee of her husband, Patrick 
H. Hennessy. In the course of the correspondence that ensued, the Manhat- 
tan Life Insurance Company, on March 11, 1897, wrote to the attorneys of 
Mrs. BUen Hennessy as foUows: "We also beg to notlfy you that tbe papers 



MANHATTAN UFE INS. CO. V. HENNESSY. 67 

on flle In the office of this company Indicate that the J. L. Mott Iron Works. 
of this City [New York], as tlie assignée of both policies, Is entitled to payment 
thereof when by the terms thereof the payment is due, namely, ninety days 
after receipt of proof of loss, to wit, May 30 next. The company desires to 
rnake payment of the policies upon their due date upon the snrrender of the 
policies with satlsfactory proof of ownership by the lawful claimant." On 
May 11, 1897, the Manhattan Life Insurance Company wrote to the same at- 
torneys: "As the whole of the proceeds of both policies Is claimed by adverse 
claimants, Mrs. Ellen Hennessy, as executrix aud vvife, and by the J. L. Mott 
Iron Works, and [as] this company stands indiiïerent between the parties, 
we would he glad to hâve an opportunity to pay the money into court, that 
the respective rights of the claimants may be adjudicated." After the death 
of Patrick H. Hennessy, the J. L. Mott Iron Works and Ellen Hennessy eaeh 
niade due proof of loss on the two policies. ïhe Manhattan Life Insurance 
Company paid the amount of the two policies, when they became due, to the 
J. L. Mott Iron Works on the surrender of the policies and the assignments 
of them. Ellen Hennessy sued the Manhattan Life Insurance Company for the 
amount of thé two policies. She claims. to be the owner of them as legatee 
and as executrix of Patrick H. Hennessy. The Manhattan Life Insurance 
Company, for défense, denied her ownership, and pleaded the payment to the 
J. L. Mott Iron Works. The court instructed the jury to find for the plaintiff, 
Ellen Hennessy, for the full amount of both policies, $9,000, with interest from 
May 30, 1897, and the défendant, the Manhattan Life Insurance Company, duly 
excepted. The jury rendered the verdict as directed, and judgment was entered 
on it, and the Manhattan Life Insurance Company sued out a wrlt of error 
to review the décision in this court. It is assigned as error that the court 
directed a verdict for the plaintiff. 

George E. Mann and Edgar H. Farrar (B. F. Jonas and E. B. 
Kruttschnitt, on the brief), for plaintiff in error. 

P. Chas. Hume (S. S. Hanscom, John Lovejoy, Alexander Sampson, 
and M. L. Malevinski, on the brief), for défendant in error. 

Before PAEDEE, McCORMIOK, and SHELBY, Circuit Judgea. 

SHEEBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

An insurance policy is a chose in action, and, if without restrictive 
words, is assignable under the gênerai principles of law. The poli- 
cies in question hère are assignable by their terms, because the under- 
writer has contracted with and promised to pay the "assured, his 
executors, administrators, and assigns." It was in the contemplation 
of the parties to the contract that it might be assigned, and in that 
event the express contract is to pay the amount of the policies to 
the assignée. This would not, of course, authorize an assignment, 
or make one valid that was against public policy and in conflict with 
principles opposed to wagering or spéculative insurance. To make 
the assignment invulnérable to proper attack, the assignée must hâve 
an insurable interest in the life of the insured. The J. L. Mott Iron 
Works was a creditor of Patrick H. Hennessy to the amount of 
142,000 when the policies were assigned to it. Tlie policies in the 
aggregate amounted to only |9,000. Unquestionably, the creditor 
has an insurable interest in the life of his debtor to the amount of 
his debt. As the creditor himself may insure the life of his debtor, 
he can, on the same principle, accept an assignment of a policy on 
his life. The assignments of thèse policies, therefore, were not, at 
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tlieir Inception, open to the objection that the transactipn was against 
public policy. 

îfb ignestion is raised as to the insurable interest of the J. L. Mott 
Iron, ,^pq:i;k8 io the life of Patrick H, Ilennessy at the time of the 
assignéient of the policies, but it is claimed that it had no insurable 
interest at the date of Hennessy's death. If it be assumed that the 
debt at Hennessy had been discharged or released by the acceptance 
by the J. Jj. Mott Iron Works of the beneât of the gênerai assignaient, 
would that atfect the décision of this case? The doctrine once pre- 
vailed in England that in life as well as in fire and marine insurance 
tliere nulSt be an insurable interest at the time of the loss as well as 
at the time of the insurance to support the policy. Godsall v. Bolde- 
ro, 9 East, 73. But the Jater English cases hold' that this rule is not 
good as applicable to life policies. The English rule; now is that, if 
the insUtable interest in the life existed at the time of the insurance, 
tiie contract is valid, and enforceablë, even if there was no interest at 
the time of the loss. Dalby t. Assurance Co., 15 Cv B. 365; May, Ins. 
(3d Ed.) § 115. In this country there is much confliet in the cases on 
this point, lùany of them refusing to adopt the later English rule. 
May, Iris. (3d Ed.) § 117. Justice seems to favqr the view that the 
policy is good if an insurable interest existed when the contract of 
insurance was made, because otherwise, in cases like the one hère 
under considération, actual loss would resuit to the holder of the 
policy Withoùt fault on his part. îf the debt of Hennessy to the J. L. 
Mott Iron Works Jiad been paid, a^ clàimed, there is no prêteuse 
that the preriiiums paid by the latter to the insurance company hâve 
ever been returned. The sum of the premiums would be a complète 
loss if the assignment of the policy is to lose ail validity by the pay- 
ment of the debt. Justice could only be reached by permitting a 
recovery by the assignée on the policy, so that he could be indemnifled 
for the premiums paid by him. As to what claim the représentatives 
of the insured tvould hâve on the fund in excess of the premiums, the 
dfcbt having been paid, is not a question in this cpe. , If the debt were 
in fàct paid, the premiums not having been returned, the assignment 
would stand tosecure the assignée for this outlay. The assignment, 
in that event;. would at least be a désignation by the insured of a per- 
goiûjto receive the amount of the policy from the insurance company. 
iWamock v. Davis, 104 U. S. 775, 781, 26 L. Ed. 924. The assignée 
could retain what was due him, but would be liable to account to the 
représentatives of the insuréd for the remainder. Page v. Burnstine, 
102 U. S. 664, 26 L. Ed. 268; In Insurance Co. v. Bailey, 13 Wall. 616, 
619, 20 L. Ed. 501, there is an approval of the later English doctrine, 
After stating that, to recover in flre and marine insurance, the insured 
must hâve had an interest in the property at the time of the loss, the 
court said: 

;"Ijjfe Jnsurances hâve sometimes been construed in the same way, but the 
better opinion Is that the decided cases whlch proceed upon the ground that 
tjie insured niii.st, necessarily hâve some peçuniary Interest in the life of the 
cestui que \''ie are îqunded in aii erroneous view. of the nature of the contract; 
that the corftract of -life insurance is not neeessàrily one merely of indemnity 
for a peçuniary lose, as in marine and flre. policies; that it is snfflcient to show 
that the policy is not invalid as a wager policy, if it appear that the relation, 
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wliether of consangulnity or of affinity, was sueh between the person whose 
life was insnred and the beneflciary named in the policy as warrants the con- 
clusion that the beneticiary had an interest, whether pecuniary or arising from 
dependence or natural affection, in the life of the person insured." 

The court adds (the italics are ours) the following: 

"Insurers in such a policy contract to pay a certain sum, in the event therein 
specified, in considération of the payment of the stipulated premium or pre- 
iniums, and it is enough to entitle the insured to recover if it appear that the 
stipulated event has happened, and that the party effeoting the policy had an 
insurable interest, such as is desoribed, in the life of the person insured at the 
inception of the eontraot, as the contract is not merely for an indemnity, as in 
marine and fire policies." 

In Insurance Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251, the case 
of Dalby v. Assurance Co., supra, is cited with approval. The court 
said : 

"But supposing a fair and proper insurable interest, of whatever kind, to 
exist at the time of taking out the policy, and that it be taken out in good 
taith, the object and purpose of the raie which condemns wager policies is 
sufflciently attained; and there is then no good reason why the contract should 
not be carried out according to its terms. • * * in our judgment, a life 
policy, originally valid, does not cease to be so by the cessation of the assured 
party's interest in the life insured." 

Thèse expressions of the suprême court seem very pertinent to the 
question hère examined, but neither case on the facts was exactly 
in point. In each case the insurable interest involved depended on 
the relationship between the insured and the beneticiary in tlie policy, 
but did not involve a question of debtor and créditer. The principles 
stated, however, sustain the view that an insurable interest existing 
at the time of the issuance of the policv is sulficient to sustain the 
contract. In Crotty v. Insurance Co., 144 U. S. ©21, 624, 12 Sup. Ct. 
750, 36 L. Ed. 568, the policy sued on was made payable to a named 
créditer if living, and, if he should die, to the executors, adminis- 
trators, or assigns of the insured. Suit on the policy was brought by 
the creditor, alleging in his déclaration the existence of the debt at 
the time of Insurance and at the time of loss. The court held that 
to recover he must prove the continuance of the relation of debtor 
and creditor and the amount of the debt. In the course of the opin- 
ion the court said : 

"If a policy of Insurance be taken out by a debtor on his own life, naming 
a creditor as beneflciary, or with a subséquent assignment to a creditor, the 
gênerai doctrine is tliat on payment of the debt the creditor loses ail interest 
therein, and the policy becomes one for the beneflt of the insured, and colleeti- 
ble by his executors or administrators. * * * But whatever doubts may 
exist as to the law applicable to such cases, or the rights of action on such a 
policy, the plaintifE in this case put his own construction on the contract. and 
tendered an issue whieh was accepttd by the company. He alleged that he 
was a creditor at the time of the contract and at the time of the death. 
Upon the issue thus presented the case went to trial. The promise of the 
policy is to pay to Michael Crotty, his creditor, if living; and it is contended 
that this is an admission on the part of the company sufticient to justify a 
verdict against it. If an admission at ail, it is good only as an admission 
of the date at which it was made, to wit, the date of the policy. The relation 
of debtor and creditor is not a permanent one, like that of parent and child, 
but one which may vary from day to day, changing both in faet and amount, 
according to the successive business transactions between the parties." 



la <the. easp last quoted the policy iwas made payable on its face to 
Mtehaël 0wtty,'his creaitor^ if livitig-and, if he shoiild die, then to the 
e*ëtti#(yi^,V;aa^hi,mist,rato^s; or assîgiis df the inSured. On the trial 
no évidence wâsfurnished of thé piàintiffs interest in the policy ex- 
cept the policy itselfî ' There was no eridence that the créditer had 
paid any premiums on the policy, or that the debt equaled in its sum 
the amoTint of the policy, or that the debt in fact ever existed. The 
créditer Sijtihg' on the policy allegëd|hp existence of thè debt at the 
tiiûè of JUjtb coutraçt,^4'| àl tiiè t]^ death. ïssiïe was joined 

on ihese allégations, and the plaintiff failed for wantof évidence. 
We do not flnd in the resuit of this case any departure frotn the doc- 
triiie ofj .Dalby v,, Assurance Co., supra^ which was previously cited 
wîth apj^pvàl b^ the supi-çine courte 

In the présent càyè thé assigninéiit of the policiés was made in 
good faith. The assignee's claim against Hennessy was much greater 
than thé âmoiint of thô polieies. The policiés were dèliyerëd to the 
a&ign^,^, Tfc!ë underwriter was nb.tifled and assented, the, assignée 
paid ttheaffliBual! premiums for a period of 20 years, payipg in the 
aggrega te 14,544.82. The assured, claiming that his debt to the as- 
signée wais diseharged by law (it certâiïily had not been paid in fact), 
asserted no interest in the policy, but demanded it^ cancellation. 
The undepwfitericontinued to receivethe premiums from the assignée. 
On the death of the iûsured the assignée proved loss, and oiïered to 
delivertiieassignments and policiés on, payment of the policiés. On 
thesÊ facts the underwriter could surelybe forced by suit to pay the 
assignée. The Insurance eompany.had agreed to pay bîm* and had 
ripceived annual premiums for a numbep of years, paid on the faith of 
this agreement. In such case the law will enforce payment to the 
assignée; andj,; if others hâve équitable claims, — -a question not for 
décision here,-^they must be asserted in a suit to which the assignée 
is aparty. ^ith v. Insurance Co., 4 Dill. 353, Fed. CasvNo. 13,083; 
Insurance Go, v. Flack, 3 Md. 341; (jîheeves v. Anders, 87 Tex. 287, 

28 S. W, 274; 2 Mav, Ins. (3d Ed.) § 459d; Insurance Co, v. Armstrong, 
117 Ui S..591, 6 Sup. et. 877, 29 L. Ed. 997; Investment Co. v. Baum, 

29 Ind. 236;; Swick v. Insurance Co., 2 Dill. 160, Fed. Cas. No. 13,692. 
The décisions of itbe New York court of appeals are to the effect that 
the assignée of the policy can collect and hold the proceeds even when 
he never had an insurable interest in the life of the insured. St. 
John v. Insurance Co., 13 N. Y. 31; Olmsted v. Keyes, 85 N. Y. 593. 
But the suprême court does not approve this doctrine. The rule es- 
tablished by thé latter court is that the assignée must hâve an insur- 
able interest. 'His position must be sijch that the pojicy could hâve 
been legally issued payable to him. Warnock v. DaYis, 104 U. S. 
775-782, 26 II Ed. 924. On the undisputed facts we thinlc that the as- 
signée of thèse policiés çohld hâve coUected them by suit against the 
insuranpe Company. The la^^ that woùld enforce the payment to the 
assignée would be unjust and Ulogical if it failed to protect the In- 
surance Company in such payment against the clairii of the assignor. 
The insurer bas made nd promise to pay twice. The app?llee does 
not claim that the debt of Hennessy to the J. L. Mott Iron Works was 
actually paid. It is claimed that the acceptance by the latter of the 
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benefit of the gênerai assignment was équivalent to payment. This 
gênerai assignaient was executed on August 23, 1875. The J. L. 
Mott Iron Works proved its debt, amounting to $48,309, and received 
dividends on the same on November 11, 1875, of $3,381.63, and on 
March 2, 1876, f 1,811.63. This left due on the debt $43,115.79. But 
tlie deed of assignment provided that those who accepted the benefit 
of it should release their claims in fuU. The validity of state laws 
permitting assignments on such terms is recognized. Livermoré v. 
Jenekes, 21 How. 126, 144, 16 L. Ed. 55. But, in the absence of 
statutory provision, it is a rule of the common law that the payment 
of a less Bum at the time and place where a greater undisputed sum 
is due is not a satisfaction of the greater sum, even though accepted 
as such, because there is no considération for giving up the rest. 
In the absence of a statute to the contrary, this rule prevails in Texas. 
Lanes v. Squyres, 45 Tex. 382, 385; Bennett v. Butterworth, 11 
How. 669, 674, 13 L. Ed. 859. No Texas statute is called to our atten- 
tion prior to the law of March 34, 1879, which is subséquent to the 
date of the assignment and the receipt of the dividends. Cunning- 
ham V. Norton, 125 U. S. 77, 81, 8 Sup. Ct. 804, 31 L. Ed. 624. This 
statute could not affect the transactions hère considered. But such 
statutes, when applicable, serve only as a défense when pleaded. 
Their application does not constitute payment in the fuU sensé. The 
équitable obligation of the debtor to the creditor would not be dis- 
charged. Even after discharge in bankruptcy, there remains.a moral 
obligation to pay the debt that will sustain a new promise of the bank- 
rupt. The fact that the debtor may be armed with a légal défense 
against the creditor does not destroy the insurable interest of the 
latter in the life of the former. The debtor may be an infant, and 
yet the fact that the plea of infancy might be interposed would not 
make the life policy in favor of his creditor void. 1 May, Ins. (3d Ed.) 
§ 108. If the debt be barred by the statute of limitations, it neverthe- 
less constitutes an insurable interest. Eawls v. Insurance Co., 27 
N. Y. 282; 1 May, Ins. (3d Ed.) § 108. 

The undisputed facts in the présent case show that the J. L. Mott 
Iron Works had a continuing insurable interest in the life of Hen- 
nessy. Payment of the amount of the policies to the J. L. Mott Iron 
Works was, we think, a valid défense to this action. The circuit 
court erred in directing a verdict for the plaintiff. The jury should 
hâve been directed to fmd for the défendant. The judgment of the 
circuit court is reversed, and the cause remanded. 



In re MUSSET. 

(District Court, D. Massachusetts. January 15, 1900.> 

No. 1,38a 

ï. BANlTOtJPTCT— JOBrSDICTION — PeNDENCT OF TnSOLVENCT PrOCEEDINGS. 

The pendency of proceedings in Insolvency under a state law, on the 
debtor's Voluntary pétition, hegun before the passage of the banliruptey 
act, will not be grouiid for dismissing the debtor's subséquent voluntary 
pétition in banliruptcy, altbough he haa contracted no new debta, when 11 
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•appears tipt one or more of the crcditprs sclie^^aled by the banlcnipt are 
citizehs o.' States, pilier than that in Wlilèll'tliè liisôlvency procèedings were 
instltuted. • ■■ i " "• ' ' ' ' ■ 

2. Same— FOBM oi- ijîSÉHABàï. 

TJpoûa bankrilpt's application iiîoi!d.is(i6arge no issue can be raised or 
deterœinel as. to the efffcjt of the disehaigij, if gianted, upçjp debts created 
by the bankrupt's fraud, or ,upon elalms proved in penfling Insolvency 
prbceedliigsi'ànd eôilséquently the court/ will nof, at the iristance of cred:- 
ItorS, so îrame the disGharge as tb exeept such debts or clâims teom its 
opération, but will grant a dlschargeiliu the usual forain leaving its scope 
fçr, future détermination when the question shall properly arise. 

In Baûkniptcy. On review of décision of référée in bankruptcy 
Overraling a motion to vacate the adjudication and dismiss the péti- 
tion of the bankrupt. 

W, ï*. Fi'ènch, f or bankrupt. 

Josej^h Willàrd and Edwin A. Baylèy, for creditors. 

LOWELÏj, District Jildge. This ^as a Toluntary pétition flled July 
3, 1899. On October 27, 1897, the baûkrupt had flled a voluntary pé- 
tition in ,|nsolvency, upon which procèeilings are now pending. It 
>vas aliegèd in the creditors' motion, found by the référée, and admit- 
ted at the argument thàt among thé cteditors whose names appeared 
in the fcahkrupt's schedule were oiie ôr more creditors residing in the 
Unite|a .States outside of Massachusetts. None of the debts scheduled 
by the Mnkrupt were incurred Since thé flling of the pétition in in- 
solvencj;. Certain oî the bankrupt's creditors, scheduled by her in 
insolvency as well as in bankruptcy, moved that the adjudication in 
bankruptcy be vaçated, and the bankrupt's pétition dismissed. Un- 
dér the circumstances àbovfe statéd, the creditors' motion must be 
denied. If there were no foreign créditer in the bankrupt's schedule, 
Or if those , creditors had come intO or should hereafter come into the 
proceediâgs in insolvency, the resuit tnight or mîght not be différent. 
XJpon those questions no opinion is hère expressed, and none upon 
the forna of discharge. If any, to be granted to the bankrupt in this 
casç. , , , ' : ■ . 

On a subséquent hearing in this case, January 19, 1900, on the bank- 
rupt's application for discharge, the following opinion was dellvered: 

LOWEIiL, District Judge. This ](vas a toluntary pétition flled July 
â, 1899. On October 27, 1897, the, bankrupt had flled a voluntary 
pétition ih insolvency, upon which proceedings are nùw pending. 
She has now applied for her disclikrgé in bankriiptcy, and certain 
creditors who proved their clalms in the insolvency proceedings ask 
that the discharge granted her shall expressly exempt from its opéra- 
tion ail claims proved in insolvency, or wlthin the jurisdiction of the 
Insolvency. «îOfl^t, and also such claims as were created by her fraud. 
It was held iti m Rhutaysel (D. C.) 96 Fed. 597, that the only issue 
tendered by the pétition for a discharge Is the right to the discharge, 
and that the only façts, properly pleadable in opposition thereto are 
those whlch show that the bankrupt Is entltled to no discharge what- 
soever. "The issue upon the effect of a discharge will arise when a 
creditor seeks to énforce à judgment or claim/and the debtor pleads 
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his discharge in bar thereof." See, also, In re Thomas (D. C.) 92 
Feii. 912. The discrétion of this court cannot détermine the eflect of 
a discharge in banliruptcy ûpon debts proved in insolvency. Thèse 
debts are either barred by the discharge as matter of law, or else, as 
matter of law, remain unaffected thereby. The question of law is 
raised upon the creditors' suit to enforce thèse debts more cout 
veniently than upon the pétition for discharge, and so it is more con- 
venient that the discharge shall be in the usual form, and that its 
seope shall be left for future détermination. The same considéra- 
tions apply to debts created.by the bankrupt's fraud. Alleged fraud 
raises an issue of fact, which will be determined upon the creditors' 
suit to enforce the debt alleged to be created by fraud more con- 
veniently than upon the bankrupt's application for his discharge. 
The discharge will therefore be granted in the usual form. 



In re LEWENSOHN. 
(District Court, S. D. New Yorli. January 27, 1900.) 

1. Bankkdptcy — Proof of Debt— Remedy under State Law. 

Where the state law gives a remedy for tlie collection of debts fraudu- 
lently contracted, by the arrest of the debtor, proof o£ a daim against the 
estate of a banlirupt for goods sold and delivered will not préjudice the 
right of the creditor to proceed against him by suit in the state courts 
on a complaint alleging that the sale of the goods was procured by the 
false représentations of the défendant. 

2. Same— Debts Affbcted bt Discharge — Fraud. 

A judgment in an action for the value of goods sold and delivered to 
défendant, where it is alleged and found that the sale was procured by 
his false représentations, is a debt whieh will not be released by the de- 
fendant's discharge in bankruptcy. 

3. Same— ExE.\iPTiOî( of Bankrupt from Arrest— Limitation op Time. 

Bankr. Act 1898, § 9a, subd. 2, providing that a bankrupt shall be 
exempt from arrest on civil process issuing from a state court, upon 
a debt or daim from which his discharge in bankruptcy would not be 
a release, "when in attendance upon a court of bankruptcy or engagea 
in the performance of a duty imposed by this act," is not to be restricted 
to the particular occasions when the bankrupt is physically lu attendance 
in court, or actually engagea in performing a required duty, but is extended 
by gênerai order 12 to the whole period of time during which his perform- 
ance of the duties Imposed by the act may be ordered; that is, until the 
final adjudication on his application for discharge, or until the time limited 
for such application has expired. 

4. Same— Protection against Arrest — Imposing Terms. 

Under gênerai order No. 12 (18 Sup. Ct. vi.), providing that a bankrupt 
may receive "a protection against arrest, to continue until the final ad- 
judication on his application for a discharge, unless suspended or vacated 
by order of the court," the court may impose terms on granting such pro- 
tection, and hence, in a proper case, may require the bankrupt to furnish 
a bond, with sureties, eonditioned that during its continuance he will obey 
ail orders of the court, and not meanwhile départ from its jurisdiction. 

In Bankruptcy. 

Meyers, Goldsmith & Bronner, for bankrupt. 
Blumenstiel & Hirsch, opposed. 
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BÉOWN, District Juifee. Four creditors, after having proved 
their claims i before thé l'àeree in banteuptcy for the sale and de- 
livery of .'goods^ commenced ; suits in tBe state court against the 
above'nanaed Mnbrupt^ alleging that tke gooês soi eold were obtained 
by false i*epresèntations, andyin accordanee witkthe state procédure, 
obtained warrants directing tlie sheriff to arrest the défendant and 
to hold him to bail to answer any final proéess against his per- 
son. Befor© any arrest under thèse warrants, the bankrupt pro- 
cured in this court a temporary stay upon an order toshow cause 
why they shiould net be vacated. The aflidâTit on which this order 
was issued States the above facts; that the adjudication of the de- 
fendant as â bankrupt was had under a voluntary pétition on Octo- 
ber 26, I80^j' a meeting 6f, creditors and the élection of a trustée 
in December, and proof of olàims, as above stated; that the bank- 
rupt was then under examination, which had been adjourned from 
time to time and not then concluded; that witnesses would also be 
subpœnaed to attend before the référée, at which the bankrupt's 
interests require that he Should attend; that there will be great 
diflficulty in , giving bail upon ail the above warrants, and that he 
will be liable to be comniittecl in close custody and be prevented 
from giving the time and, attention necessary to the proper liquida- 
tion <if his estfite in bankrliptc^. ' 

1. There isijpesèential différence betw'eén the çla.ims proved, and 
the claims sued.upon in tÙk state , court;. The daims proved were 
for goods sold and delivered, nothing being said about the false rep- 
résentations by which they were procured; In the suits, the sale 
and deliver^ of the goods are allegedj-ànd the spécifie false repre- 
^^nteions ^f T^Èjifeh they ' ^^re proéured ^ré stated, and judgment 
^eid for the value o;^ t^e goods. iTh^ stâte pr^ctice reqilires that 
in order to subject the défendant to arrest on final process, the com- 
plaint^hall state, and the jiqdgnient flnd fraud, In pases of this 
fcihdy no purelyftechnicaln considérations as to the précise form of 
atetîon should be regarded; where, as in this case, there is an essen- 
^iiàliaentity in theclâinip. ^In re m N. B. É.,19T,; 14 Fed. 
Cas. "474. Ail i]li[id(Sé claimS; wérè proviab and proof çff them 
before the refeuee in no way prejudiced the çreditorSnremedy under 
thè State law.byiarresti, on account of the fraud by which the sale 
aliid déliver;^ oï'tli^ goods ivere prôcuredi Loveland,' Bankr. 626; 
In ,re Eobinsoûi I ^r^ B, ;R, 'â;4i, Fed. Casi m. 11,030; lû re Rosen- 
berg, 2 N. B. Ê. 236, Fed. Cas. No. 12,q54; In re Migel, 2 N. B. R. 
481, Fed. Cas. No.. 9,538. .,, /r:,r;.,:: 

2. Nor is there any doubt that if the charges oiE iàlserepresenta- 
ti«ns are sustlained, thèse debts wotild be barred from the opération 
pf the di?cH^g^6 t)y subdivisidîi 2 of section 17, or by subdivision 4, 
or the bankruptcy act. Dil^Ççperitviews hâve beèn eni;ertained of 
tiiescope of thèse paragraphs. Paragraph 4 may be.iegarded as 
merely a brief sBbstitute for section 5117, Rev. Sti, and thus ap- 
plicable to frauds generally; and section 2, as respects frauds, to be 
designed merely to remove the doubts vi^hich arose Under the act 
of 1867, whether a judgmeilt fôr rsuch frauds, by merger of the orig- 
inal debt, did not make the discharge operative upoû it i On the 
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otlier liand subdiTision 2 might be construed as requiring that for 
ail frauds otlier than officiai or flduciary ones, judgments should be 
obtained in order to prevent their being barred; and the frauds re- 
ferred to in subdivision 4 deemed liinited to those committed by a per- 
son acting in an officiai or in a flduciary capacity. Loveland, BankP. 
(i25; Coll. Eankr. 135, 172; Low. Bankr. 307, 308; In re Thomas 
(D. C.) 92 Fed. 912; In re Rhutassel (I). 0.) 90 Fed. 597; Howland 
V. Carson, 16 N. B. É. 372, 28 Ohio St. 625. 

It is immaterial hère which of thèse views is adopted. If a judg- 
ment is' necessary to prevent the discharge from barring the debt, 
a prosecution of the suit to judgment should be allowed; since the 
essential nature of the claim, if the charges of false représentation 
are sustained, makes it one which evidently was not designed to be 
barred. 

3. By section 9a, subd. 2, the bankrupt is declared entitled to be 
exempt from arrest on civil process, except upon a debt or claim 
from which his discharge would not be a release. This imports that 
the bankrupt shall not be exempt from arrest where the debt or 
claim would not be released by his discharge, except to the limited 
extent provided; namely, when the bankrupt is "in attendance upim 
a court of bankruptcy or engaged in the performance of a duty im- 
posed by the act." 

This latter exception is new; there was no similar provision in the 
aet of 1867. How far does this exception extend? Is it to be construed 
as applying to the whole period during which the bankrupt has duties 
to perf onn, or only to the particular occasions when he is actually per- 
forming them? Section 7 imposes numerous duties upon the bank- 
rupt which continue at least up to the time of the hearing on his 
discharge. In most important cases his attendance for examination 
is required on numerous occasions from time to time, not merely 
upon his original examination and on his examination upon the ap- 
plication for a discharge, but on many other questions that frequently 
arise with référence to his assets or to disputed or doubtfui liens. or 
claims against the estate. 

For the bankrupt it is contended that a libéral construction should 
be given to this exemption, in order to avoid the perpétuai embarrass- 
ments in the bankruptcy proceedings which would be caused by his 
incarcération under state process. Opposed to this it is urged, 
that the exemption should be limited to the particular occasions 
when the bankrupt is actually in attendance in court, or actually per- 
forming a required duty, differing little from the ordinary right of a 
witness to exemption while in attendance on the court, to which ex- 
emption he was held entitled under the act of 1867 without any ex- 
press provision. Tn re Kimball, 1 N. B. R. 193, 14 Fed. Cas. 474. 

In gênerai order 12 (18 Sup. Ct. vi.) the suprême court, in prescrib- 
ing the précise extent of the bankrupt's protection from arrest, seems 
virtually to hâve given its own construction to this section, by provid- 
ing that the bankrupt shall attend before the référée on a day named; 
"and from that day shall be subject to the orders of the court in ail 
matters relating to his bankruptcy, and may receive from the référée 
a protection against arrest to continue untiï the final adjudication on 
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hip 3îppl|cat;ioii for a discharge, unless suspended or vacated by order 
offthe court." 

General order 30 (18 Sup. Ct. viii,), being presumably limited in its- 
opération to t]xe ;same period of time (Loveland, Bankr. 514), becomes 
thereby prftçtiç3..Hy compatible with section 9a, subd. 2. In the case 
of In re Bakçr (1). C.) 96 Fed. 954, the exception in section 9a, subd. 
2, is not congidered. 

The construction apparently given to that section by général order 
12, does Bot prioiisly interfère with the creditors' right to arrest in 
cases where, the, discharge is not a, bar> Tt merely suspends the exer- 
cise of that right for a certain limited period, The bankrupt is not 
entitled to ,pO|Stpone his application for a discharge beyond a year 
frpm the adjudication, and no extension of time would be granted by 
the court merely to prolong his freedom from arrest. 

As thig; Gpnrt may suspend oi?. vacate the protection from arrest 
provided by Tille 12, the court may grant it on terms, and hence under 
section 2, pi^bd.; 15, may require ■ security that the bankrupt during 
its continua,nC:e will obey ail ordeps of the court and not meanwhile 
départ from4t8 Jurisdiction. Upon the bankrupt's giving a bond to 
that eiïeqti fW^^PProyed security, the stay should be çontinued for 
^ period not pxceiçding 12 months from the date of adjudication, un- 
less an application for discharge be then pending, and in that case, 
until the final détermination of that application. 



■;■ ; là re BLAlà et al. 

. (Di^hiGt Court, S. Pi New York. January 25, 1900.) 

1. BATrKKUPTcV-^jDKlSDICTIONlN PaRTNERSHII» CaSBS — DOMICILE OF PARTNERS. 

,' . A pétition i «in involnntary: bankruptey against a partnership, alleginj; 

that, duripg the gi-eater part of the preceding six months, the several 

, partners ,h^^ . thelr respective domiciles within the district where the 

" petitlori là iaiéa, will be dismlssed on motion of the respondents, unless 

aménded où feave, where It Is shown that none of the members of the 

flrm had his domicile or resided within the district long enough to support 

, the jurlsdlGtion of the court. ■ 

2. Same— Place op Bdsinkss op Firm. 

Where a partnership has had its only place of business within a given 
judiclal district for a period of more than three months before the filing 
of a pétition in bankruptcy against it in such district, the court therein 
will hâve §uriSdiction of the pétition, although, during a part of that 
time, the only business carried on was in the way of wlnding up the 
afiCairs of tUe, flrm by two of the partners, the others having retired. 

3. Samk— Allbgatioît of Insolvbncy. 

In a pétition lii involuntary bankruptcy against a flrm, tt is not suffi- 
cient merely tô allège that "the partnership is insolvent," but there should 
also be an ayerment as to the solvency or Insolvency of each one of the 
partners. , . 

In Bankruptcy. On motion to dismiss pétition in involuntary bank- 
ruptcy against- the flrm of Blair, Sfem, Passano & Rosston. 

Hayes & ïîitterman, for petitioner, 

Seward, Gutlirie & Steele and G. A, i)e Gersdorfif, for bankrupts, 
6l)posed. 
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BROWX, District Jtidge. The pétition in the above case was flled 
on NoTember 20, 1899, against the four défendants above named. 
It States that they composed the co-partnership doing business under 
the name and style of the Anglaise-Américaine Soap Company; that 
during the greater part of the six months next preceding the de- 
fendants had their respective domiciles in the county of New York 
within this district and also had property therein; that the co-part- 
nership being insolvent on October 5, 1899, suffered a judgment to 
be recovered against it, under which a portion of its property was 
sold by the sheriff under exécution, whereby the judgment crédite rs 
would obtain a préférence; and the pétition asks that said "co-part- 
nership may be adjudged to be a bankrupt." 

The subpœna was served personally on Stem in this district; the 
other défendants were served by order in Baltimore and Richmond. 
On January 9th the défendant Passano appeared specially for the 
purpose of moving to dismiss the pétition for want of jurisdiction, 
and upon an affldavit obtained an order to show cause why the pé- 
tition should not be dismissed. The aflfidavit states in brief that 
none of the défendants had their résidence or domicile at any time 
within this district; that Blair during ail the period referred to 
had bis domicile and resided at Eichmond, Va., and the other three 
défendants at Baltimore, Md. ; that Passano had left the ârm from 
three to four months before the pétition was filed, and Eosston a 
month later; and that at the time of the préférence alleged, the flrm 
consisted of Blair and Stem only. 

Upon the return of the order to show cause and on hearing, a réf- 
érence to a commissioner was ordered to take proof and report the 
f acts as to the place of business as well as the résidence or domicile 
of ail the parties. 

From the report of the commissioner, it appears that the business 
of the Anglaise- Américaine Soap Company was started at Baltimore, 
where it was continued until about August llth or 12th, when it 
was removed to this district; that on July 22, 1899. Passano with- 
drew from the flrm, transferring his interest to the other three part- 
ners, who by agreement assumed ail the co-partnership liabilities; 
that on August 11, 1899, Eosston also retired from the flrm, where- 
upon the business was removed to this district by Blair and Stem, 
the remaining partners, as above stated; that Blair and Stem, from 
that time, continued the business under the same name and under 
the name and style of "Blair-Stem Company, Selling Agents for 
Anglaise-Américaine Soap Company"; that they continued the busi- 
ness in this district until on or about November 1, 1899, after which 
date and until the pétition was filed Xovember 9th, they were en- 
gaged in winding up the affairs of said company; and that they 
had no other place of business subséquent to August 12, 1899; that 
Blair, between the 12th and 18th of August, removed to New York 
from Baltimore, where he continued to réside until the Ist day of 
November. when he went to Richmond to réside; that Stem did not 
réside or hâve his domicile hère, at any time prier to November 7, 
1899. 
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f OEBese flndings are siippdrted by the évidence. They show, there- 
fore,iithat the pétition cannot ; be : sustained upon its avéraient of 
doBâieile withîri this district, since neither of the four partnerB had 
hisiBomi^ile or resided hère long enough to support the jurisdiction 
oflheifcourti. ' ' ■-;:: -i- ■ ,: 

'Fufther inquiry concerning th© place df business of the several 
partners was had in viewiof the possible' allowance of an amendment 
to the pétition, feetting up a place: of business vcithihthe district 
for tàe reqraisite period. Sectioii 5c of the act provides that in cases 
of partn^sMpfftiie court which has jurisdiction ofone'of the part- 
ners may hâve jurisdiction of all'^j and by section 2, subd. i; the 
court is authorized to âdjudgê bànkrupt persons "who hâve had 
their priiicipal place of business, resided, orhad their domicile within 
its jarisdictiôn" for the greater ^rtion of the six months preceding 
the petitioti. The above facts show that two ôf the partners, Blair 
and Stemyihad their only place of business within this diistrict for 
a littlé over three months prior to thé pétition, if the period from 
November Ist to November 20th; be dfeeméd a period of doing busi- 
ness, during which the firm of Blair and' Stem was in liquidation, 
in charge! of Mr. Stem; otherwisé nbt. i Under the circumstances 
above stated, I think thê period frôm November Ist to November 
20th cannët bë excluded from thfe period dtrring which Stem at least 
had his principal place of business in New York. The circumstances 
are altogether différent from those in the case of In re Little, 2 N. 
B. R. 294, Fed. Cas. No. 8,391. 

It is urged that the business conducted by Blair and Stem in New 
York, was not the originial partnerShip business of the four partners 
above nam«d, but the business of a new flrm; and that the provi- 
sion of section 5c should be held applicable only to cases where the 
partner lis tfansacting the same firm's business within the particu- 
lar jurisdiction, and not where he is simply transacting an independ- 
ent business of his own. But in this case Stem and Blair were in 
fact liquidating the old firm's business during this time. Nor do I 
penceive any s6und reason for limiting, as suggested, the ordînary 
meaning of the language used in sections 5c and 2, subd. 1. AïVhat- 
ever doubts majl hâve been raised under the act of 1867 (Cameron 
V. Canieo, 9 N. B. E. 527, 4 Fed. Cas. 1,128), the proceeding may 
certainly now be comraenced in any district in which either part- 
ner résides; the présent act leaves no doubt on this point (Lowell, 
Bankr. 360; Lotéland, Bankr. 191; In re Blurray [D. C] 96 Fed. 
600) ; and the same was held by Story, J., under the act of 1841. 
The reasons for the broad option given by the présent act were 
probably reasons of convenience, and to authorize the proceed- 
ings to be bad in any district wherein a partner was ordinarily to 
• be found, whether by résidence, domicile, or place of business. 

If the pétition were amended, thereforè, by averring that Stem's 
place of business was hère during the requisite period, the jurisdic- 
tion of the court should be sustained. The pétition must, however, 
further show whether; any of the individual partners are solvent. 
As it stands, it is ambiguous in this regard. It avers that the "part- 
nership is insolvenf'j but other statements seem to intimate that 
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Ijv Hiat Jîvofmont it is intended only to state that the joint assets 
are not siilïîcient to pay the joint obligations. No doubt a flrrn is 
sotiiotimes said to be insolvent when only a deficiency of joint as- 
sets is meant. But as each partner is liable in solido for the debta 
of the Company, so that they are debts of each individual member 
as much and as trulj as they are debts of the flrm, a partnership 
cannot with strictness be said to be insolvent while any one of the 
partners is able to pay ail the firm's liabilities. Lowell, Bankr. 359; 
Hanson v. Paige, 3 Gray, 239, 242; In re Bennett, 2 Low. 400, 3 
Fed. Cas. 209. By the express provision of section 5h., moreover, 
the flrm assets cannot be administered in bankruptcy if one of the 
partners is not adjudged bankrupt, unless by his consent. Bank v. 
Meyer (D. C.) 92 Fed. 896; In re Meyer (C. G. A.) 98 Fed. 976. It is 
therefore required by rule 1 of this court that the pétition shall state 
whether any partner, not joining in the pétition, is solvent or insol- 
vent. Form 2, moreover, prescribed by the suprême court (18 Sup. 
et. xviii.), requires for an adjudication of "the flrm" as bankrupts, 
a statement in the pétition that "the partners owe debts vs-hich they 
are unable to pay in fuU." This necessarily includes the individual 
responsibility of each, as well as their joint responsibility; and that 
form evidently contemplâtes that an adjudication of the flrm im- 
ports an adjudication of ail its members as well. To avoid any am- 
biguity, and any delay or complication in the subséquent proceed- 
ings, the insolvency of each member of the flrm should be alleged 
in the pétition if an adjudication against the flrm and an adminis- 
tration of the flrm assets in bankruptcy are sought, in order that 
issue on that point, if disputed, may be at once taken and heard along 
■with any other issues, and the scope of the proceeding determined 
without further delay. 

The pétition may be amended, if desired, within 10 days; if not s6 
amended, it will be dismissed. 



In re TINKER. 
(District Court, S. D. New York. January 27, 1900.) 

1. BANKKnPTCY-^DtS0HA.ROE — JdDGMENT FOK ToKT— .IuRISDICTION. 

Although tlie only debt scheduled against the estate of a bankrupt \e 
a jùdgment of a state court In au action against liim for criminal conver-' 
sation, the court of banlcrUptey has jurisdiction of his application for dis- 
Charge, and will grant hina a discharge it he is otherwise entitied to it, 
without any final détermination of the question of the effect of the dis- 
charge on such jùdgment. 

2. Samb— Dbbts Apfectbd bt DiscnAnsB— Jodoment for Crim. Con. 

Semble, that a jùdgment against the défendant in an action for criminal 
conversation is not a jùdgment "for a wiliful and malicious injury to the 
person or property of another," within the meaning of Bankr. Act 1898, 
§ 17, subd. 3. proyiding that such judgments shall not be released by a 
discharge In bankruptcy. 

In Bankruptcy. ^Ôn bankrupt's application for discharge and op' 
position thereto by créditer. 

Nelson Smith, for bankrupt. 
Thomas McAdam, opposed. 
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BBOWN, District Judge. Açi adjudication of the above ^banibnipt 
was madé on September 13, 189ÎJ, the only debt schedule4 being a 
judgiment agàinst him for |50,653.98 damages and costs, recovered 
in thié' suprême court of tbis state in an action of crim. con. 

On the returh day of the application for a discharge, the judg- 
ment. créditer bas objected (1) tbat the judgment is for a "willful 
and malicious injury to the person or prop^rty of another," and 
therefore will not be released by a discharge; (2) that this being 
the «nly debt scheduled, there are no debts to be discharged, and 
that the court therefore bas no jurisdiction to grant any discharge. 

The gist of .the action in which this judgment was recovered is 
the loss of the comfort, society and assistance of the wife. 2 Greenl. 
Ev. § 51, and cases there cited; 5 Enc. PL & Prac. 616; Barnes v. 
Allen, 1 Abb. Dec. 117. The violation of thèse rîghts springing 
from the marital relation, though a heinous personal wrong to the 
husband, can only with difficulty be said to be an "injury to bis per- 
son" (Eyall V. Kennedy, 52 Hqw. Prac. 517), and though the husband 
lias a légal right to the aid, service and assistance of the wife, the 
deprivatioh of this right can hardly be said to be an "injury to bis 
property." See ïn re HaenseU (D. C.) 91 Fed. 355, and cases there 
cited. tjnder the common-law System of pleading, indeed, the plain- 
tiff in actions of crim. con. might maintain trespass vi et armis; 
but the assault pleaded in such cases was an assault upon the wife, 
not upon the plaintiff ; and the loss alleged was "the loss of comfort, 
fellowship, aid and assistance of the wife." The action, however, 
might equally be brought in trespass on the case, in whiqh, after 
alleging the wicked and unjust acts, the same loss and damage were 
pleaded as in trespass vi et armis. See 2 Chit. PL *642, 856. 

Another requisite élément to prevent the opération of the dis- 
charge is, that the injury shall be "malicious," which seems to re- 
quire a malevolent intent towards the plaintiff. In actions of a simi- 
lar nature it bas been held that "malice" cannot be predicated, and 
discharges were therefore granted. Livergood v. Gréer, 43 IIl. 213; 
Howland v. Carson, 28 Ohio St. 625, 16 ]Sr. B. B. 372; In re Sullivan, 
1 Nat. Bankr. N. 380; Anderson v. How, 116 N. Y. 342, 22 N. E. 695; 
Oom. V. Williams, 110 Mass. 401. 

The ordinary course of procédure in adjudging discharges, where 
the court tas jurisdiction of the pétition, is to grant the applica- 
tion, if the brankrupt is otherwise entitled to the discharge, without 
determining in any way its effect in releasing any particular debt, 
and that course should, I think, be pursued hère. Coll. Bankr. 135. 
There may be other debts of the bankrupt owing to creditors wh'^, 
though not named in the schedules, yet by reason.of their actuai 
knowledge of thèse proceedinfes would be barred by the discharge, 
even though the judgment scheduled should not be released by it. 
Bankr. Act 1898, § 17, subd. 3. It cannot De said, therefore, that 
in the latter case the discharge would be of no possible use, or that 
the court has no jurisdiction to grant it. On the- other hand, if not 
granted, its force and effect could not be adjudicatied in the ordinary 
way by being set up as a bar to any further proceedings upon the 
judgment; while the granting of the discharge in this proceeding 
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would not necessarily be res adjudicata as respects its effect as a 
release from this judgment. The discharge should, therefore, be 
granted, without any attempt at a final détermination of its effect 
upon the judgment. 



In re ABLOWICH et al. 

(District Court, S. D. New York. .January 26, 1900.) 

Bankeuptct— Discharge Denibd— Cokcealment of Bocks and Assets. 

On an application for discliarge,in banlîruptcy it appeared tliat the 
bankrupts failed in 1895, and gave a bill of sale to certain creditors, under 
whieh the latter took posses.sion of the bankrupts' store, and removed 
the stock. The bankrupts stated that their books of account were at 
that time in a safe in the store, and that the inventory of property and 
schedule of debts which they flled with their pétition in bankruptcy was 
made from their books on the night before the sale to said creditors, 
when one of the bankrupts had the ledger at his house. It did not 
appear that the bankrupts ever went to the store for the books, or made 
any effort to recover them. There was a very large shrinkage or disap- 
pearance of assets, which, in the absence of the books, was entirely 
unexplained. Held sufflcient évidence that the bankrupts had destroyed 
or concealed their books of account with inteut to conceal their true 
flnancial condition, and the discharge should be refused. 

In Bankruptcy. On bankrupts' application for discharge and op- 
position thereto by creditors. 

Arthur Furber, for bankrupts. 

James, Schell, Elkus & McGuire, for creditors opposed. 

BEOWN, District Judge. Upon the objections to the discharge 
of the bankrupts in the above matter, the référée reports as follows: 

"The first spécification charges that the bankrupts in contemplation of bank- 
ruptcy and with fraudulent intent hâve concealed or destroyed their books 
of account, so that their true and actual flnancial condition could not be ascer- 
tained. 

"I find from the évidence before me, that the bankrupts kept fuU books of 
account of ail their business, and that they failed in business in 1895, and 
that about October Ist of that year they gave a bill of sale of their mer- 
chandise to Vietor & Achelis, who were creditors, and that said firm took 
possession of their store and premises and removed the stock. 

"That the books of account were kept in a safe in the store, and were left 
there when Vietor & Achelis took charge, and that none of the bankrupts 
ever went back to the storei to get the books and never made any attempt to 
get them; but they were, nevertheless, able to make an inventory of their 
property and a schedule of their creditors and amount of their liabilities when 
they flled their pétition in 1899, which they say were made from their books 
on the night before the sale to Vietor & Achelis, at which time one of the 
bankrupts had the ledger at his private résidence. 

"I do not consider that tti« bankrupts, either at the time of their failure 
in 1895, or since flling the pétition herein, hâve made any earnêst effort to 
secure their books of account, and am of opinion that they either destroyed 
them or fraudulently concealed them; and this view is emphasized by the fact 
that on January 1, 1895, the flrm stated that they had a surplus of assets 
over liabilities of $150,000, and on October 1, 1895, they made a bill of sale 
to Vietor ^ Achelis of ail their merchandise to pay their debt to them, and 
some other creditors, and assigned their book accounts to other creditors and 
confessed judgments in large amounts, and still their liabilities on October 1, 
1895, exceeded their assets by more than $100,000, thus showing a shrinkage 
in ten months of $250,000, which they are absolutely unable to explain. 
99 F.— 6 
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"Ttiey soid $175,600 worth of goodslft 1895, some at oost and some at a 
profit, and they hàd no unusualloss In buslnesB that year, and still they are 
unaWe, tq .account for tbe enormous shiinkage of f^ssets or any part of It 

"An exâminatîon of tlie books was most important, as it could not fail to 
disclose the disposition of tlie assets, and to aid tlie creditors In tracing them. 

"In view of ail ttie facts, I am clearly of opinion that tlie bankrupts either 
had possession of their books and purposely eoncealed them, or that they will- 
f uUy allowed them to be earried away and disposed of , in order to avoid a 
discovery of thelr true condition. Ernest Hall, Référée in Charge. 

"Dated January 11, 1900." 

I am not wliolly satisfled that the books were rettirned to the store 
by the bajQkrupts as they allège; 'in ail otlier respects, I think the 
only rational conclusion from the évidence is that reported by the 
référée. Any jury of merehants wonld^ I think, m find, and that the 
bankrupts K^ye made ho riçal efforts. itb obtain the books, but hâve 
virtually coocealed them to prevent a disclosure of assets, and that 
a large amount of assets disappearing at the time of their failure 
haré been frauduléntly cOntealed from their creditors and from the 
trustée. Tîié diScharge should, therefore, be denied. 



CHATTANOOGA NAT. BANK v. ROME IRON CO. et aL 

(Circuit Court, N. D. Gebrgia. October 20, 1899.) 

No. 1,085. 

1. BaNKHUPTCY— SoiTg AGAINST TRUSTEE'-' JURISDICTION 10» COUHT OF EquITT. 

A circuit court, or other court of equity, bas jurisdlctlon of a suit against 
a trustée in bankruptcy to, establl&h the validity and lien of a pledge made 
by the bankrupt of property which has corne into the hands of the trustée. 

2. Samb. 

Whëther a court of equjty bas jurisdlctlon to restrain a trustée in bank- 
ruptcy frotn paying but to creditors 'a fiind In bis hands, pending the dé- 
termination of a suit in stich court toestabllâh a lien on such fund, or 
whether the complainant mnst resort to the qourt of bankruptcy for such 
an order,; qùsere. ;''''; ;'"' ■ '^': >'''^^'i . 

TîiisiS a. Suit in eqûity to establish ajid enforce à pledge against the 
trustée in bankruptcy of, the pledgor.'' On objections to juriôdiction. 

Fouche & Fouche and King & Spalding, for plaintiff. 
Neel & Neel and Dean & Deah, for défendants] : 

NEWMAN, District Jtidge. The Chattànooga.; IS'ational Bank, of 
Chattanoçga, Tenn., hrings its bill against thé Roiûe Iron Company, 
a Georgia corporation, and against Halstead Smith, trustée in bank- 
ruptcy of said Eome Iron Company. The aVerments in the biil show 
that thé Rbihe Irdn Company^ is indebtèd to the Ohattanooga National 
Bank in the si^m, of 125,500, with intere^t and attorney's fées, and that 
to secure its aotes the Eome Iron Company pledged to the baak it» 
equity in certain pig iron stored in yard No. 48 of the American Pig- 
Iron Storagè Warrant Coihipany, in Ronie, Gfa. The facts further set 
out are : That; the Eomé ïron Company h^d pledged the pig iron iu the 
yard named, to ithe American Pig-Jron Storage Warrant Company, to 
secure certain warrants, and that it had an equity in said iron to a 
considérable amount over and above thfe sum securéd by the warrants. 
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On the 23d day of Februarj-, 1899, a pétition for involuntary bank- 
ruptcy was flled against the Rome Iron Company, and subsequently 
the Company was adjudged bankrupt, and on the llth of April, 1899, 
Halstead Smith, Esq., was appointed trustée in bankniptcy of said 
Company. That said Smith, as trustée, took possession, apiong other 
things, of the iron in the yard No. 48 at Rome, and bas been proceed- 
ing to dispose of the same, and to pay off the warrants referred to. 
The avernient further is that Smith, as trustée, bas in bis hands 
$30,000, or other large sum, over and above the amount necessary to 
pay off said warrants. On the back of the notes of the Rome Iron 
Company held by the bank is the following indorsement: "The with- 
in note is secured by the pledge and deposit of the following securi- 
ties, to wit, equity in iron in yard #48, Rome, Ga.," — signed by 
"L. S. Colyar, Prest. Treas." The purpose of the bill is to hâve a de- 
cree that the Chattanooga National Bank bas a valid pledge of, and 
équitable lien upon, the said equity of the Rome Iron Company in the 
iron in yard No. 48 at Rome, securing its said debt, and that it be 
decreed that the sum in the hands of the tnistee derived from said 
equity is subject to said équitable lien and pledge, and is not subject 
to be generally distributed by the trustée among the creditors of the 
Rome Iron Company who bave proved their debts in bankruptcy; and 
there is a prayer to this effect. There is a further prayer for injnnc- 
tion to restrain Halstead Smith, trustée, from paying ont the money 
to the creditors who hâve proved their debts, and that he be required 
to pay the same over to complainant. 

The question raised on this hearing is as to the jurisdiction of the 
circuit court, where the bill is filed, to entertain the same. The con- 
tention on behalf of the trustée in Ijankruptcy is that this proceeding 
should bave been brought in the district court, and as ancillary to the 
proceeding in bankruptcy. As I understand the décisions of the cir- 
cuit court of appeals for this circuit in Bernheimer v. Bryan, 35 C. G. 
A. 5Ô2, 93 Fed. 767, and Camp v. Zellars, 36 C. C. A. 501, 94 Fed. 799, 
a construction is given to clause "b" of section 23 of the bankrupt act 
which would give the circuit court jurisdiction in this case to the es- 
tent, at least, that the complainant might bave the validity of its 
pledge, and question of an équitable lien, determined. It is true that 
the cases named are not like the case at bar as to the character of 
the proceeding, but the view of our circuit court of appeals, as gath- 
ered from thèse cases, seems to me to be against the jurisdiction of 
the bankrupt court, and to favor the jurisdiction of other compétent 
courts, in controversies like the one at bar. How much additional 
relief the complainant in this case is entitled to, further than to hâve 
a decree in favor of or against its équitable lien against the equity in 
the iron, need not now be decided, and ought not to be decided, in 
view of the fact that, before the case reaches a stage where it 
will be necessary to do so, there may be additional and authoritative 
rulings which will control the question of jurisdiction, and the extent 
of jurisdiction. The jurisdiction of the circuit court to entertain the 
bill to the extent indicated will be sustained. 

I am in doubtas to whether the injunction issued on this bill, re- 
straining the trustée from paying out to other creditors the fnnds in 
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his Mnds aHsîil^ f ï-om the equity in the iron, should be continued, oP 
wkether the cdmplaiilant should apply in the district court for an 
order restraining the trustée until' its case in the circuit court can be 
determined. • For the présent, hoiVèter, I sliall direct that the in- 
jùntetioû; restraining the trustée in this respect, heretofore granted, 
be Continued until further order of the court. 



In re WASHBUKN et al. 

"' (District Court, D. Conùectlcut. January 22; 1900.) 

Ko,,;35. , 

Bankbuptcy— Filins Pétition. 

Wliefe a voluntary partnership pétition in banlsruptcy was signed, veri- 
fied, and presented by ail ttie meinbers bf tiie flrm, and was accompanied 
by schedules of the flrm's assets and debts, but net by any indivldual sched- 
■ : ules, and no ad,1udiéati(in was made theneon, but subsequently tbe pétition 
was in part witlidrawn, and a new pétition was flled, witli parts of tbe old 
pétition pasted thereo^i, and individual schedules of ail the partners addeC 
by way of amendmerit; and thereupon an adjudication was made, held, that 
the pétition was "flled," within the meanlng of the banicruptcy act, on the 
later date,. and not the earlier. 

In Bankruptcy. On pétition of certain attaching creditors and 
interv,eners to set aside a voluntary pétition in bankruptcy and dis- 
continue the proceedings thereon. 

Joseph P. Tuttle, fOr attaching creditors. 
John W. Coogan, for bankrupts. 

TOWÎfSÉND, District Judge. The only action taken by the peti- 
tioner hèrein, on which the alleged bankruptcy proceedings are 
foundedi was to file, on December 7, 1898, with the clerk of the 
district Court, a single partnersihip pétition, signed and sworn to by 
ail three haémbers of the flrm of Washburn Bros., and accompanied 
by schedules of the flrm creditors and flrm assets, but unaccoini)anied 
by any individual pétitions or individual schedules, either of creditors 
or asseta. The clerk claimed that individual schedules should be 
flled befote any proceedings were had, which daim was not tlien com- 
plied with, nor was any adjudication then had thereon, nor any 
référence to a référée. Before thèse proceedings, on September 13, 
1898, thèse petitioners, creditors of said Washburn Bros., had brought 
actions in the court of dommon pleas for Hartford county against said 
Washburn Bros., and attached their property, which suits were then 
pending and undisposed of. June 8, 1899, more than four months 
after said attachment, the original pétition was in part withdrawn, 
and a new pétition was flled, with certain portions of the old pétition 
pasted thereon, and the individual schedules of creditors and assets 
of ail the meinbers of thé flrm were added by way of amendment, and 
thereupon an adjudication of bankruptcy was made, and the usual 
référence issued. In thèse circumstances, I do not flnd that there 
is suffleient ground to set aside the pétition as flnally amended, or 
to discontinue the proceedings thereoh; but I do flnd that the bank- 
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iiiptt'v papers were not properly filed in this case until thej were suf- 
flcdeii,tl,y amended and perfected for a basis for an adjudication, whick 
was not until the date last named, June 8, 1899, and the clerk is in- 
structed to make such entry. 



NEW YORK ASBESTOS MFG. CO. v. AMBLER ASBESTOS AIR-CBLL 
COVERING CO. et al. 

(Circuit Court, E. D. Pennsylvania. January 24, 1900.) 

No. 61. 

1. Trade-Mahks—Validity— Descriptive Terms. 

Terms whlcli are descriptive of products, and identify the manufactured 
article to wliieh tliey are applied, rather than the manufacturer, cannot be 
appropriated as trade-marks. 

2. Samb— Suit for Unfair Compétition. 

A preHminary Injunction against alleged unfair compétition wlU not be 
granted on ex parte afHdavits unless a clear case is made out where it 
would resuit in serious damage to défendant, though the bill should ulti- 
mately be dismissed. 

This is a suit in equity for infringement of a trade-mark and for 
unfair compétition. On motion for preliminary injunction. 

Schreiter & Matthews, for complainant. 

Joseph G. Fraley, Henry N. Paul, Jr., and H. La Barre Jayne, for 
respondents. 

DALLAS, Circuit Judge. That either "air-cell" or "fire-hoard," 
as used by the plaintiff, constitutes a valid trade-mark, is at least 
open to very serious doubt. The impression now made upon my 
mind is that those terms are descriptive of certain products; that they 
identify the manufactured articles with which they are associated, not 
the manufacturer thereof ; and no more need be said "upon the sub- 
ject of trade-mark, separately considered, upon this motion. New 
York Asbestos Mfg. Ce. y. New York Fireproof Covering Go. (Sup.) 
62 N. Y. Supp. 339; Vitascope Go. v. U. S. Phonograph Go. (C. G.) 83 
Fed. 32. 

Neither lias it been made satisfactorily to appear that the defend- 
ant's compétition with the plaintiff has been unfair to the latter, or 
misleading to the trade or the public. In Lare v. Harper & Bros., 
30 C. G. A. 373, 86 Fed. 482, it was said: 

"It is a wholesome doctrine that equity will restraiu unfair compétition in 
trade; but it should be applied with caution, lest, through possible misapplica- 
tion, healthful and honorable compétition be defeated." And, further, that 
"it Is a rule, subject to few exceptions, that a preliminary injunction should not 
be awarded on ex parte affidavits, unless in a clear case. This rule has full 
application in a case like the présent [a suit for unfair compétition], where, 
though the bill should ultimately be dismissed. great damage would resuit from 
such an injunction," etc. 

Thèse observations are quite as pertinent to this case as to the one 
in which they were made. In Van Camp Packing Go. v. Cruikshanks 
Bros. Go., 33 G. G. A. 280, 90 Fed. 814, the court of appeals for this 
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(.irèuit; whicH also décided Lare V: HarjteP & Bi*ôsS., supra, alïïrmed 
an ët'der réfusing a prelitUiHary înjunctiori, which had been sought to 
restrain tbé allèged imitation by the défendant of the plaintiff's boxes 
and the stamps and letters upon them, bécàtise in a "state of uncer- 
tainty" the writ ought not to be awarded. In each of thèse cases the 
évidence in support of the motion was, in my opinion, more nearly 
conyineing ithan it is in the présent one. Preliminary injunction re- 
fused. 



NATIONAL FOLDING-BOX & P,4PBB 00. v. MTJNSON & CO. et aL 
(Circuit Court, D.Oonneetlcut.. January 20, 1900.) 

Patents— iNPKiNaBMBNT—PREiiiMiNABT Injunction. 

The Marburg patent, No. 291,015, for Improvements in paper slide boxes, 
eonsidered on an appUcation'for a preliminary injunction; and the show- 
in^ «st© infrlngement;fteid Insuffldent, lii view of the limitations upon 
thé scdpe of the patent by the prior art, to warrant the granting of an 
injunction. 

Thîs is à suit iK equity f or infringement of a patent; 

W. D. Edmonds, for complâinant. 
Beaeh & Fisher, for défendants. 



TOWNSEND, District Judge. On motion for preliminary injunc- 
tion. The bill allèges infringement by défendant corporation, and 
by defep.dantajp[arvey S. Munson and Edward B. Munson individ- 
ually and as pificers of,said corporation, of patent îTo, 291,6;15^ 
granteâ , Januâry 8, ISSi, tp T.; Jtf arburg. Complainant's equnsel 
admits tiat the alleged anveption "relates tp a humble, art, * * * 
and is an inconspicuons step forwardj" but contends that "the cir- 
cumstances surrounding it seem to entitle it to crédit a^ being more 
than a mère obvions eyped^ent." Complainant's patent, referring 
to certain defects in the pâper slide boxes of the prier art, states as 
foUows: 

"Tiie présent invention consista in providing a box-slide whose end or ends 
earry tucking-flaps, but whose body consists of free, unattached parts, wlth 
incisions dividlng its bottom from its sides for a distance sufflcient to admit 
the said end or ènds to be fctlded back to expose the contents, as will most 
fuUy hereinafter appear." 

The four claims cover such incisions severing the sides from the 
bottom. Two Of said claims cover a ûsùp "severed at à"; the third 
covers"the severings, a"; ,thefourthcovérs"sides * * • severed 
from the bottom." Ail tne drawings show the incisions or sever- 
ings, a, in the folding line between the bottom and sides. Défend- 
ants manufacture their boxes under patent No. 602,664, granted to 
Harvey S. Muiison Àpril 18, 1898, for a box in which there are two 
slits in opposite sides of the bottom, practically at right angles to 
eaCh ethèr, and neither 6f which is in the liné of the sèvérings, nor 
divides the side of the box frôm the bottom. The spécifie limita- 
tions upoii the scope àt èottiplainaat's patent, thé affîdavits and pat- 
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t-nts of défendants showing the state of the prior art, the fact that 
défendants are manufacturing a différent box under their subséquent 
patent, and the admission of complainant's expert that Marburg's 
invention consisted "of a judicious sélection of a certain location for 
the cuts," leave the question of infringement in such doubt that 
the motion for a preliminary injunction must be denied. 

The chief contention of complainant's counsel in his briefs and 
argument was that the individual défendants and défendant corpo- 
ration were estopped to deny the validity of the Marburg patent, 
because said individuals sold said patent to complainant, organized 
the défendant corporation, own much more than a majority of its 
capital stock, and control its business. The conclusion reached dis- 
penses with the necessity of considering either the question of pat- 
entable novelty or of estoppel. The motion is denied. 



CHILDS V. JOSEPH STEL WAGON CO. 

(Circuit Court, E. D. Pennsylvanla. January 12, 1900.) 

No. 5. 

Patents — Infringement— Rooftng Material. 

ïhe Chllds patent, No. 429,885, tor an improved roofing material, con- 
sisting of an uppcr and lower layer of paper or other f abric, between 
whlch Is interposed a layer of bituminous or other similar material, con- 
strued, and held net anticlpated; also Md Infringed. 

This was a suit in equity for infringement of a patent. On final 
hearing. 

Charles G. Ooe, for complainant. 

E. Hayward Fairbanlis and William C. Strawbridge, for respondent. 

McPHERSON, District Judge. This suit is brought to restrain 
the alleged infringement of letters patent No. 429,885, issued to the 
plaintiff in June, 1890. The subject of the patent is an improved 
rooflng material, and the claim is as f ollows : 

"The f abric above described, consisting of an upper and lower layer bf 
paper or other fabrlc, between which is interposed a layer of bituminous or 
other similar material, such material being unwoven, held in place by cords, 
ribbons, or other filamentous material of a thickness uniformly equal to that 
of the central layer, as set forth." 

In view of the prior state of the art, some référence to which is 
found in the spécification of the patent, it is clear that the claim 
is to be construed narrowly. The spécification and the history of the 
application make it plain that the patent is to be conflued to a 
rooflng material in which the interposed bituminous layer is of a 
"deûnite" thickness, and the cords, ribbons, or other filamentous ma- 
terial are "precisely" as thick as the layer. But even words so posi- 
tive as are hère used must hâve a reasonable interprétation, espe- 
cially when it is considered that, according to the usual method of 
manufacture, the thickness of the layer would always be expressed 
in a very small fraction of an inch. The layer of the patent is little 
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more thah a film, but, as nogfeater thickness is needed; none is usvd. 
Wheu, th'epefore,: it appears that the difEerence in thickness between 
the bituminous laj^er in the fabrics manufactured respeCtively by the 
plaintiff and the défendant is so slight that it can scarcely be de- 
tectèd by the aid of a strong magnifying gla^s, and that à délicate 
instniment ôfprecisibn is needed to décide whether the wire used 
by the défendant differs in diameter from the wire used by the plain- 
tiff, it seems to me that a poiût hâs been reached when the minute 
différences that may exist can be fairly disregàrded, and the court 
may justly say that both parties are using the same "deflnite" thick- 
ness of bituminous niaterial and the same size of wire, and that 
the wire in each case is "precisely" of the same thickness as the 
layer. Is, then, the resuit produced by the use of this material and 
the manner of producing the resuit the same in ï both instances? I 
think the question must be answered in the affirmative. There is 
the usual conflict of expert opinion in the testimony, resulting in the 
usual doubt in the mind of the court whether such a thing as scien- 
tiflc truth can be said to exist wheh a question of inf ringeraent is 
being fought ont. So far as I can judge, however, the defendant's 
theory is not Sound. I think there must be a layer — although, no 
doubt, it is a thin layer — of bituminous material between the inclosing 
sheets of felt in the defendant's fabric; for the sheets are already 
saturâted with similar material before the.liquid bitumen is applied, 
and can absorb little, if any, more. The feituininous material must, 
therefore, exist as a separate and deflnite layer between the in- 
closing sheets.* Neither are the wires imbedded in thèse sheets, 
but are imbedded in the bituminous layer, — as, indeed, the défend- 
ant expressly déclares to the public in some of its advertisements, 
— and the wires perform in the layer the same pocketing function 
that is performed by the wires in the plaintiff's fabric. This is true 
also of the sinuous wire used by the défendant. Some effort was 
made to treat the wires used by the défendant as a cohérent structure, 
and to class it as a "gauze," or a ^'woT:en'' fabric, rbecause the sinuous 
wire crosses two other wires once or twice in 8 feet, and extends up- 
ward and downward far enough to reach sometimes — but not to 
cross — the upper and lo^er wires of the four that extend longi- 
tudinally in the defendant's fabric. I do not think the effort was 
serions, but, in any eveût, it was riot successful. The direction of 
the sinuous wire is, on the whble, longitudinal, as is the direction 
of the other wires; and,, so far as I can see, it performs the same 
function as the others. I do not regard thèse five wires as a gauze, 
or a woven fabric or structure, in aiiy proper sensé of thesë words. 
I see no escape froïïi the conclusion that the defendant's fabric in- 
fringes the patent in suit. 

WithoUt discussing in détail the patents that are declared to an- 
ticipate the plaintiff's invention, I may say in a word that I hâve 
exarûinéd and considéred them ail, without being able to sustain the 
defendant's position upon this pointi' A decree may be entered for 
an injunction and the usual accounting. 
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NATIONAL CASH-EEGISTER CO. V. NAVT CASH-REGISTER 00. 

(Circuit Court, N. D. Illinois, N. D. January 6, 1900.) 

No. 25,351. 

Patents— EviDEKoB of Assionment — Patent-Office Records. 

Certifiée! copies of patent-office records of assignments are not prlmary 
évidence of sucli assignments, and are only admissible to prove title to a 
patent where proper foundation is laid by showing the existence of the 
original instruments, and that they are lost or destroyed, or that It Is out 
of complalnant's power to produce them. 

TMs is a suit in equity for infringement of a patent. On motion 
for preliminary injunction. 

Edward Rector, for complainant. 

Offield, Towle & Linthicum and Thos. W. Flynn, for défendant 

KOHLSAAT, District Judge. Défendant insists that complain- 
ant's title is not properly established in this case, as no proper founda- 
tion was laid for the introduction of certifled copies of the record of 
assignment in the patent ofiQce. In this I concur. My views of this 
question coincide with the opinions of the circuit courts of appeals 
of the First and Second circuits, as stated in Paine v. Trask, 5 C. G. A. 
497, 56 Fed. 233, and City of New York v. American Cable Ey. Co., 9 
C. C. A. 336, 60 Fed. 1016, respectively, and also with the dissenting 
opinion of Judge Woods in the Crâne Elevator Case, 22 C. 0. A. 549, 
76 Fed. 767. Certified copies of patent-office records of assignments 
are not made évidence by any United States statute, and, if compétent 
at ail, must conform to the rules relating to primary and secondary 
évidence, and are only admissible when proper grounds are laid; i. e. 
upon showing the former existence of the original instruments of 
assignment, and tlie fact that they are lost, or that it is out of -com- 
plainant's power to obtain the same for introduction in évidence, or 
that no better évidence is in existence. Even where copies of the 
records of deeds are by statute made évidence iû this state, it is a 
requisite that good reason be shown for the nonproduction of the 
original bef ore the certified copy is admissible. I know of no reason 
why the best évidence should not be required in patent matters when- 
ever it is possible to obtain the same, nor any rule which dispenses in 
patent litigation with the safeguards placed around the réception of 
secondary évidence in other suits. Until compétent proof of com- 
plalnant's title is shown, the court cannot entertain the motion for a 
preliminary injunction herein, and therefore I deem it unnecessary 
to pass upon the other questions involved. The motion for a pre- 
liminary injunction is denied, with leave to renew application. 
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• NOONAîï V. CHESTER PARlt ATHLETIC CLUB CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. January 2, 1900.) 

No.ëeâ.' 

1. Patents— Suit by AssrètJBE against Patentée for Infringement— Ex- 

TBNT Of'Estoppei^ by Àssignment. 

Xïie estoppel created bï' the àssignment of a patent does not prevent the 
as^igndr from denying liifringemeiit, and, in a suit against him ttierefor, 
thé' court will not assumé in favpr of the assignée anything inore than tliat 
the invention presented a sufflcieùt denrée, of utilitj? 'and novelty to justif y 
the issuance of the patent, and will apply to such patent the came rule of 
cônstrtictioîi, with such limitation, whidh would be applicable between 
the patentée and a stranger. : ' 

2. Samb— Construction OF Claims— EQUIVALENTS. 

/Wihere ,^e. vplidity of a patent rests entirely upontlje- novelty of the 
st)ééîïlc cotalimation of means to carry thé idéa of thie InVentor into prac- 
•, tical exeeutipn, the means themselves,b«|ing, old, the, range of équivalents 
allowable lô thé édmbiriàtion musf be So narrowed as to include nothing 
which Is nôi Substantiàllj' idéntical With tlié means pséd by the patentée. 
Thé use of <8ther known iheailB, tliôugh' équivalent in funetion, does Bot 
constitute Infringement m ; : ; 

8. SaMB— EQTOVAtBNT GOMBINXTIONS. :..•■ .'.■ 

■ Where tbe ideyise, shown lijj ftjpayljent çpnsists of a cqmbing.tion of oM 
eieineuts, it i^ êiititléd oniy tô'â very llmifed application of the doctrine of 
equiva;léits, arid" iâ not Infi-inged by combinationof différent éléments, 
also old, to àoetimpltsh 'thé samè 'piirpose, unless thé substitutions are 
. : merel^î cQloiuble. ■ ' !• > ,■ 

i Saî»B— Inf|iingbmknt— Plbasube Ratlways. , , 

The Thomiispi^ patents, No. 332,76?, for ImprovemeBts In, grftvity switch- 
' back râilwàys;' and Xo. 367,252, for improvernents in eleVated gravity and 
'cablè railroàds, thè Iii;<:ter béing foi^ aiï 'Improvement ori thé structure of the 
former, whiehoonsists iinaliïly in additig a cable asa mottve power for 
earrying thecars up tlie asçending gradés, with a devicé for automatically 
reieasinjg thefli when they start upoii a deseending grtide, ,when consti-ued 
aiid Urnited as réquired by ibe prior art, aire neither ot them infringed by 
• ' tlie electric pléatoe ràilwàj'of'tlïé'ïiflley patent, No. 549,700. 

Appeal fpGm the! Giccuit Court of the United States for the South- 
ern District ofOMo. V 

This IB a bill ta restrain the infrîngémént of patents Nol 332,762 ànd No. 
367,252, both issuçd to La .Marpus A. Thompson. The firsfc is for certain im- 
provernents in grftvity switch-ba,ck railways, and the second is for irpprove- 
ments in élevated gravity and cable railrôads. The oomplainant, Noonan, is 
the assignée of Thompson of'ilie exclusive jrlght, under sald patents of a lim- 
Iteiâ territory, wMch includes the county of Hârnilton, in the state of Ohio. 
The défendants are the Chester Park Athletic Club Company, a corporation of 
the state of Ohio, La Marcjis A. Thonjpson, the patentée under whom com- 
plàinant claims, CM. Lawson, Luke Lilley, arjd John Devere,,all of wham are 
stockholders and iiianaging ofBeers of the défendant corporation. The de- 
fendants denlêd infringement, and upon thls^'issue the circuit court dismissed 
the bill, and the complainant appealed. 

George J. Murray, for appellant. 

W. W. Wood, E. E. Wood, and Thomas L. Pogue, for appellees. 

Before TAPT, LUKTON, and DAY, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 
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1. The évidence by wliich it is sought to connect the défendants 
Lilley and Devere with the purchase by complainant of an interest 
under the Thompson patents involved. for the purpose of estopping 
them, and through them the corporation of which they are niembers, 
is insuiflcient to in any way afEect the disposition of any question in- 
volved in the case. 

2. Thompson, the inventor and assigner of complainant, is the 
président of the défendant corporation, and is undoubtedly afîected 
by the estoppel growing out of his assignment. Without deciding, 
we shall, for the purposes of this case, assume that the corporation 
is affected by the estoppel which prevents Thompson from denying 
the validity of the patents which he has assigned, and apply to it the 
same principles which would afifect him if he were the sole défendant. 
It seems to be well settled that the assignor of a patent is estopped 
from saying his patent is void for want of novelty or utility, or because 
anticipated by prior inventions. But this estoppel, for manifest rea- 
sons, does not prevent him from denying infringement. To déter- 
mine such an issue, it is admissible to show the state of the art in- 
volved, that the court may see what the thing was which was as- 
signed, and thus détermine the primary or secondary character of the 
patent assigned, and the extent to which the doctrine of équivalents 
may be invoked against an inf ringer. The court will not assume 
against an assignor, and in favor of his assignée, anything more than 
that thé invention presented a sufflcient degree of utility and novelty 
to justify the issuance of the patent assigned, and will apply to the 
patent the same rule of construction, with this limitation, which 
would be applicable between the patentée and a stranger. Babcock 
V. Clarkson, 11 0. C. A. 351, 63 Ped. 607; Bail & Socket Fastener Go. 
V. Bail Glove-Fastening Co., 7 G. G. A. 498, 58 Fed. 818; Cash-Carrier 
Co. V. Martin, 14 C. C. A. 642, 07 Fed. 786; Chambers v. Crichley, 33 
Beav. 374; Construction Co. v. Stormberg (C. C.) 66 Fed. 350; Clark 
v. Adie, 2 App. Cas. 423, 426. Tliis was the rule applied by the court 
below, and is the principal ground of objection to the decree flnding 
that the assigned patents, when limited by the previous state of the 
art, had not been infringed. 

3. The défendant Thompson, in 1897, constructed for the complain- 
ant an elevated gravity and cable railway, according to the claims of 
his patent No. 367,252, and assigned to him the exclusive right under 
tbat patent, as well as under patent No. 332,762, within three coun 
ties in the state of Kentucky and two in the state of Ohio. Subse- 
quently, Thompson, with others, organized the Chester Park Ath- 
letic Association, and sought to obtain from the complainant a license 
to construct and operate a similar railway upon the property of the 
association which was within the territory assigned to complainant. 
The parties could not agrée upon terms, and thereupon a railway of 
similar gênerai character and uses was constructed under plans de- 
vised by the défendant Luke Lilley, who subsequéntly applied for and 
obtained a patent for his structure, being patent No. 549,700, of 
March 30, 1897. The contention is that this "Lilley Electric Pleasure 
Railway," as it is styled in the patent to Lilley, infringes the com- 
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bina<îk»ni9 corered by the t#o pfl'tents to Thompson 80 assigned to 
.complainaat. u 

Alt the time Thompson assigbed the patents hère; involved to the 
oomplainant, he was the inventor acd patentée under two other pat- 
ents involving the same gênerai' «nbject-matter, and this fact was 
known to complainant. Thèse additional patents were No. 310,966, 
for a roller+coaster structure, and No. 348,796, for a pleasure cable 
railway. Thèse patents Thompson declined to assign to complainant, 
though solioitéd to do so. Thèse two unassigned patents become of 
material importance when we corne to détermine the scope of the in- 
ventions covered by the two patents which were assigned. The 
earlier of the two i)atents assigned is No. 332,762. The claims said 
to be infringed by the Lilley patent are Nos. 1 and 2, and are as fol- 
lows: 

"(1) In a gravity swltch-back railway, the comblnatlon, wlth the trestle- 
work so constructefl as to form a sériés of descending and ascending planes, 
of the longitudinal strlngers for the [teceptlon of the rails, the guardways or 
strlngers for preventing the cars from jumping the tracks, and the brafee-sUdlng 
ways or strlngers, Substantlally as aid for the purpôses descrlbed. 

"(2) In a gravity swltch-back rallT^tfày, the combinatiOn, wlth the undulating 
trestlework havlng thereon the longltudilial trackways and rails, of the guard- 
strlngers, and brake-sUde strlngers co^tlguous thereto, (>f a car havlng brake 
sboe^ whlch eng^e wlth sald brake strlngers through the opération of a lever, 
substantlally as ahd for the purpôses set forth." 

The flrst two of the éléments in claim No. 1 are the undulating 
trestle with longitudinal strlngers upon which the rails are mounted. 
Thèse éléments constitute the entire subject of the earliest patent to 
Thompson, being patent No. 310,966, for a roller-coasting structure. 
Such structures were not new. Twôi patents ate exhibited covering 
the same class of pleasure railway6,-—one to T. Alexander, of De- 
cember 26, 1882, for an artiflcialsliding hill. No. 269,554, and another 
to J. Pusey, for a coasting course, No. 318,026.' The other éléments 
in the first claim cover means for stopping and controlling the cars. 
Thèse éléments are guard strlngers inside the track rails for prevent- 
ing the cars from jumping the track, and "brake-sliding ways or strlng- 
ers" for the car brakes or shoes to slide upon for aiding in the stop- 
page of the car. The second claim is identical with the first, except 
that it includes, as another élément, "a car having brake shoes which 
engage with said brake strlngers through the opération of a lever." 

In both patents No. 310,966 and No. 332,763, gravity alone was re- 
lied upon for carrying the cars over the undulating track, and the 
patents difler from each other only in so far as the later patent pro- 
vides a means for stopping and controlling the cars and preventing 
accidents. Devices for stopping railway cars, and for conflning them 
to the flxed track, were confessedly old. Thompson used stringers 
laid inside the track-rails, so as to leave just space enough for the 
flange of the wheel, a pair of brake-sliding ways or stringers each 
abutting the guard stringers, and a rocfcing brake shoe which en- 
gaged thèse guard stringers. The undulating structure upon which 
his rails were laid was old. His déviées for guarding against derail- 
ment and for stopping his cars were, at most, an adaptation of old 
devices to a new use, or rather to a new combination for new but 



NOONAN V. CHESTER PARK ATHI.ETIC CLUB CO. 93 

analogous purposes. The structure resulting from the combination 
of éléments was one which involved little more than ordinary me- 
chanical skill. Ail he did was to ad&pt old things for a spécial pur- 
pose so nearly analogous to the former uses of the same devices as 
to require little skill in their modification. 

His patents must rest upon the novelty of the spécifie combination 
of means to carry his idea into practical application. He is not en- 
titled to a monopoly of analogous means found in the old art. Subsé- 
quent improvers are equally free to accomplish the same gênerai re- 
suit by différent means, if not purely colorable changes. The range 
of équivalents allowable to the combination must be so narrowed as 
to include nothing which is not substantially identical with the means 
emploved by Thompson. Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 
81, 37'l. Ed. 1059; Wright & Colton Wire-Cloth Co. v. Clinton Wire- 
Cloth Co., 14 C. C. A. 646, 67 Fed. 790; Wells v. Curtis, 13 C. C. A. 
494, 66 Fed. 318. 

The appellees use no brake stringers and no inside guard rails, but 
only the old and well-known form of an outside guard rail commonly 
used on curves, bridges, and trestles of commercial and street rail- 
ways. The brakeslide stringers they wholly omit, their brake being 
the ordinary fiât brake directly engaging the track rail. Construed 
in the light of the old art, défendants do not infringe patent No. 
332,762. 

4. Patent No. 367,252 is subject to the same limitations growing 
out of the state of the art. It is for an improvement upon the struc- 
ture covered by patent No. 332,762. This improvement mainly con- 
sists in adding a positively driven cable as a power for carrying the 
cars up and over the ascending grades, when the car is automatically 
released, and allowed to pass over the descending grades by gravity 
alone. A positively driven cable, with appliances for clutching and 
releasing the cable, was a well-known i>ower used for propelling 
street cars, and for ascending and descending the tracks of inclined 
railways. What Thompson did was to adapt that well-known means 
to the peculiar necessities incident to switch-back railways, so that 
the cable might be automatically clutched when an ascent was begun, 
and automatically dropped when a descent was to be made. The 
novelty consists solely in the means adopted for utilizing the power 
of the positively driven cable for the purpose of making an ascent, 
and for automatically dropping it when gravity was to be resorted to. 

The fourth claim of the patent is the broadest of those supposed to 
be infringed. If that is not infringed, none is. That claim is in thèse 
words: 

"In an elevated gravity and cable railway, the combination with cables 
and motive power, arrangea substantially as described, for propelling the same, 
of a car provided with a gripping device, and mechanism, substantially as de- 
seribed, for actuating the same, as and for the purposes set forth." 

This claim includes, as necessary and indispensable éléments, a 
positively driven cable, and a car provided with appliances for clutch- 
ing and dropping the cable automatically, both substantially as de- 
scribed. The structure of the appellee includes neither the cable nor 
the car provided with appliances for seizing and dropping a cable. In 
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otI*i''Wo>ds, ail of the atetuatiûg elefflêùts'^f the pafétit liavo lioon 
ouii:ted,= aiid a wliolly difleriént set of iàstriimentalities hâve beeii 
substitùtëd. The use of a^positively driveil cable in th.e operatioti of 
rebiclès used upon amusemeiit structures Ofthe class to wliich ail 
the combinations undet considération belong was not new. The slid- 
iûg cars déScribed in the Àléxander patent for au artifleial sliding hill 
werè actuated by a cable. ïbe same power is suggested as a uieans 
for carryiûg such cars up the ascending grades of Pusey's artificial 
coasting Coursé, patent ^'0.318,020, and its actual use is shown by 
TliompiSori's patent, No. 348,796, for a pleasure cable railway. Thèse 
uses in the précise art bei'e under considération would forbià any 
broad construction of Tlionipson's adaptation of the power derived 
frôm isnéli a positively driven cable in the subséquent patent now 
under coùsideration. ' > 

The allument of counsel for appellant is that the substitution of 
the electric motor and proper appliances for using the current on 
ascending grades, and for cutting it ofiE on descending grades, for the 
cable and grippîng appliances of Thompson's patent, is but the em- 
ployment of wcllknown équivalent means f or accomplishing the same 
reâult, ànd theréfore inffingement. 

In B^irr v. Duryee, 1 Wàll. 531-573, 17 L. Ed. 658, Mr. Justice Grier, 
speaking of a similur naudè of argument to show infringement, said: 

"The arsumont used to show infringement assumes that every combination 
of devices In a miachlne w;hich Is used to prodnee the same effect is aecessarily 
an équivalent f9r any other çoiÇlilnation used for the same purpose. Thls is 
a flagrant abuse of the terra 'çiqulvalent.' i Without attempting to deflue thls 
abstract'term liy ô'ther abstract'térpia, we may glve exàmples wh'ch will best 
show its aptiilcàtibn to machines, as, where àsimple lever is used in one. and 
the other substitutes a cam, or toggle joint, or wedge for a cam, and many 
other cases whpre one mechanlcal power is substituted for another in a ma- 
chine. In the case of McCormiclt v. ïalcott 20 How. 405, 15 L. Ed. 931, we 
hâve said: 'If the invention clalmed be itself but an llnprovement on a known 
machine by a tncre change of f orm or combiniition of parts, the patentée can- 
not treat another: as an infringer who has Improved the original machine by 
use of a différent fprm, or combination perforroing the same functions. The in- 
venter of the lîrst lmI)roverd^nt cannot invoUe the doctrine of équivalents to 
suppress ail other imijrovemén'ts which are not colorable invasions of the flrst.' 
But it has been arguod that, though not a Colombie invasion of the patentee's 
daim, itis an évasion of bis patent, which Is equally injurious. If so, it is 
dainnum absque injuria. Every man has a right to make an improvement in 
a niii chine, and évade a previous patent, provlded he 4oes not Invade the rights 
of the patentée." 

If the structure resulting from the combinatipn of old éléments in- 
chidt^l in tliis fourth claipi of the Thompson patent was an invention 
of primary cLaracter, so as to entitle the patent to a generous apj)li- 
cation of the doctrine of équivalents, there might be room to say 
that the substitution of the electric motor vvith the appliances neces- 
sary for the control of the electric current for the positively driven 
cable, with its péculiar clutching mechanism, would be but the use 
of means which, in the propulsion of street cars, were well-known 
équivalents for each other. But the Thompson patent is not entitled 
to a broad construction, nor to a libéral application of the doctrine of 
équivalents. In addition to the omission of the cable and essential grip- 
ping devices, the dclendaiits adoxHiou of the electric motor involved 
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certain necessary structural changes in the gênerai plan of its railway. 
Grades possible in a cable and gravitj' railway were not practical in 
an electric and gravity railway. A grade of 5 or 6 per cent, was the 
limit practical in a structure where the ascents were to be made 
through the power derived from a motor. This required Lilley to use 
towers at certain intervais, up whicli, by a winding railway, his cars 
were carried, in order to attain a height sulîficient to give them the 
necessary velocity to carry them down the undulating descending 
grades to the foot of the next ascending grade. This substitution 
of the electric motor for the positively driven cable of the Thompson 
patent, and the structural changes necessary to utilize the motor, in- 
volved something more than colorable altérations, and implied in- 
Tentiveness quite as marked as that which distinguished Thompson's 
gravity and cable railway from his earlier pleasure cable railway. 
Thompson's patent, No. 367,252, when properly construed and limited, 
as required by the history of the art, is not infringed by the structure 
of the défendant, and the decree of the circuit court is afïirmed. 



ANTHONY et al. v. GENNERT. 
(Circuit Court, D. New Jersey. January 2, 1900.) 

1. Patents— Inpbinqement — Photoqraphic Shuttbbs. 

The Green patent, No. 362,211, for a photographie shutter, construed, 
and held valid, but limited by the stated purpose of the invention, -whicli 
was to adapt the shutters previously in use to caméras having smaU-sized 
front boards, by construeting them in two pairs, each pair of which, when 
opened, should fold back into the case side by side, and thus lessen the 
spaoe required for thelr opération, and, as so limited, not infringed by 
shutters which, while arranged in two pairs, do not fold side by side. 

2. Sami;. 

The Perry patent, No. 287,858, for a photographie shutter, helê to be 
limited by the amendments made in its claims to meet objections of the 
patent office to the spécifie eombination thereln described, and, as so lim- 
ited, not Infringed. 

This was a suit in equity for the infringement of certain patents 
for photographie shutters. On final hearing. 

Edmund Wetmore, for complainants. 

Louis 0. Raegener and S. Lewis Moody, for défendant. 

GRAY, Circuit Judge. This action is brought for infringement by 
the défendant of two patents for photographie shutters, owned by 
complainant, viz. No. 362,211, of May 3, 1887, to George F. Green, 
and No. 287,858, of November 6, 1883, to Henry B. Perry. The bill 
allèges conjoint infringement of thèse patents, together with another 
patent, .afterwards withdrawn from considération in this suit. 

"Photographie shutters are designed to be combined with either 
one end or the other of the lens tube of the photographie caméra, so 
as to close such tube against the entranee of light to the interior of 
the caméra containing the sensitized plate, until such time as it is 
desired that light should be admitted thereto, when the shutter opens 
for this purpose, then closes accordingly, as the mechanism is manip- 
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ulated bythe opéra tor." The spécifications state that the invention 
relaites to that class of shutters which are operated by a pneumatic 
engine, and particularly to the shutter for which letters patent No. 
342,693 were granted to the same inventer, on the 25th of May, 1886. 
The previous patent hère referred to was one which provided for a 
two-winged shutter to close the orifice containing the lens of a pho- 
tographie apparatus. Two wings were pivoted on the lower edge of 
the circular orifice, and were operated by the stroke of a piston com- 
municâted to a projection from each wing, constituting the short ends 
of levers ôf the flrSt order; thus giving to the wings a rapid and 
almost instantaneous closing motion from the sides towards the cen- 
ter, where they slightly overlapped, to exclude ail ppssibility of the 
entrance of light. Thèse wings necessarily operated in parallel, but 
différent, planes, in order that one nïight close over the other, and 
were made of light and thin material, like Taggers' iron. When the 
lens was opened, thèse wings, of course, were moved back inside the 
frame, and occupied, each of them, a space something wider than one- 
half the orifice. They accomplished the purpose of rapid and almost 
instantaneous opening and closing of the photographie lens, which 
had become so désirable in modem photography, in which such high- 
ly sensitized plates are used. But the space occupied by the wings 
in the frame, on each aide of the orifice, made necessary a broader 
"front board," as it was called, than was convenient in caméras that 
were intended to be packed and carried about. The patentée, Green, 
devised a way in which to overcome this inconvenience, by dividing 
thé two wings ôf his ghutter, so as to make a pair of wings, instead 
of one wing, on each side, that shoùld be actuated from pivots on one 
side by an air engine, as in the case of the two-winged shutters, each 
wing of the pair having a différent range of motion, and moving in 
parallel, but différent, plançs, so that they could overlap each other 
whén stowed away in the sides of the frame, and also,when moving 
beside each other when closing or opening the lens. The wing of each 
pair which served to close the center of the orifice must, of course, 
move with a quicker motion from its place of rest than the other 
wings whose ofilce it wâs tci close thé sides of the orifice. This was 
arranged by the différent position of the pivots and slots in the lower 
side of the orifice, and was a matter of not difiicult mechanical ar- 
rangement. -The end had in view by the patentée, as set forth in his 
spécification, was thus achieved. It is thus stated: "The object of 
this improvément is to adapt my shutter to caméras which hâve small- 
sized front boat-ds, and v^bich therefore'Çannot apply a, shutter which 
requires sb inuch latéral spacé as thoseheretofore in use. It is also 
adapted for use in the fr^iit of the tube, and will not then be so large 
as to be objectionable." Though the principle upon wiicb this was 
done was simple, and ohîy involved the cùtting in two, so to speak, of 
each wing of pie two-wiiîged shutterj so that the two narrowér wings 
thus formed siioi;iid fold against eâch other side by side, like the 
sticks of'a lady'i fan.^ yet it will not do on this accountto say that it 
did not involve intention. It is çharacteristic of the well-developed 
inventive faculty ta reèéivë suggestions from what are oftentimea the 
most ordinary âad familiar objects in nature or in art. The folding 
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device, hy wliich the double pair of shutters could be packed away 
more closely, is certainly similar to the contrivance by which the 
sticks of a lady's fan or the pinions in the wing of a bird are folded 
away when dosed. The suggeistion thus made, if suggestion it was, 
was new and useful in its application to the subject of the patent in 
suit, and was a real and yaluable exercise of the inventive faculty. 
The question hère raised, then, must be as to the scope of the inven- 
tion described in the spécifications and stated in the first claim, and 
whether, properly interpreted, that scope covers the contrivance of 
the défendant in this suit. 

|t As we hâve seen, the object had in view by the patentée of the 
Green patent was a shutter, so divided into four wings, instead of 
two, that each pair of wings would stow or pack away in the opposite 
sides of the lens opening, and take up nearly one-half less room 
laterally in the frame of the front board than was occupied by the 
two-winged shutters. The diminution of latéral space required for 
the stowing of the shutters when the lens was open seems to hâve 
been the primary object of the invention. How the patentée sought 
to accomplish this is set forth in claim 1, which is as follows: "(1) 
A photographie shutter provided with four wings, AA, BB, overlap- 
ping each otlier, and having différent ranges of movement, whereby 
they are enabled to fold back into the case side by side, substantially 
as set forth." As the other claims hâve only to do with the spécifie 
mechanism, the flrst is the only claim with which we are concerned 
in the question of infringement. This claim, then, is the measure 
of the monopoly granted to the patentée, and this monopoly cannot 
be extended beyond what is demanded in the claim, although it may 
be limited by the state of the art. The claim is not for four wings 
having différent ranges of motion, but for a combination of thèse, 
when so constructed and arranged, as to enable the wings to fold 
back into the case side by side. The claim is not broadly for a four- 
winged shutter, but is limited by the désignation of thèse wings by 
letters, and by référence to the drawings and words, "substantially as 
set forth." The words, "fold back into the case side by side," must 
be given what would seem to be their ordinary and flrst-blush mean- 
ing. That meaning, plainly, is not only, or chieily, that the two 
pairs of wings should, on opening the lens. raove back side by side, 
but that, when in the state of rest, they should lie side by side in 
the space on each side of the lens opening. To accomplish the object 
of diminishing the latéral space necessary to hold the shutter wings, 
which we hâve seen was the object of the invention, it was essential 
that the wings should lie superimposed, the one upon the other, or 
side by side. It was not essential that, in the act of moving back to 
the place of rest, they should move side by side. The words, "to fold 
back into the case side by side," refer, it is true, to the act of folding, 
but contemplate the completion of that act when the wings are folded 
back into the case side by side. The folding back. then, of the four 
wings, AA, BB, with différent ranges of movement, so that they 
should lie side by side, seems the essential feature of the invention. 
Not only does the claim thus interpreted not permit of a broader 
99 ¥.—- 
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gcope,,but the State of the art would forbid a claim resting on the 
mère division of the two single shutters into four. 

Cojnparing the claim thus interpreted with «ief endant's f our-winged 
shytter, we flnd that the latter is a photographie shutter provided 
with four wîngs, one pair of which are on one side of the lens open- 
ing, and the other pair on the opposite side. As arrangea in prac- 
tice, one pair is on the npper side, and the other pair on the lower. 
The upper pair are narrower than the lower pair, and they hâve dif- 
férent ranges ofmovement. The fonr wiûgs aiso overlap each other 
somewhat, when the lens is closed, with the obvions purpose of insur- 
ing the exclusion of light. This featurè is given to other forms of 
shtttters, and notably so in the case of the two-winged shutter of the 
first Green patent; btitj when the lens is open, the shutters do not 
fold back into the case side by side, as 'do the shutters of the Green 
patent. The shutters of the Green patent aire pivoted on one side of 
the lens, and fold back alongside of each other, untilthey close, like 
the sticks of a fan, on each side of the lens dpening. In the defend- 
ant's shutter, the winga above and belOW, while ôverlapping when 
closed, retreat from each other to opposite sides of the lens, and do 
not, in any sensé, fold back side by sidè, or Me side by side when they 
are folded back. It is trije that, whefa the lens is open, the tips of 
the lower wings slightly overlap the tipS of the upper wings, or vice 
versa; and on this account, as well as on account of the Overlapping 
when the lens is closed, they move in différent, though parâllel, planes, 
so that they should not meét edgé to édgein the center^ of when folded 
back. But the ôverlapping of the points of the wings, when folded 
back, doçs not constitute a "folding back 'Into the case side by side," 
as set forth in the daim, nor do the "wings, BB, close back in the 
same space occupied by the wings, AA.*"?' In the act of unclosing the 
wings of defendant's shutter, instead of folding back side by side, they 
retreat from each other. iThey are cIosct together when the lens is 
closed than whefl it is oj^n. It would bequite possible to eut off the 
points that overlap when the shutter is open, so that the wings should 
nottouch at ail, without destroying the essèntial features of the de- 
fendant's device. 

The defendant's shutter, therefore, seems to lack the essential fea- 
turè of the Green patent, vi2. the folding back of the two pairs of 
wings, side by side, when the lens is open. It is not clear what the 
object of the defendant's f our-winged shutter was. The évidence does 
not disclose it, and the connsel for défendant says that it can only 
be conjectured. But, whatever it wâs, the means employed in de- 
fendant's shutter are two sets of wings, ha ving différent ranges of 
movement, it is true, but they are not the combination of two sets 
of wings, AA, BB, adapted to fold back into the case side by side. 
As has just been said, the object of defendant's form of shutter is 
not apparent, but it could hardly hâve been to diminish the space 
occupied by the shutters when the lens was open; for, whatever 
economy may hâve been gained as to the latéral space, it was more 
than lost in the increase of vertical space required for the stowing of 
the upper and lower pairs of shutters. The contention of défendant 
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seems correct, that the object of the Green patent, as gathered from 
the spécifications and claim, was not an economy of space laterally 
at the expense of an increase of space vertically. As is well said 
by défendant, if this had been so, it could hâve been accomplished by 
pivoting the two-winged shutters at one side, so that they would be 
stowed above and below when the lens was open. And this conten- 
tion as to the object of the invention is strongly supported by the lan- 
guage from the spécifications already qnoted, and which may be hère 
repeated: "The object of this improvement is to adapt my shutters 
to caméras which hâve small-sized front boards, and which therefore 
cannot apply a shutter which requires so much latéral space as those 
heretofore in use. ït is also adapted for use on the front of the tube, 
and will not then be so large as to be objectionable." It is plain that 
a construction which narrowed the width, but increased the length, 
of the front board, would not accomplish the object as thus stated. 
As, therefore, there is not found in defendant's structure a combina- 
tion consisting of substantially the same means, having substantially 
the same functions, and adapted to attain substantially the object, 
proppsed by the complainant's patent, there is no infringement. 

The other patent, of which a conjoint infringement with the Green 
patent, just discussed, is alleged in the bill, is that granted to Henry 

B. Perry, hereinafter called the "Perry Patent," being 287,858, of May 
3,1887. The claim of this patent reads as foUows: "The combina- 
tion of the frame, A, slides, BB, having stud, b', links, B', and lever, 

C, with the cylinder, D, having piston, d, connected to the lever, and 
the air bulb, E, and its tube, e, ail constructed and arranged to oper- 
ate substantially as and for the purpose set forth." The patent 
shows and describes a shutter comprising two slides, lettered, BB, 
provided with openings which, in one position of the slides, may coïn- 
cide with and uncover the lens opening of the caméra, but which, in 
a différent position of the slides, are moved out of coïncidence, so as 
to close the lens opening. Thèse slides are separately shown in Figs. 
3 and i of the patent drawing. The original purpose of the inventer 
is shown by the file wrapper and contents, and it was, in the lan- 
guage of the spécifications, to "expose the lens to the light at the 
center first, and close it at this point last." The original applica- 
tion contained three claims, the first of which was as follows: "(1) 
In a shutter for caméras, the combination of two perforated slides, 
moving in opposite directions, whereby the exposure is from the cen- 
ter towards the edges, substantially as and for the purpose set forth." 
The first claim was objected to upon référence to the British Journal 
of Photography Almanac for 1880 (page 123), and was erased by the 
applicant. The original second claim read as follows: "In a pho- 
tographie shutter worker, a frame containing two oppositely moving 
perforated slides, connected together and operating simultaneously, 
in combination with an air cylinder, provided with a piston and an 
air bulb and conductive tube, substantially as described and shown " 
This claim was rejected upon référence to the Spurge and Whiteher 
patent, and was then amended to read as follows: "In a photogra- 
phie shutter, a perforated frame containing two oppositely moving 



IGD 89 FEDERAL REPORTER. 

pecfijrated slides, conneçted together and operating! BiHmît6.neously, 
thfe perforations of the frame and slides registering With ieàch other, 
in coiilbination with an air cylinder, provided with a piston aiid an 
ai ' balb and conductive. tube, substantially as showh and described." 
Thisamended claiim was rejected upon référence t« thé state of the 
art, and liponiurther référence to TOlumes 26 and 28 of the British 
Journal of Photography (pages 555, 126). The applicantj without f ur- 
ther contention, eraaed this original second daim, and thé patent was 
then allo\Ked upon the original third claim, which is now the only 
claim of the patent, and has been recited above. 

It is thue apparent that the patentée supposed, when he made his 
application, that he had invented a photographie shutter which would 
"expose the lens to the light at the center flrst, and close it at this 
point last," and particulàrly the means for constructing and operat- 
ing such a shutter. It is a matter of record that the rejection of 
theséclaims was acquiesced in by the applicant, and that he consent- 
ed flnally to confine his monopoly to the narrow limits set forth in 
the single claim contained in the patent as issued. It seems to the 
court, theui that his monopoly . must be measuréd by èhé pkrticular 
mechanism and combination described in the claim. And this con- 
clusion âeèms ail the more necessary, by reason of thë fact that in the 
claim: the. separate parts of the combination are désignâtes by the 
spécifie letters of refei^ence used in the drawings. "Whën a p-itentee, 
on the;rejeètion of his application, inàerts in his spécification, in con- 
séquence,: limitations and restrictions, for the purpose of obtaining 
his patent, he cannot, after he has obtained it, claim that it shall be 
ccnstruedi as it would hâve been construed if such, limitations and 
restrictions were not contained in it." Koemer v. Peddie, 132 TJ. S. 
317, 10 Bup. et. 99, 33 L. Ed. 383. In this patent, therefore, we hâve 
a combination of three things: î^rst, two oppositely moving per- 
forated slides; second, a mechanism for moving them in opposite di- 
rections at the same time, which consists simply of a lever of tàe flrst 
order, pivoted or fulcrumed in the middle, each arm of which is con- 
neçted with one of the slides by means of a Connecting link and 
stud, so ,that when power is applied to move one end Of the lever in 
one direétion, and moving the slide with it, the other 'end moves in 
the opposite direction, and communicates that motion to the other 
slide; third, a pneumatic engine, which actuates the mechanism by 
moving a piston attgched to one end of the lever. 

A careful examination of thç testimony of the experts in that re- 
gard dearly demonstrates that ihere was nothing new in the device 
of the two perforated slides moving in opposite directions; nor is 
there anything new, or that required invention, in the use of a leA'er 
for transmitting the motion given by the piston of the pneumatic en- 
gine in one direction to the other end of the lever in an opposite 
direction, nor was the pneumatic engine new in th* art. Without 
stopping to inquire whether thèse old devices so cô-operated in com- 
bination as to produce a new resuit in a new way, and whetKer the 
combination involved patentable invention, it will be suiïicient, for 
the purposes of this case, to inquire whether this particular combina- 
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tion js found in the alleged infringing structure of tlie défendant. 
The défendants structure is a two-winged shutter, pivoted on one 
side of the lens opening, with short ends or ears below the pivot or 
fulcrum, to which the power is applied, to give motion in opposite 
directions by means of a lever connected with a piston of a pneuma- 
tic engine. It is true that thèse wings thus pivoted constitute levers 
of the flrst order, to the short ends of which the power is applied, and 
they move slowly through a small arc of a circle, in opposite direc- 
tions, by means of another lever, to which the power is directly ap- 
plied. The shutter wings thus constituting the long ends of the lever 
move consequently, also, in opposite directions, and over longer arcs, 
and towards their ends, with a much swifter motion. This seems an 
obvions utilization of the principle of the lever. The power is ap- 
plied at the ends where the distance to be traveled is small, and the 
motion comparatively slow; while the other ends, constituting the 
wings of a shutter, hâve no force to exert, but attain the swift move- 
ment necessary for the opening and closing of the lens. This is an 
ingOinious and useful application of the principle of the lever, but 
différent in its opération from that of the Perry patent. In the lat- 
ter, we hâve shutters or slides moving in straigtit or right Unes, on 
supporting ways or bearings ; while in the former we hâve the wings 
of the shutter moving in curved lines, upon pivots or pivotai sup- 
ports. In the opinion of the court, thèse two methods of opening and 
closing the lens are not sufflciently identical in principle and opér- 
ation to support the allégation of infringement. In view of the fact 
that the single claim of the Perry patent was so narrowed as to be 
conflned to the spécifie structure described, it is not difflcult to come 
to this conclusion. The combination there claimed was of two per- 
forated slides, moving in opposite directions, across the lens open- 
ing ; the movement in opposite directions being effected by means of 
a lever of the flrst order, actuated at one end by a pneumatic engine. 
Thèse slides, pushed in straight lines along supporting grooves, are, 
in the opinion of the court, a différent mechanism from the fan-like 
shutters of the défendants device; so that, even if the claim of the 
patent had not been so narrowed, it would still be true that the one 
device was not the mechanical équivalent of the other. The mech- 
anism of the lever, as one of the priniary mechanical powers, cannot, 
of course, be appropriated in the monopoly of a patent, although it 
may, like the principle of the screw or the wedge, be so used or ap- 
plied in combination as to achieve useful, novel, and patentable re- 
sults. The absence, then, of the slides described in the Perry patent, 
is suiScient to destroy the identity of the combination in the défend- 
ants structure with that of the Perry patent. The bill, therefore, 
must be dismissed, with costs. 
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gOlITH SHIBLDS STEAM SHIPPmG CO., Limited, t: FORBES et al. 
, , :,, (District Court, S. C.JS'ew York. January 16, 1900.) 

1. SHIPPING'i-CONSTRTJCTION OT jCHAUTBR— OPÏION— DnEADING Cl.AUSE. 

A Qharter by whieh the çharterer was to furnish a cargo of 4,071 tons 
oflaeà;v'y grain, witli privilège of loading 750 tons of gênerai cargo "in 
lieu of a llke quantïty <i)f grain, * * *' totalfreight to be équivalent 
to fui! cargo of grain," must be constnied as giving him the right to 
substitute spcb gênerai cargo for a Illie welght of grain, and requires the 
ship, to be entitled to recover freiglit for a fuU cargo, to supply suflicient 
cargo spa.ce for 750 tons of gênerai cargo, besides flie space required for 
the remaindër of a full cargo of grain. 
3. Samb— Full CAHaO— PLiMâOLL Mark. 

Under a charter requiring the charterer to f urnish a cargo of a given 
tonnage, "ten per cent, more or less, «t steamer's pptlon,"; the owners 
cannot , require payment of (reight on more than such weight, on the 
, ground that tl^e ship was not loaded ïo her Plimsoll mark, as contemplated 
by the chartei", tvhere the''8pecifled amount was f urnished, and the mas- 
ter rnade nb call for additional cargo at the time of loading. . 
3. "Additional ExpBNsBS." 

Varions charges for dunuage, shifting berths, bagging, and mode of 
stowage considered. . 

In Admirait;^. Suit to î'ecôver additional freiglit undei* a charter. 

Convers & Çirlin (Geo, W. Betts,; Jr., of counsel), fo;r libelant. 
Butler, Notman, Joline & Mynderse and F. M. Biown, for respond- 
ents. 

BROWN^, District Judge. The libelant claims certain balances 
alleged to be due to it fojc frèî^ht upon the transportation of a cargo 
of grain and gênerai rnerchaiidise per stfeamer Glenmoor from Nor- 
folk to Hambui'g in Februai^, 18Ô7. The material parts of the con- 
tract under T^'hich.the cai^^o was shipped, dated September 10, 1896, 
are as foUows: 

"Engaged frpm Mess. R. W. Foirbes & Son of New ïork, for shipment in 
Steamer Glenmoor from Baltimor'e, or Norfolk and/or Newport News to Leith, 
Hnll, Newcastle-on-î'yne, Avonmouth Dock, Rotterdam, Amsterdam or Ham- 
burg, one port only, nineteen thousand (19,000) quarters of heavy grain, ten per 
cent. (10%) more or less at steapier's option, at the respective rates of two 
shillings and ten pence half-periny (2/10%) if ordered to Leith, Hull, Newcastle- 
on-T.yne.or Rotterdam; two shillings and elêven pence fartliing (2/11%) if or- 
dered to Avonmouth Dock; three shillings (3/—-) if ordered to Amsterdam or 
Hamburg, ail per qnarter of 4S0 Ibs." 

"FuU cargo insurance to apply," 

"Shippers to hâve privilège of , shipping not exceeding seven hundred and 
fifty (75b) tons of gênerai cargo in lieu of a like quantity of grain, they pay- 
ing ail additional expense at port of loading above what grain cargo would 
cost, and total f reight to be -équivalent to full cargo of grain at the respective 
rates of two sblllings and ten pence half-penny (2/10%) two shillings and 
eleven pence farthing (2/11%) and three shillings (3/^ — ) per quarter as above." 

"Owners to hâve privilège of substituting another first-elass steamer to fulflll 
this contract." 

"The name of steamer which will fulflll this contract to be declared not 
later than first (Ist) January, 1897." 

Under the above contract, as appears from the pleadings and évi- 
dence, the Glenmoor was loaded at Norfolk with 3,280 tons of maize, 
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— "a heavy grain," — equal to about 15,306;! quarters, and 830 tons, 
loss a small fraction, of gênerai merchandise, équivalent to 3,871^ 
quarters, making in ail tlie équivalent of 19,178 quarters of grain. 
This cargo filled completely tlie space capacity of the sliip, but not 
lier full allowed draft down to her winter l'iimsoll marli, as a full 
cargo of grain alone would liave done, the libelant alleging a sliort- 
age of five inclies, and the respondents adraitting but one inch. For 
not loading the ship to her dead-weight capacity, in conséquence of 
filling up with the bulkier gênerai cargo instead of grain, the libelant 
claims freight upon the ship's whole dead-weight capacity, alleged 
to be 19,800 quarters. A second subject of dispute relates to the 
'•'additional expense at the port of loading" in taking the gênerai 
merchandise above what it would hâve cost to take ail grain. 

1. The above brief form of agreement, though said to be consid- 
erably used, differs from the ordinary charter party. It does not in 
express terms bind the respondents to load a full cargo, nor does it 
in so many words bind the owners to give to the respondents the 
whole cargo space of the ship. Both thèse obligations, however, 
must be necessarily inferred from the express reqtii renient, "total 
freight to be équivalent to full cargo of grain." For it is not crédible 
that the respondents would agrée to pay freight for a full cargo, 
without having tlie benefit of the ship's full cargo space and lier full 
draft capacity; nor that the libelant should require payment by 
respondents of freight for a full cargo, and at the sarae time expect 
to reserve any of the ship's capacity for the carriage of other goods. 
The dispute on this head arises from the fact that the Glenmoor 
(aside from any question as to the manner of loading), while able 
to load to her dead-weight capacity with an ail grain cargo, haâ 
not cargo space sufficient to do so, when 750 tons were of gênerai 
cargo, which is bulkier and lighter. 

I hâve no doubt that, as ruled upon the trial, the meaning of the 
clause "freight équivalent to a full cargo of grain" is, that the ship- 
pers, on receiving the beneflt intended by the option granted them, 
should pay freight on her dead-weight capacity, since she could cer- 
tainly take grain enough to load her down to her Plirasoll mark; 
and nothing less, therefore, would be équivalent to "a full cargo of 
grain." But this stipulation is a part of the option given ship- 
pers, called the "dreading clause," and is conditioned upon tlieir hav- 
ing the beneflt of it; viz., to load not exceeding 750 tons of gênerai 
cargo in lieu of a like quantity of grain. The libelant concèdes that 
this means in lieu of a like weighl of grain. This clause, therefore, 
plainly requires the ship to supply sufficient cargo space for the 
750 tons of gênerai cargo as contracted for, besides the space re- 
quired for the residue of a full cargo of grain. As the gênerai cargo 
is to be in lieu of a like weight of grain, the necessary space required 
for the 750 tons of gênerai cargo must be supplied in lieu of the 
space required by the 750 tons of grain; since otherwise the ship- 
pers could not load 750 tons of gênerai cargo in lieu of 750 tons of 
grain, but only in lieu of 800 or 900 tons of grain, as the case may 
bé, which is manifestly contrary to what was intended. 
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_It is the same as if tlie ship being loaded to her Plirnsoll mark 
with grain, the owners had agreed that tlie shippers might reniove 
750 tons of grain and, instead of that, load 750 tons of gênerai cargo. 
In that case unless the ship could supply the sufficient space for the 
exercise of the option given, slie çould not recover the agreed con- 
sidération for it. 

The contract does not dififer in légal effect, as 1 view it, from what 
it would hâve been had it read: "Engaged a cargo of 4071 tons" 
(the équivalent of 19,000 quarters) "tën per cent, more or less at 
steamer's option; viz. gênerai cargo at shippers option not exceed- 
ing 750 tons; the rest of the cargo to be of heavy grain." In both 
forms alike, the full dead-weight capacity could not become due to 
the ship imless she had space capacity enongh to load her down to her 
allowed draft. 

The libelant claims that the right to load 750 tons of gênerai 
merchandise, was a mère privilège without any corresponding obli- 
gation on the part of the ship to supply the additional space re- 
quired. I do not think this a reasonable construction, since it would 
impose an unreasonable burden upon the shippers, and would de- 
prive them of one of the presumed objects of their option. Nor do 
I see any reason for distinguishing between this option given to 
the shippers, and the 10 per cent, option given to the ship, as re- 
spects the counter obligations imposed. The object of the latter 
option was to flll the steamer to her dead-weight capacity on the 
master's «ail, if necessary, for not, exceeding 10 per cent, above the 
19,000 quarters, and thereby earn full freight. This bound the re- 
spondents to make good any such call, or to pay for their failure. 
In likè manner the option given to the respondents was to enable 
them to carry not exceeding 750 tons of gênerai merchandise, which 
on the average is a lighter cargo than heavy grain, and for that 
reason would ordinarily take more room than grain, and if shipped 
alone would be required to pay a higher rate per ton. It is to the 
advantage of the shipper who has both heavy and light cargo foi" 
transportation, to combine them in the same vessel, in order làat 
he may hâve the beneflt both of the draft capacity of the ship and 
of her fuU cargo space. A full cargo of iron would leave much of 
the cargp space unoccupied. A cargo of light merchandise only, 
fllling the entire cargo spaces, would not nearly load the ship to her 
draft capacity, and for that reason, as above stated, it must ordi- 
narily pay a higher price per ton. By combining both heavy and 
light weights in the same cargo, and properly adjusting their rela- 
tive proportions, the shipowner may secure payment for the whole 
weight capacity of his ship, while the shippers get the beneflt of her 
whole space capacity for light weights at the rate stipulated. The 
respondents had both kihds of cargo, and the option given them 
was presumptively given for the above purpose. The ship thereby 
became obligated to supplj' cargo space sufficient to load her to 
her Plirnsoll mark with t|he particular kinds of cargo agreed on, of 
which one part was to be not exceeding 750 tons of gênerai mer- 
chandise at shipper's option. The limitation to 750 tons was in 
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her own interest, in order that too much. additional cargo space 
above what a cargo of grain alone would need, miglit not be re- 
quired of lier. 

So far, therefore, as the failure of the ship to be loaded to her 
full winter draft was owing to a lack of sufBcient cargo space for 
750 tons of gênerai cargo and for the residue of her dead weight 
tonnage in grain, the deflciency was caused by the ship's insutïi- 
ciency to answer the obligations of her contract; and to that extent 
she could not recover for this item. 

Some comment has been made in regard to the manner in which 
the vessel was loaded, which it is urged was not as economical of 
space as it might hâve been in the distribution of the gênerai cargo 
and of the grain. The same point is made in référence to the différ- 
ence of expense, under the second head, as respects the number of 
bags necessary to be used. It appears, however, that the manner 
of loading and distributing the cargo, was a subject of fair con- 
sultation and agreement between the représentatives of botli par- 
ties, and for that reason should not now be deemed open to criti- 
cism by either. 

TJpon the above view of the contract, no liability for freight on 
the part of the respondents beyond the amount shipped would resuit, 
had the shippers obser\'ed the stipulation that the gênerai cargo 
should not exceed 750 tons. The amount of gênerai cargo loaded 
was in fact about 80 tons in excess of the 750 allowed them. The 
space occupied by this excess of 80 tons of gênerai cargo, computed 
according to the average of the whole, could not hâve admitted 
more than 100 tons of grain, i. e. 20 more than of gênerai merchan- 
dise, and probably less, It is stated that in the settlement made 
with the ship she had crédit, however, for one inch slack draft, 
équivalent to 28 tons of grain; if this is correct, nothing would re- 
main due to the ship under this claim. 

I hâve considérable doubt, moreover, whether in any event the 
ship can be entitled to call upon the respondents to pay for any 
failure to load to her full draft, except upon a distinct notice and 
a call by the master under the steamer's option for more than 19,000 
quarters, inasmuch as the amount actually loaded and paid for ex- 
ceeded the équivalent of that amount, being as above stated, 19,138 
quarters. In the absence of any such notice or call, 19,000 quarters 
under this agreement must be deemed prima faeie to be a "full 
cargo"; because that amount is evidently tixed by the agreement as 
approximately a "full cargo," and because there is nothing in the 
agreement requiring the shippers to load more than 19,000, unless 
there is a call for more under the option reserved, or something 
équivalent to a call. In the présent case there was no such Call, 
nor was any statement made at the time of loading of the full draft 
capacity of the ship. 

The détermination of the question whether a vessel is fuUy loaded 
to her Plimsoll mark, is not so simple as might be snpposed. The 
ship may not be, and in this case was not, loaded upon an even keel; 
she may not be perfeetly level ; the observation of the Plimsoll mark 
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itself^, except in periectly still water, cannot be exactly correct; 
therè is hot only a différence between the ship's draft in sait water 
and in fresh, but for a similar reason there is a différence, at places 
like Norfolii, according to the time of the tide at which the observa- 
tion is taken, and thèse différences themselves vary with the size 
of the vessel. For vessels of the size of the «Qlennioor, the différence 
between the draft at Norfollî and the open sea is stated by the ex- 
perts of both parties to be about an inch and a half, and the différ- 
ence between high and low water, about half an inch. Considering 
the nature of thèse différences and that no subséquent opportuni- 
ties for examination can be hàd, evidently ail questions as to actual 
draft ought to be settled, if possible, at the time and place of load- 
ing; and where the master does not call for additional cargo under 
the option, npr make protest at the time, the amount loaded should 
be deemed to be accèpted as a "full cargo." 

The praetice, as stated by the Ubelant's witness, is to make the 
call for more, if desired, towards the end of the loading. The ex- 
cuse given in this case for not doing so is, that the ship was ûlled 
up at the close by the gênerai cargo, so that it was useless to call 
for more. It is to be observed, however, that the général cargo 
loaded, being ;80 tons in excess of the 7SQ allowed, was received 
by the master without any protest or objection, or any expression 
of dissatisfaction, other than the remark, that the. geiieraJ cargo 
would not bring the ship dLown to her piimsoll mark. On the day 
before the yessel sailed, hpweyer, there being some différence as to 
the actual dçpth of herlpadihg, an apppintment was mfide by the 
master with.the respondents' représentative to meet on thé fpllow- 
ing morning fpr the purpose pf having;an exact surveypf the draft. 
Before the ïaljter arrived, the ship sailed between 6 an4 7 a. m., so 
that no joint, survey was naade. The respondents' représentative 
testifles that the hour assigned was 't-rÂS a. m. and that.he arrived 
at 7:40; jthe; çaptain says the time fixed, was 6 a. m, , J hâve no 
doubt that the former wJ,t)çieiSs is correçit, for the reason, that his rési- 
dence at th^ time was sucl^ tJiAt he could not possibly arrive at the 
hour stated by ipecaptain, but did corne by the eaciiçst regular 
conveyançe.i iThe r^pondepts' représentative, however, had endeav- 
ored the p^ejvioas afternoQr»,ito take the^raft accurately with the 
aid of oneofiithei ship's meijj and tlîis pieasurement, aJlowing an 
inch and a half. for freçh water, would make the «bip^s draft but 
a.n inch lessthain. her Pliqisplî n^ark, andthis conclusion I deem best 
sustained by.the testinjony. The master's recl^pning allows three 
inches for fresh-water différence. My coni^lnsion is that the master 
either intentipna,lly avpjde4: a joint survey, or regarded the respond- 
ents' measurements as suflBciently correct. 

2. Under the clajise pequh^ipg the shippers to pay "ail additional 
expense at port of loading above what grain cargo would cost," the 
resppndents mi?st,paywb|E^tieyer extra charges were caused by the 
genera.1 Gargpjafter deductipg therefrom such, expèja^,es as were saved 
to.the ship :by;,J!XO|t loading aU: grain. Of the varions .itçms on each 
side of thi^ débit aiidçrfi<#taccount, no objection is made, as I un- 
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derstand, to the charge against the respondents for stevedoring 

the gênerai cargo I-So 00 

TaUy clerk. 35 00 

And whaifage on lard 1 00 

Making $321 60 

whicli should, therefore, be allowed. The item "of dunnage, $132, 
is also proved, and there is no contrary évidence showing that it 
would Lave been needed for grain; that item is, therefore, allowed. 
"VVTiarfage for four additional days is claimed; I find that three days 
only should be allowed, amounting to $59.49. 

Eighty-one dollars is also claimed for towage on two moves of the 
ship for the gênerai cargo f rom the elevator where the grain was 
loaded to Pinner's Point and Lambert's. 

By the contract, however, the charterers had a right to two ports 
of loading, Norfolk and Newport News; and by the custom at Norfolk, 
testifled to by the respondents, and not disputed, the shippers were 
entitled to one removal of the ship at her expense for each 300 tons. 
Pinner's Point and Lambert's were within the port of Norfolk, and 
very much nearer than Newport News; and I iind that the respond- 
ents are not çhargeable with thèse expenses, both on the ground of 
oustôm, and also that they were a substitute for the right to send 
the ship to Newport News for a part of her cargo, and much less 
burdensome for the ship. The débit items allowed amount to |al3.09. 
Against this should be chargea as saved to the ship, the expense of 
elevatîng, trimming, etc., also the bagging and sewing saved and the 
hire of 1,732 bags at about 3 cents per bag. The évidence shows 
that under an existing contract the shipowners would hâve been 
obliged to pay only at the rate of about 3 cents a bag. What might 
hâve been the current price of bags otherwise, is, therefore, imma- 
terial. 

As respects the bags it is also urged that a portion of the gênerai 
cargo might bave been placed on top of the grain in bulk, instead 
of the flve tiers of bags that were used, and that the ship should, 
therefore, give crédit for a saving of bags which might in that man- 
ner hâve been made, but which were not in fact saved to the ship 
through her own improper failure to make use of the gênerai cargo 
instead of bags for that purpose. This couuter charge should not 
be allowed, for the reason previously stated, namely, that the dis- 
tribution of gênerai cargo was made deliberately upon a substantial 
agreement of the parties at the time upon consultation, and to their 
mutual satisfaction. The master testifies that the précise point was 
spoken of between him and Mr. Graham, the respondents' représen- 
tative, and it was considered best not to put any part of this gênerai 
cargo on top of the grain. The parties can probably agrée upon 
the amount saved for elevator and bagging and sewing charges; 
if not, a référence may be taken upon those points. 

Decree accordingly. 
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THE SAMUEIi S. THORPE.» 

(District Court, E. D. Peansylvania. Janùary 6, 1900.) 

, . , No. 2Ô. . 

L Iwjtrut TO Skaman— Négligence— Handling of Ropes. 

Where a seaman, in performing a duty, assumes- a dangerous position 
tbrougb ils owd' négligence, directiy leadiug to his injury, he cannot re- 
cover, 

2. SaMB— VOUJNTEBB. 

Whether the Voluntary nndertaklng of a duty delegated to.another wlll 
bar a recovery for mjury recelved In performing It, qusere. 

In Admiralty. The libelant, an able seaman, und«rtook to pay oiï 
a rope which another seaman had been ordered to cast off, and in 
doing 80 unnecessarily expoeed himself, and was severely injured. 
No négligence on tke part of the ship's olficers was shown. Libel dia- 
missed. 

Jos. Hill Brinton, fop libelant. 
Ourtis Tîlton, for respondent. 

McPHEBSON, District Judge. The libelant Is an able seaman, 
and in Jahuary, 1898, was employed on the schooner Samuel S. 
Thprpe. On the 13th day of that month the ship was starting upon 
a voyage from Hiiladelphia to an Eastern port, and was being 
liioved from héi^ dock iato the stream of the Delaware river. She 
was in tow of a tug, xipoix a short hawser oif the length usually em- 
ployed in drawing vessels from shore into the channel, and had 
reached à point in the streain where it was désirable to lengthen the 
hawser, in order that to\v^ing down the river might be easier. When 
êUch change of length is to be made, it is usual for the tug to slow 
down to half speed, and signal to the tow to let out the hawser, 
and it is the dul^ of the tow to obey this order promptly. In the prés- 
ent case the speéd was thijs diminished, the signal w^s gîven, and the 
mate of the sckooner— Who was directing the letting out of the 
hawser, the captain being aft near the wheel — ordered the hawser to 
be cast off the port bitt, round which it ^Yas fastened by three or four 
turns. The customary and proper practice is to cast the hawser 
off the bitt entirely, and let it run out freély, until the necessary length 
has been attained. The seaman to whom the mate's order was ad- 
dressed did not obey at once, — perhaps because, being a foreigner, 
he did not quickly apprehend the English order, — and the libelant 
undertook to do the work. Unfortunately, he waS not in a safe place. 
He was standing on the main deck, which was about four feet below 
the f orecastle deck, and the bitt was in front of him, its top being 
about as high as ïlis head. The hawser was lying in coils on the main 
deck to his right, within a foot or two of his feet. Immediately be- 
side the bift, on the port side, three or four steps led to the f orecastle 
deck; and, if he had motahtëd thèse steps, he would hâve been in a 
place of safety, and could bave performed the work with little likeli- 

i Reported by Arthur G. Dickson, Esq., of the Philadelphla bar. 
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liood of injury. He chose to stay on the main deck, however, and in 
Lliat situation attempted either to cast ofE the turns, or to pay the 
hawser ont hand over hand. In some manner not dearly explained, 
he became entangled in a bight of the rope, was drawn up against the 
bitt, and suffered a severe injurj' to his leg, which compelled amputa- 
tion below the knee. 

The négligence complained of is in ordering the hawser to be paid 
out with only two turns around the bitt, — two being insuiïicient to 
control the hawser, — and while the tug was moving at full speed. 
Thèse averments hâve not been proved. The tug was moving at half 
speed only, as was usual and proper, and the libelant was not ordered 
to pay out the hawser at ail. On the contrary, the order was to 
cast off, and not to pay out, and it was given to another seaman, and 
not to libelant. He voluntarily undertook to exécute it, but if he was 
attempting to cast oflf he should hâve gone upon the forecastle deck, 
and if he was attempting to pay out he was acting upon his own re- 
sponsibility. He was hurt either by accident or by his own careless- 
ness, probably by kicking at the hawser to straighten it out, and thus 
becoming entangled in a bight. I lay no weight on the voluntary 
character of the libelant's act, but I see no négligence of the ship, 
even if the mate was a vice principal. 

The libel is dismissed, but without costs. 



ANDERSOX et al. v. PACIFIC COAST CO. 
(District Court, N. D. California. January 5, 1000.) 

1. Admikalty — Allowance of Set-Off — Separate Demakds. 

lu a suit by an assignée to recover freight eamed under a cliarter party, 
a claim, set up in tlie answer, for coal, which it is alleged was furuished 
by défendant to libelant's assigner, after the making of the charter party, 
"solely in reliance on the said contract of afCreightment, and with the in- 
tention, expectation, and anticipation" that the priée of such coal would 
be retained from the freight earned under such contract, but without al- 
leging any agreement to that effect, does not constitute a set-olï wliich 
can be entertained by a court of admiralty, the rule permitting a set-ofl: 
for advances made upon the crédit of the particular debt or demand sned 
on being limited to cases where there was an agreement that they should 
be so paid. 

3. Same— Plbading. 

An averment that coal was furnished wltù "the intention, expectation, 
and anticipation" that the price therefor sliould be deducted from certain 
freights is not équivalent to an allégation that such was the mutual agree- 
ment of the parties. 

In Admiralty. On exceptions to answer, 

Andros & Frank, for libelants. 
Sidney V. Smith, for respondent. 

DE HAVEX, District Judge. Tliis action is one brought by the 
libelants, as assignées of the Alaska Yukon Transportation Com- 
pany, to recover from the défendant the sum of $6,944.50 on account 
of freights earned by the Alaska Yukon Transportation Company 
under a charter party entered into between that company and 
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theidefendantinIThe defendaait, dn its auswer, plèàdsca :Bet-ofE in 
an amaunt equaMo tke sum sued for by the libelants, and as grounds 
for sùch set-off; allèges that, after the maliing of this charter party, 
and before the freights sued for were earnëd thereunder, and prior 
tothe date of the assignment under which the libelants claim, it 
sold and delivered to their assignor, the Alaska Yukon Transporta- 
tion Company, on board of vessels owned by that company, and for 
use in the navigation of such vessels, coaiof the value of |6,944.50, 
and that no part of this sum bas beeu paid. The answer further 
allèges that the défendant "waa induced to sell and furnish said 
coal to said Alaska Yukon Traasportatioû Company^ and to its ves- 
sels," by reèson of the existence' of the charter party referred to, and 
"that, if it had not been for the existence of said contract of affreight- 
nient, this respondent wonld not hâve given crédit tb the said Alaska 
Yukoin Transportation Company for the priée and value of said coal, 
or f or any part thereof;. and would not hâve sold said coal to said 
Alaska Yukon Transportation Coinpany except for cash, aidd that 
in so selling and delivering said coal to the said Alaska Yukon 
Transportation Company and to its vessels; this respondent acted 
solely in réliance upon the said contract of affreightment, and v^ith 
the intention, expectation, and anticipation that it would so be àble 
to repay itself for the price of said coal by applying the freight to 
be paid by this respondent under said contract of affreightment to 
and on account of the said price and value of said coal." The libel- 
ants hâve excepted to the si^fflciency of the lanswer, the particular 
ground of exception being thkt it does liot appear from the facts al- 
légea that the set-off claimed by défendant ârises out of, or bas any 
connection with, the cau^e o|,ja,ction stated in the libel. 

1. I do not think the answer can be properly construed as alleging 
that the défendant sold to the Alaska Yukon Transportation Com- 
pany the coal which is the subjéct of the set-off claimed under an 
a^teéihent that the price théreïor should be dediicted by the défend- 
ant from the amount of freight eamed by the Alaska Yukon Trans- 
portation Company under the^prîor charter partj' which is the founda- 
tion of the cause of action stated in thë libel. The allégation that 
the défendant, in making thîe, contract for the sale of the coal men- 
tioned in the answer, "acted solely in réliance upon the said con- 
tract of affreightment, and with the intention, expectation, and an- 
ticipation that it would so be able to repày itself for the price of 
said coal by applying the freight to be paid by this respondent under 
said contract of âîfreightment to and on account of the said price 
and value of said coal," is not équivalent to an averment that there 
was a mutual agreement or understanding of the parties to such con- 
tract of sale that the freights earned under the charter party should 
be applied to the i)ayment of the price of the coal. Bank v, Kennedy, 
17 Wall. 28, 21 L. Ed. 554; Maryland v. Baltimore & O. E. Co., 22 
Wall. 112, 22 L Ed. 713; Légal Tender Cases, 12 Wall. 548, 20 L. 
Ed. 287. In the; ab«ence of silch an averment, the charter party and 
the contract for the sale of the coal are to be treated as separate and 
independent contracts. They were not made at thè same tiniô; ' the 
subjeet-matter of the one is'différent from that of the other; Écàù; 
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being thus indepeadent, it must be held that the défendant is not 
entitled to hâve the amount due to it on account of the oontract for 
the sale of the coal set ofE against the claim of the libelants for the 
freight earned by their assigner under the charter party. In 2 Pars. 
Bhipp. & Adm. p. 433, it is said: 

"The admiralty bas no jurisdiction of an Independent set-o£E, and tbose 
usually allowed are where advances hâve been made upon the crédit of the 
particular debt or demand for whlch the plaintiff sues, or whlch operate by 
way of diminished compensation for maritime services on account of imperfeet 
performance, misconduct, or négligence, or as a restitution in value for dam- 
ages sustained in conséquence of gross violations of the oontract." 

This ruie, which is the same as was stated by Mr. Justice Story in 
the case of Willard v. Dorr, 3 Mason, 161, Fed. Cas. No. 17,680, has 
been often approved, and, so far as it is possible for any rule to be- 
come settled by the décisions of courts, must be now regarded as 
definitely settled. Dexter v. Munroe, 2 gpr. 39, Fed. Cas. No. 3,863; 
The Hudson, Olcott, 396, Fed. Cas. No. 6,831; The Tom Lysle (D. C.) 
48 Fed. 690; The Frank Gilmore (D. C.) 73 Fed. 686. The language 
of Mr. Parsons, above quoted, that a set-ofl is permitted "where ad- 
vances hâve been made upon the crédit of the particular debt or de- 
mand for which the plaintiff sues," has référence only to cases in 
which advances hâve been made under an agreement, express or im- 
plied, that they should be allowed as a set-ofl as against the particular 
demand sued on, and does not apply to a claim of set-ofl like that of 
the défendant hère, not based upon such an agreement, and arising 
out of a contract in no way connected with that under which the libel- 
ants claim. The exceptions will be sustained. 
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THE ROBERT HADDON. 

(District Court, S. D. New York. December 28, 1899.) 

COLLISTOK— LiABILITT FOR DaMAGES— PbRFORMANCB OP SaLVAGB SERVICES. 

Tugs which voluntarily ùndertook to rescue a vessel from a burning 
wharf, and in doing so, by reason of their not being able, under the cir- 
eumstances, to handle the vessel safely, inflicted injury by collision upon 
other vessels lying at the wharf, although there was no other means of 
effecting the salvage, and their services were merltorious, are liable In. 
the flrst instance for the damages to such vessels, which may be cohsid- 
ered a loss or expense nècessarily Incident to the salvage service. 

In Admiralty. This was a suit against the steam tugs Ashbourne 
and Eobert Haddon to recover damages for collision. 

Carpenter & Park and Mr. Symmers, for libelant. 

James Armstrong, for the Ashbourne. 

Cowen, Wing, Putnam & Burlingham, for the Haddon. 

BROWN, District Judge. At about 6 :20 p. m. of the 7th of Septem- 
ber, 1899, as the tugs Ashbourne and Hadden were pulling the burn- 
ing ship Buceros away from a wharf on flre in the Erie Basin, she 
came in contact with the libelant's canal boats Columbus and Gum- 
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beyland, rlyisg i» the same slip; neaptlie exit from the basilic Tlie 
above libelwas flled to recover the damages. 

Upon ail the évidence submitted, I am of the opinion that the tugs 
can h^rdly be found chargeable with négligence as respects the man- 
ner of towing the ship ont of the siipafter they had once started. 
There «(as a strong wind blowing across the wharf and towards the 
libelant's canal boats and the exit f rem the basin. There were also 
other craft anchored not far distant which restricted free maneuver- 
ing. Ko aid in steering the shiji eônld be had from her own helm, 
because the after-part of the ship wàs àblaze and no persons could 
stay there, and for the same reason no other tugs, had there been any, 
could hâve gone af t to work on her quaii:er. The two défendant tugs 
were the only ones available to saTë the ship, and they were not 
really sufficiént to manage the shi^ with perfecit control or so as to 
prevëût îièr sàgging across the slip in the high wind. I consider 
the damage to the libelant's boats, therefore, to hâve been an in- 
évitable incident of the salvage service rendered by the two tugs un- 
der the circUmstances of their attempt. 

This finditig, howevet, does not relieve the défendant boats from 
responsibility. The damage was not an unavoidable accident as re- 
spects the libelant's boats, since the défendant tugs were under no 
constraint to undertake the salvage service. The service was volun- 
tarily undertaken for their own profit, àhd for the bèneflt of the ship 
in her gréai extremity. The service Was necessary in order to save 
her; but it wàs liiidertakèn withoùt the necessary means of handling 
the ship with safety to other vesséls iii the basin, and with the évi- 
dent risk of inflicting damage on the boats moored near the exit. In 
the sensé of having undertaken the service without suflfîcient means or 
equipment to do it safely, the tugs are legally chargeable with négli- 
gence as respects the boats damaged, since this damage might hâve 
been foreseen to be likely to occur; and it is no défense as respects 
the boats damaged, that the tugs unde^ook, without means adéquate 
for safety tô ôthers, a moet deserving and meritorious sa:lvage work. 

From another point of yiew.the injury might be regarded as legally 
équivalent! to , damage voluntàrily and necessarily inflicted on the 
libelant's boats in the course of an urgent salvage opération, other- 
wisé merîtOrioùs. As respects the Buceros, the vCssel salved, the 
tugs are ttot chargeable with any negligeûce, for thè reason that 
there were 140 other tugs at hand to give^ assistance, and the urgency 
of immédiate action was extrême. I regard the damage, therefore, 
as under the circumstances a necessary incident of a salvage service, 
Which having been volûntarily undertakeh by tbè salvors, is a charge 
which they must béai* in the first instance, as they would bear any 
other loss or sacrifice incurred by them in^ the course of their salvage 
work, and for which they must look to the sfelvage award for compen- 
sation. !. , 

Decree for the libelant with costs. 



ATHEBTON MACH. CO. V. ATWOOD-MORRISON CO, 113 

AÏHERTON MACH. CO. v. ATWOOD-MOEIUSON CO. 
(Circuit Court, D. New Jersey. January 19, 1900.) 

JUKISDICTION OF FeDEEAL COURTS— FEDERAL QUESTION— SUIT TO DETERMINE 

OwNERSHip op Patent. 

A suit in equity to détermine tlie ownership of a patent claimed by both 
parties under assignments from the patentée is not one arising under the 
patent laws of tlie United States, so as to give a fédéral court jurisdiction 
wliere the parties are citizens of the same state.i 

In Equity. On demurrer to bill. 

E. Q. Keasbey, for complainant. 
Frederick P. Fish, for défendant. 

KIEKPATKIOK, District Judge. The parties to this suit, both 
complainant and défendant, are corporations organized under the 
laws of the state of Is^'ew Jersey, and therefore to be regarded as 
citizens of that state. The bill sets eut that in July, 1890, one Jean 
Schweiter flled an application in the United States patent office for 
the grant of letters patent, and that prior to the issuance thereof 
he assigned his invention and application to one Sclirader, who in 
turn assigned the same to the Schrader Improved Quilling-Machine 
Company. Tbere is no allégation in the bill that the assignment 
from Schweiter to Schrader was ever flled with the patent office, 
though it is set ont that the assignment from Schrader to the Schra- 
der Improved Quilling-Machine Company was so flled on May 1, 
1897, and that in it there was a récital of the previous assignment. 
Notwithstandiug the flling of such assignment, the patent for Schwei- 
ter's invention was on January 4, 1898, issued to him. On August 
18, 1898, the Schrader Improved Quilling-Machine Company exe- 
cuted an assignment of said patent to the complainant. TÎie bill 
charges that the défendant is using the machine described in the 
patent issued to Schweiter. and, having been by it requested to stop 
such use, has claimed to be the owner of said patent by virtue of 
an assignment thereof made by said Schweiter to it. The prayer of 
the bill is "that the pretended assignment from Schweiter to the de- 
fendant may be declared to be of no effect, and to be subiect to the 
rights and title of the complainant." To the bill the défendant 
demurs. It does not thereby deny the validity of the patent, nor 
defendant's use of the patented machine. It àdmits that the com- 
plainant has a claim of title to the patent aequired as stated in the 
bill of complaint, and that the défendant holds a claim of title 
thereto by an assignment from the patentée, as the bill recdtes. One 
of tbe grounds of demurrer is "that the said bill of complaint, in so 
far as it relates to the assignment from said Schweiter to the défend- 
ant, and the defendant's rights thereunder, is not 'a suit at law or 
in equity arising under the patent or copyright laws of the United 

1 For jurisdiction of fédéral courts in cases involving fédéral questions, see 
note to Bailey v. Mosher, 11 C. C. A. 308, and, supplementary thereto, note to 
Montana Ore-Purchasing Co. v. Boston & M. Consol. Copper & Silver Min. Co., 
35 C. C. A. 7. 
99 F.— 8 
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States,' and therefore this court bas no jurisdiction of the case." 
In mj opiniô%'tliis objection miist prevall. To detetinine whether 
the complainant is entitled to the relief it seeks does, not involve 
the considération of any law of the United States. The title to the 
patent rests'solèly in contract, to tïie interprétation of wjijch the gên- 
erai principles of equity and common law are applicable, and which 
are in no way changed becanse the contract relates to a patent 
granted by the TJnited States. The question pfesented hère came 
before the circuit court of the tînited States foi* the Northern dis- 
trict of minois, vphere, in a well-considered opinion, Judge Blodgett 
held the court to be without jurisdiction, because "the controversy 
was not as to the construction, vaïidity, or infrlngement of a pat- 
ent, but was a controversy as to its titlè or ownership." Référence 
was jnade by the learned judge to the cases of Wjlson v. Sandford, 
10 Sow. 99, 13 L. Ed. 344; Hartéll v. ïilghmân, 99 U. S. 547, 25 
L. E^d. 35T; Albright v. Teas, 106 U. S. 613, 1 Siip. Ct. 550, 27 L. Ed. 
295. To the same effect are the cases of Trading Co. v. Glaenzer (C. 
C.) 30 Féd. 387, and Manufacturing Co. v. Hvatt, 125 U. S. 46, 8 Sup. 
et 756, 31 L. Ed. 683. 

The bàrties to this aictÎQn being résidents of thé saine state, and 
the Stili not béing oné ârising uride^ the patent laws bî the TJnited 
States, this court is without jurisdiction. Judgmént should be for 
the défendant on the dèmûrrer. Let a decree be {itrepared dismissing 

the bai. . 



tAKH ST. EL. R. GO. V: ZIEGLER et al; 
' v';; ,'n ' ^ÏÉGLBRetal. v.'XAKB.ST. EL. R,'cO. 

(Circuit Court of Appeals, Seteiith Circuit. Januair 17, 1000.) 
, ", ' \ Nos. 536,'552.' ' ■':,/'' 'i 

1. Iîî!MOVJ«[* iOF CaDSBS— DiVEKSITY 0» (i^ITlZENSHIP— JoipOER OV FOKMAL PaH- 

■' A -ctbi^ratiaii bi'ouglit. a suit in ^ëquity In a state cdtcrt agaihst persons 
altegfed tO'be the àolders of certalà ôf 'its stock aûd bttnds, #ho were ail 
cltizens and résidents o( other states^ tb ôbtain an . âccouriting, and the 
Burrei^dCT;Of such stock and bonds, i pu th^ groundthat thpy had been 
obtalnétt by one of the defendaii|ts, wl?p was a ^îrector of complainant, 
in fraud of its rights. Tbie bill also àllegéd that défendants had made a' 
demiand on the tftistees in the trust deedsecuring the bonds in suiti with 
othejts, for the foreeloSure of such trust deed, aiidîmade the trustées, 
oije pf wljiom was a citizen of the.^me stfite as cpnjplainant, partieeide: 
. fendant tpr the purppse pf pbtainijig an injunctioja, restraining such fore- 
cloisiiréi' 'ïfeW, that tiie trustées wëre iiot indispensable, but merely formai, 
paitieàj bmisg no Interest in thfe:eoBtraTëirsy, and'that their joinder did 
not dft»rîw; * fédéral dotirt of Jurisdiétion of the snit, Which was remoVa- 
Wqijby.t^lndividnal défendants.,, , ; ■ , ; , 

2. ÉQUITT.TrHKAKlNG-TRTOBT OF PAREIBS TO , DECISION 01? fT^Bj ! MbRITS. ■ 

Whe'^e both parties tp a controversy ai-e befpr^'tlje court, and à full 
hèariiiè'has beëû had trpoii •Éheir respective clàimà', the siiit should be dé- 
termined on the merits, and it is error to dIsmiss it without prejudicp 
against the wishes of both parties, ii 

8. Railroad Corporation^-- 8ta*e BÉ^tjLÀTidN-^IsSuANCE of Stock. 

The provision of Const. 111. àirt.i.11, | 13, that no railroad corporation 
shall issue àny stock or bonds except for money, labor, or property ac- 
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tually recelved and applied to tlie purposes for which sueh corporation 
was organizéd, and that ail stock dlvldends and other fictltious increase 
of the capital stock of any such corporation shall be void, does not ren- 
der invalid stock issued by a railroad company, directly or indirectly, in 
payment for the construction of its road; nor can a court hold it invalid 
on a détermination that the considération so received was not eqiial to 
the par value of the stock. 
4. Samb. 

The issuance of stock by a railroad corporation in violation of such pro- 
vision is ultra vires, and the stock void in the hands of ail holders, and 
the corporation cannot maintain a suit against the person to whom It 
was issued to require an aceounting for its proceeds. 

6. SaME — RlQHTS OF MlNORITY BoNDHOLDEHS. 

A court of equlty wUl not, at the suit of a corporation, compel its mi- 
nority bondbolders to assent to a reorganization scheme by which they 
are required to scale their bonds, acceptlng in lieu thereof new bonds for 
a smaller amount, without additional seeurity; the beneflts of the scheme, 
if any, Inurlng solely to the stockholders. 

Appeal and Cross Appeal from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illinois. 

On Deeember 31, 1895, the Lake Street Elevated Kailroad Company, a cor- 
poration of the State of Illinois, the appellant in the first and the appellee in 
the second of thèse causes, flled Its bill, and on the 16th day of January, 1896, 
filed its amended bill, in the circuit court of Oook county, 111., against the 
appellants, William Ziegler and 12 other individual défendants, each being a 
citizen of a state other than the state of Illinois, the Farmers' Loan & Ti?ust 
Company, a corporation of the state of TSfew York, and the American Trust 
& Savings Bank, a corporation of the state of Illinois, the two last-named 
corporations being trustées in the trust deed executed by the appellant. This 
bill sought to charge William Ziegler, one of the défendants, and who was 
a director of the Lake Street Elevated Railroad Company, with certain bonds 
and stock received by hlm from the contractors who constructed the road, 
upon the ground that he, being a director, was interested in the contract 
which the company, with his participation, had made with the contractors, 
and which was improvldent; and that he was Interested with the contractors 
in the profits to be made. Thèse charges having been, at the hearing, aban 
doned by the complainant below, it Is not necessary to state them in détail. 
The other individual défendants were charged to bave received bonds from 
Ziegler with notice of the facts charged in the bill, or to hold them in secret 
trust for him. The amended bill charged that Ziegler and the other indi- 
vidual défendants had demanded of the trustées that, by reason of default 
In payment of interest upon the bonds held by them, respectively, they should 
take possession under the trust deed, or proceed to f oreclose it, which the 
complainant feared would be done by the trustées upon such demand by rea- 
son of their ignorance of the facts stated in the bill. The prayer of the bill 
was that an aceounting might be had between the complainant and the indi- 
vidual défendants, and that, upon payment by the complainant of the amount 
pald by Ziegler to the contractors for the bonds and stock now held by him 
and the other individual défendants, such bonds, stock, and other property, 
if any, should be surrendered to the complainant, it offering to pay the amounts 
paid by Ziegler therefor. The bill also prayed for an injunctlon pendente lite 
restraining disposition of the bonds and stock held by the individual défend- 
ants, and from commencing suit at law or in equity upon the bonds or coupons 
pertaining thereto, and from collecting the interest due thereon; and that 
the trustées might be enjoined from taking possession of the road and from 
foreclosure of the trust deed at the request of the individual défendants. At 
the commencement of the suit a temporary injunctlon was allowed as prayed, 
but proeess was not served upon the défendant. On the 22d day of January, 
1896, the Individual défendants filed their pétition for the removal of the 
suit into the circuit court of the United States for the Northern district of 
Illinois upon the ground that the suit was a eontroversy wholly between clti- 
zens of différent states, to wit, a eontroversy between the complainant, an 



119 99 FEDBRAL REPpETEB. 

ilUnoIs coi3>orat]on, on the one band, and Ziegler tmcl the other Indlvldnal 
défendants, cltlzens of states other than the state of Illinois, on the other 
htuBd, and which could be fuUy determlned as between them. An order was 
thereiywB.eptered by the state court, removing the cause Into the fédéral 
court. Tt^e IpdWdual défendants, other than .l^iegler, answered, setting forth 
thelr re^peeitlve holdliigs a,nd bouds, andasserted themselves to be bona 
flde holders, for value, and wlthout notice of the façts set forth in the amended 
bill. The défendant Ziegler also answered fuUy, denying the equity of the bill, 
and assejrtlng his holdings and. #f,e sources thereof. 

The tacts, so far as they are necessary to be stàted to présent the ques- 
tions sûbmitted to the court, are thèse: The Lake Street Elevated Railroad 
Company wàs Incorporated In the month of.August, 1892, wlth à capital stoclî 
of $5,000,000, for the purpose of constructing and operating an elevated rail- 
way some seven miles in length, ànd wlthin the city of Chicago. Prior to 
Dee'emlier, 1892, the company had Issuèd $3,500,000 of its stock. It had con- 
strtjcted one mile of its railway. It had issued $812,000 of bonds, the pro- 
ceeds oi? which presumably had been used in thé construction of the one mile 
of road. The tohipany was In straitened çlrpumstanees, and unable to pro- 
ceed further wlth the construction of the râllwày. The enterprise wàs mori- 
bund, Under thèse clrcumstances the directors applied themselves to the 
task df devising plans for the çompletlon of. t}je road. On December 23, 1892, 
William Ziegler, a résident of New Yorlr, wàs elected a director of the road, 
and took his seat as director at a meeting of the board on the 2d day of Feb- 
ruary, 1893. On September 1, 1882, one Miller, a law clerk, flnancially Irre- 
sponslble, subscrlbed for $1,500,000 of unissued stock. On February 3, 1893, 
this subseription was approved by the directors, who agréed t6 reçoive in 
payment thereof tie notes of Miller, dated September 23, "189â, payable at 
six inonths and one year from their date, upon the condition that those who 
should become contractors for the construction of the road would agrée to 
take thèse notes of Miller in part payment of the work to be done. This 
condition was afterwards carrled into efCect, the notes were dellveredto the 
Company and received in payment by the contractors, and the stock was 
Issued to Miller; and presumably this stock passed to the contractors from 
Miller, the transaction being a devlce for the issue of stock, and being re- 
sorted to, probably, because the subseription of Miller antedated by some 
moaths theletting of the contràct. Negotlations were entered upon In the 
fall of 1892 wlth Underwood and Green for the construction and equipment 
of the road. At a meeting of the directors of the company held on February 
3, 1893, the committee of the board having the matter In charge reported, 
and proposais were submitted to and considered by the board. On the 4th 
day of February, 1893, a contràct was agreed upon wlth Underwood and 
Green aSifoUows: They were to build and equip the road, and were to re- 
ceive in paymeni thereof $11,710,000, of which $6,500,000 was to be in the 
capital stock of the company at par, $5,150,000 in the flrst mortgage bonds 
of the company at par, and $60)000 in cash, — an amount received by the 
company from one Wheeler upon subseription to stock, which was to be con- 
sidered as a part of the fund provided to be paid for the expenses of the com- 
pany duriug the tlme of construction, but the directors might use any part 
of it to pay bllls for the construction of the road. It waa further arranged 
that an underwriting agreement should be made to aid the contractors in 
their work. By this agreement bonds and stock were to be deposited in 
tiust and monthly estimâtes should be had as the work progressed, and a 
proportionate ; amount of bonds and stock dellvered to the contractors upon 
such estimate. Underwood and Green were to procure subscribers to this 
underwriting agreement, by which the subscribers were to take from the con- 
tractors the bonds of the company at 90 per cent, of their par value, and also 
such amount of stock, as, taken at par, would egual the nûmber of bonds so 
purchased,; :To enable the company to carry ont the contràct, the sharehoiders 
agreed to ^U; increase of the capital stock so that the capital stock of the com- 
pany should amount to $10,000,000. Ziegler, prior to his connection wlth the 
company, had loaned to Underwood and Green the sum of $30,000 upon their 
note. After the maturity of the note, and after the contractors had received 
from the company bonds In payment of the work done in the construction of 
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fhe road, he receîved from the contractors payment of the note In such bonds 
at ninety per cent, of ttielr par value. He also subscrlbed the underwriting 
agreement for $250,000 of the bonds of the Company upon the terms of that 
agreement. Afterwards, at the solicltation of the président and attorney of 
the Company and of the contractors, and in order that the subseription might 
be completed within the time limited, and the contractors be enabled to com- 
ply with their contraet and build and equip the Une as therein agreed, he 
subsoribed for an additional $250,000 worth of bonds upon the agreement 
by the contractors that, in considération thereof, they would give to Ziegler 
an additional bonus in stocls received by them in payment of the contruc- 
tion of the road of $125,000 at its par value. Thèse facts were known to the 
président and attorney of the company at the time, and the proposition there- 
for was made in their présence, and they knew, and Ziegler was at the time 
assured, that the contractors had ofCered such terms to others, who had and 
would accept thereof, and so the underwriting agreement would be fuUy ex- 
ecuted within the time limited. This was a matter whoUy between the con- 
tractors and Ziegler, and in no way affected the rights of the company under 
the contraet. The underwriting agreement was thereby completed, and the 
contractors enabled to proeeed with the construction of the road. The stock 
received by Ziegler under the underwriting agreement was sold by him In 
July, 1894, at 18 cents upon the dollar, — a price above its market value. Zieg- 
ler at the time of suit owned 400 bonds of the company, of whicb 8 had then 
recently been purchased by him in the open market, 145 purchased by him of 
the company in the year 1894 at 52 cents on the dollar, and the remaining 
247 were part of the 500 bonds received by him under the underwriting agree- 
ment at 90 cents on the dollar. The bonds purchased of the company were 
not the bonds delivered by the company to the contractors, but were part of 
those reserved by the company, ail of wbich were sold by the company to 
différent parties at the same priée. At that price Ziegler purchased them at 
the solicltation of the ofllcers of the company, and at a price not less than, if 
not greater than, their market value at the time. The other Individual de- 
fendants purchased their bonds of Ziegler, being part of those received by 
him from the contractors under the underwriting agreement. They were 
bona Me purchasers thereof, for value, without notice. 

On Aprll 7, 1893, the company executed to the two corporations défendants, 
as trustées, its trust deed upon its road, to secure $6,500,000 of bonds, of 
whlch $5,150,000 were to be issued to Underwood and Green under their con- 
traet. This trust deed was in the usual form, except that it provided that the 
holders of bonds should hâve no right of action at law or in equity upon the 
bonds, except only in case of the refusai of the trustées to act. It further 
provided that, upon default in Interest contlnuing for six months, the trus- 
tées might, upon request of the holders of one-fourth in interest of the out- 
standing bonds, and shall, if requested by the holders of a majority in inter- 
est of the outstanding bonds, déclare the principal matured. It further pro- 
vided that upon default in the payment of Interest and upon request of a ma- 
jority in interest of the outstanding bonds, the trustées, on being indemnified, 
should take possession of the road. Thèse provisions were not in curtailment 
of the power of the trustées upon default by the company, and of their own 
motion, to institute such proceedings as they might deem neoessary in pro- 
tection of the trust. The railroad was completed by the contractors, and on 
the 4th day of March, 1894, the directors of ^he company, by resolution, ac- 
cepted possession, without préjudice to any claim that the work was not in 
compUance with the contraet, and the company bas since continued in the 
possession and opération of the railway. In October, 1894, the company had 
a settlement with the contractors, and for the balance then found due gave 
them its promissory notes due in January and February, 1895, and upon ma- 
turity of the notes made further claims against the contractors with respect 
to alleged defects in their work; whereupon a further, complète, and final 
adjustment was made in March, 1895, and mutual releases passed between 
the company and the contractors. The company paid the interest upon thèse 
bonds up to January 1, 1895, paying the interest then due on the bonds held 
by the Individual défendants below in October, 1895. On January 8, 1895, 
the président of the company reported to a meeting of lis stockholders that the 
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pQmpany, èouia not pay the 'Intèrè^t upoii : Its iflortgàge debt, there belpg a 
deflelt thèr'ein of $liO,72S.75; tbpt tomeet tlie Interest upo» its )iK)nd^ "Woiild 
requlre .an lucfease of 90 p'eir cëat, lin the tralftc of the corupân}', Hvliich was 
impossible witliin Its terrltoryj tliàtthe situation wàsserioUÏ! ând pressing; 
und he requestcd ihat a commitiee of stockholders be appointed to confer 
with a cpnimittee of bondliolderç! to devise some plan of readjustment by 
which foreclosure would be avqj^ed. A commlttee was accordlngly appointed,. 
îind in March, 1895, a plan was deyised and proposed to the bondbolders that 
thoy should scale thelr bon^s to 60 per cent, of their face value. The plan 
fontemplated a deposit of the twnds by the bondholders with a trustée, the 
holders to receiye the debentures qf the company for 60 per cent, of the par 
value of the bonds. Ultlmàtely, and upon the assent to the plan of ail bond- 
holders, the debentures were to ; be surrendered, 40 per cent, pt ihe face value 
of the bopds was to be canceled, and the ownerg to receivè back their bonds 
at 60, per. cent, of their face v^Iiiej also to reeeive an income bond of the com- 
pany for Xo per cent, of the ^^ce value of their b^nds, the Inf erest upon which 
was nonçumulative, and was payable only outof the income, and after the 
payment^ioî ail flxed charges wpon the road. , The debentures were to be 
guarantied :by the Northwestern EJevated Rallroad Company, which guar- 
anty was tp be exteiided nppï|i;'"^render of the (iebentures t» the bonds so 
scaled to 60 per cent The proposed guarantor was a company .baving a fran- 
chise, but no road or equlpment, and then Indeljted to , an fmipunt not dis- 
closfid; the guaranty tq be glv«n Jn cons"iderati(jn of a right of way over a 
portion of the complainant's ra^way. T}ie plan Involved no contribution by 
stockholders, nor, any scaling oPiSiii;rejpijder of stock. Until thls plan should 
reeeive. the absent of ail, the bonds pf agsenting bondholders were to be held 
simply t^s security for the dcb^^ntuiîç» to be lssue,d, but was toi be effective, 
and th©; debeflt|i|ires were to be: issued upon the assent of thç i holiiers, of 3*800 
of the T>47^ Ijond^', More IJiantiie necessary nnmber assented to warrant the 
Issue of the/dgb6ntni;es,.t}ie oflipers, pf the company owning or cpntroUing the 
larger numberof the, bond?.. Hplders of bonds la the amount of |6,694,000 
assented tothe pl^n, and deposited their bonds as proposed, and, received the 
debentures of the company;. but J^plders pf bonds to the anionnt of $780,000, 
including thejijdiyidual défendants, declined to or , hâve not assented to the 
plan. The company paid the interest on the debentures due July 1, 1895, but 
made default ^n tïje payment pf fntejiest upon the bonds of holders not as- 
senting to the plan.. On January 27,i 1896, the pomplainant- below flled its 
motion to remand the cause to thi© state court upon the ground that the court 
was without jnr^sdictlon to hearrand détermine the cause, because there is not 
In the suit a cpntroversy whicb le whoUy between citizens of différent states, 
and which can be fully determined as between them; and that no process 
was Issued in the suit by the state court, and there was no controversy therein 
by the défendants, or either of them, and thcy had not subwitted themselves 
to the Jurlsdiction of the state court. This motion was, on March 16, 1896, 
overruled by the cpurt. The cause came on for final hearlng on the 12th day 
of July, 1898, when a decree was passed dismissing the bill withont préjudice 
to the complainant's right to assert the matters alleged in its amended bill 
by way of défense» or by croSSiblllto the bill exhibîted by the Farmers' Loan 
& Trust Company agalnst , the Itake Street jBlevated Eallroad Company and 
others slnce the commencement' of thls suit, for the foreclosure of the trust 
deed executedby the complalnant. From thls decree both parties appeal, 
the complainant below assigning for error that the court erred in entertaining 
jurisdictlonand In refusing to remand the cause to the state court, and also 
that the court erred In dismissing the bill and In declining to enter a decree 
for the complalnant: The défendants assign for error that the ; court erred 
in dismissing the bill without préjudice, and in not dismissing it for want of 
eqnlty. 

Charles H. Aldrlch,; for cpinplainant. 

John J. Hearrickjili K. Boyesen, and Levy Mayer, for défendants. 

Pefore WOobs anâ jE3!îKESr.S, Circuit Judges, and SEAMAIf, 
District Judge. 
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JENKENS, Circuit Jiidge, after the foregoing statement of the 
case, delivered the opinion of the court. 

Tiie question which must flrst engage our attention touches the 
jurisdiction of the court below and the propriety of the removal of 
the cause from the state court. The complainant was a citizen of 
the state of Illinois. AU of the défendants were citizens of other 
States, with the exception of the American Trust & Savings Bank, 
one of the trustées under the trust deed, which was a citizen of the 
state of Illinois. Bv section 2, Act March 3, 1887 (24 Stat. 552, c. 373, 
§ 2, cl. 3), as amended by Act Aug. 13, 1888 (25 Stat. 434, c. 866), it 
is provided that any suit of a civil nature of which the courts of 
the United States are given jurisdiction by the act, brought in the 
court of any state, the défendants being nonresidents of the state 
in which the suit is brought, may be removed into the fédéral court 
of the proper district; "and when in any suit mentioned in this 
section there shall be a controTersy which is wkolly between citi- 
zens of différent states and which can be fuUy determined as be- 
tween them, then either one or more of the défendants actually in- 
terested in such controversy may remove said suit into the circuit 
court of the United States for the proper district." Several cases 
bave arisen in which the suprême court has passed upon and con- 
strued this statute. The summing up of the whole contention is, 
we think, well and accurately stated in Mr. Carter's récent work on 
the Jurisdiction of Fédéral Courts as Limited by Citizenship and 
Eesidence of the Parties. 

"In the case of mère formai parties, if the action can be maintained as be- 
tween the other parties to the suit, the fact that formai parties are joined as 
complainants or défendants, between whom and the opposing parties the 
requisite diversity of citizenship does not exist, will not oust the court of ju- 
risdiction. In cases of this character the only question Is as to who may be 
consldered merely formai parties. In chancery proeeedings the suprême court 
has divided parties into three classes: (1) Formai parties, who hâve no in- 
terest in the controversy between the immédiate litigants, but hâve such an 
interest In the subject-matter as may be conveiiiently settled in the suit and 
thereby prevent further litigatlon; (2) necessary parties, who bave an interest 
in the controversy, but whose interests are separable from those of the parties 
before the court, and will not be directly affected by a decree which does 
full and complète justice between them; (3) indispensable parties, who not 
only bave an interest in the subject-matter of the controversy, but an interest 
of such a nature that a final decree cannot be made without either affectlng 
their interests or leaving the controversy in such a condition that its final dé- 
termination may be whoUy inconsistent with equity and good conscience. 
Formai parties may be made parties or not, at the option of the complainant. 
Necessary parties must be made parties if practicable, in obédience to the gên- 
erai rules which require ail persons to be made parties who are interested in 
the controversy, in order that there may be an end to litigation; but this gên- 
erai rule in the national courts is subject to the exception that, if such parties 
are beyond the jurisdiction of the court, or If making them parties would oust 
the jurisdiction of the court, the suit may proceed to a final decree between 
the partie» before the court, leaving the rights of the absent parties untouched 
and to be determined in any compétent forum. Indispensable parties must, 
of course, be made parties, and the court cannot proceed witliout them." 

The bill hère affected certain bonds and stock of the complainant 
Company, which were alleged to be held by the individual défend- 
ants, and which it was charged were obtained by Ziegler in fraud 
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of the duty vifUich Le owed to the cpmplainant as a director, and 
under the circumstances stated in' thé bill. The validity of the trust 
deed and of the contract with Underwood and Green were not at- 
tacked, nor was the validity of tlie stock and bonds in question im- 
pùgned. But it was said that, because of the supposed violation of 
duty by Ziegler, who acquired the stock and bonds of the con 
trâctors and certain of the bonds fi*om the eompany while he was 
a director of the eompany, he, and the other individual défendants 
who received their bonds from him with notice of the circumstances, 
ought justly to account to the eompany for the bonds and stoclî 
held by them, respèctively, and to surrender to the eompany such 
bonds and stock upon repayment to them by the eompany of the 
amount respèctively paid by them therefor. The trustées under 
the trust deed, one of whom was a citizen of the state of Illinois, of 
which state the complainant was also a citizen, were made parties 
défendant to obtain against them an injunetion pendente lite re- 
straining them from taking possession of the road and from com- 
menciilg suit at law upon the bonds or in equity to foreclose the 
trust deed by reason of default of the eompany in the payment 
of interest upon the affected bonds at the solicitation or upon de- 
mand: of the individual défendants. No decree was sought against 
the trustées, or other relief demanded against them. It is quite 
clear that thèse trustées were not necessary parties to the suit, be- 
cause they had no interest in the controversy, and certainly no in- 
terest separable from that of the individual défendants. They were 
either indispensable parties or merely formai parties. Thèse trus- 
tées were appointed in the interest of ail the bondholders to protect 
the mortgage security, and upon default to take meas'ires to sub- 
ject it to sale in pa^mient of the amount which should be found due 
upon the bonds. They were not the holders or owners of the bonds 
and stock in controversy, nor had they any interest therein. It 
was matter of indifférence to them whether the complainant or 
the individual défendants should be adjudged entitled to thèse bonds. 
If the complainant should, by decree, become the owner of the bonds 
and stock upon repayment to the individual défendants of the amount 
they paid therefor, the bonds and stock would be valid bonds and 
stock in its hands, the bonds still secured by and entitled to the pro- 
tection of the trust deed, and both bonds and stock subject to re- 
sale by the eompany. The controversy, therefore, in no way affected 
the validity, of the bonds, and in no way lessened the légal estate 
in the prop«'ty which, by the trust deed, was vested in the trustées. 
They had na possible interest in the controversy, and were not in- 
dispensable parties to it. They were merely formai parties, made 
such to preyent them by injunetion pendente lite from complying 
with the â«mand of the individual défendants to proceed to exécute 
the trust because of the default of the eompany. They were under 
no obligation to comply with such demand, because, under the terms 
of the trust deed, the individual défendants were not the holders 
of a sufficient number of bonds to require the trustées to put into 
exécution their powers. They might, of their own motion, proceed 
to foreclose for the default, but that duty was not rendered impera- 
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Vive by tlie demand of tlie individual défendants, and tliey are only 
yought to be enjoined from compliance with that demand, and not 
t'rom exercise ot tbeir discrétion. The controversy could be whoUy 
deterniined without their présence. They were merely formai par- 
ties, and the community of citizensbip of tbe bank, trustée, with. 
tbe complainant cannot oust the fédéral court of jurisdiction. 

This conclusion, we think, is supported by the décisions of the 
ultimate tribunal. In Walden t. Skinner, 101 U. S. 577, 25 L. Ed. 
I((i3, a bill was flled against the principal défendant to reform a 
deed executed to a deceased person, and to déclare a trust with re- 
spect to the land conveyed. The executors of such deceased per- 
son, who were citizens of the same state with the complainant, were 
also made défendants, that they might be compelled, upon decree 
declaring the trust, to convey the title derived by them from such 
deceased person. It was held that they were merely formai parties 
to the suit, and, jurisdiction as between the complainant and the 
principal défendant being undoubted, that jurisdiction could not 
be deleated by the joinder of formai parties whose citizenship was 
the same as that of the complainant. In Barney v. Latham, 103 U. 
S. 205, 26 L. Ed. 514, a citizen of Minnesota and a citizen of Indiana 
brought suit against citizens of New York, .Massachusetts, and Wis- 
consin, and a land company, a citizen of Minnesota. An accounting 
was sought with respect to moneys received by the individual défend- 
ants upon the sale of certain lands, in which it was claimed the an- 
cestors of the complainants were interested, and also with respect 
to like lands which the individual défendants had caused to be con- 
veyed to the land company, that that company should convey to the 
complainants their proportionate interest in the land. It was held 
that there was a separable controversy between the complainant 
and the défendant company, which could be determined. as between 
them, without the intervention of the land company; and that the 
suit was, therefore, properly removable. In delivering the opinion 
of the court, Mr. eTustice Harlan observes (pages 214, 21C, 103 U. S., 
and page 518, 26 L. Ed.) : 

"We hâve endeavored to show that the land company was not an indispensa- 
ble party to the controversy between the plaiutiiïs and the défendants, citizens 
of New York, Wisconsin, and Massachusetts. Whether those défendants and 
the land company were not proper parties to the suit, we do not now décide. 
* * * A défendant may be a proper, but not an indispensable, party to 
the relief asked. In a variety of cases it is In the discrétion of the plaintiff 
as to whom he will join as défendant. Consistently with the established 
rules of pleading, he may be governed often by considérations of mère con- 
venience; and it may be that there was or is such a connection between the 
varions transactions set ont in the eomplaint as to make a)l ot the défendants 
proper parties to the suit, and to every controversy embraced by it. * * * 
We are of the opinion that, upon the tiling of tlie pétition and bond of the 
individual défendants in the separable controversy between them and the plain- 
tiffs, the entlre suit, although ail of the défendants may bave been proper par- 
ties thereto, was removed to the circuit court of the United States, and that the 
order remanding it to slate court was erroneous." 

In Bacon v. Eives, 106 U. S. 99, 1 Sup. Ot. 3, 27 L. Ed. 69, an ac- 
counting was sought by the complainant against the principal de- 
fendant, as between whom the fédéral court had undoubted juris- 
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diction. The other défendants, who had lilœ citizenship with the 
cpniplaînant, were trustées of an estate in which the principal de- 
fendàiit was interested, and the bill asked for a decree against the 
defendànt's trustées for the àmount of the principal défendant'» in- 
terestin the estate, in satisfaction, in' whole or in part, of the part 
which niight be adjudged against the principal défendant upon the 
accouhting. The court held thatj while the trustées were proper par- 
ties to the suit, they were heithér indispensable nor necessary par- 
ties, ànd jurisdiction ôf the fédéral court was not devested by their 
joindër. We are refèrréd to sevfifal cases in the suprême court 
which àPe supposed by counsel to hold a différent doctrine, and to 
establish that the trustées hère are indispensable parties to the suit. 
We think that the eflfect of theJse décisions hàs been misconceived. 
Corbin V. Van Brunt, 105 U. S: 576, 26 L. Ed. 1176; Winchester v. 
Loud, 108 U. g. 130, 2 Sup. Ct. 311, 27 L. Ed. 67*7; Thayer v. Asso- 
ciation, 112 U. g. 717, 5 Sup. Ct. 355, 28 L. Ed. 864;- Crump v. Thur- 
ber, 115 U. g. 56, 5 Sup. Ct. 1154, 29 L. Ed. 328; Insurance Oo. v. 
Huntiiigtoh, 117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898; Brooks 
V. dlàrk, 119 U. S. 502, 7 Sup. Ot. 30i, 30 L. Ed. 482; Torrence t. 
Shedd, 144 U. S. 527, 12 gup. Ct; 7îï6, 36 L. Ed. -528; Wilson v. Os- 
wego Tp., 151 U. S. 56,. 14 Sup. Ct. 259, 38 L. Ed. 70; Merchants' 
Cotton-Press & Storage Co. i. North American Ins. Go., 151 U. S. 
368, 1,4 Sup. et. 367, 38 L. Ed. 195.. Whether one is an indispensable 
party, or a mère formai party, dépends upon the case made; and 
a briéf refçrehce to the facts in eaCh of thèse cases will. we think, 
establish Ihat the décisions are ip' accord W'ith the principle herein 
asserted. \ ' ' ' 

In Corbin v. Van Brunt the action was in éjectment by citizens 
of the state of New York against a corporation of the same state, 
and individual défendants, résidents of other states, to recover pos- 
session of certain premises in the state of New York. As shown 
by fljè, court, there was no sort of separable controversy authorizing 
a removal of the cause. 

In Winchester v. Loud, one of two grantors, both citizens of Michi- 
gan, flled his bill against three: trustées, two ofwhom were citizens 
of Mîchigan, and one of whom was a citizen of Massachusetts, and 
against the other debtor, a citizen of Michigan, and the holder of 
the debt, a citizen of Massachusetts, asking for an aceounting by 
the trustées with respect to property conveyed to them in trust to 
secure the debt, for a removal of two of the trustées, and, upon 
payment of the debt, for a conveyance of property conveyed in 
trust. It was held there was no separable controversy. The state- 
ment of the case is all-suflicient to show its irrelevancy to the case 
in hand. 

In Thayer v. Association the parties in a trust deed given to se- 
cure a debt brought suit ;against the trustée and the claimant of the 
debt, alleging that the trustée was proceeding to sell the property 
conveyed in trust for nonpayment of the debt secured thereby; that 
the debt had in fact been paid, and sought a decree so adjudging, 
a release of the mortgaged property from the trustée, and that the 
sale be enjoined. The trustée was a citizen of the state of which 
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the complainants were citizens. It was held that the fédéral court 
had no jurisdiction, and that the trustée was an indispensable party 
to such a suit. The légal title of the trustée was sought to be ex- 
tinguished, and that could net be done in a suit to which he was not 
a party. 

In Crump v. Thurber the complainant brought suit against a cor- 
poration of the state of which he was a citizen, and against others, 
résidents of other states, to déclare certain stock of the corpora- 
tion standing in the name of one of the défendants, and held by an- 
other of the défendants, to be owned by the complainants, and that 
the corporation défendant cancel upon its books the shares so stand- 
ing in the name of the défendant, and issue to the complainant cer- 
tiflcates for such shares. To such a suit the corporation was an in- 
dispensable party, and jurisdiction was rightly denied. 

In Insurance Co. v. Huntington the complainant, a citizen of 
New York, brought in a state court of the state of Ohio a creditors' 
bill to obtain satisfaction of his judgment out of the incumbered 
real estate of the debtor by a sale and distribution of the proceeds 
among the lienholders. One of the lienholders, a citizen of the state 
of Pennsylvania, answered to the suit, claiming a ârst lien upon the 
incumbered property, and asldng that the property be sold, and the 
proceeds first applied to the payment of its mortgage, and then 
sought to remove the case from the state court into the fédéral court 
on the ground of a separable controversy. The court held that there 
was no separable controversy; that the purpose of the suit was a 
decree subjecting the property to sale discharged of ail incum- 
brances, and the distribution of the proceeds among the varions lien- 
holders according to priority of the varions liens as they should be 
determined by the court; that there was but a single cause of action, 
to wit, an équitable exécution of a judgment against the property; 
that the cause of action was indivisible, and that, while there might 
be separate défenses, thèse did not constitute separate controversies, 
within the meaning of the act; that the issue presented by the sepa- 
rate answers was merely an incident to this main contention. This 
case is without relevancy to the one before us. 

In Brooks v. Clark there was a joint cause of action against two 
défendants, one of whom had community of citizenship with the 
plaintiff, and after judgment in the state court was let in to défend, 
and then sought to remove the cause to the fédéral court. There 
was no separable controversy, and neither défendant was a formai 
party. 

In Torrence v. Shedd the complainant brought suit in partition 
against over 90 défendants, claiming title to an undivided one-third 
through conveyance by one Sorin, and seeking to hâve assigned to ail 
the tenants in common their shares in severalty. Most of the de- 
fendants answered, denying the title of plaintifif, and asserting title 
in themselves. Afterwards Sorin was allowed to intervene and an- 
swer and to file a cross bill, asserting that the comi>lainant's title 
was held in trust for the cross complainant; that the plaintiff had, 
in violation of his trust, refused to reconvey to Sorin. but had con- 
tracted to sell to one Brown. He sought a decree, and claimed an 
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équitable title in whatever of the land should be set off to the plain- 
tifif. It wâs ùrged that tliis coiitroversy between the complainant 
and Sorin presfented a separable èoiitroversy, which could be -wlolly 
determiûèd as between them, aiid that the case was, therefore, prop- 
erly removable into the fédéral court. But it was held otherwise, 
Mr. Justice Gray, speaking for the court, declaring (page 532, 144 
U. S., page 728, 12 Sup. Ct., and pù^é 532, 36 L. Ed.): 

"The objeet pf the suit was not merely the establishment of the title of the 
plaintlff in an tindivided share of the land, but It was the partition of the 
whole land, and the conversion of hia undivided share into an entire estate 
In a proportional part, as well as the establishment of his title against ail the 
défendants. The controversy between the plaintlfC and Brown and Sorin re- 
lated only to the title elalmed by the plalntiff in an undivided share. Sorin's 
whole claim was of an équitable estâte in whatever should be set ofC to the 
plaintiflf, and the other défendants denled that either the plalntiff or Brown 
or Sorin had any title whatever. Nelther of the three, therefore, could recover 
judgment setting off to him any share In the land without establishing a title, 
not only as between themselves, but also as against ail the othçr défendants. 
The Inévitable resuit is that the controversy of the plaintlff and Brown with 
Sorin was merely Incidental to the main objeet of the suit, could not be deter- 
mlned as between them without the présence of the other défendants, and did 
not eonstltute such a separate controversy as would justify a removal into the 
circuit court of the TJnited States." 

This case certainly does not bear upon the one before us. 

In /\Vilson V. Oswego ïownship a suit was brought by one claim- 
ing to be the owner of certain bonds which had been deposited with 
a bank to be held in trust for him, and to be delivered to him upon 
the completion by him of certain work. The complainant sought 
for theiidelivery of the bonds to him inpursuance of the trust deed. 
It waSiheW that the bank, being- bailee and trustée of the bonds, 
was ^ji indispensable party, as, of course, it was. 

In Merçhants' Ootton-Press & Storage Co. v. North American Ins. 
Co. the case isthus stated in the report: 

"A railroad eompany agreed with a cotton-eompress Company that thé lat- 
ter should receive and compress ail the cotton which the railroad might liave 
to transport in compressed condition, and; that it should insure the same for 
the lîeneflt of the railroad comjpany, or of the owners of the cotton, for a cer- 
tain compensation, which the railroad eompany agreed to pay weelvly. It 
was furthér agreed that the compress eompany, on receiving the cotton, ■«as 
to give receipts therefor, and that the railroad eompany, on receiving siich a 
receipt, was to issue a bill of ladlng in exehange for it. Cotton of the value 
of $700,000, thus deposited ■ with the compress eompany for compress and 
transportatloh, was destroyed by fire. That eompany had taken out policies 
of Insurance upon it, but to a less amount In ail of which the compress eom- 
pany was named as the assured, but in the body of each poliey it was stated 
that It was issued for the beneflt of the railroad eompany or of the owners. 
The varions owners of the cotton further insured their respective interests 
in other Insurance companies, called in the litigation the 'Marine Insurance 
Companies.' After the flre, the amounts of the several losses were paid to 
the assured by the several marine companies. In an action In the courts of 
Tennessee to settle the rights of the parties, the suprême court of that state 
held (Lancaster Mills v. Merçhants' Cotton-Press Co., 89 Tenu. 1, 14 S. W. 
317; Demming y. Merçhants' Cotton & Storage Co., 90 Tenu. 306, 17 S. W. 
89) that the companies so paying were entltled to be subrogated to the rights 
of the owners or consignées against the railroad eompany' under Its bill of 
lading, and that the railroad eompany was entitled to hâve the Insurance 
which had been taken out by the compress eompany coUeeted for its beneflt. 
The railroad eompany not being party to those suits, the marine Insurance 
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companies filed their bill in eqiiity in a state court in Tennessee against the 
oompress company, the several persons who had insured the destroyed cotton 
for it, and the railroad company, to reach and subject the fire insurance taken 
eut by the compress company for the beneflt of the railroad company, and 
for other relief set forth in the bill. The plaintiffs in the suit were a corpora- 
tion under the laws of Pennsylvania, a corporation under the laws of New 
York, and a corporation under the laws of Rhode Island, on behalf of them- 
selves and of ail other companies standing in like position. On the olher side 
were two corporations under the laws of Pennsylvania, two corporations un- 
der the laws of Great Britain, a corporation under the laws of New York, 
certain résidents of Ehode Island, certain citizens of New York, certain citi- 
zens of Tennessee, two aliens, and forty-four insurance companies of West 
Virginia, Pennsylvania, New York, Illinois, Louisiana, Wisconsin, Alabama, 
Conneeticut, Ohio, Texas, Indiana, and Great Britain. The défendants peti- 
tloned for the removal of the cause to the circuit court of the United States, 
on the ground that the controversy was whoUy between citizens of différent 
States, or between citizens of one or more of the several States and foreign 
citizens and subjects, and that the same could be fully determined as between 
them. The pétition was denied, and the cause proceeded to judgmeut in the 
State court." 

The opinion is exhaustive tipon the facts declared, and satis- 
factorily establishes that both the railroad company and the com- 
press company were indispensable parties to the suit, and that, there- 
fore, the case was not removable. We hâve not been able to per- 
ceive that the ruling there in the slightest degree antagonizes the 
ground upon which the question hère presented must be determined, 
but, as we think, inferentially afflrms our position. 

We hâve thus reviewed, possibly at unnecessary length, the cases 
in the suprême court having relation to the subject of removal of a 
separable controversy, and they conflrm us in our opinion that in 
the case before us the only controversy is between the complainant 
and the individual défendants, and that, while it may hâve been 
proper enough to join the trustées as parties défendant, they were 
not indispensable or necessary parties to the bill, but merely formai 
parties, without whose présence the right as between the complain- 
ant and the individual défendants could be fully determined; and 
that the présence of the trustées as parties défendant cannot, be- 
cause of the community of citizenship of one of them with the com- 
plainant, oust the fédéral court of jurisdiction. The refusai of the 
lower court to remand the cause was consequently correct. 

This conclusion brings us to the questions presented upon the 
merits of the case. We are not advised by the records of the con- 
sidérations which led the court below to dismiss the bill without 
préjudice to the right of the complainant to assert, in the foreclosure 
suit brought by one cf the trustées to foreclose the trust deed, by 
answer or cross bill, the matters alleged in the présent bill. It is 
manifest that neither party desired sueh disposition of the case, 
since both hâve appealed from the decree. Both parties had pr;- 
sented to the court, by pleadings and by proofs, their respective 
claims, and a full hearïng was had. There would seem to be no good 
reason to remand the parties against the wishes of each to further 
litigation, or why the matter in dispute should not bave hère final 
détermination upon the merits. 

Two propositions are presented to our considération by counsel 
for the Lake Street Elevated Railroad Company in sui)port of the 
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contention that a dectee should hâve been rendered in favor of tlie 
complainant below, Which ve-will consider in their érder. It is 
flpstly çontéÙdéd ithat thé ^t2§,0Oi) ot stock '\vhi;cïi';:?i^gler received 
fi?oia tf nderwood and Green, the contractor^j pursuaiit to the un- 
derwriting a^teement, and which had been issued by the company 
uiidëï the eon|:ract between them ànd the eompany for the con- 
str;uçtion of thé tàîlway, >^as ^9 isaued in violatipn of section 13, 
art. il, of the constitution of the state of Illinois, repeated inehapter 
11*, § 21, par. 22, of the statutes of that state (3 Starr & C. Ann. St. 
189d, p, 3236). This provision is as follows: / 

"No iSijcIi corporation shali issue ai^y stock or bonds, except for money, 
lahor or property actually received and applied to the purposes for wtiieli such 
corporation was organized. AU stock dividends, and otlier flctitious increase 
o£ th^ capital stocks or Indebtedness of any.such corporation, shall be vold." 

This clause of the constitutiphhas received construction by the 
suprême court of the state in Railroad Co. v. Thompson, 103 111. 187. 
It was there held that the object of the provision "was to prevent 
reckless .aoid unscrupulous speculatof-s, under the guise or prêteuse 
of building a railroad, or of accomplishing some other legitimate 
corporate purpose, from fraudulently issuing and putting upon the 
market bonds or stocks that dp not and are not intended to repre- 
sent money or property of any kind, either in possession or in ex- 
pectancy; the stock or bonds in such case being entirely flctitious. 
But it was not infended by that proiPiision to interfère with the usual 
and customary methods of raising funds by railroad companies by 
the issue of their stock or bond» for the purpose of building their 
roads, or of accomplishing other legitimate corporate purposes." 
This construction was approved by the suprême court of the United 
States m Eaiiroad Co. v, Dow, 120 U. S. 287, 7 Sup, Ot. 482, 30 L. Ed. 
595, where a similar constitutioiial provision of the state of Arkansas 
was considered. There it was claimed that the bonds issued by 
the raUway eompany were void because issued in contravention of 
the constitutional provision. The entire issue of bonds, amounting 
to $2,600,000, and the entire issue of stock, amounting to |1,300,000, 
were given in considération of the conveyance to the eompany of 
the property of a predecessor eompany, bought by the trustées under 
a mortgage ioreclosure. The value of the property conveyed did not 
exceed the par value of the stock so, given, and the contention was 
that the #2,600,000 of bonds were given without considération re- 
ceived in money or property, and so within the prohibition of the 
constitution. This court overruled this contention, and held the 
bonds valid. Mr. Justice Harlan, speaking for the court (page 298, 
120 U. S., page 487, 7 Sup. Ct, and page 600, 30 L. Ed.), says: 

"The prohibition against the issuing "of stock or bonds, except for money 
or property actually received or labor done, and against the flctitious increase 
of stock or indebtedness, vas Intended to protect stockholders against spolia- 
tion, and to guard the public against seeurlties that were absolutely vrorth- 
less. One of thé mischlefs sought to be rémedied is the flooding of the mar- 
ket with stock and bonds itbat do not represent anythlng whatever of sub- 
stantial value. In référence to a provision, in the constitution of Illinois 
adopted in 1870, eontainlng a prohibition,' as to railroad corporations, simllar 
to that imposed by the Arkansas constitution upon ail prlvate corporations, 
the suprême court of the former state, in Railroad Co. v. Thompson, 103 111. 
187, 201, said: 'The latter part of the clause of the constitution in question, 
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whieh déclares that ail stocks, dividends, and other flctitious increase of the 
capital stock or Indebtedness of such corporation shall be void, we thlnk 
clearly points out the chief object wliich the constitutional convention sought 
to aceompllsh in adopting it; and to this we must look, in a large degree, for 
a solution of the language which précèdes it. The object was, doiibtless, to 
prevent reckless and unscrupulous speculators, under the guise or prêteuse 
of building a railroad, or of accomplishing some other legitimate corporate 
purpose, from fraudulently issuing and putting upon the market bonds or 
stock that do not, and are not intended to, represent money or property of any 
kind, either In possession or expectancy, the stock or bonds in such case béing 
entirely fietltious. * * *' TJnder this provision of the constitution, rail- 
road companies hâve no right to lend, give away, or sell on crédit their bonds 
or stock, nor bave they right to dispose of either, except for a présent con- 
sidération, and for a corporate purpose." "Eecurring to the language em- 
ployed in the Arkansas constitution, we are of opinion that it does not neces- 
sarlly Indicate a purpose to make the ralidity of every issue of stock or bonds 
by a private corporation dépend upon the inquiry whether the money, prop- 
erty, or labor actually reeeived theref or was of equal value in the market 
with thé stock or bonds so issued. It is not clear, from tlie words used, that 
the framers of that instrument intended to restrict private corporations — at 
least, when acting with the approval of their stockholders— in the exéhange 
of their stock or bonds for money, property, or labor upon such terms as- they 
deem proper; provided, always, the transaction is a real one, based upon a 
présent considération, and having référence to legitimate corporate purposes, 
and is not a mère device to évade the law and aecomplish that which is for- 
bidden. We cannot suppose that the schéma whereby the appellant acquired 
the property, rights, and privilèges in question for a given amount of its stock 
and bonds falls within the prohibition of the state constitution. The bénéfi- 
ciai owners of such interests had the right to Sx the terms upon which they 
would surrender those interests to the eorix) ration of which they were to be 
the sole stockholders." 

Thèse cases speak authoritatively to us the construction to be given 
the constitutional provision under considération and the principle 
upon which we are to détermine whether the facts hei-e involved place 
the issue of stock in question under the ban of the constitutional 
provision. The subscription by Miller antedated the contract be- 
tween the company and Underwood and Grreen by some months. He 
was, without doubt, pecuniarily irresponsible. We are not infomied 
of the object and purpose of his subscription, but the faet of his 
pecuniary irresponsibility does not, of itself, render void the stock is- 
sued thereon. It is a circumstance to be considered in connection 
with ail the facts of the case to ascertain whether that stock was is- 
sued without considération, and was iictitious. His subscription 
was approved, and the notes he was to give therefor were later on ac- 
cepted by theboard of direct ors upon the condition that the con- 
tractors would accept the notes as so much paid upon the contract 
for the construction of the road. We are not advised of the trans- 
action as between the contractors and Miller, but presumably they 
reeeived from him the stock, and the bill so treats the fact to be. 
The transaction was probably a device to carry into eftect the prior 
subscription of Miller, and to transfer the stock to the contractors 
in part payment of their work on account. This conclusion is forti- 
fled by the fact that the original capital stock amounted to $5,000,000, 
of which $3,500,000 had been issued, and the balance was unissued, 
and represented by the Miller subscription; and that, to carry out 
the contract with Underwood and Green, the stockholders of the 
company voted to increase the capital stock to |10,000,000, and, as 
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the contractors were to reçeive nnder their contract $6,500,000 of 
stock, that amount was madfe up of the increase of stock and tlie 
amôunt subscribed by Miller. The pecuniary irresponsibility of Mil- 
ler cannot, therefore, as we think, affect the question, since that 
stock was issued in considération of the work perf ormed by the con- 
tractors, and was applied as so much paid on the contract The like 
resnlt follows with respect to the stock issued to Undërwood and 
Greçh. It was issued in payment of work done under contract, their 
subscription thereto in May, 1893, being merely formai, and to en- 
able the ifesuing of stock to them for work done. 

It iS urged that the value of the road constructed did not exceed 
$3,500,000, and that the contract was improvident, and is presumed 
to be fraudulent We cannot concur in this contention. In the 
straitened condition of the company at the time of the contract the 
directors seemed to hâve done the best they could to procure the con- 
struction of the road upon as favorable terms as could be obtained. 
The contract appears to hâve been made in en tire good faith upon 
their part. With $3,500,000 of stock and $812,000 of bonds out- 
standing, but one mile Of thé road had been constructed, and the com- 
pany was without means to continue the enterprise. They bargained 
fairly with the contractors with respect to the price to be paid. 
That price cannot be measured by the face value of the bonds and 
stock to be received by the contractors. The stock was manifestly 
of l>ut little, if any, value, and that purely spéculative. The bonds 
were comparatively valueless until completion of the road, and, al- 
though disposed of by the contractors under the underwriting agree- 
ment at 90 cents on the dollar, had, after the completion of the road, 
a market value of but 52 cents on the dollar. If any one has lost 
by the transaction, it îs not tha complainant company, but those 
who, under the underwriting agreement, and for the purpose of 
carryîng out a public enterprise, invested their money in tixesé bonds 
at a price in excess of their real value. This is not, we think, a case 
of , fictitioHS and spéculative issue of stock without considération, 
within the meaning of the constitutional provision, as construed in 
the casés quoted. It possibly may be better in the long run if the 
law shouldj)rovide that àll subscriptions of stock could be paid only 
in cash. This would doubtless prevent the floating of wild and 
chimericàl schemes by which loss is entailed upon a community. 
But it muet not be f orgotten that meii will not invest large capital 
in spéculative and hazàr^ous enterprisës without being assured that, 
in case of success, they shâll receive a proiit corresponding relatively 
to the risk assumed. Whatever may bé the correct solution of the 
problem, the law does not require pâyment of subscription of stock 
to be in cash, It may be paid for in work, labor, material, or serv- 
ice rendered. We sit to déclare, not to make, the law, ajid are un- 
able to condemn the tr,ansaction in question as within the ban of 
the constitutional provision. 

But if this were othenvise, and the constitutional provision de- 
nôunces this issue of fetoCk, the act was ultra vires the corporation, 
and the stock was vôîd, not merfely voidable. Bank v. Kennedy,' 167 
U. S. 363, 17 Sup. Ot. 831, 42 L. Ed. 198. It had no validity iu the 
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h.nnds of n bona fide purchaser for value, without notice. The com- 
plainant lias net suffered pecuniary injury by its issue, and cannot 
call upon Ziegler to account for what he received upon its sale, for 
that would be to aiïirni a void transaction; to both reprobate and 
approbate. 

It is further urged by the Lake Street Elevated Railroad Company 
that, where default bas occurred in the payment of a large bonded 
indebtedness, and an overwhelming majority of the bondholders de- 
sire to prevent foreclosure through some scheme of reorganization 
or by scaling the bonds, it is compétent for a court of equity, to 
whom the minority bondholders bave applied for relief, to ascertain 
the interest of such minority holders in the property and secure 
the same to them without foreclosure and sale. We need uot, in 
the présent case, assent to or dissent from the proposition in the 
gênerai terms in which it is stated, for there are several sufiScient 
reasons which render the suggestion immaterial to the case in hand. 
No bondholder has hère applied to the court for affirmative relief. 
The action is by the debtor to déclare certain bonds and stock to 
hâve been improperly acquired by one of its directors. Its bill sug- 
gests no such state of facts as are involved in the proposition, and 
seeks relief upon no such predicate. It doubtless is true that a court 
of equity, taking upon itself in foreclosure proceedings the adminis- 
tration of a public enterprise, will view favorably, and lend ail proper 
aid to, a plan of reorganization which is fair and just. But no such 
case is presented by this bill. It was broadly suggested at the bar 
that upon the facts disclosed the time was ripe and the occasion 
fit for a court of equity to take a step in advance, and to déclare 
that it could rightly détermine the propriety of a scheme of reor- 
ganization, and compel récalcitrant bondholders to comply with it. 
This is certainly a startling proposition, suggesting a wide departure 
from précèdent, and a great enlargement of equity power. If the 
case before us were one in which the proposition could be properly 
considered, it might be suggested that every one interested in an 
enterprise must détermine for himself whether he will continue in 
it or abandon it; that a créditer must détermine for himself whether 
he shall abate his claim or contend for the fuU amount. While a 
court of equity will not lend a helping hand to an importunate cred- 
itor to exact an inéquitable demand, it may be suggested that hère 
we are asked by the corporation debtor to compel a minority of 
the bondholders to scale their bonds, and to accept but 60 per cent, 
of the face value of the bonds upon the same security now held for 
their face; the additional guaranty proposed, if not ultra vires the 
proposed corporation guarantor, being, upon the facts disclosed, of 
loubtful value, if not wholly worthless. In addition to this, the 
tockholders of the Lake Street Elevated Railroad Company, who 
proposed this scheme, and in whose interest we are asked to en- 
force it, designed to make no sacrifice on their part in placing the 
Company in a position to meet its obligation. If the scheme should 
be assented to, and should prove successful, the bondholders would 
abate at least 25 per cent, of their debt, which would inure to the 
benefit of the stockholders. In view of the further fact that, as it 
99 F— 9 



130 99 FEDERAL REPORTER. 

is said, the àssenting bonds are held or controlled by the directors 
of the cOmpany, we should hesitate to déclare that the scheme so 
abounds with eqnity that a chancelier should delight to render it bis 
aid and assistabce if it were flt for bim in any case to exercise the 
powers of a court of equity for the enforcement of a scheme of reor- 
ganization. Thig, however, is not such a scheme, but the mère pro- 
posai of a debtor to its creditors to compromise the debt. 

Upon the whole, we are of the opinion that the complainant's 
case is withont Merit, aiïd that its bill should hâve been dismissed 
upon the mérita. The appeal of the Late Street Elevated Railroad 
Company is denied. The appeal of the défendants to the bill is sus- 
tained. The decree is revérsed, and the cause is remanded to the 
court below, with directions to enter a decree dismissing the bill for 
want of equity; the costs of both appeals to be taxed against the 
complainant below. 



KIMBALL V. OITT OF CBDAB RAPIDS et aL 

(Circuit Court, N. D. lowa, Cedar EapWs Division. January 22, 1900.) 

FEDSRAii JoRiSDiGTiON— ACTio??!py StockhOldebs, 

A suit by a stockholder in a waterworks compjiny to restrain a elty 
from puttlng in force ànd flifing watçr rates, on the ground that they are 
s6 low as to deprive the fltdck of any eamlng ability, thus depriving com- 
plainant of the.equal protection of the la*, in violation of Oonst Amend. 
14, belng one in whicU cotnplalpant and the Company are united in in- 
terest, though the latter la ijamed as défendant, a fédéral court will not 
refuse to èntertain jurisdiètlon, tindeif equity rule 94, as being framed to 
Invoke such jurlsdiction, by iising the name of the stockholder, where. If 
the suit was brought in the name of the corporation, jurlsdiction would 
iiot exlst, the case being on© pf fédéral cognizance Irrespective of citizen- 
sliip- 

In Equity. Submitted oh application for issuànce of preliminary 
ihjunction. 

Charles A. Clark & Son, fpr complainant. 

John N. Hughes, Jamison ^ Smyth, Smith & Smith, and Eickel & 
Crocker, for défendants. 

SHIEAS, District Judge. From the averments in the bill flled in 
this case it appears that the; complainant is a stockholder in the 
Oedar Eapids Water Company, and in that caçacity he seeks by 
this proceeding to restrain the city of Oedar Eapids and its officiais 
from publishing and putting in force an ordinance adopted by the 
city council âxing the rates to be charged by the waterworks Com- 
pany for supplying water 1:o the city and its inhabitants, it being 
averred that the rates and provisions of the ordinance adopted are 
such that it would prevent the earning of sufflcieht money by the 
company to ena,ble it to pay a dividend to the stockholders after 
providing for the expenses and outlay incident to the management 
of the plant of the waterworks company and the interest upon the 
bonded debt of the company; and, furthermore, that the putting in 
force of the ordinance would be a violation of a contract now in 
force between the city and the waterworks company, regulating 
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the rates to be chargea and the purposes for which water is to be 
furnished for city use. It is further expressly chargea in the bill 
that the effect of the enforcement of the ordinance will be to de- 
prive the stock in the waterworks company of any earning ability, 
and thus complainant will be deprived of his property without 
compensation, and therefore without due process of law, and there- 
by complainant will be deprived of the equal protection of the 
law in express violation of the fourteenth amendment to the con- 
stitution of the United States. It is further averred in the bill 
that complainant is a citizen of the state of Massachusetts; that 
the waterworks company and the city of Cedar Kapids are corpora- 
tions created under the laws of the state of lowa; that the indi- 
vidual défendants — being the mayor and other city olHcials — are 
ail citizens of lowa; and that complainant owns 255 shares of stock 
in the waterworks company, of the par value of $11,250. The case is 
now before the court upon an application for a preliminary writ of 
injunction to restrain the publication and putting in force the pro- 
posed ordinance until the validity thereof is heard and determined. 
The défendants named in the bill are the city of Cedar Bapids, the 
mayor, aldermen, and recorder of the city, and the waterworks com- 
pany. As the bill is framed for the purpose of invoking the protec- 
tion of the provisions of the fédéral constitution, and as the matter 
involved exceeds |2,000 in amount, the case is one which falls 
witbin the jurisdiction of this court, irrespective of the citizenship 
of the parties in interest; but it is strongly urged on behalf of the 
city and its officiais that this court ought not to take jurisdiction 
of the bill as framed, because the proceedings are instituted by a 
stockholder of the waterworks company to protect rights properly 
belonging to the company in its corporate capacity; that it appears 
that the company bas already br ought an action in the district 
court of lowa for Linn county to restrain the enforcement of the 
ordinance; and that complainant has not complied with the require- 
ments of equity rule 94, and therefore the bill should be dismissed. 
The purposes for which this rule was promulgated by the suprême 
court are clearly set forth in Hawes v. Oakland, 104 U. S. 450, 26 L. 
Ed. 827, it being therein stated that the rule is aimed at two evils, — 
one being the effort to invoke fédéral jurisdiction wrongly by using 
the name of a stockholder in cases wherein, if the suit was brought 
in the name of the corporation, jurisdiction in the fédéral tribunal 
would not exist; and the other to prevent a minority of the stock- 
holders from controlling and dictating the action of the corpora- 
tion in matters properly within the control of the directors as the 
représentative of the whole body of the stockholders. In the case 
now before the court, as already stated, it is one within fédéral cog- 
nizance, irrespective of the citizenship of the parties, and therefore 
the provisions of rule 94 cannot be invoked on the ground that the 
suit is in the name of a stockholder, in order to confer jurisdiction 
on this court, which would not exist if the suit had been brought 
by the waterworks company. 

Is the suit open to the objection that a single stockholder is seek- 
ing to control the action of the corporation, and is thereby usurping 
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thepower of control conflded to tbe directors of the company? The 
object of the bill is not to compel pr restrain action on part of the 
company, its directors or olificers, but to prevent action on part of 
the city of Cedar Rapids which it is averred will wholly destroy the 
value of complainant's property, to wit,,the shares of stocli by him 
owned in the waterworks company. In Smyth v. Ames, 169 U. S. 
46'6, ,18 Sup. pt. 418, 42 L. Ed. 819, the suprême court recognized 
the right ot individual stockholders in railway companies to bring 
bills in equity in the fédéral court to restrain the enf orcement of 
the statute adopted by the législature of the state of Nebraska 
regulating railway charges, on the ground that the rates prescribed 
were insufflcienl to secure just compensation ; and it is diiïicult to 
see, under the doctrine of that case, why this court should refuse 
to entertain the bill filed herein. It is doubtless true, as is urged 
by the défendants, that the complainant and the water company are 
working in harmony to accomplish the same end, in that it appears 
that the company, as already stated, bas instituted a suit in the dis 
trict court of Idnn county to the same effect as is sought by the 
bili in this court; but this fact will notrjustify the court in holding 
that this suit should be dismissed because thereby the single stock- 
holdQi' is seeking to control the corporate action of the waterworks 
company; jn a matter properly within the duties and powers of the 
board of directors. There is force in the contention of the défend- 
ants that the company, although named as a défendant in the bill, 
is in fact united in interest with complainant. In determining 
whether the actual controversy between the parties is one of which 
the court will assume jurisdiction the court may arrange the par- 
ties as plaintiiïs or défendants, accordiiig to their actual interest in 
the subject-matter of the suit, having the right to disregard the po- 
sition assigned . them by the pleader. Harter v. Kernochan, 103 
U. S, 563, 26 L. Ed. 411. Applying this principle to the présent 
case, it appears that in fact the suit embraces a controversy upon 
one side of which the parties in interest are the complainant and 
the waterworks company, and on the other the city of Cedar Rapids 
and its officiais; and, as the controversy is clearly one arising un- 
der the provisions of the fédéral constitution, according to the rul- 
ing of the suprême court in Smyth v. Ames, 169 U. S. 466, 18 Sup. 
et. 418, 42 L. Ed. 819, no reason is perceived why the court should 
refuse to take jurisdiction over it. As the court takes jurisdiction 
on the ground that in truth the complainant and the waterworks 
company are united in interest in the case, the company should, by 
amendment to the bill, be made a co-complainant therein, and, that 
being done, the suit will présent a controversy within the jurisdic- 
tion of the court. 

Upon the argument several questions were discussed which do 
not properly arise upon this application for a preliminary injunc- 
tion, and which cannot be intelligently presented or considered un- 
til the f acts are brought bef ore the court. For the présent, and up- 
on the showing made in the bill, it must be held that complainant 
is entitled to the preliminary injunction prayed for, and it is there- 
fore ordered that upon flling with the clerk a bond in the sum of 
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|5,000 conditioned to pay ail costs and damages tbat may be award- 
ed défendants by reason of the issuance of the injunction, with sure- 
ties To be approved by the clerk of this court or his deputy at Ce- 
dar Rapids, a writ of prelimlnary injunction under the seal of the 
court shall be issued as prayed for in the bill herein flled. 
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(Circuit Court, W. D. North Oarolina, Fourth Circuit. January 24, 1900.) 

Clerk of Court — Pees— Pkbpaking Record for Appbal. 

The document required by Clr. Ct. App. Rule 14 (31 C. C. A. clv., 90 
Fed. clv.), on appeal thereto, consisting of a true copy of the record In the 
trial court, bill of exceptions, assignments, and ail proceedings in the cause, 
including the opinion of the coure below, ail under the hand and seal of 
the clerk, called by said rule, in case of writ of error, a "return" thereto, 
Is a record, within Eev, St. § 828, allowing to the clerk for "making any 
record, certiflcate, return, or report, for each folio, 15 cents," préparation 
thereof is not a mère copying of a ijaper, fee for which is 10 cents per 
folio. 

In Equity. 

John W. Hinsdale, for complainants. 
Eobert Dick Douglas, for the clerk. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
retax a bill of costs in respect to the fee of S. L. Trogdon, Esq., 
clerk of this court. The decree of the circuit court having been 
filed, an appeal was allowed to the circuit court of appeals. There- 
upon the clerk prepared the record for that court, and has charged 
for the same at the rate of 15 cents per folio. To this the appellant 
excepts, insisting that the charge should be 10 cents per folio, as 
for a copy of a paper. This record consists of a true copy of the 
record in the trial court, bill of exceptions, assignments of error, 
and ail proceedings in the cause, including the opinion of the court 
below, ail under the hand and seal of the clerk. Cir. Ct. App. Eule 
14 (31 C. C. A. clv., 90 Fed. clv.). In this rule 14 ail this is called 
a "return" to the writ of error. The same rule applies to appeals 
as to writs of error. The fee bill allows to the clerk (section 828, 
Rev. St. U. S.) "for entering any return, rule, order, continuance, 
judgment, decree or recognizance, or drawing any bond, or making 
any record, certificate, return or report, for each folio, 15 cents." 
This document required by rule 14 is a record. It becomes the 
record for the use of the appellate court. It is not simply a copy 
of the record in the court below. It embraces as well the bill of 
exceptions, the assignments of error, the opinion of the court, and 
ail proceedings in the cause; and it is made up by the clerk on his 
own responsibility. If it be redundant, it will be eut down. If 
it be defective in its présentation of the case, it will be perfected on 
mandamus. Its préparation bears no resemblance to the copying 
of a paper. It requires expérience, judgment, and care. It is also, 
as we hâve seen by rule 14, a return, It is a certifled paper, and in 
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some sensé a report of ail that trauspired below, for the information 
of tlie appellate court. For thpse reasons the item, in the costs of 
the clerk is correct. He is entitled to 15 cents pèç folio. But one 
ça,se can be tounâ in whichthis point is adjudic9,ted. Cavender 
V. Cavender (0. C.) 10 Fed. 828. This case allows for this service 10 
cents per folio. It is with diffidence that a conclusion differing 
from that of the learned judge for the Eastern district of Missouri 
has been reached. He treats the record on appeal as a mère tran- 
script, — "a copy of something ordered by the court in a case at law 
or in equity to be so forwârded." Evidently it is something more 
than this. A copy oî a paper can be prepared by any serivener 
in the office. The préparation of the record for the use of the ap- 
pellate court requires the exercise of expérience, care, and skill on 
the part of the clerk or his responsible deputy. The exception to 
the taxation is overruled. 



MeTICïHB v. KEYSTONE COAL CO., Limited; et al. 

(Circuit Court of Appeals, Third Circuit. January 23, 1900.) 

No. 20. 

1. MoRTOAGE— Construction — Foreclosure— Application of Proceeds. 

A mortgage to secure bonds and interest tliereon discloses no intention 
, tliat, in case of sale under gênerai f oreclosure proceediugs, the interest 
sliall be paid bef ore the priQdpal from the proceeds, there being no pro- 
vision as to distribution thèreof , though there is a provision that, in case 
of default in interest continulng for six months, the trustée may talie pos- 
session of the property, and collect the rents and profits, and, after paying 
the expensès of managing it, apply the balance to payment of interest In 
the ordèr in which the interest shall hâve become due, and tum the bal- 
ance over to the mortgagor; and another provision, that, in case of such 
,, a default in interest, the; hojders of a majority of the bonds can require 
the trustée to proceed to foreçlose the mortgage by suing ont a scire faeias, 
and pûrsuing the same to judgment, with leave to take out exécution for 
the amount of the interest, and. In case of any subséquent default, with 
leave to take out another exécution for collection oî the same. 

3. Same— Priohity in Distribution. 

In case, of sale of property by decree under gênerai f oreclosure proceed- 
Ings for payment of the overdiie debt evidenced by the bonds which the 
mortgage was given to secure,.the Interest is entitled to no priority in pay- 
ment, in the absence of provision in the mortgage theref or, though the 
interest on the bonds held by certain persons had lieen pald up to the time 
of gênerai default of interest, while that on the bonds of others had not 
been paid. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

D. T. Watson, for appellant 

C. C. Dickey and W. G. Guiler, for appellees. 

Before ACHESON, DALLAS, and QRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
United States for the Western district of Pennsylvania dismissing 
exceptions filed by James M. Bailey to the report of the master 
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appointed to distribute a fund realized from tlie foreclosure of a 
mortgage of coal situate in Pennsylvania and West Virginia, given 
by the Keystone Coal Company, Limited, a limited partnership 
association under the laws of Pennsylvania, to secure its certain 
coupon bonds aggregating |275,000. The Keystone Coal Company, 
Limited, a joint-stock association, organized under the act of as- 
sembly of Pennsylvania approved June 2, 1874, and its several sup- 
pléments, for the purpose of raising money wherewith to carry on 
its business of the mining, transportation, and sale of coal, sold 
and delivered 550 of its bonds, aggregating $275,0W, dated April 
1, 1879, payable April 1, 1887, bearing 6 per cent, interest, and hav- 
ing semiannual interest coupons attached. To secure thèse bonds the 
coal Company executed a mortgage of its coal property, situate in 
Washington county, Pa., and Brooke county, W. Va., to the Safe-De- 
posit Company of the City of Pittsburg, as trustée for the bondhold- 
ers. By its bonds the coal company promised to pay the principal 
debt on April 1, 1887, and to pay the interest semiannually on April 
Ist and October Ist in each year, "upon présentation and surrender 
of the annexed coupons as they severally fall and become due"; 
and it stipulated that, in the event of default in payment of any in- 
terest coupon for six months, the principal and interest might be 
made due and payable immediately in the manner provided by the 
mortgage. The mortgage provided, in effect, in article 1, that, in 
case default be made in the payment of any semiannual install- 
ment of interest, and the same remain unpaid for six months, or 
in case default be made for six months in the payment of any taxes, 
assessments, or other governniental charges on said premises, the 
lien whereof might or could be held prior to the lien of this mort- 
gage, and in case default be made in the payment of the principal 
of said bonds, when due, then, in any and evtfry such case of de- 
fault, it should be lawful for the trustée for the time being, person- 
ally or by his attorneys or agents, to enter the said premises, and 
"to hâve, hold, possess, and enjoy, operating the said coal underly- 
ing said described premises, and to mine, take, and carry away the 
same," and to collect and receive ail rents, revenues, incomes, is- 
sues, and profits of the said association, and from ail coal mined 
out of and from said premises, and, after deducting therefrom the 
expenses of entering and managing said property, to apply the 
balance thereof, flrst, to the payment of ail overdue interest on the 
said bonds, with interest thereon, in the order in which said inter- 
est shall hâve become due; and, second, to the payment of interest 
accruing after such default and entry by the trustée, and during 
its possession, without préférence between bondholdérs; and, if any 
surplus l'emains after thèse payments, the same to be paid to the 
treasurer of said association. Article 2 of the mortgage provides 
for the issuing of a scire facias upon default in the payment of any 
semiannual interest which shall remain unpaid for six months 
after the same shall become due and be demanded, upon written 
demand by the bondholdérs, and for the prosecution of the same to 
judgment, with leave to take out exécution for the amount of said 
interest, and, in case of any subséquent default, with leave to take 
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ont another exécution for the collection of the same. Tlie Key- 
stone Coal Company, Limited, paid in full to ail, except a few, of 
the bondliolders, the , semiannual intecest coupons which matured 
in 1879, 1880, 1881, and on April 1, 1882. James M. Bailey is one 
of the bondholders who did not receive payment for his coupons 
maturing prior to the gênerai default in October, 1882. The rea- 
son was that there was not enough money in the treasury of the 
company at the various interest periods to pay ail coupons, and 
some coupon holders were paid in full in préférence to the appel- 
lant and a few others. Of thèse unpaid coupons maturing prior 
to October, 1882, the appellant owns an aggregate ot |14,157 Some 
of thèse coupons were detached from their bonds, and were bought 
by the appellant from the original holders at various times, he 
paying full value therefor. The trustée under the mortgage ne ver 
proceeded to foreclose the same. In 1897, McTighe, a citizen of 
New York, and a bondholder, flled his bill in the circuit court for 
the Western district of Pennsylvania, praying an account, a fore- 
closure of the mortgage, or sale, and a receiver. The court appoint- 
ed the Safe-Deposit & Trust Company (the trustée named in the 
mortgage) receiver of the mortgaged property. and directed it to 
take possession thereof. By its final decree the court ordered the 
trust company, as receiver and trustée, under the terms of the 
mortgage, and also in pursuance of the order and decree of the 
court, to offer the mortgaged property at public sale, and sell the 
same. In its said decree the court made a flnding of fact that only 
part of i)xe interest coupons maturing prior to April 6, 1882, were 
paid by the mortgagor, some such remaining unpaid, and directed 
an account to be stated of the amount due on account of said bonds, 
and appointed W. E. Blair, Esq., master, to state such account, 
and to détermine ail disputes of the holders of the various bonds 
and coupons, and to détermine the respective rights and priorities 
of each to share in the purchase money derived from the sale of the 
property and paid into the treasury of the court. $29,750 was realiz- 
ed from the sale of the mortgaged property. The master f ound 
the facts as to the payment of interest coupons and the amount 
and classes of coupons owned by Bailey as above stated. Bailey 
claimed, under the terms of the bond and mortgage, to be allowed, 
ont of the fund realizëd, payment in ïuU for the unpaid interest 
coupons maturing prior to October 1, 1882, as above stated, prior 
to the allowance of any dividend on the principal of said bonds, 
and also prior fo other coupons maturing subséquent to the said 
date of gênerai default in the payment of interest coupons. The 
master disallowed this claim, and reported a schedule of distribu- 
tion, allowing ail bond and coupon holders to recover a propor- 
tionate part of said fund, based upon the aggregate amount of 
bonds and interest coupons owned by each, respectively, without 
any priority pr préférence in respect of coupons which matured 
jand were unpaid prior to the gênerai default in the payment of 
interest, and which were owned by Bailey and others, belonging to 
the various classes of which the holders of part had been paid in 
full by tbe company. Bailey ûled exceptions to the master's re- 
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port, aileging tliat the master erred in not allowing his claim to a 
préférence in distribution. After argument, the court, per Bufflng- 
ton, J., dismissed thèse exceptions, and confirmed the pro rata 
distribution, and entered a final decree to that effect. Thereupon 
Bailey appealed, assigning the dismissal of his exceptions claiming 
sncli préférence as error. 

Tlie contentions of the appellant, as gathered from his exceptions 
flled and his argument before this court, are: Birst, that the terms 
of the mortgage disclose an intention that the interest flrst due shall 
be flrst paid, and that this intention so disclosed requires that the 
unpaid coupons held by appellant maturing prior to October, 1882, 
should be paid before subsequently maturing coupons, and before 
the principal of the bonds; and, second, that the holders of interest 
coupons- belonging to a class of which i>art had been paid in fuU, 
and which matured prior to the date of gênerai default, are entitled, 
on gênerai équitable principles, to be paid in full before the prin- 
cipal of the bonds, and subsequently maturing coupons are entitled 
to share in the distribution of the funds in the hands of the tnistee. 
As to the first contention, we are of opinion, after a careful exam- 
ination of the terms of the mortgage, that the only case in which 
an intention is disclosed that the interest flrst due shall be flrst paid 
is in the event of the entry and possession by the trustée, under 
the power given in the mortgage, to operate the property, where 
there is default in the payment of interest as provlded for in the 
first article of the agreement between the mortgagor and the trus- 
tée, as set forth in the mortgage. It is plain, from a careful read- 
ing of this article, that it was the intention of the parties to make 
spécial provision for the payment of overdue interest, in order that 
the mines might be carried on as a going concern, and to that end, 
after operating expenses, etc., were paid, that the interest due should 
be paid ont of the profits as a prudent administrator of his own 
property would pay it, to prevent litigation and interférence with 
the orderly conduct of business. The only other référence to the 
payment or collection of interest contained in the mortgage is in 
the second article of the agreement referred to. It is therein pro- 
vided that, in case of default of an installment of interest, a majority 
in value of the holders of the bonds can require the trustée to pro- 
ceed to a foreclosure of the mortgage by suing out a scire facias, 
and pursuing the same to judgment, with leave to take out exécu- 
tion for the amount of interest due, etc. This spécial provision for 
the collection of interest is confined and limited by its terms to the 
spécial conditions therein mentioned. There is nowhere else any 
language of the mortgage from which an inference can be drawn 
that the security of the same was intended to specially prefer the 
payment of overdue interest to the payment of the principal, to which 
it was appartenant. No provision is made as to how the proceeds 
of a sale under gênerai foreclosure proceedings shall be distributed. 
That matter is left to be determined upon the gênerai principles 
governing the sale of property under foreclosure proceedings. Nor 
do we think that on "gênerai principles of equity" the holders of cou- 
pons maturing prior to October, 1882, are entitled to be paid in fuU^ 
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because certain similar coupons were paidbefore the gênerai de- 
fault; The sale of tho: prpperty made by decree of the court under 
gênerai foreclosure proceedings was for the purpose of paying the 
overdue debt evidenced by the bonds which the mortgage was given 
to; secure. The principal and the accrued interest represented the 
debt evidenced by each bond and its coupons, but, in the absence 
of any stipulation in the mortgage contract to that effect, there is no 
priority or préférence due to the interest or the coupons represent- 
ing them. The fact that certain coupons pf the same clags as those 
represented in this suit had been paid by the company prior to the 
gênerai default of interest can give no super ior equity to thèse un- 
paid coupons. Those hplding the paid cpupons had a right to re- 
ceive the money, and in doing so infringed upon no right of the 
holders; of the unpaid coupons. There was that much legs debt due, 
and, iij the case of a goipg and solvent concern, that was bénéficiai, 
and .not detrimental, to the other créditer s. The principle is the 
same as would obtain in case payment had been made to others 
of a partpf the principal of their bonds, or if they had collected a 
part, by éxecution against property of the Keystone Cîoal Company 
not included in the mortgage. In the case supposed, as in the case 
at bar, the proceeds are to be appHed tothe debt remaining unpaid, 
with its aecrued interest. In the language of Ketchum v. Duncan, 
9RU.,S. 659,24 L. Ed. 868: 

"ThQ coiipons *re mère représentatives of the claim for interest. The 
obllgatipn of the debtor, eyinced by them, cannot be higher, nor entitled to 
grea,ter privilèges, than It Would be had the bonds In their body undertaken 
the paymeht of Interest." ' 

We tb'ink tbis case (96 tf. S. 659, 24 L. Ed. 868) is décisive of the 
question in this appeaî. As this was tbe opinion Of tiie master ap- 
pointed by thé cpurt beloV, and as the exception to his report in 
this respect Was overruled by the said court, the decree of the court 
belôW îû the premises is àffittoed 
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; (Clréûit Court of Appeals, Seventh Circuit Jahuary 18, 1900.) 

, 1. Appbal— Rbcord— Stipclation op Pacts Maèe Bdbsequent to Decree. 
The duty o£ the circuit court of appeals oh an appeal is confined to a 
-, review of the rulings aad: decree of the, itriaiV court, and a stipulation of 
facts made, by the parties after the décrie b^lpw is no part of the, record 
whiçh thè (Jourt is requlred to conslder.' 
a. Stebbt RAitàbÀDs— InjuSt to PfiRsoir oiî TftÀCK— Cabe Reqdired. 

The dégrieè'of care réqùtred from a motoïtnan on an electrlc sti-eet car 
traversingthe streets of a clty to avoid-:tajury to personsupon the tracis is 
différent ant} greater than that requlred from the englneer of a railroad 
train running on the çonjpapy's right of way, where any person upon the 
traek is a trespasser, tojwhom the comi)àny owes nd duty exeept not to 
injure him willfully ér rBWiéiOusly, but In elther case the càre to be exer- 
cised must be proportioned to the danger ïeasonably to be apprehended at 
the tlme and place, , ^ i , 
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8. Same. 

The motorman of an electric street car, at about 10 o'clock at nigùt, 
when in the outskirts of Chicago, saw an object lying on the track abont 
65 feet ahead, wblcli both he and a passenger standing beside liim thought 
to be a dog. He at once applied the brakes and sounded the gong, and, on 
approaching a little nearer, reversed. On coming nearer still, the object 
was seen to be a man, and, there being a down grade, the car did not 
stop until it ran upon and killed him. The place was not a crossing, and 
tbe locality was sparsely settled, there being a few houses only on one 
side of the street, and on the other open prairie. The street was not 
lighted nor used for travel, there being a ditch on each side of the car 
track. The motorman saw the object as soon as it was possible to see it 
from bis position, under the circumstances. Held, that he was not guilty 
of any négligence which rendered the company liable for the death. 

Appeal from the Circuit Ck»urt of the United States for the Korth- 
ern Division of the Northern District of Illinois. 

In a suit pending in the court below, the appellee, John McNulta, was ap- 
poinled receiver of the Calumet Electric Street-Hailway Company, in succession 
to John 0. McKeon, who was operating the railway at the time of the occur- 
rence whieh is the subject of contention hère. The appellant, John Stelk, 
administrator of the estate of George Ware, deceased, filed bis intervening péti- 
tion in that cause, seeking to recover damages for the death of his intestate, 
caused, as alleged, by the négligence of the motorman in charge of the car 
which ran upon and killed him. Upon issue being formed, the matter was 
referred to a master, who reported the foUowing facts with respect to the acci- 
dent: On the 2&th day of August, 1897, at 40 minutes past 9 o'clock p. m., 
George Ware was killed by car No. 233, south bound, on the Roby Division of 
the Calumet Electric Street Railway, a little southeast of Ninety-Tbird street. 
Ware was 39 years of âge, and his business was that of a grain trimmer on 
boats, and he earned from $35 to $40 per week. The railway crossing Nlnety- 
Third street runs in a northwesterly and southeasterly direction. In approach- 
ing the crossing at Ninety-Third street from the northwest, there is a slight 
rise in the roadbed of the railway, from a point 140 feet northwest from the 
south line of Ninety-Third street. The highest point of the incline is a little 
south of the eouth line of Ninety-Third street extended. Prom that point south- 
easterly the grade is downward for about 100 feet, the Incline downward in 
that distance being 4 feet. About 40 feet north of the north line of Ninety- 
Third street there is a switch leading to a track turning thence east on Ninety- 
Third street. South of Ninety-Third street there is a ditch on each side of the 
car tracks. The car stopped a moment at the switch, and then proceeded up 
the incline. L'pon crossing the south line of Ninety-Third street the motorman 
saw an object on the track between the rails at a point about iX> feet in front 
of the car. At this time the speed of tbe car was probably not less than six 
nor more than eight miles an hour. The night was quite dark, and there were 
no street lamps or other lights lighting the spot where the object lay, except 
such as was thrown upon it by the headlight of the car. Wlien the motorman 
saw this object, a messenger boy was standing by his side. The motorman 
said to the boy that there was something on the track, and that it seemed to 
him it was a big black dog, to which the boy replied that he thought so too. 
Neitber the motorman nor the messenger boy was able at that time and dis- 
tance to détermine wliat the object really was. As soon as the motorman saw 
the object, he rang the gong and applied the brakes. When the car had gone a 
little further, seeing that the object did not move, the motorman applied the 
reverse, but being on the down grade the reverse did not act. AVhen the car 
had almost reached the object, the motorman saw it to be a human being 
lying partly across the space between the rails, but not across the rails, the 
head towards the southeast, the feet towards the northwest, and the body lying 
on the side, with the face southward, and clothed in dark garments. The car 
not having been brought to a stop when it came in contact with the body, the 
body was pushed before and under it for about 8 or 10 feet before the car 
came to a full stop. When his body was taken from under tbe car, Ware was 
dead or in a dying condition. From the place where the car stopped at the 
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switch tbe body could not be seen by the motorman in broad daylight, because 
of the convexity of the roadbed between thèse two points. When the car 
had passed 50 feet south of the switch, and was about 90 feet from the top 
of the incline, and about 155 feet from where the body lay, a straight line drawn 
from the eyes of the motorman, as upon the car, to the plaice where the body 
lay, would hâve just touched the highest point of the incline. Both the motor- 
man and the messènger boy standing by bis side testify that the motorman 
was looliing ahead, and that the object on the track was not seeu, and could 
not hâve been seen, by the motorman until he reached the top of the incline. 
Evidence was introduced on behalf of the intervening petitioner tending to 
show that the object might bave been seen sooner, but considering ail the 
évidence in the case, the master finds that the motorman, as was his duty, was 
looking forward upon the track, and that he did not see the obstruction until 
he reached the top of the Incline. 

The master found the foUowlng conclusions of law: 

"(1) pnder the évidence in thls case, the motorman was not guilty of any 
négligence whatsoever In not havlng observed the obstruction upon the track 
until, as shown by the évidence hère, he dld so. Since the night was dark, and 
there were no lights to illumine the place where the object lay, the object 
could not be distinguished until the car arrived at the top of the incline, and 
the headlight threw; its rays upon the object! 

"(2) Under the évidence in this case, therefore, the llability of the défend- 
ant dépends upon this question: What was the duty of the motorman 
when at the top of the incline, and about 65 feet from where Ware lay, 
he first saw something upon the track between the rails, and thought 
it to be a large black dog? The motorman owed a duty to his employer, a 
duty to the public, and a paramount duty to any person who, rightfuily or 
wrongfuUy, carelessly or otherwise, was known to be upon the track. It is 
clear that, had the motorman been aware when he first saw the object that it 
was a human belng, his obvious duty would hâve been to stop the car as 
quickly as possible, and it is equally clear that such would hâve been his duty 
if there was any reasonable cause for his believing it to be a human being." 

"(6) While the question is by no means free from doubt, the master is of the 
opinion that, uhder the circumstances of this case, as sbon as he saw the 
object on the track, the exact nature of which he could not détermine, but 
which he thought was a big black dog, the motorman should hâve immedlately 
put forth every effort to stop the car, and to ascertain what the object really 
was, and, havihg failed to do so, he was guilty of such négligence as renders 
the défendant liable for the death of George Ware." 

Upon exceptions flled and upon hearing, thé; court below made the following 
decree, dated September 11, 1899: "This matter coming on to be heard by the 
court upon exceptions of the receiver to the master's flndings of fact and con- 
clusions of law, and the court, having heard the testimony and arguments of 
counsel, findg that the master's flndings of facts are sustained by the évidence, 
and that the master's flfth conclusion of law, based on said flndings, is erro- 
neous. It is therefore ordered, adjudged, and décreed by the court that the 
exceptions of the receiver to the master s said flndings of fact be, and the same 
are, overruled. It is further ordered, adjudged, and decreed by the court that 
the receiver's exception to the master's flfth conclusion of law be, and the same 
is hereby, sustained. The said intervening pétition is therefore dismissed for 
want of equlty." 

Afterwards the parties entered into and flled the following stipulations of 
facts; 

"It is further stipulated that the following are facts in this case, in addition 
to the facts as found by the master in chancery, to whom this cause was 
referred: That one Thomas Murray, at the time of the accident, was standing 
wlth one Martin on the east side of South Chicago avenue, and on the south 
side of Ninety-'fhird street, where they cross, and make an acute angle, which 
is best described by saying it was at the southeast corner of the two streets. 
That he notlced a car coming southeast on South Chicago avenue, just as it 
had got over a switch that is there, a short distance north of Ninety-Third 
street. That he noticed a man about 150 feet southeast of the car, and he ap- 
péared as though he had been coming up ovit of a dltch or trench there. He 
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saw Ihe man comlng up out of the trench, and as he got to the top of it he 
stumbled across the tracks. At this time Murray was 25 or 30, or possibly 40, 
feet from the car at this corner, and the car was almost even witli Murray, 
and it was light enough for Murray to see the car and the man. That at 
this time ne heard a humming noise corne from tlie car. That he saw the 
motorman when he flrst saw the car, just as the car passed over the switch. 
ïhat when the man stumbled he fell between the two rails. That at the time 
the man fell the car was, in the judgment of Murray, 150 feet away from the 
man. That there is a city fire-engine house on this street 88y2 feet south of 
the southeast corner of Ninety-ïhird street and South Chicago avenue. That 
Murray hallooed to the motorman to turn o£E his power. That the car dragged 
the man 8 feet. (2) That, when found dead under the car, the deceased had a 
flve-cent pièce in his hand, and he let go the iive-cent pièce, and it dropped 
to the ground. (3) That an electric car, equipped in practically the same way 
as the car in question, can be stopped on a clear, dry rail, when going 8 miles 
an hour on a level track, within a distance of 40 feet. (4) ïhat witness 
William P. Martin, who was with witness Murray, heard Murray utter an 
exclamation, and saw him start to run. That he (Martin) did not see any 
object, but started to run right after Murray. That he (Martin) lirst saw the 
man when the car was about 25 or 30 feet from him. That the car ran over 
the man, and Martin helped pull him out. That this witness testitied that on 
that night at that point he could see 200 feet." 

"(1) That beginuing at Ninety-Third street, and running southeast therefrom, 
the Calumet Electric Street Kailway runs through a low prairie, and that the 
tracks of said railway are there laid on earth and cinders filled in across said 
prairie. (2) That, when the motorman and the passenger standing by his side 
first saw the dark-colored object on the track, neither the said motorman nor 
passenger was in doubt as to wliat the object really was; that the ol)ject, as 
it appeared to them, was a big black dog, which would be frightened from the 
track by the ringing of the gong. (3) That, when the motorman and the said 
passenger flrst saw the said object on the track, tlie said object, as it appeared 
to them, was something which would not be injured, and which would not en- 
danger the car or passenger. (4) That from the time the said motorman and 
passenger first saw the object on the track, up to the time the said motorman 
discovered the object was a human being, the said object appeared to said 
motorman to be a big black dog. (5) That, at the spot where the object lay 
upon the track, the said motorman had no reason to expect to flnd a human 
being. (6) That, prior to the time the motorman discovered the real nature 
of the object, the said motorman had no idea that the object was otlier than a 
big black dog, — no thought that it was a human being. (7) That, at the spot 
where the object lay, there was uo pathway or roadway across or along the car 
tracks, except the sidewalk running parallel with the tracks, and located east 
of the tracks, with a diteh between the sidewalk and the tracks; that the 
country west of the car tracks, and south of Ninety-Third street, is a low 
prairie, unoccupied by buildings of any kind." 

Thereupon the appellnnt brings tne cause hère for review. 

Alfred F. Gross, for appellant. 
Kenesaw M. Landis, for appellee. 

Before WOODS and JENKIÎvS, Circuit Judges, and BUIO", District 
Judge. 

JENKINS, Circuit Judge, after tlie foregoing statement of tlie case, 
delivered the opinion of the court. 

We might properly disregard the stipulations of the parties with 
respect to facts not found by the master or the court below, and made 
subséquent to the decree. We sit hère to review the rulings of tlie 
court below, not to pass judgment upon stipulations of parties made 
subséquent to such rulings, and not properly preserved in a bill of 
exceptions or verifled as part of the record by the certificate of the 
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jiidge. We deem it proper to make tiiese obserTationâ upon the prac- 
tice pursued, aithough we hâve concluded in this casé to waive the 
irregularity, and td coïi^ider thèse stipulations. 

The sole question hère is whether, with respect to this accident, 
négligence can properly be imputed to the motorman in charge of the 
car. ïhe principle of law which should cdntrol judgment of his con- 
duct, under the fâcts disclosed, cahnpt be doubtful. In the case of 
Bailroad Co. v. Prewitt, 59 Kan. 734, Ç4 Pac. 1067, to which we are 
referred, the driver of a locomotive in open daylight saw an object 
upon the railway track of the company; but supposéd it to be a weed 
or pièce of paper. Observing it carefuUy, so soon as he dis«overed 
the object to be a human beihg he did ail in his power to stop his train, 
but without avail, and the child was killed. The court ruled that the 
duty of checking the speed of the train was not imposed upon the 
drivei* of a locomotive iïpon seeing ah object upon the track which he 
reasonably believed to be inànimate, and not dangerous to the passage 
of the train, but that the duty arose immediately upon the discovery 
that the object was a human being, or an object endangering the pas- 
sage pf the train, and reversed the judglûënt of thé court below, which 
had held the duty to be imposed upon the driver bf a locomotive to 
check the speed of his train immediately upon discovering an object 
ahead, whatever that object might be. We cannot doubt the correct- 
ness of this décision of the suprême court of Kansas, when applied to 
the passage of trains lipon the right of way of the company; for in 
such case the law is settled that the company owes no duty to tres- 
passers Upon its tracks except not to run them down willfully or ma- 
liciously. Kailway Co. v. Phillips' Adm'r, 24 U. S. App. 489, 12 C. C. 
A. 618. 64 Fed. 823 j Sheéhan v. Bailway Co., 46 U. S. App. 498, 22 
C. C. A. 121, 76 Fed. 201. The locomotive driver has the right to as- 
sume that the object, if animate, will leave the track upon hearing the 
coming train. It is quite a différent ïnatter, however, where rail- 
way trains, whether propelled by steaM or electricity, pass along the 
crowded thoroughfares of a populous city* The care to be exercised 
is relative, and must be proportionate to the dangers reasonably to 
be apprehended. Hère the locus in quo was in the ontskirts of the 
city of Chicago, but was sparsely populated; there being, according 
to the facts found and stipulated, no houses on the westerly side of 
the railway, and along the easterly side there was a sidewalk of some 
Bort and a few houses. It was an open prairie. The track of the rail- 
way may hâve been laid upon ground that was platted as a street, but 
there was no roadway for the passage of teams, and there was a ditch 
on either side of the railway. There were no street lights, as is usual 
in a city. The motorman, on reaching the crest of the incline, saw 
at a distance of 65 feet an object upon the track, which both he and 
the messenger boy standing with Mm upon the platform of the car 
took to be a dog. He immediately applied the brake, checking the 
speed of the car, and sounded the gong to arouse the supposéd animal, 
and cause it to leave the track. 

It is stipulated that the motorman had no reason to expect a human 
being to be upon the track at that place or at that time. The record 
does 'b,ot explain the présence of the man, and we are unable to ascer- 
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tain with what poirpose or for what object a human being sbould be 
in tliat situation. Tbe stipulation of fact is certainly reasonable 
that the motorman had no reason to expect the présence of a buman 
being upon the track. We do not tbink, therefore, that the duty was 
imposed upon him, upon perceiving an object, to bring his car to a stop 
to diseover the nature of the object. He did no less than his duty re- 
qnired of him to check the speed of the car and sound his gong, and 
so soon as he perceiyed that the object did not respond to the signal 
he reversed to bring the car to a standstill. Upon a level, under such 
circumstances, the car could bave been stopped within 40 feet, but, 
it being upon a downward grade, it could not be stopped within that 
distance. We cannot perceive that the motorman was lacking in 
any degree in the exercise of that prudence and care which, under 
the circumstances, the law imposed upon him. The decree will be 
affirmed. 
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(Circuit Court, S. D. California. January 15, 1900.) 

No. 752. 

1. Municipal Bonds— Irrigation Districts of Califoknia— Estoppei. bt Ré- 

citals. 

A récital in negotiable bonds issued by tlie board of directors of an Irri- 
gation district in California under tbe power eonferred by Act March 7, 
1887, tliat sucli bonds were issued "by autliorlty of, and pursuant to, and 
after a fuU compliance with, ail the requirements of" said act, estops the 
district, as against bona flde purchasers of such bonds, f roin asserting that 
no estimate or détermination of the amount of money necessary to be 
raised by issuing bonds was made by the tward, as required by the act, or 
that the bonds were disposed of in a manner or for considérations other 
than those prescribed by the act. 

2, SaMB— JUDGMENT OF CONFIRMATION — CONCLUSIVENBSS. 

A judgment of confirmation in a spécial proceeding in the superior court 
by the directors of an irrigation district, brought, under the act supple- 
mental to the Wright act (St. Cal. 1889, p. 212), for the confirmation of the 
organization of the district and the issue and sale of its bonds, is conelu- 
sive on the district as to ail questions involved, which include the fact 
that the estimate required by law of the amount of money necessary to 
be raised by the issuing of bonds was duly made. Former opinion (85 
Fed. 693) explained and reaffirmed. 
8. Samb — De Facto Corporation — Effbct of Judgment of Ouster. 

Under the settled doctrine that a de facto corporation may legally do 
and perform every act and thing which it could, do and perform were it a 
de jure corporation, ànd that its acts are valid as to aU the world, except 
where challenged by the state in direct proceedings, a Judgment in pro- 
ceedings instituted by the state against an irrigation district in California 
declaring vold the proceedings for the organization of the district does 
not affect the validity of bonds which the district had previously Issued, 
after having obtaiued a judgment eonfinning its organization and the is- 
suance and sale of such bonds as provided by statute. 

Heard on pleas to the amended bill, and on demurrer to a supple- 
mental bill. 
Works & Lee, for complainant. 
C. C. Wright, for défendants. 
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WELLBOBN, District Judge. Complainant, an owner of lands in 
tlie irrigation district mentioned, sues for the cancellation of bonds 
issued by said district, and to enjoin assessments against liis lands for 
tlie payment of said bondi^. The case has already been before me 
twice, — the flrst time on demurrer and plea to tlie original bill 
(Miller v. Iprigation Dist. [G. C] 85 Fed. G93), and the second time on 
demurrer and exceptions tq the amended bill (Id., 92 Fed. 263). At 
the latter h^aring a formai ruling on the exceptions was inadvertent- 
ly omitted, and an order allowing them will now be entered. The 
facts and statutory provisions pertinent to the présent submission, 
exçept so far as they are herein stated, will be found in the two cases 
above cited. 

After the demurrer to the amended bill was overruled, défendants 
pleaded thereto : 

First. That they are innocent purchasers of the bonds held by them, 
and that said bonds contain a récital in the words and figures follow- 
ing to wit: 

"This bond is one of a séries of bonds, amounting in the aggregate to $442,- 
000, caused to be issued by the board of directors of said Perris irrigation dis- 
trict, and pursuant to a vote of the electors of said district at an eiection held 
for that pnrpose on the Ist day of November, 1890. The said séries of which 
this bond is one is composed of 884 bonds, each of the dénomination of $500; 
and said bonds are issued by authority of, and pursuant to, and after a full 
conjpliance wtth ail of the requlrements of, the act of the législature of the 
State of Califomia entitled 'An act to provide for the organization and govern- 
ment of irrigation districts, and to provide for the acquisition of water and other 
property, and for the distribution of water thereby for irrigation purposes,' ap- 
proved March 7, 1887." 

Second. That appropriate proceedings were had, and flnal decree 
entered therein by the superior court of San Diego county, conflrming 
the organization of said district and issuance of said bonds. 

After défendants had interposed thèse pleas, complainant, by leave 
of the court, flled a suppletaehtal bill all«ging, in substance, that the 
people of the state of California had brought an action in the nature 
of quo warrant© in the superior court of Biverside county, and that 
said court in said action rendered a judgment that said irrigation 
district was and is wholly void, and that said district was unlawfully 
usurping the nghts and powers of, and claiming to be, a lawfully 
organjzed district under the laws of this state. To this supplemental 
bill défendants hâve demurred on the ground that the matters there- 
in pleaded do not entitle the complainant to équitable relief, and hâve 
also excepted to said bill for impertinence, and hâve also interposed 
a plea that an appeal has been taken from the decree of the superior 
court of Biverside county, and that said appeal is pending and un- 
determined. Said pleas to the amended bill, and demurrer and ex- 
ceptions aiid plea to the supplemental Ibill, having been argued at the 
same time, are included in the pending submission, and will be con- 
sidered in the order in which I hâve stated them : 

1. The suprême court of the United States has declared, through a 
long and unbroken line of décisions, that where a municipality has- 
power, under certain circumstances, to issue, and does issue, bonds 
which recite that ail requlrements of the law hâve been complied with. 
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and the oflScers issuing the bonds are chargea witb tlie duty of ascer- 
taining and determining the facts authorizing their issuance, the 
municipality will not, as against bona flde holders, be heard to deny 
the facts so certifled on the face of the bonds. Mercer Co. v. Hackett, 
1 Wall. 83, 17 L. Ed. 548; Town of Coloma v. Eaves, 92 U. S. 484, 
2.3 L. Ed. 579; Commissioners v. Bolles, 94 U. S. 104, 24 L. Ed. 46; 
Commissioners v. Januarj, 94 U. S. 202. 24 L. Ed. 110; San Antonio 
V. Mehaffy, 96 U. S. 312, 24 L. Ed. 816; Warren Co. v. Marcy, 97 
TJ. S. 96, 24 L. Ed. 977; Sherman Co. v. Simons, 109 U. S. 735, 3 Sup. 
et. 502, 27 L. Ed. 1093; Citv of ETansville v. Dennett, 161 U. S. 434, 
16 Sup. et. 613, 40 L. Ed. 760; Commissioners v. Eollins, 173 U. S. 
255, 19 Sup. et. 390, 43 L. Ed. 689; Grattan Tp. v. Œiilton (C. C. A.) 
97 Fed. 145. 

The expression "want of power" has been usefully paraphrased as 
follows: 

"Want of power arises from the folio wing causes: (1) Because the bonds 
are issusd without authority of any st.itute. (2) Because the statute under 
which the bonds are issued contravenes some provision of the state constitu- 
tion. (3) Because the bonds are issued for some private, and not a public, 
purpose. (4) Because the power exercised is différent from that delegated. 
(5) Because some of the conditions précèdent to the issue of the paper (as, for 
Instance, the signatures of a certain number of taxpayers, the présentation of 
a pe,.ition, or the consent of the electors) hâve not been obtained or performed, 
or no élection has been held, although required, and only upon such compliance 
are the bopds to issue. (6) Because the total amount of paper issued exceeds 
the stiitutory or constitutional limit. In the first two cases the paper is void 
for want of power, and cannot be cured by any act of the municipal corporation. 
In the last four cases the paper. although issued without authority, may yet 
be held good in the hands of a bona fide holder, because of récitals contained 
in the paper, made by the oflicers of the corporation issuing it, which assure 
the purchaser that the paper is lawfully issued, provided there existed statu- 
tory authori*y for the issue of paper such as the paper in the hands of the 
bona flde holder purports to be; anfl, although the paper shows no récitals, 
the municipality may be estopped by its acts from repudiating it. The true 
meaning of the term 'want of power' is the total lack of authority in the cor- 
poration to act; and every act done by the municipal corporation without power 
Is void, and cannot be made valid by any act of the corporation or its officers. 
Therefore the last four cases cannot logically be construed to arise from want 
of power, where the term is used in its true sensé. They arise from irregu- 
larity or illégal use of the power, and for that reason are illégal." Simonton, 
Mun. Bonds, | 192. 

In Mercer Co. v. Hackett, supra, the court says: 

"Where county bonds on their face import a compliance with the law under 
which they were issued, the purchaser is not bound to IoqJî further. That 
évidence of fraud practiced by the railroad company to whom thèse bonds were 
delivered, and by whom they were paid to bona flde holders for value, or the 
fact that they were negotiated at less than their par value, carmot defeat a 
recovery on them by such holders. That on questions of mercantile or com- 
mercial law the fédéral courts do not feel bound to yield their judgment to 
State décisions." 

1 In San Antonio v. Mehaffy, supra, the court says: 

"The holder of commercial paper, in the absence of proof to the contrary, is 
presumed to bave taljen it underdue, for a valuable considération, and without 
notice of any objection to which it was liable. If a municipality could under 
any circumstances issue negotiable securities, the bona fide holder of them lias a 
right to présume that they were issued under the circumstances which give 
the authority. The municipality is estopped by fhe récital on the face of the 
■ecurities to deny their verity as against a bona fide purchaser." 
99 P.— 10 
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In the case last quoted froin the bonds had the foUo-wing récital: 

"Thls dëbt is authorized by a vote of the electors.of tlie city of San Antonio, 
taken in àccordance with the provisions of an act to incorporaté the San 
Antonio and Mexlcan Gulf Eailroad Company, approved September 5, 1850. 
Entéred aiïâ recorded in the office of the city treasurer, and Is transférable 
on dellvery. 

«City ,5[all, City of San Antonio, March 1, 1852." 

And the court declared the effect of the récital thus: 

"Thls shats the door, as a matter of law, to ail inqulry touching the regu- 
larlty of the proceedings of the offlcers chargea with the duty of subscribing 
and maidng payment in thç way speclfied. The rule in such cases is that, if 
the municipality could hâve had power under any circumstances to issue the 
securilles, the bona fide holder has a right to présume that they were issued 
under the circumstances whlch gave the authoritj', and they are no more liable 
to be impeached In his hands for any Inflrmity than any other commercial 
paper. Supervlsors v. Schenck, 5 Wall. 772, 18 L. Ed. 556; Oity of San Anto- 
nio V. Lane, 32 Tex. 405." 

In Warren Co. v. Marcy, supra, the court says: 

"If a municipal body has lawful power to issue bonds, dépendent only upon 
the adoption of certain preliminary proceedings, the holder In good faith has 
a right to assume that sueh preliminary proceedings hâve taken place, if the 
fact be tertifled on the face of the bonds themselves by the authority whose 
prlmary duty It Is to ascertaln it. Such bonds may be valid In the hands of a 
bona flde holder, notwlthstandlng the fact thàt the preliminary proceedings 
requisite to thelr issue mày hâve been so détective as to sustain a direct pro- 
ceedlng agalnst the officer to annul them or prevent thelr issue." 

In Grattan Tp. v. Ohilton, supra, the court says: 

"If, under any circumstances, the board would hâve had authority to issue 
them, and the bonds would haye been valld, innocent purchasers had the right 
to présume that those circumstances existed when they were Issued, and the 
townshlp was estopped todeny thelr existence after such purchasers had 
bought them in reliance upon the certiflcate that they were issued la compliance 
with the statute." 

Cômmi^sioners v. Kollins, supt*â (the latest décision by the suprême 
court of the United States on this subject) contains the following sum- 
maryofprior décisions: 

"The adjùdged cases, examlned in the Ught of their spécial circumstances, 
show that the tacts whlch a miinicipal corporation issuing bonds in aid of the 
construction of a railroad was not permltted, against a bona flde holder, to 
question, In face of a récital In the bonds; of: tbeir existence, Were those eon- 
nected with or growing out of the discharge of the ordinary dutles of such of 
Its offlcers as , were Invested with authority to exécute them, and which the 
statute conifprrlng;' the power macle it thelr duty to ascertaln and détermine 
before the bonds were Issued, not merely for themselves, as theground of thelr 
own action, ,l?utequally, as authentic and final évidence of their existence, for 
the information and action bf ail others dealing with them in référence to it. 
* » ♦ Ulje question of législative authority to a municlp£|l corporation t» 
Issue bonds In aid of a railroad company cannot be concluded by mère ré- 
citals, but, the power existlng, the municipality may be estoppel by récitals 
to prove irregularlties In thé exercise of thàt poWer." 

There are nuinerous othér décisions by the suprême court of the 
United States bearing upon the question of estoppel,— some of them 
referred tô in complainant's brief ; but it is needless to review them 
hère, since none, I believe, antagonize, while ail are substantially 
agreed upon, the doctrine above enlinciated. There is one case, how- 
ever, cited in complainant's brief (Scipio v. Wright, 101 U. S. 665, 
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25 L. Ed. 1037), which incites particular notice, becanse it serves to 
deâne and illustrate the scope of the bond récitals in the case at bar. 
The last two paragraphs of the syllabus are as follows: 

"(3) The faet that the bonds were not Issued for borrowed money, but were 
exchanged for stock of the raiiroad company, Is, accoiding to the New York 
décisions, a défense for the town against a holder who, when he purchased, 
had notice of the manner of their issue, which décisions this court follows in 
this case. (4) A bona flde holder, who had no knowledge that the raiiroad 
Company had recelved the bonds in payment for the stock taken for the town, 
would not be llable to such a défense." 

In the opinion occurs this language: 

"Some tlme after January 7, 1854, — ^when does not exaetly appear, — Slocum 
Howland bought the seventeen bonds from the raiiroad company, with notice 
that money had not been borrowed upon them, but that they had been trans- 
ferred by the town superviser and raiiroad commissioners, or one or more of 
them. In the flrst Instance, to the company, in exchange for its stock. What 
Howland paid for them — whether the company obtained their full par value — 
is not proved. Howland held the bonds until 1874, after they beeame due, 
when he sold them to the plaintlff, taking his note for the whole price; and 
that note remalns unpaid. Neither Howland, therefore, nor Wright, the pur- 
chaser from him, stands in the position of a bona flde purchaser without notice 
of the exchange of the bonds for stock. Had either of them been such a pur- 
chaser, the plaintiffs right to recover could not be gainsaid. But the question 
now is whether the fact that the bonds were not issued for borrowed money, 
but were exchanged for stock of the raiiroad company, is a défense for the 
town against a holder who, when he purchased, had notice of the manner of 
their issue. Were the question an open one, it would seem that It ought not to 
be a défense." 

The court then proceeds to reriew certain décisions of the suprême 
court of the state of New York holding the contrary, saying of them: 

"Thèse décisions hâve been constructions of the identical statute we hâve 
DOW under considération, and by which the bonds now in suit are alleged to 
hâve been issued. The construction given by the state court must therefore 
be onr guide. • • • It thus appears to be the settled construction given 
by the courts of New York to the act under which the bonds now in suit were 
issued, and to other similar acts, that they do not authorize an exchange of 
bonds for shares of the capital stock of raiiroad eompanies, and that a pur- 
chaser who had notice at the time o£ his purcliase that such a disposition of 
the bonds was made by the town ofBcers or raiiroad commissioners cannot re- 
cover in a suit brought upon them." 

It is to be observed, with référence to this last case, that the court, 
as already indicated, not only afifirms the gênerai doctrine enunciated 
in cases previously cited, — that, where negotiable bonds import com- 
pliance with the law under which they were issued, a bona flde pur- 
chaser is not bound to look further for évidence of compliance with 
the conditions annexed to the power to issue them, — but also treats 
the negotiation or disposition of the bonds by the municipality as 
part of their issuance, and not as a matter subséquent thereto. The 
suprême court of the United States has also repeatedly held that the 
power and duty of municipal oiHcers issuing bonds to ascertain and 
détermine the facts authorizing their issuance need not be expressly 
conferred and devolved, but may resuit from implication. Town of 
Coloma V. Eaves, 93 U. S. 484, 23 K Ed. 579; Commissioners v. 
Belles, 94 U. S. 104, 24 L. Ed. 46; Commissioners v. January, 94 
U. S. 202, 24 L. Ed. 110; Bernaids Tp. v. Morrison, 133 U. S. 523, 10 
Sup. et. 333, 33 L. Ed. 726. 
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The court in Bernards Tp. v. Momson, supra, says: 

"While it Is true that the act does not, in terms, say that thèse commis- 
sioners are to décide that ail preliminary conditions hâve been complied with, 
yet such express direction and authority is seldom found in acts provlding for 
the issuance of bonds. It is enough that full control in the matter is given 
to 'the offieers named. In the case of Oregon v. Jennlngs, 119 Û. S. 74, 92, 
7 Sup. et. 1&4, 30 L. Ed. 323, the rule is thus stated by Mr. Justice Blatchford: 
'Wlthin the numérous décisions by this court on the subjeet, the supervisors 
and the tç):vrn clerk (they being named in the statute as the pfflcers to sign 
the bonds, and the "corporate authorities" to act for the town in issuing them 
to the Company) were the persons intrusted with the duty of deciding, before 
issuing the bonds, -whether the conditions determined at the élection existed. 
If they hâve certifled to that effieet in the bonds, the town is estopped from as- 
sertlng, as against a boria flde holder, that the conditions prescribëd by the 
populàr vote hâve not been complied with.' Whatever may bé the hardships 
of this parti cular case, to sustain the défenses pressed would go far towards 
destroying the marliet value of municipal securities." 

In Town of Colotna v. Eaves, supra, the court says: 

"Where it may be gathered from the législative enactment that the offlcers 
of the muniçipallty were Invçsted with the power to décide whether the condi- 
tion précèdent has been complied with, thelr récital that it has been complied 
with, made in the bonds issued by them, and held in the hands of a bona flde 
holder, is concluslve of the fact, and binding upon the muniçipallty; for the 
récital Is Itself a décision of the fact by the appointed tribunal." 

The court says in Commissioners v. January, supra: 

"This act, lilie the act of 1868, authorlzed the commissioners to Issue the 
bonds when the requirements of the law had been complied with. They were 
thus constituted a tribunal for the adjustment of ail questions touching the 
subjeet. They were clothed with thé power and charged with the duty to 
décide them. No appeal or review was provlded for. Their issuing the bonds 
was the reflex and embodiment of their judgment that it was proper. It im- 
plies a prior détermination to that efCect." 

The powers and duties of the board of directors of an irrigation 
district in Çalifornia, touching the issuance of bonds, are set forth 
mainly in sections 15 and 16 of the act of March 7, 1887; and from 
the former section I quota, as directly pertinent hère, the following: 

"For the purpose of eonstructing," etc., "the board of directors of any such 
district must * * * estimate aud détermine the amount of money ueces- 
sary to be raised. and shall immediately thereupon call a spécial élection, at 
which shall be submitted * * * the question whether or not the bonds of 
said district shall be issued. * * * if a majority of the votes cast are 
'Bonds — Yes,' the board of directors shall immediately cause bonds in said 
amount to be Issued. Said bonds * * * shall be negotiable in form, signed 
by the président and secretary, and the seal of the board of directors shall be 
afflxed thereto. * « * gaid bonds shall express on their face that they were 
issued by authority of this act, stating its title and date of approval." 

Thèse provisions, and section 16, which relates to the sale of bonds, 
give to the board of directors full control over the issuance of bonds, 
and bring the case at bar fully within the rule above quoted from 
Bernards Tp. v. Morrison, where the court, after observîng that légis- 
lative acts for the issuance of bonds rarely direct, in terms, the offlcers 
executing the bonds to pass upon preliminary conditions, compre- 
hensively States the law thus : "It is enough that full control in the 
matter is given to the offlcers named." Furthermore, the power and 
duty of the board of directors of an irrigation district to ascertain 
and détermine the facts authorizing the issuance of its bonds are nec- 
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essarily implied in the clause, "Said bonds shall express on tlieir face 
that they were issued by authority of this act." Surely, tlie législa- 
ture did not intend that the board of directors should make a false 
récital, or certify to matters without inquiry as to their verity. The 
clause in question manifestly enjoins, if not in terms, by unavoidable 
inference, upon the board of directors to ascertain and détermine that 
ail preliminary conditions for issuance of bonds hâve been fulfilled, 
before they make the prescribed récital to that effeet. 

On this branch of the case my conclusion is that the récitals of the 
bonds, together with the allégation (which, for the parpose of the 
présent hearing, must be accepted as true) that défendants are inno- 
cent purchasers, estop the district from asserting that no estimate or 
détermination of the amount of money necessary to be raised by issu- 
ing bonds was made or had by said district, and also from asserting 
that the bonds were disposed of in manner or for considérations other 
than those prescribed by the statute. 

2. The other plea of the défendants, which sets up certain proceed- 
ings and judgment of confirmation had in the superior court of San 
Diego county, does not go to the whole bill, but only to that part 
which allèges "that no estimate or détermination was ever made or 
had by said pretended district before issuing bonds." Without un- 
dertaking now to define fully the scope of the proceedings and judg- 
ment of confirmation thus pleaded, it is suflficient to say that one of 
the matters potentially, if not actually, in issue in said proceeding 
was the fact that the estimate required by law of the amount of 
money necessary to be raised by the issuing of bonds was duly made, 
and that I still hold the views expressed by me in Miller v. Irrigation 
Dist. (C. C.) 85 Ped. 693, to the effeet that a spécial proceeding by the 
directors of an irrigation district, brought under the act supplemental 
to the Wright act (St. Cal. 1889, p. 212), providing for spécial proceed- 
ings in the superior court for the confirmation of the organization of 
the district, and issue and sale of its bonds, is valid and binding as 
to ail questions inyolved in such proceeding. After careful examina- 
tion of the opinion last cited, I am unable to discern any inconsistency 
in its rulings, and now reafflrm them. Those relating to the organiza- 
tion of the district were substantially as follows: First, that, said 
district being a de facto corporation, its organization could not be 
collaterally attacked by an individual; second, that, if the flrst ruling 
was erroneous (that is to say, if an individual could attack the ex- 
istence of a de facto corporation), still in the présent case the decree 
of confirmation was conclusive against such attack; third, that, if 
the ûrst and second rulings were erroneous (that is to say, if the ex- 
istence of a de facto corporation was open to attack by an individual, 
and a decree conflrming the organization of an irrigation district 
did not preclude such an attack), still the présent suit, so far as it at- 
tacked the organization of the district, was barred by section 3 of the 
act of March 7, 1887, as amended by the act of Marc'h 20, 1891. It is 
true that in the third ruling concession of error in the fli st for the 
purposes of the third was not made in terms, but an ellipsis of that 
sort, the omitted words being obvions and readily supplied, is not 
uncommon, but of gênerai use in judicial opinions, where the disposi- 
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tions of tbe matters at issue are rested upon two or more indepenaent 
f rôâtidsi, àïiii ujitenableness of a priof ground is concedéd for the pur- 
pbises of snbseqtient grounds. 

3. It bas been held (and I am not advised of any décision to the 
contrary) tbat: 

"A corporation de facto may legally do and perform every act and thing 
whlch the same entlty could do and perform were It a de Jure corporation. As 
to ail the world, except the paramount authorlty under which It acts and from 
whlch It recelves Its charter, It occnples the same position as though In ail re- 
spects valld; , and even as agalnst the state, except In direct proceediugs to 
arrest its usoipatlon of power, it is submitted, its acts are to be treated as 
efflcacloUs." Pèople v. La Rue, 67 Cal. 526, 84 Pac 84. 

To tbe same eflect, see 8 Am. & Eng. Enc. Law (2d Ed.) 748; Sait 
Co. V. Hèidenheimer, 80 Tex. 34, 5 S. W. 1038; and Perun v. Cleveland, 
43 Ohio St. 481, 3 N. E. 357. 

From the doctrine thus announced it follows, in my opinion, that 
the judgment set up in the supplemental bill, deçlaring void the pro- 
ceedings for the organization of the Perris irrigation district, does 
not impair the validity of, nor afford any ground for équitable relief 
againstj obligations incurred prior to said judgment. Shapleigh v. 
City of San Angelo, 167 U. S. 646, 17 Sup. Ct. 957, 42 L. Ed. 310; Ash- 
ley V. Board, 8 C. C. A. 455, 60 Ped. 55; Havemeyer v. lowa Co., 3 
Wall. 294, 18 L. Ed. 38; 1 Dill. Mun. Corp. § 170. The pleas to the 
amended bill, and demurrèr to the supplemental bill, will be allowed. 



MARTLAND STEEL CO. v. GETTYSBTJEG ELECTRIC RY. CO. 

(Circuit Court, E. D. Pennsylvanla. January 27, 1900.) 

NO. 13. 

L Stkebt Rajxroads— Pobkcloscrb of Mortoage— Pbéferbntial Claimb. 
Debts created by an eleetrlc street-rallroad company in rebuilding Its 
power house, which had been destroyed by flre, do not constltute clalma 
to which a court is authorized to gire préférence in payment from the pro- 
ceeds of the property of the company when sold under mortgage fore- 
closure to the displacement of the lien of a prior mortgage coveilng ail the 
property. 

i. Same— EsTOPPBL. 

The fact that the bondholders delayed the commencement of foreclosure 
proceedings for a year after the bumlng of the power house, and after de- 
fault in the payment of Interest on their bonds, during which tirae the 
company rebuilt such house, dld not create an estoppel agaiust them in 
favor of those furnishing labor or materlal for the structure which entities 
the latter to prior payment therefor from the proceeds of the property. 

This was a suit in equity for the foreclosure of a mortgage on the 
property of défendant street-railroad company, in which the property 
had been sold. Heard on pétitions of intervening creditors for prefer- 
ential payment from the proceeds. 

Budolph M. Schick, for claimants. 
John Hampton Barnes, opposed. 
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DALLAS, Circuit Judge. When a court whose judgments are 
authoritative déclares and applies a principle whieh had not before 
been generally recognized, tlie announcement of that principle is 
likely to be followed by attempts to extend its opération beyond the 
bounds of its true limits. This tendency bas been so strenuously 
manifested with respect to the doctrine of Fosdick v. Schall, 99 U. S. 
235, 25 L. Ed. 339, that the suprême court bas found it necessary to 
repeatedly say that the discrétion to displace vested contract liens is 
one which should be exercised with very grçat care, and that the 
appointment of a receiver vests in the court no gênerai authority to 
do so. See Miltenberger v. Eailroad Oo., 106 U. S. 311, 1 Sup. Ct. 140, 
27 L. Ed. 117, Kneeland v. Trust Co., 136 U. S. 97, 10 Sup. Ct. 950, 34 
L. Ed. 379, and the other cases hereafter cited. Yet, I am now asked 
to adjudge that the lien created by a duly-recorded mortgage shall be 
subordinated to the claims of certain creditors of the mortgagor, 
who hâve no lien at ail, and to award them pref erential payaient f rom 
a fund which has been produced by a sale of the mortgaged property, 
under an order of this court, in a proceeding to foreclose that mort- 
gage. Bearing in mind that "it is the exception, and not the rule, 
that such priority of liens can be displaced," and that it may not be 
doue in any case unless there be "spécial circumstances" to warrant 
it, the circumstances of this case should be carefuUy noted. Knee- 
land V. Trust Co., supra; Miltenberger v. Railroad Co., supra; Thomas 
V. Car Co., 149 U. S. 110, 13 Sup. Ct. 824, 37 L. Ed. 663. The Gettys- 
burg Electric Eailway Company, the mortgagor défendant, being the 
owner of a railway operated by electricity, made and delivei-ed the 
mortgage which has been referred to in May, 1893. Thereafter, in 
September, 1894, its power house (covered by the mortgage) was de- 
stroyed by fire. Soon after the flre, some machinery was erected 
under temporary shelter, and, in April, 1895, the company commenced 
the construction of a new power house, which was fully completed 
about August 30, 1895. Several of the claims now under considéra- 
tion are for materials fumished for this érection. Are they entitled 
to be preferred to the bonds secured bv the mortgage? 

In Railroad Co. y. Hamilton, 134 U. S. 299, 10 Sup. Ct. 546, 33 L. Ed. 
905, it was held that: 

"A recorded mortgage, given by a railroad eompany on its roadbed and 
otlier property, créâtes a lien whose priority cannot be displaced thereafter 
directly by a mortgage given by the company, nor Indirectly by a contract be- 
tween the company and a third party (or the érection of buildings or other 
Works of original construction." 

It has been ingeniously argued that this proposition is inapplicable 
hère, because, as conteuded, the re-erection of an essential part of a 
railway plant, which had been accidentally destroyed, cannot be re- 
garded as an original construction, but must be looked upon as being 
merely the restoration or replacement of such a construction. The 
fallacy of this contention lies, I think, in its erroneous assumption 
respecting the sensé in which the term "original construction" was 
used by the court in Eailroad Co v. Hamilton. It was not there in- 
tended to set in opposition a construction made for the first time, and 
«ne which was made to supply the place of a previously existing one; 
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but to contrast the "érection of buildings" and other like works with 
woi'ks of opération, or of maintenance or repair. Further on it was 
said: 

"The work which Hamilton did was in original construction, and net in 
lîeeplng up, as a going concern, a rallroad already built. Tlie amount due Iiim 
was no part of the current expenses of operating th.e road. There was, as to 
liixn, no diversion of current earnings to tlie payment of current expenses." 
And àgain: "ïlie équitable principles upon which the décisions rest, applying 
to the payment, out of the proceeds of the sale of railroad property, of such 
debts for operating expansés and recessary repairs, are not applicable to 
claims such as the présent, accrued for the original construction of a railroad 
while there was a subsisting mortgage upon it. Thèse five appellees gave 
crédit to the company for their work. It was construction work, and noue of 
it was for operating expenses or repairs, and none of it went towards keeping 
a completed road in opération, either in the way of labor or material." 

In Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ci. 824, 37 L. Ed. 663, 
a claim for car rent whicli had accrued prior to the receivership was 
disallowed, and the following statement in the opinion of the court 
in Miltenberger v. Eailroad Co., supra, was quoted with approval: 

"It Is easy to see that the payment of unpaid debts for operating expenses, 
accrued within ninety days, due by a railroad company suddenly dein'ived of the 
control of its property, due to operatives In its employ, whose cessation from 
work simultaneously Is to be deprecated, in the interests both of the property 
and of the public, and the payment of Hmited amounts due to other and Con- 
necting Unes of road for matériels and repairs, and for unpaid ticket and 
freight balances, the outcome of indispensable business relations, when a stop- 
page of the continuance of such business relations would be a probable resuit, 
jn case of nonpayment, the gênerai conséquence involving largely, also, the in- 
terests and accommodation of travel and trafBc, may well place such payments 
in the eategory of payments to préserve the mortgaged property in a large 
sensé by maintaining the goô(i will and integrity of the enterprise, and entitle 
them to be made a tirst lien." 

From the opinion in Kneeland v. Trust Co., supra, there was ex- 
tracted the following: 

"When a court appoints a receiver of railroad property. it has no right to 
make that receivership conditional on the payment of other than those f ew 
unsecured claims which, by the rulings of this court, hâve been declared to 
hâve an équitable priorlty. * » • It is the exception, and not the rule, 
that such priority of liens can be displaced." 

Having thus referred to thèse cases, the court, in Thomas v. Car 
Co., then obseryed : 

"The case of a corporation for the manufacture and sale of cars dealing with 
a railroad company whose road is subject to a mortgage securing outstanding 
bonds is very différent" from that of workmen and employés, or of those who 
furnish, from day to day, supplies necessary for the maintenance of tlie rail- 
road." 

It is not necessary to extend this examination of the décisions of 
the suprême court, for they hâve been fully and verj' satisfactorily con- 
sidered by the court of appeals for the Fifth circuit in the case of 
Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co., 24 C. C. 
A. 487, 79 Fed. 202, where it was held that the purchase by a railroad 
company of about 20,000 tons of steel rails, to replace the old and 
deteriorated rails with which its tracks were laid, did not create a 
debt entitled to préférence as against bonds secured by mortgage» 
That court saîd: 
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"It is dUT.cnlt to see how tlie purelmse of 20,000 tons of rails, made under 
tho circumstances stated in tlie intervener's own pleadings, can be a current 
debt £or operating expenses, made in the ordinary course of coutinuing business. 
If the road was in the condition of dilapidation which Is inferable from the 
intervener's averments, it might be sufflcient to say, in denylng the demand, 
that the rails were supplied, not as a matter arlsing in the ordinary course 
of the railroad's opérations, but for the virtual reconstruction of the road. No 
authorlties need be clted to establlsh the proposition, that works of reconstruc- 
tion are not entltled to preferentlal payment." 

This proposition, and the preceding remark, that there does not ap- 
pear to hâve been any case in which such a claim has been, on flnal 
adjudication, allowed a préférence, I unhesitatingly adopt, and do not 
perceive that in principle the "virtual reconstruction of the road" of 
an electric railway company differs from the actual reconstruction of 
its power house. 

In the able and very thorough brief which has been subniitted by 
the learned counsel for the claimants, "the particular ecjuities of this 
case which are relied on as the basis of the exercise of the extraordi- 
nary power in this case" are stated to be: 

"That the road was utterly disablert, by the destruction of the power house, 
from earning money with which to pay interest on its bonds. Tlie bondholders 
delayed a year before taking possession of the road, and during îhat time per- 
mltted the company to rebuild the power house, and incur the obligations to 
thèse claimants. ITiat thèse claimants were thereby induced to put their labor 
and materials into the improvement of what was, in efCect, the bondholders' 
property. That the value of that property is enhaneod thereby; and that it Is 
Inéquitable that they should afterwards step in. take possession of the im- 
proved property, and refuse to pay for the improvements." 

The position hère assumed seems to be that, by reason of the "spé- 
cial circurastances" alleged, the mortgage bondholders are estopped 
in equity from asserting their right to the fUnd in question, without 
satisfying the particular obligations referred to. lîut this position 
is not tenable. It does not appear that the action of thèse claimants 
was in the slightest degree induced by the bondholders, or that any 
delay of the latter in enforcing their rights in any manner iniluenced 
or affected the conduct of the former. Whoever has dealings ^ith a 
company whose property is mortgaged must be assumed to hai,T(-' denl' 
with it on the faith of its personal responsibility, and not in ex])K-ta- 
tion of subsequently displacing the priority of the mortgage liens 
through the interposition of a court of equity; and "the necessity for 
the supplies does not entitle to preferential payment, unless the sup- 
plies are for current expenses in the ordinarv course of opération." 
Kneeland v. Trust Co., 13() TT. S. 97, 10 Sup.'ct. !)5(), M L. Ed. 371); 
Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. (J63; Rail- 
road Co. v. Hamilton, 1,34 U. S, 290, 10 Kup. Ct. 541), 33 L. Ed. 90-5; 
Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Rv. Co., 137 U. S. 171, 
11 Sup. Ct, 61, 34 L. Ed. C25; Lackawanna Iron & Coal Co. v. Farm- 
ers' Loan & Trust Co., 24 C. C. A. 487, 79 Fed. 210. For the reasons 
which hâve been indicated, I ani of opinion that the claims thus far 
considered are not entitled to the priority which is asked for theni. 

The claim of Adam Ertter, amounting to $192, for bricks furnished 
in the re-erection of the power house, about 10 months before the re- 
ceivership, must, upon the ground already discussed, be disallowed. 
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He has, however, abo made daim for salai'j f rom Febraary 20, 1894, 
to Septieinber 21,, 1895, at |500 per anuura, amounting in the aggregate 
to $762. The master allowed this claim, but only for four montlis 
next pre(^ding the receivership; and he cannot be said to bave erred 
in this,,for the. time limit whicb be applied had been prescribed by 
an order of m}s court. I tbink, however, that this limitation is not 
now binding upon the court itself, and that, under ail the circum- 
stances, t.he discrétion yested in it will be properly exercised by ex- 
tendiri^ the period of allowance to six months, and this will according- 
ly be dorie. The further daim of Mr. Értter, — 160 for rental of room 
in a building bwned by him and used by the company-for office pur- 
poses,— though rejected by the master, mainly upon the ground that it 
had not properly corne befoire him, should, I think, be allowed. The 
business of tbe company was transacted in this office for about flve 
months before the receiver was appointed, and he continued to use it 
for some time thereafter. There is no évidence of bad faith in the 
matter, and, while such an office may not hâve been absolutely neces- 
sary, it was certainly at least a not unreasonable provision for the 
conduct of its affairs. 

The master also bdd that the claim presented by Craig, Mnley & 
Co., for printing tickets, amounting to $270, could not be allowed by 
him, because it had not been properly flled with the trustée. This cir- 
ciimstance, however, does not predude the court fi^om considering 
the claim on its merits, and I do not think that the tickets in ques- 
tion were so manifestly superfluous and inappropriate to the busi- 
ness of the railway company as to justify the disallowance of the debt 
incurred in having them printed. I regard them as haVing been day 
by day supplies. The claim will be allowed. 

Let a decree in accordance with this opinion be prepared. 



COMMERCIAL BANK OF AUGUSTA v. SANDFORD et al, 
(Clreult Court, D. South Oarolina. January 12, 1900.) 

Taxation — Salb under Tax Warrant — Vaudity. 

Under the statute of South Carolina (Aets 1887; 19 St. at Large, p. 884), 
provifflng that a sherifï having a tax warrant for collection shall seize and 
sell so much of the property of the delinquent taxpayer as may he neces- 
sary to ralse the sum of money therein named, and charges thereon, the 
limitation iS mandatory, and a sale of a tract of land worth $2,500, and 
readily capable of division, to satisfy a tax warrant calling for only about 
$30, Is unauthorized, and voidable by the landowner. 

EquiTT Pleading— MuLTiFARioosNESS— Bill fob ForecIjOsdre dp Mort- 
gage. 

A bill to foreclose a mortgage on real estate is not multifarious because 
It joins as défendants parties claiming title to the land under a sale upon 
a tax warrant against the rùortgagor, which sale was made after the ex- 
écution of the mortgage, and, if valld, would defeat the lien thereof, and 
seeks to hâve such sale set aside as Illégal. 

Parties — Suit to Set Asidb Tax Sale. 

In a suit against the purchasers of land at a tax sale, to set aside such 
sale on the ground that the action of the sheriff who made it was illégal, 
such sherlff Is a proper party défendant 
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In Equity. 

Jos. R. Lamar, for complainant. 

D. S. Henderson and Wm. H. Townsend, for défendants. 

SIMONTON, Circuit Judge. This bill is filed for tlie foreclosure 
of a mortgage executed on May 7, 1896, by Mary E. Sandford, a 
citizen and résident of the state of Tennessee, to the Commercial 
Bank of Augusta. The principal of the bond secured by the mort- 
gage is $2,500. The land embraced in the mortgage is situate in 
Barnwell county, in the state of South Carolina, containing 202 acres. 
The mortgage was duly recorded. The défendants in the cause are 
the said Mary E. Sandford, the mortgagor, H. S. Mellichamp, Mrs. 
E. E. Easterling, and Mrs. Julia B. Easterling, who hold and claim 
possession of this land under a tax title executed to them on Au- 
gust 6, 1898, by Frank H. Creech, sherilï of Barnwell county; and 
this sheriff is also made a défendant. Mrs. Sandford filed her an- 
swer, admitting the exécution of the bond and mortgage, the amount 
claimed to be due and unpaid thereon, and the right of complain- 
ant to foreclose. H. S. Mellichamp and the Mesdames Easterling 
join in demurrer to the bill. This demurrer is for thèse causes: (1) 
That the complainant hath not, in and by said bill, made or stated 
such a cause as doth or ought to entitle it to any such relief as is 
thereby sought and prayed for from or against thèse défendants; 
(2) that it appears from said bill that the same is exhibited against 
thèse défendants and several other persons therein named as défend- 
ants thereto for distinct matters and causes, in several whereof, as 
appears by said bill, thèse défendants are in no wise interested or 
concerned, and that the bill is altogether multifarious. 

The défendant Creech files his demurrer, the flrst and third grounds 
whereof are the same as those in the demurrer of the other défend- 
ants ; and the second ground that it does not appear from the bill of 
complaint that this défendant lias any interest in the subject-matter 
of this suit. Thèse grounds will be considered in their order. 

As the demurrers admit ail the facts stated in the bill, thèse will 
be set out. The bill allèges that the défendants Mellichamp and 
the Mesdames Easterling are in possession of the tract of land, 
claiming under a tax titîe executed to them by their co-defendant 
P. H. Creech, sheriff of Barnwell county, on August 6, 1898; that said 
tax title is null and void, having been given and obtained without 
warrant of law and under cireumstances not sustained by law; that 
the warrant on which the tax title is based was issued by the treas- 
urer of the county for |22.05, with $8.45 costs, the warrant con- 
taining in part taxes issued for the school district witliin which 
this tract lay, which school taxes were improperly and illegally levied, 
theré being no pétition of freeliolders therefor, as the law requires; 
that the statute in such case made and provided requires the sheriff, 
under the warrant, to seize and take possession of so much of the de- 
faulting taxpayer's estate, real or personal, or both, as may be neces- 
sary to raise the sum of money therein named, and charges thereon, 
and, after due advert^sement, to sell the same; that under said war- 
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rant so illegally issued the said sheriff did not seize and take exclusive 
possession of so much of defaulting taxpayer's estate, nor did he per- 
sonally talie possession, or personally sell tlie same, but, on the con- 
trary, an illegally appointed deputy went on the land, and took posses- 
sion of ail of it, and not of so mueh as was necessary to pay the tax, 
which could easily hâve been done, and the entire tract was sold by 
the illegally appointed depUty, not by the sheriff, and was purchased 
by said défendants for |85; that the le\'y so made was excessive, the 
said tract being easily divisible into two parts, which could hâve been 
easily sold so as to bring the amount of the tax and charges, the 
whole land being worth at least |2,500; that although the tract of 
land levied upon was easily divisible into two parts, which could hâve 
been easily sold to bring the amount of taxes and charges thereon, 
the whole tract was sold and purchased by the défendants for the sum 
of |85, its actual value being |2,500; that the levy and sale were 
made not by the sheriff, but by an illegally appointed deputy. 

If thèse facts be true, — and for the occasion the demurrer admits 
them,— -the levy and sale were illégal, and the défendants took noth- 
ing. In the case of Wilson v. Cantrell, 40 S. €. 114, 18 S. E. 317, 
thé sheriff, acting under the same statute as the sheriff in this 
case acted (Acts 1887; 19 St. at Large, p. 884), levied upon and sold 
the entire tract. This was sustained. It did not appear that the 
tract was divisible so as to be sold in parcels, and the conclusive fact 
was foundby the circuit judge and the master that the levy was not 
excessive. In the case at bar it is stated in the bill and admitted by 
demurrer that the land could easily hâve been divided, and the parts 
easily sold to pay this tax; ànd, as to the excess of the. levy, there can 
be no doubt when a tract of the value of f 2,500 is sold for a tax of 
I22.C5, 

The rule is stated bv Mr. Justice Field in French v. Edwards, 13 
Wall. 511, 20 L. Ed. 703, as follows: 

"Tliere are undoubtedly many statutory réquisitions iiitended for the guide 
of offlcers In the conduct of business devolved upon them, .-which do not lirait 
their power or render its exercise in disregard of the réquisitions inefCectual, 
Such, generally, are régulations designed to secure order, System, and dispatch 
in proceedings, and by a disregard of which the rights of parties interested 
cannot be Injurlously affected. Provisions of this character are not usually re- 
garded as mandatory, unless aecompanied by négative words importing that the 
acts required shall not be done in any other manner or time than that desig- 
nated. But when the réquisitions prescrlbed are intended for the protection 
of the citizen, and to prevent a sacrifice of his property, and by a disregard of 
which hls rights might be, and generally would be, injurlously affected, they 
are not directory, but mandatory. ïhey must be foUowed, or the acts done wiîl 
be invalid. The power of the offlcer In ail such cases is limited by the manner 
and conditions prescrlbed for its exercise." 

Oooley, Tax'n, p. 4&6, states this rule. He adds: 

"And such a provision [that only so much of the land must be sold as would 
pay the tax] must be strictly obeyed. A sale of the whole, when less would 
pay the tax, would be such a fraud on the law as to render the sale voidable, 
at the option of the landowner, and the deed Avould be void on its face, if it 
showed the fact of such excessive sale." 

But the question remains, can this be eonsidered in this suit? or, 
in other words, is this bill multifaribus? It is difflcult, if not im- 
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possible, to define "multifariousness." There is not any positive, in- 
flexible rule as to what, in the sensé of a court of equity, constitutes 
"multifariousness," which is fatal to a suit on demurrer. Shields v. 
Thomas, 18 How. 253, 15 L. Ed. 368, approved in Harrison v. Perea, 
168 U. S. 319, 18 Sup. Ct. 129, 42 L. Ed. 478. Story deflnes this term, 
"The improperly joining in one bill distinct and independent matters, 
and thereby confounding them." Story, Eq. PI. § 271. 
In Salvidge v. Hyde, 5 Madd. 140, we find this: 

"If the objeet of tbe suit be single, but it happens tljat différent persons 
hâve separate interests in distinct questions -which arise out of that single 
objeet, it necessarily foUows that such différent persons must be brought before 
the court, in order that the suit may conclude the whole objeet." 

See, also, Brown v. Deposit Co., 128 U. S. 403, 9 Sup. Ct. 127, 32 L. 
Ed. 468; Barcus v. Gates, 32 C. C. A. 337, 89 Fed. 791. 

The complainant, and Mr. Mellichamp, with the two Mesdames 
Easterling, claim through and rely upon the title of Mrs. Sandford. 
The complainant sets up a mortgage lien ; thèse défendants set up a 
sale under the prior tax lien. The question is as between thèse al- 
leged liens. If the sale under the tax lien is good, the eomplainant's 
lien is defeated. It is not defeated if the sale be illégal. The com- 
plaint sets up no title; only a lien. The défendants claim under a 
prior lien, and must connect themselves with it in order to defeat the 
mortgage lien. 

A suit to foreclose the mortgage, leaving this matter of sale under 
the tax lien open, would be futile, and lead to further litigation. In- 
deed, as it appears, but for this claim there need be no suit. Thèse 
défendants do not claim adversely to Mrs. Sandford. They claim 
under her. They dérive their title from her. If she never had any 
title, they hâve none. They get their title under a lien on her land. 
If she had parted with her title before the exécution of this mortgage, 
either by her own voluntary act or by opération of an exécution or 
a tax sale, then possibly they would not be proper or necessary parties 
to this suit. But, if she had made a conveyance or assignment after 
the date of the mortgage, the purchaser would hâve been a necessary 
party to the foreclosure of the mortgage. Story, Eq. PI. §§ 193, 199, 
201 ; Terrell v. AUison, 21 Wall. 289, 22 L. Ed. 634. In Stevenson v. 
Railway Co., 105 U. S. 703, 26 L. Ed. 1215, a bill in equity to foreclose 
a mortgage was sustained which tried the validity of a sale on exé- 
cution against the mortgagor upon judgments recovered after the 
mortgage was made. Thèse authorities are quoted in Hefner v. In- 
surance Co., 123 U. S. 755, 8 Sup. Ct. 337, 31 L. Ed. 309, as sustaining 
this doctrine. On principle, it was within the jurisdiction and au- 
thority of the court, upon a bill in equity for the foreclosure of the 
plaintifE's mortgage, to détermine the validity or invalidity of a tax 
title, and the purchaser and holder of the tax title acquired after the 
date of the mortgage was a proper, if not a necessary, party to the 
bill. 

The bill is not multifarious as to thèse three défendants. Can the 
demurrer of the sheriff be sustained? The sheriff may not be a nec- 
essary party, but he certainly is a proper party. The other defendunts 
claim through his action, and complainant allèges that it was illégal. 
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Indeed, he is responsible for the irregularity and invalidity of the 
sale. The bill discloses no collusion, fraud, or improper conduct on 
tlie part of the otliep: défendants. As their rights dépend on the 
validity of the sheriff's discharge of his duty, they are entitled to his 
assistance in the défense of his action. In the note on "Parties" to 
Mitf. Èq. PI. (Oth Am. Ed., from 5th Lond. Ed.) p. 398, the rule is 
stated: "There is, however, another rule, that, when a défendant is 
interested in having another made a party défendant, the plaintiff 
is obliged to make him a party, so that the principal défendant may 
hâve his assistance in the défense." There is another considération. 
If this sale be set aside, the défendants, who purchased and paid their 
money, they being tvithout fault, are entitled to the return of what 
they paid. This must be made by the sheriff, who receiVed it. That 
gives him an interest in the subject-matter of this suit. So he cornes 
within the gênerai rule, stated by the same authority, "that ail inter- 
ested in the subject-matter of a suit in equity, whether directly and 
immediatély, or incidehtally and remotely, are to be made parties, 
so that complète jufetice may be done between ail parties interested in 
one suit"; quoting Crease v. Babçock, 10 Metc. (Mass.) 531. As was 
said by Lord Chance] lor Talbot, and repeated by Ghief Justice 
Marshall, "the court of equity in ail cases delights to do complète 
justice, and not by halves." Hefner v. Insurance Oo., supra. Let an 
order be taken overruling the demurrers, and giving leave to défend- 
ants, if they be so advised, to plead or answer under equity rule 
No. 34. 



WrCKOFF, SEAMANS & BENBDICT v. WAGNER TrPEWRITER CO. 

(Circuit Court, S. D. New York. Deeembcr 16, 1899.) 

1. WiTNEssBs— Personal Peivilege— Expobure to Pbosecution or Pénal 

LiABILITT. 

Whether the answer to a question âsked a witness may reàsonably hâve 
a tendency to criminate him, so as to justify his refusai to answer, under 
Rev. St. § 860, is to be determined by the court, in view of the pleadings 
and the other testimony in the case. 
3. Same. , 

Where it is chargea in the pleadings that a corporation, which is a 
party, is a Constituent part of a comblnation or trust formed in violation 
of the fédéral and state' sta tûtes, a witness who is a stockholder in such 
corporation is justifledii» refuslng to answer a question directed to obtaln- 
ing information as to the transfer by the witness of his own stock, and 
touchin'g his individuel transactions in the formation of the alleged trust. 
on the groUnd that the answer rnight tend to criminate him, and subject 
him to the penaltles and forfeitures provided by such statutes. 

In Equity. 

This is an equity action brought by the complainant agalnst the défendant 
to restrain the infringement of certain letters patent for Improvements in 
typewrlting machines, and for an accounting. Among other défenses, the de- 
fendant aUeged in its answer that the complainant corporation turned over 
its profits to an illégal comblnation of typewriter manufacturers, in restraint 
of trade, and for the purpose of enhancing priées thereof, of whlch illégal com- 
blnation complainant was a part and parcel, and that by reason thereof com- 
plainant hàd violated the autltrust statutes of the United States in such cases 
made and protided, and was not entitled to any relief in the court of equity, 
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and had no right to bring this action. The défendant sought to prove thèse 
allégations in its anwer by H. H. Benediet, the président of the complalnant 
Company. During the examination of Benediet before the examiner, the ques- 
tions hereinafter quoted in the opinion of the court were propounded to the 
witness. The -wltness deelined to answer, and demurred to the questions, on. 
the ground that his answer thereto might subject him to the pains and penal- 
ties eontained in the fédéral antitrust act and statutea of the state of New 
Yorli to prevent combinations and monopolies. Thereupon, at the request of 
defendant's counsel, the examiner certifled the record to the court for its déci- 
sion as to whether or not the witness should be required to answer the ques- 
tions. 

H. D. Donnelly and J, W. Suggett, for complainant. 
A. V. Briesen and Charles Strauss, for défendant. 

LACOMBE, Circuit Judge. The flrst question upon which a ruling 
is asked reads as follows: 

"Q. 9. When did you last hâve in your possession or under your control any 
of the papers mentioned in fhis subpœna?" 

The papers mentioned in the subpœna were agreements or cor- 
respondence relating to the sale or exchange of the witness Bene- 
dict's individual stock in the corporation of Wyckofl, Seamans & 
Benediet. 

The second question reads as follows: 

"Q. 10. Will you state whether or not, in an agreement made between your- 
self and Mr. Charles N. Fowler, in the fall of 1892, it was not provided, among 
other things, as follows: 'The vendors, each for himself, contraet, covenant, 
and agrée that they, and each of them, will, upon the consummation of this 
contraet in due form, assign and transfer any and ail patents owned by them, 
and any and ail interests whieh they may hâve in any patents, eovering, apper- 
taining, or relating to typewriting machines'?" 

It is quite apparent that the purpose of thèse questions, which are 
directed to obtaining information as to the witness' owq transfer 
of his own shares of stock, and touching his individual transactions 
in the formation of the Union Typewriter Company, which it is 
charged is an illégal trust, is to establish the proposition that the 
witness has himself violated the provisions of the antitrust act. That 
being so, his declination to answer the questions on the spécifie 
ground that his answer might hâve a tendency to incriminate him- 
self is well taken. 

On Motion to Settle Order. 

The discussion had upon the settlement of the order in this case 
has practically amounted to a reargument, which, however, has left 
the opinion of the court unchanged. This is not a case arising un- 
der the peculiar language of the Interstate commerce act, which 
was discussed in Commission v. Brimson, 154 U. S. 448, 14 Sup. Ot. 
1125, 38 L. Ed. 1047, and in Brown v. Walker, 161 U. S. 591, 16 Sup. 
et. 644, 40 L. Ed. 819, in which latter case, by a bare majority, the 
court held that the witness was compellable to answer. We are 
dealing hère only with the provisions of section 860 of the United 
States Eevised Statutes, and the case of Counselman v. Hitchcock, 
142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 1110, is controlling. Of 
course, the witness is not the tribunal ultimately to décide whether 
the question will or will not tend to incriminate him. It is for the 
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judge before whom tlie question arises to décide whether an answer 
t6 the question put may reasonably hâve a tendency to criminate 
the witness, or to furnisli proof of a link in the chain of évidence 
necessary to convict him of a crime. Ex parte Irvine (C. C.) 74 Fed. 
954. 

The two questions are as foUows: 

"Q. 9. Wlien did you last hâve in your possession or under your control any 
of the papers mentioned in this subpœna?" 

"Q. 10. Wiil you State whether or not, in an agreement made between your- 
self BJid Mr. Charles N. Fowler in the fall of 1892, it was not provided, among 
other things, as follows: 'The vendors, each for himself, contract, co venant, 
and agrée that they, and each of them, will, upon the consummation of this 
contract In due form, assign and transfer any and ail patents owned by them, 
and any and ail interests which they may hâve in any patenta, covering, ap- 
pertalning, or relating to typewriting machines' ?" 

An examination of the subpœna indicates that the papers men- 
tioned in question 9 are of the character more specifically recited 
in question 10. Considered by themselves, the questions are not ob- 
noxious to the objection, but they must be read in the light of the 
pléadingg and of the other testimony in the case. When such ex- 
amination is had, it becomes apparent that it is contended that 
some combination of the character denounced by fédéral and state 
statute, as being in restraint of trade, or promotive of a monopoly, 
has been formed, and that this very witness vs^as an active party in 
such formation. Under, thèse circumstances, the court can very well 
see how, if an answer were enforced to thèse questions, it might 
disclose some fact which would form a link in the chain* of testi- 
mony, in the event of prosecution for the conimission of the offense 
prohibited by the statute. The motion to require the witness to 
answer is therefore denied. 



A. B. FAEQUHAR CO., Limited, v. NATIONAL HAEEOW CO. 

(Circuit Court, D. New Jersey. JanuaiT 19, 1900.) 

Injtjnction— -Ghounds— Threatbnin» Suits fob infringbmbnt of Patent. 

A court of equity will not enjoin the owner of a patent from sending 
circulars to customers and agents of the complainant, charging that an 
article manufactured and sold by complainant infringes such patent, that 
complainant js not flnancially responslble, and that the récipients will be 
subjected to damages and costs if they continue to handle or sell such 
article, in advance of an ad,1uaication,' in a suit brought to détermine the 
question, that the article does not Infrlnge. Such question eaimot be ad- 
judicated in the suit for Injunction, and until so adjudicated the défend- 
ant is wlthin its rights in giving notice of its daims, and its intention to 
bring suit for their euforcement: and for any false charges contained in 
the circulars the complainant has a remedy at law, by an action for libel. 

This was a suit in equity for an injunction. On demùrrer to bill. 
- Wm. C. Strawbridge and John G. Johnson, for complainant. 
Mr. Eisley,' for défendant. , , 

KERKPATEICK, District .Judge. The complainant herein is a cor- 
poration organized under the laws of the state of Pennsylvania, en- 
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gaged in Ihe manufacture and sale of spring-toorh harrows. Tlie de- 
fendant is a corporation organized under the laws of the state of New 
JerscT, holding by assigninent certain patents for improvenients in 
spring-tooth liarrows, and granting licenses to various persons to 
manufacture its patented devices. The complainant does not hold 
such license, but the product of its factorj' comes in compétition with 
the goods put upon the market by the defendant's licensees. Tlie bill 
of complaint allèges that for the purpose of suppressing this com- 
pétition, and with intent to break up and destroy complainant's har- 
row business, the défendant is circulating among complainant's cus- 
tomers and agents letters by which they are falsely and maliciously 
informed that the defendant's patents hâve been sustained by the 
courts, that the complainant's harrows are infringements thereon, 
and that, unless they desist from handling and selling the same, 
suits will be brought by défendant against them, and they subjected 
to large costs, which they will be obliged to pay, because of com- 
plainant's want of flnancial responsibility. The bill avers that the 
patents of défendant hâve narrow claims, and that complainant's 
harrows do not infringe thereon; that complainant's business is 
being ruined and destroyed by defendant's action; and that unless 
it Is restrained the injury will be irréparable. The prayer of the 
bill is that the défendant be enjoined from writing and publishing, 
distributing, or circulating any letter or circulars containlng in- 
timidating threats of suit against complainant or its customers, or 
against persons selling or using complainant's harrows under the 
letters patent alleged to be owned by défendant. Before such an 
order issues, there must be a judicial ascertainment whether the 
complainant's harrows are or are not infringements upon any of 
the patents of which it is said the défendant is the owner. The al- 
légations of invalidity and noninfringement made in the bill are 
not admitted by the pleadings, nor can those questions be deter- 
mined in this suit. The falsity of defendant's représentations in 
respect to its patents and complainant's infringement of them will 
not be presumed. If the défendant has a patent which the com- 
plainant or its customers infringe, it is immaterial that it is a cor- 
poration composed of several leading manufacturers, termed in the 
bill a "trust," or that it is charged with attempting to control the 
price of harrows or suppress compétition. The grant of the pat- 
ent, which carries with it the sole right to manufacture, use, and 
sell the patented device, of itself stifies compétition in that par- 
ticular Une, and créâtes a monopoly. The patent owner is justified 
in using ail lawful means to proteet his monopoly. He may give 
notice of his rights as he understands them, and of his intention 
to ask the courts to enforce them in suit to be brought for the pur- 
pose. If the defendant's assertions respecting the validity of its 
patents and the charge of infringement by complainant be true, and 
not false, it will be well witliin its rights in giving the notices com- 
plained of; and whether they be true or false cannot be made an 
issue in this suit. As to defendant's alleged false assertions respect- 
ing the flnancial responsibility of complainant, if complainant has 
been damaged therebj' he has liis remedy at law. The case is analo- 
99 F.— 11 
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gous to that of Francis v. Flino, 118 U. S. 385, Sup. Ct. 1148, 30 
L. Ed. 165, which charged. the défendants with conspiring to destroy 
a business by publications in nevvspapers and otber and divers 
means, and asked injunctive relief. Mr. Justice Field said, "If tbe 
publications are false and injurions, be can prosecute publishers for 
libel;" adding, "If a court of equity could interfère and use its remedy 
of injunction in sucb cases, it would draw to itself a greater part 
of tbe litigation properly belonging to courts of law." Judgment 
sbould be for tbe défendant, and decree entered dismissing tbe bill 
of complaint. 



SOUTHERN ET. CO. v. NOEïH CAROLINA OORP. COMMISSION et al. 
SBABOARD & R. RY. CO. v. SAMS. ROANOKB & T. R. CO. v. SAME. 
RALEIGH & G. RY. CO. v. SAMB. RALBIGH & A. AIR-LINE RY. CO. 
V. SAMÏ3. CAROLINA CENT. RY. CO. V. SAME. ATLANTIC COAST- 
LINE RY. 00. OF VIRGINIA v. SAME. WILMINGTON & W. RY. CO. 
V. SAMB. NORFOLK & C. RY. GQ. t. SAME. 

(Circuit Court; E. IX North Garolîna. January 12, 1900.) 

Fedbhal Courts— Followins Statb Dbckions— Construction of State 
Statctes. 

The décision of the hlghest court of a state, construing a state statute, 
or determlnlng whether or not a statute hag been repealed by a subséquent 
act, wlll be recognized as autborjtatlve by, a fédéral court, subject to cer- 
tain exceptions, as where prlor acquired tights are afCected; and, where 
such Court bas independently rendered a contrary décision, it will be re- 
called, if still wltbin tbe icourt's control, In déférence to a later décision of 
the state eourt.i 

In Equity. On rebearing. 

For former opinion, see 97 Fed. 513. 

SIMONTON, Circuit Judge. T^iese cases baving beén beard to- 
gether, an opinion was ffled directing that injunctions issue as prayed 
for in tbe several bills. 97 Fed. 513. Before tbe expiration of tbe 
teirm within whicb tbe opinion was âled, and thereîore while tbe 
cases weré witbin tbe control of tbis court, a pétition for rebearing 
was âled by tbe défendants. Af ter due notice to ail parties, tbis 
pétition was beard, and f Ull argumelat bad tbereon. The pétition 
seeks to reopen the cases, because, as is alleged, tbe suprême court 
of Nortb Carolina bas rendered a decree construing tbe acts of tbe 
législature of Nortb Carolina, and reacbing a différent conclusion 
from tbat of tbis court. 

Tbe législature of Nortb Carolina, in 1891, passed an act to pro- 
vide for tbe gênerai supervision of raUroads, steamboat or canal 
companies, express and telegrapb companies, doing business in tbe 
state of North Carolina, being chapter 320 of that year, and popu- 
larly known as the "Eailroad Commission Act." Tbis act consti- 
tuted a railroad commission, consisting of three members, elected 

1 As to state laws as rules of décision In fédéral courts, see note to Wilson 
V. Perrin, 11 C. C. A. 71, and, supplementary thereto, note to Hill v. Hite, 29 
C. C. A. 553. 
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by the gênerai assembly, holding their offices for a term of years, 
removable, under certain circumstances, by the governor, wh.o in 
such. case could flll the vacancy so created, and enjoying a salary 

of I . The act, in minute détail, specifles the duties of this 

board. This act went into effect on Ist April, 1891. It was amended 
once by name by chapter 206, Acts 1897. The original act and its 
amendnient give the railroad commission full power of supervision 
over the management of railroads. Neither of them make any réf- 
érence whatever to the assessment and taxation of railroad prop- 
erty. At the session of 1891 (9th March), the législature passed 
what is known as the "Machinery Act." This is an act providing 
the ways and means of meeting the expenses of the state govern- 
ment in the assessment of property and the collection of taxes, and 
seems to be passed for an occasion, and so to be temporary in its 
character. Each year the législature passes a machinery act having 
almost identical provisions. This would be wholly unnecessary if 
the act were permanent in its character. In this machinery act of 
1891 is section 44, as follows: 

"The commissioners elected from time to tlme under the authority of an act 
to provide for the gênerai supervision of railroads, steamboat or canal compa- 
nles, express and telegraph companies, doing business in the state of North 
CaroUna, shall constltute a board of appraisers and assessors, for railroad, 
telegraph, canal and steamboat companies." 

This same provision is repeated year by year in the machinery 
act of each year, from 1891 to 1899, inclusive. At the session of 
1899, two acts were ratified on 6th March, 1899. The one of thèse 
declared "that chapter 320, Public Laws of 1891, and ail acts amenda- 
tory thereof and supplementary thereto, be and the same are hereby 
repealed." The other of thèse was an act to establish the North 
Carolina corporation commission. This act provided for the élec- 
tion, by the gênerai assembly passing it, of three commissioners, who 
shall hâve gênerai supervision of railroads, steamboat, navigation, 
and canal companies, express, telegraph, and téléphone companies, 
building and loan associations, banks, and sieeping-car companies. 
Those then elected held for a term ending January 1, 1901. Thence- 
forward the commissioners were to be elected by the people at the 
gênerai élection, the first élection to be in 1900, one of them for 
a term of two years, another for a term of four years, and another 
for a term of six years. At ail subséquent élections the term of the 
person elected shall be six years. The duties of this board are 
minutely specifled, — very similar to those of the railroad commis- 
sioners with respect to the railroad, steamboat, or canal companies 
and express and telegraph companies, — and adds to thèse supervision 
over téléphone companies, building and loan associations, sleeping- 
car companies, and banks. A separate, distinct provision in the act 
is "to perform ail the duties and exercise ail the powers imposed 
or conferred by chapter 320, Public Laws of 1891, and the acts amenda- 
tory thereto." Neither this act, — which, by the way, was made of 
force the day after the repeal of the railroad commission act, — nor, 
as bas been seen, this last-named act itself, say anything whatever 
about the assessment and taxation of railroad property. The cor- 
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poration commission proceeded to assess for taxation the property of 
the complaining railroad compaaies, and the question was made 
as to the right of the commission so to do. 

Unaided by any décision on tliis point of the court of last resort 
in North Carolina, the conclusion was reached that it had no such 
power. This power of assessment was intrusted to the commission- 
ers elected under chapter 320, Laws 1891, and for this purpose they 
were constituted a board of appraisers. The machinery act of each 
succeeding year had done this, including that of the year 1899. The 
législature of 1899 repealed that act in toto, so far as language and 
intent could do so. The conclusion then seemed inévitable that 
the act was in fact repealed. Besides this, one day after that act was 
said to be repealed the législature put in force the corporation com- 
mission act, by which they declared their purpose to establish the 
North Carolina corporation commission, by electing then and there 
three commissioners, to whom was given a différent term from that 
Of the railroad commissioners, whose successors would hold for a 
term differing wholly from the railroad commissioners, who, after 
one élection by the législature, would thereafter be elected by the 
people, whose vacancies were filled, not by the governor, but by 
the board of internai improvements, and who received a différent 
salarj', and took a différent oath of office. With this light, the con- 
clusion was reached that the act providing for railroad commission- 
ers was repealed; that other offlcers had been elected, diiïering in 
tenure and in other irnportant respects from them; and that, as 
was Btated at bar, two of the former railroad commissioners, having 
accepted élection under the new act, and having taken the oath of 
office thereunder, necessarily vacated their former office, and there 
remained but one person who could claim to be a railroad commis- 
sioisfer. So, as he could not act as a board himself, and in fact did 
not act with any one, and as the corporation commission was not 
empowered to make the assessment, the conclusion was reached that 
thé supposed assessment was void, and action under it was enjoined. 

But, while the case was before this court, there was pending in 
the courts of îforth Carolina an action of the state ex relatione Ab- 
bott, the railroad commissioner who was not elected on the corpora- 
tion commission, against Beddingâeld, who, never having been a 
railroad commissioner, was elected on the corporation commission. 
Abbott claimed that he had property in his office, of which he could 
not be deprived, except by the abolition of the office, and that, so long 
as the duties of the ofûce were continued, a mère change of , the 
name of the office did not abolish it or extinguish his right to it; 
that the corporation commission was but the railroad commission 
under another name; and that its passage in no way affected his 
right to his office, and that Beddingfleld was an intruder therein. 
The cause was heard in the court of last resort in North Carolina. 
That court awarded the office to Abbott, and excluded Beddingfleld. 
Construing the acts quoted above, the court held that the railroad 
commission act was not repealed in fact; that the corporation com- 
mission was the same commission, to ail intents and purposes, ex- 
cept the name; that, when the législature passed it, they defeated 
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tlieir det'lared purpose, because, under thé law of North Carolina, 
established by a current of décisions from Hoke v. Henderson, 15 
N. C: 1, a public office is property, of which the incumbent cannot 
be deprived so long as the duties of the office, under whatever name 
01* title, must be performed; that, construing thèse two acts in pari 
mâteria, the corporation commission act was an amendment to 
the railroad commission act, and that the two commissions were 
one and the same. They seated Abbott on the corporation com- 
mission, and held that he was a component part thereof, by virtue of 
his office as railroad commissioner. This décision as to the action 
of the législature, and the construction put upon the repealing act of 
1899 and the corporation commission act, differ toto cœlo from the 
conclusion reached by this court on the case presented by thèse bills 
in equity. 

The question now is, what effect should the judgment of the su- 
prême court of îs^orth Carolina hâve upon the action of this court? 
Ought it to lead to a reconsideration of its opinion, and the recall 
of its action thereon ? 

We are bound to présume that, when a question arose in the stàte 
court, it was thoroughly considered by that tribunal, and that the 
décision rendered embodied its deliberate judgment. 'Ci'oss v. Allen, 
141 U. S. 539, 12 Sup. Ct. 67, 35 L. Ed. 843. It is the practice of the 
suprême court of the United States, whose practice controls ail féd- 
éral courts, to adopt the interprétation given by the highest tribunals 
of the several states to their respective acts of législation, where 
such interprétation does not conflict with the paramount authority 
of the constitution of the United States, binding on their own courts, 
or with the fundamental principles of justice and common right. 
Murray v. Gibson, 15 How. 421, 14 L. Ed. 755. There are excep- 
tions to this rule: When the meaning of a state statute has not be- 
come established (Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 
27 L. Ed. 359; Carroll Co. v. Smith, 111 U. S. 556, 4 Sup. Ct. 539, 28 
L. Ed. 517); when the décision is in conflict with previous déci- 
sions of this court; and when the rights which it affects hère were 
acquired before the décision of the state court was made (Carroll Co. 
V. Smith, supra). In thèse cases the fédéral courts exercise their 
independent judgment. Subject. however, to thèse exceptions, by 
comity or by the suggestion of public policy, fédéral courts adopt the 
décision of state courts as to the construction and validity of their 
local laws. In thèse cases the suprême court will change its décision 
when the highest tribunal of a state has given a différent interpréta- 
tion. In Morley v. Eailway Co., 146 U. S. 162, 13 Sup. Ct. 54, 36 L. 
Ed. 925, thèse propositions were afflrmed. The rule of construction 
adopted by the highest court of the state, in construing its own con- 
stitution and one of its own statutes, in a case not involving any 
question re-examinable in this court, under section 25 of the judiciary 
act, must be regarded as conclusive in this court. l'rovident Inst. 
V. Massachusetts, 6 Wall. 611, 18 L. Ed. 907. "The construction given 
to a statute of a state by the highest judicial tribunal of such state 
is regarded as a part of the statute, and is as binding upon the courts 
of the United States as the text." Lelïingwell v. Warren, 2 Black, 
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599, 17 L. Ed, 261. The meaning of a state statute declai;ed by tlie 
highest court of a state is conclusive on this court. Eandall v. 
Brigham, 7 W,aU, 523, 19 L. Ed. 285. In Kîbbe v. Ditto, 93 U. S. 
()74, 23 L. Ed. 1005, the décision of the highest court of. a state, 
as to whether a statute bas repealed the provisions of a former act, 
was held conclusive on the suprême court. So, also, the décision 
of the highest court. of a state that an act of such state, h^s not 
been repealed, was foîiowed by the suprême court. Peik y. Sailway 
Co., 94 U. S. 164, 24 U Ed. 97. Even if there be a diversio» of opin- 
ion between theinembers of the state suprême court, such diversion, 
although a close one, does not prevent the opinion çf the majority 
from becoming the décision of the court, and as such conclusiye on 
the suprême court of the United States. Williams v. Egg'eston, 
170 U. S., at page 311, 18 Sup. Ct., at page 617, 42 L. Éd., at page 
1047. This gênerai current of décisions is approved in the latest 
case upon the subject. Hartford Pire Ins. Co. y. Chicago, M. & St. 
P. By. Co. (Not., 1899) 20" Sup. Ct., at page 33, Adv. S. U. S. 33, 44 

L. Ed. . Tlie case of State ex rel. Abbott t. Beddingfteld (N. C.) 

34,S, E. 412, involved the construction of the acts,,of the législature 
of 1899, repealing the railroad commission act, ahd es(ablishing the 
corporation commission. The language of the court is distinct, 
and its purpose is clear, It says this: "It is established to be the 
law of this state byWood v. Bellan^y, 120 N.lc,' 221, 27 S. E. 113, 
Day V. State Prison, 124 N, G. 362, 32 S. E. 748, an4 State v. Jordan, 
124 N. 0. 683, 33 S. E. 139, that an act is not repealed .by the legis- 
lature's saying it is repealed, when the same act oi; contémporaneous 
acts show that it is not repealed. , A,nd it is eata1bli8he4 to be the 
law of this state by State v. Jordan, supra, and the authoritjes there 
cited, and by .ArendçU V. Worth (at this term) 34 S. E. 232, that 
contemporaneous législation about thejsame subject-matter is in pari 
materia, and may be read and construed together. It is established 
law in this state by Hoke v. Hendqrson, 15 N. C. 1 (which has been 
approved in as many ap 40 cases decidëd by this court,, as shown 
in the concurring opinion of Justice Douglas in State v. Jordan), by 
"VYopd V. Bellamy, and by Day v. State Prison, supra, that a public 
oMce, to which there is attached a salary, is a A'ested interest, — 
aproperty in the holder, — and, as such property holder, he is pro- 
tected by the law and constitution of this state and the laws and 
cMistitution of the United States. It is the settled law of this state 
(Wood v. Bellamy, Day v. State Prison, aud State y. Jordan, supra) 
that the change of the name from 'railroad commission' to that of 
'corporation commission' does not deprive the relator of his office, — 
his légal and constitutional rights to hold said oflice. If we eon- 
sider the two acts of 1809 in pari materia, and rçjad them together, 
as we are bound to do, unless we disregard ail thp former décisions 
of this court, we flnd that the' two acts of 1899 did not repeal the 
a(it of 1891 or the act of 1897, but are amendatory thereof ; that 
the re-enactment of the act of 1891 and the act of 1897, amendatory 
thereof, in the same législation that it is contended Jjy défendant 
repealed them, had the effect to continue in force the acts of 1891 
and 1897. State v. Williams, 23 S. E. 250." The same court, at the 
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same term, reiterated its conclusion in Abbott's Case in State V. 
Owen, 34 S. E. 424; State v. Giiffin, Id. 429; State v. Webb, M. 430; 
State V. Hill, Id. 432. State ex rel. Abbott v. Beddingfleld is distinctly 
recognized in State v. Southern Ry. Co. (Sept, term, 189!); sui)iem<^ 
court of North Carolina) 34 S. E. 527. There can be no doubt as to 
tlie conclusion of tlie suprême court of Nortli Carolina. Tliat court 
liolds that tlie législature, however distinctly it niay déclare its inten- 
tion to repeal an act, cannot repeal it so as to deprive an incumbent of 
his office, if by another act it attempts to clothe otlier persons with his 
duties; that, therefore, the attempt to repeal chapter 320, Acts 1891, 
and its amendatory acts, is a nullity; that the new act establishing 
the corporation commission is but an amendment of the railroad com- 
mission act, operative in eA'ery respect but the change of officiais; 
and that the persons theretofore elected as railroad coinmissioners 
retain ail the powers and duties theretofore devolving upon them, 
undergoing only a change of name to that of corporation commis- 
sioners. Under the cases cited above from the suprême court of 
the United States, it would appear that this course of décisions of 
tlie court of last resort of North Carolina, as to the force and effect 
of their own statutes, on a matter of local law, is obligatoiy on this 
court. It must recède from its former ruling, made contempora- 
neously with. thèse décisions of the North Carolina suprême court, 
but not brought to its attention. It is so ordered. 

In the argument of the case in this court, four grounds were taken 
against the eonstitutionality of the action of the corporation com- 
mission: (1) It was denied that it had any power to levy the assess- 
ment complained of. (2) It was alleged that the method adopted for 
assessing the value of railroad property diflers so materially from 
that provided for assessing other property in the state of Nortk 
Carolina as to deny the complainants tlie equal protection of the 
law. (3) That there has been in the state of North Carolina a sys- 
tematic and intentional underv'aluation of real and personal prop- 
erty, other than railroad property, with the design to discriminate 
against railroads, and to cast upon them an undue share of the bur- 
dens of taxation, for tlie purpose of relieving other property of its 
just proportion of state taxation. (4) That, there being this sys- 
tematic and intentional undeiTaluation of real and per-^onal proper-ty 
other than railroad property, the property of complainants has been 
valued higher than that of individuals. 

The flrst ground has been passed upon, and, in déférence to the dé- 
cisions of the suprême court of Nortli Carolina, is not sustained. 

The three other grounds présent fédéral questions, dépendent upon 
issues both of fa et and of law. An examination of the affidavits flled 
leads to no satisfactoiy conclusion or to an inclination of opinion. 
Tliey will be referred. 

It was stated at the liearing that appeals in three of the cases hâve 
been taken to the circuit court of appeals, and hâve been perfected. 
Thèse are therefore ont of the reach of this court. Ensminger v. 
Powers, 108 U. S. 302, 303, 2 Sup. Ct. 643, 27 L. Ed. 732. 

It is ordered, adjudged, and deereed that each of the cases in the 
margin, except the three in which appeals hâve been taken and 
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perfected, be referred to the Honorable J. E. Slieppard, staiidini;; 
master; tbat he take ail testimony as to tbe matters of fact therehi 
presented; and tbat he report the same to thls court, and at the 
same time, merely, however, to aid the court, that he submit bis 
conclusions thereon. It is further ordered that, for the purpose «f 
taking this testimony, he be at liberty to hold références in any part 
of the state of North Carolina which rnay suit the convenience of 
counsel as well as tbe witnesses; the counsel'in the case to submit, 
for the further order of this court, an order directing when the réf- 
érences shall begin, the time the coniplainants may need to put in 
their testipiony, the time which the défendants may need to put in 
their testimony, and the time required for the testimony in reply. 
The restraining order heretofore made to continue in force, subject 
to the further order of this court. 



ELDRBD et al. v. AMERIOAX PALACE-CAR CO. OF NEW JERSEY et al. 
(Circuit Court, D. New Jersey. January 13, 1900.) 

1. Parties— Suit to Rbcoter Assets of Cokpokatiok. 

In a suit in equity by stocliliolders of a corporation to compel restitution 
to such corporation of assets alleged to hâve been frauduleiitly transferred, 
and to be in the possession of défendants, the persons by or througli whom 
the transfer was made are not necessai-y parties, nor is one who holds 
certain of such assets as depositary merely, subject to the orders of défend- 
ants. 

2. Corporations— Soit by Stookholdees— Neckssitt of Dbmand on Direct- 

OKS. 

The purpose of equity rule 94 is to prevent collusion, antî to make the 
question of juriscliction a prelimiuary one; and where it appears, from ail 
the averments of a bill by stockholders. that there Is no collusion, and that 
a demand on the direetors of the corporation to bring the suit would hâve 
been useless, and a mère matter of fonn, it is not required to sustain the 
jurlsdlction of the court. 

In Equity. On demurrer to bill. 

E. Q. Keasbey, for complainants. 
Kobert H, McGarter, for défendants. 

KIEKPATRICK, District Judge. Tbe complainants in this case 
are stockholders in the American Palace-Car Company, a corpora- 
tion organized under the laws of the state of Maine, and the défend- 
ants are the American Palace-Car Company, a corporation organ- 
ized under tjie laws of the state of New Jersey, Lawrence S. Mott, 
Haywood A. Harvey, and Hobart Tuttle. Tbe bill of complaint sets 
out the means by wîiich it is alleged the défendants obtained posses- 
sion of certain property, patent rights, etc., the assets of the Ameri- 
can Palace-Car Company of Maine, and charges the same to bave 
been without considération, fraudulent, and illégal. The bill also 
charges that it is the intention of the défendants, who bave tbe 
possession and cbntrol of .the property so acquired, to dispose of the 
same, and disert the proceeds, so as to deprive the real owner, the 
American Palace-Car Company of Maine, of any benefit resulting 
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tlierefrom. A'arious methods are suggested in tlie bill by which the 
défendants seek to accomplish tliis purpose. The prayer of the bill 
is that the said assets so transferred to the défendants inay be set 
aside, and tlie same restored to the American Palace-Car Company 
of Maine, in which, as has been said, complainants are stockholders. 
ïhe bill also asks for a preliminary injunction forbiddinp; the &e- 
fendants to make disposition of said assets until the détermination 
of the questions involved in the suit. The défendants demur to the 
bill, and thereby, for the purposes of this motion, admit the facts as 
stated in the bill, but insist that the bill should be dismissed (1) be- 
cause the averments of the bill as amended are not in corapliance 
with e(}ulty rule 94; (2) because Denham, Scott, Lord, and the State 
Trust Company, whose names are mentioned in the bill, are not madè 
parties défendant. 

It clearly appears from the bill that the transfer of the assets of 
the Maine company was made by Denham in pursuance of a resolu- 
tion adopted by the board of directors of the company, that Scott 
Lord was the intermediary through whom the title passed to the 
New Jersey company, and that the State Trust Company of New 
York never held the assets, except for a spécifie purpose, and holds 
them now subject to the order of Mott & Harvey, two of the de- 
fendants. No relief is sought against Denham, Lord, or the State 
Trust Company. Denham and Lord hâve parted with their posses- 
sion of the disputed assets, and the State Trust Company holds them 
subject to the order of Mott & Harvey, If it be adjudged that the 
complainants are entitled to the relief they seek, and that the de- 
fendants are wrongf ully in the possession of the assets of the Maine 
company, it is, for the purpose of obtaining restitution, immaterial 
who operated the machinery by which the transfer was effected, or 
who acted as intermediaries to accomplish the resuit. It is not nec- 
essary, on the facts stated in the bill, that to give the relief sought 
there should be any decree against Denham, Lord, or the State 
Trust Company. They are not, therefore, necessary parties. 

As has been said, the transfer of the assets by Denham was made 
by him acting under the orders of the board of directors of the Maine 
company, under advice of counsel. The charge is that. in giving such 
order, the board of directors acted ultra vires. Surely, it would be 
a mère matter of form, subserving no good purpose. to call upon 
the board of directors of the Maine company to institnte proceedings 
for the purpose of declaring its own acts illégal. The purpos*^ and 
effect of the ninety-fourth rule is clearly set out by Judge Gross- 
cup in Young v. Mining Co. (C. C.) 71 Fed. 810. The purpose was 
to prevent collusion, and make the question of jurisdiction a pre- 
liminary one. But, as is well said, "when the bill, in ail its aver- 
ments, shows that the controversy is substantially between citizens 
of différent states, and that there is no collusion, ail of the ends of 
the rule are met. To require more would be to exalt the means above 
the end." I am of the opinion that the demurrer should be over- 
ruled, and the défendants required to answer. 
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SOUTHERN RY. CO. v. CITY OF MEMPHIS. 

(Circuit Court of Appeals, Sixtli Circuit. November 13, 1899.) 

No. 708. 

On Pétition for Keliearing. Modifled. 
For former opinion, see 97 Fed. 819. 

Before TAFT and LXJETON, Circuit Judges, and CLAEK, District 
Judge. 

LUETON, Circuit Judge. Attention lias been called by ia pétition 
to rehear, flied hy the Soutliern Railway Company, to the fâct that 
the resolution of the city council of Memphis required the railroad 
company to remove the whole of its Washington street track, in- 
cluding that west of Main street as well as that lyiiig east of said 
street, and that a decree affirming that of the circuit court without 
modification would deny relief against the threatened action of the 
city in respect of the track on:"VYash|ngton street west of Main street. 
The opinion of the court treated the issuç presented by the parties as 
involvingpnly that part of the track east of Main street, for to that 
alpne was applicable the provision that it should beoperated only by 
Lorse or other animal power. West of Main street the t;rack might, 
bj; express provision of the grant, be operated by steani power. It is 
clear that the grant has not terminate,d west of Main street, for the 
reasons which apply to thés track east ôf! Main, and that, if the city 
ha» a right to remove the track west of Main on Washington, it must 
be se for reasonsi not cpvered, by the .ppinion flled, Itis suggested by 
cpunsel for the appelles tbat, if the traclf eàst of Main canno.t be oper- 
ated and the franchise has terminated as a conséquence of; the con- 
ditions imposedby the grant, the track west of Main must Ijkewise 
fail for want of any physical connection, with th,e principal tracks 
oï the company owning it. The facts show, howeyer, that tlie Mem- 
phxs & Charleston Railroad Company hada track oVer Broadway, 
whiçh connectedwith a track of th,e fllinois Central BallKoad on the 
river front, and that the west end ofthis Washington street track 
aiso connects on the river front wit^ this Illinois Central track. It 
also appeara that by paying transf er charges the Meniph,is & Charles- 
ton Railroad Coropany and its successoij, the Southern Railway Com- 
pany, may and does ; use; this connection, and thus utilizies its own 
track on the river front west of Washington, and may in the same 
way use its track on Washington between Front and Main. There 
is shown,.therefore, no such impQSsibjlity of use, oj long-oontinued 
disu^ of the track west of Main as to ju^tify a decree based on either 
abandOnment or inhérent limitation ; by impossibility of future use. 
The decree of the court below will therefore be so modifled as tp 
continue the injunction granted so far as to reatrain any removal 
«f the track west of.Main street, but in other respects the decree 
will be affirmed. In view of this modification pf our;,former decree, 
the costs of appeal must be divided, the appellee paying one-third and 
appellant the remainder. 



CONTINENTAL TRUST CO. V. TOLEDO, ST. L. & K. C. E. CO. 171 

CX)NTINENTAL TRUST CO. OP >'BW YORK et al. v. TOLEDO, ST. L. & 

K. 0. R. CO. et al. 

(Circuit Court, N. D. Ohio, W. D. January 19, 1900.) 

1. Eqditt — Vawdity of Decree— Who may Atïack. 

General ereditors of a railroad company, who appear before a master 
to prove their claims in a ereditors' suit, but who do not file intervening 
pétitions or otherwise become parties to the record, hâve no standing to 
file a pétition attaeking the validity of the decree entered in the suit, unless 
by leate of court. 

2. Samb— Fbdbral Coukts— Consent Hearinq Outside op District. 

By consent of the parties a cause in equity may be finally heard and 
deeided by a circuit judge of the United States within his circuit, but 
outside of the district in which the cause is pending; and a récital in the 
decree directed to be entered on such hearing, in accordance with the 
usual practiee, that the cause was heard in open court in the district, 
is conelusive on ail the parties who participate in the hearing. 

3. Samb— Failurb to Join in Appbal— Estoppei,. 

Parties to a suit in equity who are brought into appellate proeeedings by 
citation, and given an opportunity to appeal, of which they do not avail 
themselves, cannot thereafter attack the validity of the decree by a pétition 
filed in the lower court. 

4. Appbal — Aepirmance of Decreb — Effect op Mandate. 

After the circuit court of appeals has affirmed a decree of the circuit 
court on appeal, and has issued its mandate, the circuit court cannot enter- 
tain a pétition to modify or expunge such decree. 

Pétition to Expunge Decrees of George N. Thornton and Franklin 
J. Sawyer. 

This is a pétition, flled by George N. Thornton and Franklin J. Sawyer, tO 
expunge from the record of this court decrees for sale entered in the above- 
entitled cause on April 1, 1898, the modification of that decree entered May 16, 
1898, another decree of sale on the ereditors' bill of Stout & Purdy, entered 
May 16, 1898, and two decrees of November 13, 1899, in exécution of the 
mandate of the circuit court of appeals afflrming the three flrst-mentioned de- 
crees, on the ground that William H. Taft, circuit judge, whom the record 
shows to hâve been présent at Toledo when said decrees were entered, Avas not 
présent and did not hold court as therein recited, but was in Cincinnati, and 
directed the decrees to be entered by letter written from Cincinnati to the 
clerk at ïoledo. The above-entitled litigation has been pending in the circuit 
court of this district and in the court of appeals of this circuit for, now, seven 
years. A fuU account of the litigation may be had by référence to the opin- 
ions of this court, to be fouud under the above titie, in 82 Fed. 642, and 86 Fed. 
929, and to the opinion of .ludge Lurton, speaking for the court of appeals, re- 
poTted under the title of Toledo, St. L. & K. C. R. Co. v. Continental Trust 
Co., 36 C. O. A. 155, 95 Fed. 497. 

Shortly stated, the litigation was begun by a gênerai ereditors' bill of Stout 
«& Purdy, judgment ereditors of the Toledo, St. Louis & Kansas City Railroad 
Company, against the railroad company. Under this bill a receiver was ap- 
pointed, and thereafter a dépendent bill was filed by the Continental Trust 
Company, in this court, to foreclose a flrst mortgage upon the défendant 
company's property, securing $9,000,000 of its bonds. The cause was delayed 
because of the controversy raised by preferred stoclcholders claiming the right 
to appear by answer and by cross bill in their own interest, as distinguished 
from that of the common stockholders, who controlled the défendant company 
and its answer. The controversy was taken to the court of appeals, and there 
deeided under the name of Hamlin v. Trust Co., 47 U. S. App. 422, 24 C. C. A, 
271, 78 Fed. 664, 86 L. R. A. 826. When the mandate in the Hamlin Case 
came down, the district judge for this district was absent from the district 
on account of his health. Therefore ail the then parties to the record applied 
to Judge Taft to hear the cause, and to pass upon certain preliminary motions 
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neeessary to shape the cause for hearlng. \otiee was duly given to ail par- 
ties of a hearing at Cincinnati before Judge Taft. AU the parties to the 
record appeared either in person or by eounsel, and the hearing was liad in 
Oinclnnati. Tlie case was fuUy argued in belialf of every interest, and there- 
after the court flled an opinion in which the orders to be made were fully 
indicated. This Is the opinion reported In (G. 0.) 82 Fed. 642. tJpon due 
notice to ail parties, a further hearing was had at Cincinnati as to the form of 
the orders to be made, and a motion to modify the orders was made by those 
asserting the invalldlty of the mortgage and the bonds issued thereunder. 
T^e orders were accordingly modjfied, and, upon being signed, were sent from 
Ciniçinnati to Toledo. One of thèse orders directed the master theretofore 
appolnted to advertise for claims of creditors under the pyayer of the gênerai 
credltors' blU, and- the master was directed to report the claims made, and 
it was permitted that each credltpr be allowed to object to the claims of otber 
creditors in accordance with the pràctice in equity. Another order allowed 
judgment credltors, as parties to the creditors' bill, to flie intervening pétitions 
against the trustée under the mortgage, attacliing the validity of the bonds se- 
cured thereby. Issues were made on thèse Intervening pétitions by answers 
and rëplications, and an Immense mass of testimony was taken on them. Wlien 
ail the proof had been taken, upon due notice to every party to the record, a 
final hearing was had at Cincinnati; and every party to the record was présent 
in person or by eounsel at the htsarlng, an.d fuU argument vyas made on behalf 
of every interest, and briefs were subsequently submitted. An élabora te opin- 
ion, reported In 86 Fed. 929 (C. C.), was mailed from Cincinnati to Toledo by 
Judge Taft, and It w-as filed there. After the opinion had been on flle for 
some weeks, notice was duly served by eounsel for the complainant trust Com- 
pany tipon ail the parties to the record, both in the foreelosure suit and in the 
creditors' bill, that a motion would be made before Judge Taft at Cincinnati for 
a settlement and entry of the decree. AU the parties appeared, either in per- 
son or by eounsel, and the decree was settled at Cincinnati, and was sent from 
there by the judge to Toledo to be entered; and it was entered, as ail the par- 
ties understood it would be, as if the hearing had been had at Toledo, and the 
Judge had been présent there. Subsequently a modification of the decree was 
ruade, affeeting only the issue, between the common stockholders and the pre- 
ferred stockholders; and the modiflcation was made after due notice to Knee- 
land, who had filed an answer and; cross bill on behalf of the common stock- 
holders. TJpon the same day a decree was entered upon the creditors' bill 
ordering the sale under the foreelosure to stand as the sale under the creditors' 
blU, and remlttlng the question of priority as between the claims flled under 
the creditors' bill untll after the sale of the property. This was entered after 
due notice to ail the parties of record in the creditors' bill. Thereafter, on 
May 3, 1898, as appears by the records of this court, a pétition for the allô ,v- 
ance of an appeal was flled by the Building & Contracting Company of Ken- 
tucky and the Rhode Island Locomotive Works, by Potter & Emery, William 
B. Sanders, and J. D. Springer, their sollcltors; the Rhode Island National Bank 
and the Signal OU Works, Limited, by WiUiam B. Sanders and J. D. Springer, 
their solicitors; Ferdinand E. Canda, by Smith & Baker, WilUam B. Sanders, 
and J. D. Springer, his solicitors. Accompanying this pétition was flled an 
assignment of errors, 71 in number. Subséquent to this, tlie decree, as al- 
ready stated, was modifled on May 16, 1898. and the decree of the creditors' 
bUl was entered. Thereafter the pétition for the allowance of the appeal came 
on' to be heard, and It was f ound by the court that ail the parties to the record 
had been notified of the application for the appeal, and that notice of the ap- 
plication had also been served on ail the persons who had tiled their claims 
before the master as creditors under the creditors' bill, among whom were 
Oeorge N. Thornton and Franklin J. Sawyer, the petitloners at the bar. At 
the hearing of this pétition 17 additional assignments of error were flled, and 
others of the parties to the record, together with . one creditor who had flled 
his çlaim under the creditors' bill, became parties to the appeal. The appeal 
was allowed, and spécial orders made for the citation of the parties. There- 
after ail the parties to the record were served with citation, as well as ail the 
persons filing their claims before the master. Among the persons thus cited 
upon appeal, who had flled their daims before the master, were George X. 
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Thomton and Franklin J. Sawyer, the petltloners here. Thornton ami Sawyer 
had filed objections to the claims of the trust company before the master. No 
objection was made, of record or orally, or in any way at any tlme, to the 
settling and entry of the decrees at Cincinnati Ijefore Judge Taft, In his cham- 
bers at that place; and the decrees signed by him were therefore entered at 
Toledo, as if he were présent at that place. Thereafter the 88 assignments 
of error were.flled on appeal, and no mention was made in any way of this 
alleged Irregularity as an objection to the validity of the decrees. The appeal 
was taken, and 4,000 priated pages of the record were transcribed and carried 
Into the court of appeals, and there printed. The cause was heard at length 
In the court of appeals. No objection of the kind here made was made, orally 
or of record, in that court, to the decrees, and judgment was rendered in the 
court of appeals afflrming In every material respect, except a provision as to 
the preferred stockholders, the decrees entered in the court below; and the 
mandate of the circuit court of appeals was sent down, dlrecting the executloii 
of the decrees in accordance with its opinion, and the modification of It indl- 
cated therein. After the mandate reached the circuit court, counsel for the 
complainant trust company issued a notice to ail the parties of record in the 
circuit court of their intention to apply to Judge Taft, at Cincinnati, for a set- 
tlement and entry of the decree and order upon the mandate of the circuit 
court of appeals. AU of the parties appeared, or were represented by coun- 
sel, and the decree was there settled. Among the counsel présent was Mr. J. D. 
Springer, who appears of record in the case as counsel and solicitor for Franklin 
J. Sawyer, one of the petitioners, and a claimant and objecter before the mas- 
ter, though he does not sign this pétition. Mr. Springer does, however, make 
an aifidavit, which Is flled in support of the pétition, in which he says that 
before the appeal in the cause was taken he was in Toledo, and examined the 
decrees, and found that the record recited the fact of Judge Taft's présence 
in Toledo, when he knew that he was In Cincinnati, and that he learned that 
this was the customary mode of entering decrees in such cases. Mr. Springer 
was leading counsel for many creditors, and most active in opposition to the 
foreclosure of the mortgage and collection of the bonds. The last decree was 
entered November 13, 1899, and on the 18th day of December thèse pétitions 
are filed; and proof is offered to sustain the averments of them by the afflda- 
vits of S. H. Kneeland, J. D. Springer, John Ford, counsel for Kneeland, and 
the clerk of the court. Each of the pétitions avers "that your petitioner was 
not notified of, and in no wise participated in, any of the said acts or proceed- 
ings before the said the Honorable William H. Taft aforesaid, and in no wise 
consented to any action being taken therein by the said the Honorable William 
H. Taft, and has never in any wise consented to the détermination of his rights 
by or before the said the Honorable William H. Taft, nor has he in any wise 
waived or relinquished his right to the détermination of his rights in the prem» 
ises by this court." 

Cary & Whitridge, for Continental Trust Co. 

Pliny B. Smith, for Geo. M. Thornton and F. J. Sawyer. 

J. D. Springer, for Toledo, St. L. & K. C. K. Co. and others. 

RICKS, District Judge (after stating the facts as ao ve). Thèse 
pétitions will be stricken from the files for the reas' a that they 
were filed without leave of court, and by persons whc ire not par- 
ties to the cause in this court. The Consolidated case was mads up 
of two causes, — one a foreclosure suit, and the other a creditors' 
bill. The petitioners were not parties to the foreclosure suit. They 
were not made parties by the bill of complaint, and they did not 
attempt to, and were not allowed to, intervene by pétition. They 
were mère gênerai creditors, who had no right to be heard on the 
issue of foreclosure between the trustée of the mortgage and the 
défendant railroad company. They had attained no lien on the 
property, by judgment or otherwise, and were not entitled to resist 
the prayer of foreclosure. Sô much for the foreclosure decree. As 
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to the decree on the creditors' bill, tlrey werè not parties tô the 
record. They flled* no in tervening pétition, and ail thej did was 
to appear before tlte inaster, and fltè tbdr claims and make objec- 
tion to other cl^ûnis. They were but quasi parties, and baye no 
right to be heard in this cause, excépt after leave obtained of the 
court 

This would dispose of the petitiçiisi but we prefer also to consider 
them on their merits. It is unnecessary for us to consider the ques- 
tion whether it is within the power of a circuit judge to direct the 
entry of a decree of sale in one district of bis circuit, when be is 
sîtting in another, without the consent or acquiescençe; of the par- 
ties. , It is clear that, by consent gf the parties, a cause in equity 
may be ânally heard and decided by a circuit judge within bis cir- 
cuit, but outside of the district in which the cause is pending. In 
Doggett V. Emerson, 1 Wôodb. & M. 1, 7 Féd. Cas. 819, Mr. Justice 
Woodbury had occasion to consider the validity of a final hearing 
l)y Mr. Justice Story of a suit in equity pending in the district of 
Maine, which was heard, by agreement of parties, before the cir- 
cuit judge, in vacation, at Boston; and it was said in that case 
that po one of the parties cpnsenting to such hearing could impeach 
the validity of the hearing and decree on account of the time or 
the place at which the hearing was had, and the decree directed 
to be made. Speaking of thé' opinion rendéred upon such a hearing, 
the court said: 

"It «liows what is the deéree of the court, as mueh as an opinion* read by one 
of the judges in the court room, contalning the vlews of the court, shows the 
opinion of the court. If both are compieted and announced to the parties at, 
thé tli^ie and place agreed by them, they are flnished, except the mère entry 
of them on the docket and record. The subséquent steps are rather steps to 
cnforcë or carry them into effect, thân parts of the decree and opinion them- 
selves." 

iNo such authority was necessary, however, in courts of tbe United 
States, to sustain the view that, where parties consent to the final 
hearing of the cause before a circuit judge whose jurisdiction is 
throughout the entire circuit, such consent authorizes the entry of 
the decree in the court where the causé is pending, and upon its 
records, as if the cause had been heard in open court at that place. 
No other construction can be put upon the consent of the parties 
to hâve the final hearing at some other place than that flxed by law. 
It bas been the uniform practice in this circuit in equity causes for 
parties to consent to the final hearing of them outside of the dis- 
trict in which they are pending, at some convenient point in tbe 
circuit, before the circuit judgè, and after considération, and upon 
décision, to enter the decree, by direction of the judge, at the place 
of holding court in the district, as if the judge had been présent at 
the time of hearing the cause and entering the decree. Such prac- 
tice bas been of the gréa test convenience to parties and to the judge. 
It bas facilitated the business of the éircuit, and madé it possible 
for the circuit judges, whôse time bas been chiefly taken in appel- 
late work. to assist their brethren, the district judges, in their 
work in tbe various districts, in thé disposition of causes which in 
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their nature might be as easily heard at one point as another in the 
circuit. Patent suits in equity, and suits for the foreclosure of rail- 
roads, usually involve the attendance of counsel, most of whom do 
not réside at the place of holding court; and it is as convenient 
for such counsel, after the record is made up, to attend the judge 
at one point in the circuit as at another, and not to wait until such 
time as he may be able to be présent in the district where the cause 
is pending. If it were to be held that decrees entered in accord- 
ance with such practice were null and void, and might be impeached 
by affldavits or other évidence tending to show that the judge whose 
présence was recited in the record was in some other part of the 
circuit upou the day on which the decree in the cause was entered, 
it is not too much to say that there are many decrees, upon which 
vast interests are dépendent for title and security, and of many 
years' standing, which will still be subject to impeachment as void. 
The proof upon this motion shows conclusively, and it is within 
the Personal knowledge of one member of this court, who entered 
the decrees, that every party to the record was represented at the 
many hearings which were held, both interlocutory and final, and 
at the settlement of the several decrees which were made, and that 
it was clearly understood by ail the parties that the final decree 
was to be entered at Toledo, exactly as if the presiding Judge 
had been présent in person at that place. It follows, therefore, that 
ail the parties to the record are bound by the récital of the record, 
and are estopped to deny it. 

But how is the case of the petitioners? They assert that they 
were parties to the record, and received no notice of the hearings 
or of the settlement of tîie decrees at Cincinnati. In the flrst place, 
Sawyer, one of the petitioners, has, as his counsel and solicitor, 
Mr. J. D. Springer, who was présent in the court room and in the 
Judge's chambers at Cincinnati on every occasion when any hearing 
was had, when any order was made, when any decree was settled. 
In the second place, both Sawyer and Thornton were, out of abun- 
dant caution, brought in by citation to the appellate proceedings, 
and were given an opportunity to join in the appeal. They were 
thus advised of the decrees which had been entered, and had full 
opportunity to appeal therefrom, and to be heard upon such appeal ; 
and one person, similarly situated with them, Charles Miller, who 
was only a gênerai creditor, having filed his claim before the mas- 
ter, was allowed to appeal from the decrees theretofore entered. 
Notwithstanding this, the petitioners made no objection in the court 
of appeals that the decrees entered had not been regularly entered 
according to law. As thèse petitioners were given an opportunity 
to join in that appeal, and declined to do so, the order and mandate 
of the appellate court is as binding upon them as it is upon any of 
the persons who were regularly parties to the record. Moreover, 
this court has no power to modify or supersede, in the slightest de- 
gree, the decrees which bear the imprimatur of the court of appeals. 
In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994; In re San- 
ford Fork & Tool Co., 160 U. S. 247, 16 Sup. Ot. 291, 40 L. Ed. 414. 
It is the duty of this court simply to exécute the mandate of that 



176 99 FEDERAL REPORTER. 

court., It cannot annuLits deccçe after the expiration of the term 
at wliich it was entered. Sibbald v. U. S., 12 Pet. 488, 9 h. Ed. 1167. 
The suprême court of the Unltéd States has said that : 

"Ob a mandate from this court afflrming a decree, the circuit court can only 
record our order, and proceed witli the exécution of its own decree as afflrmed. 
It lias no po-n-er to rescind or modlfy what we hâve establlshed. * * * 
After the appeal had been taken, the power of the court below under its own 
decree was gone. Ail It could do after that was to obey our mandate when 
it was sent down. We afflrmed its decree and ordered Its exécution." 

In acçordance with that duty the decree of Noyember 13, 1899, 
was éntered. It was settled at Cincinnati after due notice to ail 
the parties to the record, and without objection by any of them, 
in acçordance with the course which had been taken with respect 
to every hearing in the case after the cause had flrst been submitted 
to Judge Taft. 8o far as the foreclosure decree is concerned, the 
petitiohers are not parties to it in any way, and they hâve no stand- 
ing to impeach it for any reason. So far as the creditors' bill is 
concerned, and the decree of the court executing the mandate of 
the court of appeals upon.that, their position is no better. They 
were not parties to the record, and, so far as the regularity of the 
decree is concerned, they are bound by the consent of the complain- 
ant in the creditors' bill, and the other parties thereto, who for 
such purpose are représentative of the whole class of creditors. It 
would be the grossest injustice to the parties to this cause, in whose 
favor those decrees hâve been pronounced, and who hâve, in the well- 
founded belief induced thereto by the consent and conduct of their 
real opponents, that hearings had and decrees settled at Cincinnati 
were to be recorded at Toledo as if held or passed at the latter 
place, expended much time, money, and labor to bring this pro- 
tracted and burdensome litigation to an end, now to hold that the 
decrees are as waste paper. For the reasons given, the pétitions 
are held to hâve no merit in them, and, having been liled without 
leave, they are stricken from the files. 

This action of the court meets the présent emergency, and we 
should be content to leave the matter as it is, were it not that thèse 
pétitions, considerpd in the light of ail the circumstances, justify 
the suspicion that some of the defeated litigants in this cause are 
willing to évade the estoppel against obstructive p'roceedings which 
considérations of propriety and good faith to their adversaries and 
the court would necessarily create, by the instigation of others, 
with comparatively little interest in the litigation, to a course of ob- 
struction in which it is hoped they may not be met by the estoppel, 
and which, if successful, will inure to the benefit of ail the defeated 
litigants. Counsel may bè easily changed, and new counsel em- 
ployed, who can deny any consent to proceedings of the court which 
were induced by the consent and acquiescence of the retiring coun- 
sel. We propose, therefore, to remove every shadow of a ground, 
however slight and unf ounded, which the desperation of defeated 
litigants may seize upon, or the astuteness of compilant counsel 
may suggest, for future attack upon the regularity of thèse decrees. 
Therefore, out of abundant caution, we shall re-enter and conflrm 
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the decrees of November 13, 1899, as of fnis day. Under that de- 
cree the advertisement for the sale bas begun, and the date âxed as 
of the 14th day of February next. Some expense bas been incurred 
thereby. Nevertheless an order will be entered directing the mas- 
ters to cease the advertisement begun. The decree of November 13, 
1899, will be modiâed so as to extend the time within which the 
sale may take place to the 2d of April next, and the spécial mas- 
ters are authorized and directed to flx a day for the sale, within 
the time limited, so that due advertisement under the decree may 
be had bef ore the sale, and to begin a new advertisement accordingly. 
Proper entries hâve been prepared by the court, and will be entered 
by the clerk forthwith. 

The full brief of counsel for the petitioners, and ail the évidence 
offered in support of their motions, hâve been submitted to Judge 
TAFT, and he joins me in this opinion, and fully concurs thprein, 
and also with the orders and decrees this day entered. 



CONTINENTAL TRUST GO. OF NEW YORK et al. v. TOLEDO, ST. h. & 

K. C. R. CO. et al. 

(CSrcult Court, N. D. Ohio, W. D. JaBuary 29, 1900.) 

No. 1,205. 

EqniTT Pbaotick— Certiftinq Bill of Exceptions. 

A Judge of a fédéral court Is not required to certlfy to a blll of excep- 
tlons in an equity cause. 

On Application for Allowance of a Bill of Exceptions. 
Cary & Whitridge, for Continental Trust Co. 
Pliny B. Smith, for Geo. M. Thornton and F. J. Sawyer. 
J. D. Springer, for Toledo, St. L. & K. 0. K. Co. and others. 

RTCKS, District Judge. Since the 19th inst., when the last pro- 
ceedings in this case took place at Toledo, in pursuance of spécial 
notice of counsel, I hâve taken pains to examine the authorities 
as to the duty of the trial judge in the circuit court of the United 
States to sign a bill of exceptions in an equity cause. I find the 
authorities are overwhelming in favor of the proposition that no 
Buch thing as a bill of exceptions is known in the equity practice in 
the fédéral courts. The earliest and the leading case which passes 
upon this question is the case of Ex parte Story, reported in 12 Pet. 
339, 9 L. Ed. 1108. That was a case where, on a mandate from 
the suprême court of the United States, the trial judge in the cir- 
cuit court refused to sign a bill of exceptions presenting the fact 
as to the death of Edward Livingston, one of the parties to the 
suit, which fact became a material point in the case. As stated 
in the report of the case, upon the présentation of the bill of excep- 
tions, the judge remarked: 

"That he would sign no bill of exceptions unless he was convinced that he 

was bound to sign one. Upon being subsequently importuned upon the sub- 

Ject, he stated, if he signed a bill of exceptions, he must glve the reasons at 

lengtb for his opinion. He has been again and again importuned, and uusuc- 

89 F.— 12 
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ceSsf ully^ npon tae $ubject. J^hiat on tbte day :y6ux petltloner's counsel pre- 
senteâ tq ttie court the annexed answer, etc., and desired that It mlght be 
plaçéflupon the files in the causé,- but the Court refuséd permission to file the 
same: Theireupori the annèxéîî blU of exceiltions was tendered to the judge, 
whWK M'truly'gtated the facts, but the jtRige refused to< slgn the same or 
ruakeîltiaipart of the record. The court was then moved to direct thei clerk 
of the.ïcpiirt to State the facts uppn the order.bopk, but the court refused to 
sufl^r aay notice to be taken of ibis mattér, as a part of thé proceedings in 
thë tjs.ufti ^tating ât the sarpe time that he considered a mandanius to be the 
tnie remedy, and alleging no other reason for not slgnlng the blU of excep- 
tions, oï sufferlng notice to be taken of the présentation of the answer on the 
record/': , 

On a motion for a mandamus the^sûpreme court said: 

"Wç thlnk there Is no sufflcient ground for this application. A blU of ex- 
ceptions Is altogetber unknown in chancery practâce, nor is a court of chancery 
boiind to Inscribe la an order book, upon the appjlcatlou, of one of the parties, 
an order jWhich It may pass In a case before it; and the factS, which the de- 
fendJairstated in the supplemental answer àxid pléa whlch he offered furnished 
no ground of défense in the circuit court, when acting under the mandate of 
this court, and carrying its directions Into exécution. In the case of Sklllern's 
Bx'rs V. May's Hx'rs, 6 Cranch, 267, 3 L. Ed. 220, this court sald that as it 
appeared that the merits of the case had been finally declded in this court, and 
that its mandate requlred only the exécution of its decree, the circuit court was 
bound to càrry that decree ihto executioh, althoùgh the juris'tJîctlon of the 
court was not alleged in the pleadings. In thê case now before the court 
the merits of the çontroversy were finally declded by this court, and its man- 
date to the district court requlred only the éxecution of its decree. The case 
therefore cornes withln the princlple of SklHem's Ex'rs v. May's Ex'rs, and the 
facts stated by the défendant eannot, ir this stage of the proceedings, form 
any défense against the exécution of the mandate; and GOhsequently he was 
not deprived of aUy légW or équitable gtound et defensr- by the* refusai of the 
court to suffer hlm to file the supplemental answer and plfeà whlch he ofCered. 
The motion for the rule to show cause is therefore refused." 

In the casé of' Johnson v. Ukxmorx, 94 U. S. STî^èk L. Ed. 271, 
the suprême court, on applitation for a bili ôf exceptions, say: 

"A bill of exceptions eannot ba taken on the trial of a.feigiied issue directed 
by a court of èqulty.'or, If takett, càh only be'uséd on à mbtitm for a new triai 
made to sald court. , 2 Danlells, Ch. Prac. (3d Am. Ed.) 1106; Armstrong ,t. 
Armitrong, 3 Jtylhè & K. 52; Ek parte Sii*y',l2 Pet. 843, 9 L; Ed. 1108. See 
theicases on nfew.itiîlals on feigned issues Collected In 3 Grah. & W. New Trialsi 
1553, etc. The, Jgsu^iSi directed to be tried for the purpose qf informing the: 
conscience, of the cl^ançellor, .aud alding him ^ come.tp àiproper conclusion., 
If he thinks thé' triai nas not been a tair oûe, or for ànij' ottieif 'rëason désires 
a héw trial,' it Is Ih ' his dlseïètloiï to order it. ' .But he ' mày prôoéèd with the 
ca:use, thbugh dlssatisfied Wlth the yerdlct, and- hiake * dècrée coatrary thereto, 
if, in hls judgmëhti-the lawanA the évidence so requlre.!i A decree in equlty, 
therefore, whea appealed from, does not stand ojr fall accordfng to the legallty 
or, lUegality of the Bîpceedlngs oh the trial of à felgned Issue In the causç, 
for the vei-dict ihhi^'br may not haVe been thé ground of the decree. It is the 
duty of the^court' of fltat instance td décide (as 'was donc hète) upon the whole 
case, pleadings, evldehce, and :verdlct, glTlHg tb the , latter . so much eftect as 
It is,worth.r,,j!V^i-|app^al from.ithe decree njust be declded In the same way, 
iiamely, upoBthe ^holé case, ahd canijot be inàde to tiwniôn the correctness or 
incorrèctness Or the judge's rullngs at the tflal bf the felgned Issue." 

In the case; of Watt y. St^rke, 101 U. S. 248, 26 JU Ed. 826, it was 
said by the suprême court that the verdict upon an issue which a 
court of chanceiy directs to be tried at law is merely advisory. A 
motion for new trial can be made only to that court, and the party 
submitting it must procure, for the use of the chancellor, notes of 
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the proceedings at the trial, and the évidence tiiere given. The évi- 
dence and proceedings become, tlien, part of tlie record, and are sub- 
ject to review by the appellate court, should an appeal from the 
decree be taken. This is from the opinion of Mr. Justice Bradley, 
who had examined very exliaustively ail the cases reported in which 
the question of the right of the appellant to hâve the bill of excep- 
tions signed by the trial judge is involved. In ail thèse cases, it 
will be observed, the suprême court bases its action upon the theory 
that in an equity case ail of the proceedings, pleadings, and évi- 
dence are in vpriting, and therefore make up a complète record of 
ail the proceedings in the case. The court therefore bas no need 
of a bill of exceptions, or any other forra of certiâcate, in deciding 
the case. In an action at law the record is made up in a différent 
way. In such a case the pleadings, of course, are a matter of rec- 
ord. The verdict of the jury, and the motion to set aside the ver- 
dict and for a new trial, are also a part of the record; but, there 
being no rule or practice requiring the évidence to be reduced to 
writing, the appellate court, in a law case, has nothing to show 
what was the testimony in the case. This is supplied by a bill of 
exceptions, which, when properly prepared, shows ail the proceed- 
ings in the court, except the pleadings and the steps heretofore 
stated. The courts therefore unanimously hold that a bill of ex 
ceptions has no place in the record in an equity case. If there 
is any oral testimony offered oh the trial of an equity case, and, 
owing to spécial conditions and circumstances, the chancellor should 
allow such oral évidence, it would be supplied by some sort of a 
certiflcate or bill of exceptions; but this can only be done, as I 
hâve already stated, in a spécial case, where the chancellor, in the 
discrétion vested in him, makes a spécial order concerning the mode 
of presenting to the court of review the oral testimony so taken. 
That this is the ruling of the courts of the United States is beyond 
ail question; but, if we tum to the third volume of the Encyclo- 
pœdia of Pleading and Practice (page 381), we ând that the prac- 
tice is almost as uniform in the state courts, in refusing a bill of 
exceptions in such a case as this, as I hâve already shown it to be 
in the fédéral courts. TJnder the subject of "Bills of Exceptions," 
a very elaborate review is made of ail the authorities, in both the 
fédéral and state courts, in the Encyclopœdia, above referred to. 
The proposition stated is as follows: 

"In equity, as the évidence and ail objections thereto, and ail the orders aad 
decrees of the court, are in writing, under the teehnical chaneery practice, and 
.TTC parts of the record proper, a bill of exceptions la Improper, and, where 
Talien, will be disregarded on appeal." 

I do not know what counsel for the petitioners Sawyer and Thorn- 
ton undertake to incorporate in their bill of exceptions. I do not 
know what there is, outside of the record already made, that will 
enable them to présent any more clearly to the reviewing court the 
irregularities and errors complained of. Everything that has been 
offered in évidence at the varions hearings which we hâve attended 
under the several notices of counsel is already a matter of record 
in this case, and ail that is needed is that such record should be 
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fuUy and properly.presented to such court of review. Wliat bas 
taken place at either of thèse hearings by way of colloquy in open 
court is not a matter of record, and the court ought not to certify 
to the correctnesg of such proceedings. Such proceedings are not 
required by statute or practice, and the court, when called upon, 
should refuse to certify the same, on the ground that they are not 
a part of the recprd, and therefore need not be certified. The re- 
fusai of the court to allow the written applications for an appeal 
to the suprême court from the order striking the pétition of Savvyer 
from the Aies is a matter of record» and therefore need not be specially 
certifled. No question of jurisdiction is involved in their cases, and 
the refusai to certify cannot be error. The refusai to allow the 
written prayer for an appeal, on the motion to dismiss the bill of 
foreclosure for want of jvirisdiction, to the suprême court of the 
United States, is a part of the record of the case, and therefore the 
holding of the court is not error. The parties lost their right to 
appeal to the suprême court on the question of jurisdiction by their 
appeal to the circuit court of appeala. 



HOOVEN, OWENS & RBNTSCHLER CO. v. FEATHEESTONE et al 
(Circuit Court, W. D. Missouri, W. D. January 8, 1900.) 

1. Action— iJEGAt ob Equitable— Suit to Bnfobck Mkchanic's Lien. 

A suit to enf orce a mechanic's lien is essentially one in equity, and, on 
Its removàl to a fédéral court, is properly triabie as sucli, altUougli it waa 
instituted as an action àt laW, as permitted by the state practice. 

8. MBCHANIC'S'LIEN— WAIVBR— ReSKBVATION OF TiTLB. 

A réservation, by one furnislilng an englne to be placed In a building, 
of title to the engine until payment is made, does not amount to a waiver 
of the rlght to a mechanic's lien theref or given by statute. 

8, BaME— EXTENT OF LiEN— SUFFIOIENCT OP DeSCHIPTION. 

A subcontractor who furnlshed an englne which was placed In one of a 
number of separate buildings prevlously bullt, and eonstltutlng a paclîing 
plant, and which was used oniy in the manufacture of ice in such build- 
ing, is not entitled, under the mechanic's lien statute of Missouri, to a lien 
upon tbe other buildings of the plant; and where bis notice of lien claims 
a lien upon ail, and does not contain a sUffieient description to identify 
the building In which the englne was placed and used, the lien cannot be 
enforced, even as against such building. 
4. Samb — Notice— IncIiUDInq Materials Fdbnished undbr Separate Con- 

THACTS. 

A notice of lien flled undcr the mechanic's lien law of Missouri by a 
subcontractor, for materials furnished and placed in a building, which 
speciflcally states that ail the Materials mentioned in the account were fur- 
nished under one entire eontract, wiil not sustain a lien, where the évidence 
shows that such materials were furnished under two separate and distinct 
contracts, made at différent times. 

This was an action for the enforcement of a mechanic's lien, re- 
moved by défendants from a state court. 

Meservey, Pierce & German, for plaintiff. 

iathrop, Morrow, Fox & Moore, for défendant Jacob Dold Pack- 
ing Co. '' 
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PHILIPS, District Judge. Both parties liave treated this case 
as an action at law for the enforcement of a mechanic's lien, wliich 
is permissible under the state statute. On its removal into this ju- 
risdiction the action would nevertheless be treated according to the 
System of jurisprudence and rules of practice which obtain in the 
fédéral courts. In this court the action to enforce a mechanic's lien 
is "essentially a suit in equity, requiring speciflc directions for the 
sale of property, such as are usuaîly given upon the foreclosure of 
mortgages and the sale of mortgaged premises." Davis v. z\lvord, 
94 U. S. 546, 24 L. Ed. 283; Improvement Go. v. Bradbury, 132 U. S. 
509, 10 Sup. et. 177, 33 L. Ed. 433; Furnace Co. v. Witherow, 149 
U. S. 578, 579, 13 Sup. a. 936, 37 L. Ed. 853; De La Vergne Eefriger- 
ator Mach. Co. v. Montgomery lîrewing Co. (C. C.) 46 Fed. 829. Yet, 
as the case was tried to the court, and the court has found the facts, 
neither party asking to hâve the pleadings reformed, and the con- 
clusion of the court not being diiferent, whether it be regarded as 
an action at law or a suit in equity, qo error, perhaps, is predicable 
by either party of the course of procédure pursued. 

The flrst insistence of the défendant Jacob Dold Packing Com- 
pany is that the plaintiff waived its right to enforce a mechanic's 
lien herein by reason of the following provision in its contract with 
John Featherstone's Sons for furnishing the engine as subcontractor, 
to wit: 

"It is agreed that the engine," etc., "above specified, shaJl remain our prop- 
erty, as secui'ity for the deferred paynients, until fully paid for in cash. There 
are no understandings or agreements outside of this written contract." 

It is true, as said by Judge Scott in Gorman v. Sagner, 22 Mo. 139, 
that: 

"Although there may be some distinction between an équitable hen and one 
expressly given by law, yet there is nothing in the cases hostile to the idea 
that the lien conferred by the statute may be extinguished by implication aris- 
ing from the conduct of the parties." 

Without indulging in any discursive discussion as to what state 
of facts might amount to such waiver, as applied to a mechanic's 
lien, the court is of opinion that such réservation of title in the manu- 
facturer or vendor does not amount to a waiver of the right to file 
and enforce a mechanic's lien for material thus furnished. Manu- 
facturing Co. v. Smith (C. C.) 40 Fed. 339, 5 L. E. A. 231; Chicago 
& A. R. Co. V. Union Eolling-Mill Co., 109 U. S. 719, 3 Sup. Ct. 594, 
27 L. Ed. 1081. 

The second objection made to the lien is more serious. It is predi- 
cated of the insuflSciency and uneertainty of the description of th(> 
property given in the lien, and its extension to other buildings and 
ground than that on which the improvement was made. The de- 
scription of the property given in the lien is as follows: 

"The four (4) story and basement brick, stone, and frame jjacldug-house 
building, with composition roof, and ail other buildings and iniprovements con- 
nected therewith, or adjacent or adjoining, and usod and opéra ted l)y .Tacob 
Dold Packing Company as a packing-house plant, and situated on the following 
described premises, to wit: On blocks numbered eighteen (18) and twenty-three 
(23), West Kansas addition No. one (1) to the city of ICansas (now Kansas 
City), Jackson county, state of Missouri." 
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One unfamîliàr with the rëétl cliaracter' ând description oï the 
property, known as the "Jacob Bôld Packin^ Company," f rom the fore- 
going descripticiû would very naturàlly co'nclude that it consisted 
principally of oije four-story ànd baisemeiit brick, stone, and frame 
building, under oûe roof, situated on two parcels of ground, Iplocks 
18 and 23, in Eansas City, whereas, as the plat in évidence and 
the facts found show, said blocks 18 and 23 embrace an area of six 
acres of ground, br more, on which are aboiit 12 buildings, of différ- 
ent stories, no ône of whlch is Ooyered by the description of a "four- 
story and basement brick, stOne, and fraine." The machinery in 
question was furnished for and plaçed in the building designated as 
"C" on the plat, which is 177 Jèet long, 61 feet wide on the west side, 
and 50 feet wide on the east side, and is a four-story brick, without 
basement, and without stone in 'its composition. This building was 
sépara téd f rom the adjôining buildings on ^ the south by a flreproof 
wàll' ând, as ptoof of its séparation fromthe building sbuth of it, 
when it was consumed by flre the partition flreproof Wàll remained 
intact, and this building C 'slùne was destroyed. Thèse buildings, 
many years prior to the érection of this niachinery in building 0, 
had béen completed and used in connection with the packing busi- 
ness of the défendant. The eaéterly part 6f the building south of 
it,= dèSignatèd as "B" on the ï)Iët, was flrst bûilt, the first two stories 
of which were of stone, on top of which were two stories of brick; 
and the west room of this building B was flve stories high, built en- 
tirely of brick, and not on thé saine élévation with building C. On 
the south of this building was originally laid off, on the plat of the 
city, Eighth street, a part of which is now Covered by building B, 
and a part of which has a covered passageway between building B 
and the buildings F and A, south thereof, où block 23. On the west 
si de of buildings C and B is anotlief covered passageway, which sép- 
arâtes buildings C and B from buildings D and E. Building D is 
a one-story brick, without basement, used as a boiler house. Build- 
ing E, south of D, is a four-story brick, with basement, used as a 
smoke house. And still west of thèse buildings, on block 18, are 
smaller bouses, some of them eoitirely detached. Two of them are 
one-story frame, and one of them a three-story stone, used as a, boiler 
room and pump house, and carpénter shop and tin shop. On block 
23, south of the platform Une, îs a çold-storage warehpuse, a four- 
stoi7 brick, and a house of one-story brick, used as a market, and a 
one-story frame stable; and then still further west are cattle pens, 
and still further south are hog pens; and in the southeast corner 
of the lots is a three-story brict building, used as an oiHce. Some 
of thèse buildings are entirely separated from others, with vacant 
spaces between them, with intervening platforms ancl passageways. 
As applied to the defendànt's property, there was no reason why 
this lien could not have.been limited to building C, in which the 
machinery furnished by plaintifif w;às,placed and operated, and the 
land on which it stood. The machinery furnished by the plaintiff 
was simply an engine for manufacturing ice and cooling the air 
in part of the buildings. This ice was manufactured alone in build- 
ing C. The air compressor furnished by John Featherstone's Sons 
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rested on the platform outside of the building, and was not even 
iuclosed on its sides, and connected by pipes with the engine, not 
adhering to the building. Tlie engineer (Ryan) in charge of this 
machinery testified that the worlî done by the refrigerating ma- 
chJnery and the engine was making ice, and nothing else, and that 
the ice manufactured was sold in the city trade, some little of it 
being used in the plant and for icing cars (that is, cars in which the 
fresh méats were shipped from the packing house) ; that there were 
four ice machines and power engines in this building to refiigerate 
the building, and a couple of dynamos. While the engine was de- 
signed to operate the compressor for cooling the air, this was solely 
as to the buildings where such cooling was needed. The description 
(that is, the spécifie description) given in this lien does not describe 
the building in which the plant's machinery was placed and used. 
There was neither stone nor frame work in it, nor a basement be- 
neath it. It is perfectly obvious from the description given in the 
lien, as also from the contention of plaintiff's counsel at the hear- 
ing, that he sought to apply to this case the provisions of section 
6729 of the Missouri statutes, respecting mechanics' liens, which la 
as foUows: 

"When the improvement consists of two or more buildings unlted together 
and situated on tlie same lot, or contiguous lots, or upon separate buildings 
upon contiguous lots and erected under one gênerai contract, it shall not be 
necessary to file a separate lien upon each building for work done or materials 
furnished in the érection of such improvements." 

It is weli understood by well-advised lawyers of this state that 
this addendum to the mechanic's lien law, made in 187!>, was en- 
acted to avoid, under certain conditions, the rulings of the state su- 
prême court in cases like that of Fitzgerald v. Thomas,. 61 Mo. 499, 
and Fitzpatrick v. Same, Id. 512, and Lemley v. Steel Co., 65 Mo. 545, 
in which it was, in eflect, held that where material was furnished 
for the érection or improvement of a number of buildings erected 
on separate lots, although the lots were contiguous, a separate lien 
must be flled on the buildings on each lot, for the reason that: 

"The lien given by the statute againet such building or improvement, and 
the lot on which it is situated, is for the work and labor done on, and the mate- 
rials furnished for, that partieular building or Improvement, and not for work 
done and materials furnished for the building or Improvement upon any other 
lot; and only that building and lot are to be chargea for the lien for which 
such materials were furnished, and on which such labor has been performed." 

Hence section 6729 was enacted, by the very terms of which it is 
limited to the improvement of two or more buildings united, stand- 
ing upon the same lot or contiguous lots, and erected under one gên- 
erai contract; that is to say, when the contracter, under a gênerai 
contract with the owner oif the property, f urnishes : materials for 
the improvement and érection of a number of buildings, either 
united or disconnected, standing upon différent lots, he may file 
one lien for the material upon such lots and buildings, without 
more. But in respect of materials furnished for, or machinery placed 
in, a partieular building or buildings, the law stands just as it did 
prier to the enactment of this statute, unless it is made to appear 
that such improvement or machinery enters into, and becomes a 
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component part of, "a solid block of buildings, (MîlQsiSting of dis- 
tinct, biit connected liouses, and covering severaï lots." Tliis was 
thé case presented in Progress Press-Briclc & Machine Co. v. Gratiet 
Brick «& Quarry E. Co., 52 S. W. 401, recently decided by the su- 
pr«ne court of this state, so much relied upon by plaintifl's counsel. 
This was a décision of the majority of one divjsion of the su- 
prême court of this state. It is to be conceded that the court de- 
parted measurably from the postulate laid down in Graves v. Pierce, 
53 Mo. : 423, and Eichardson v. Koch, 81 Mo. 264, reaffirmed in Ma- 
chine Go. T. Cole, 130 Mo. 8, 31 S. W. 924, which held: 

"That tïié machinery for which a lien mày be created must be furnished for 
a building or improvement made upon the lahd. That this elearly indicates 
that the machinery must be such as is used in the érection of a building, which 
will, when plaeed in the building, érection, or improvement on the land, become 
a fixture, and become a part of the realty, or at least such as is necessarj' in 
the érection of the Improvement to be made," etc. 

This lâter Progress Press-Brick & Machine Co. Case, supra, holds 
that the lien may extend to the building in which the machinery 
may subsequently be plaeed, although it was a completed structure 
before the machinery was erected, and although the building may 
not hâve been ofîginally designed for the use to which the machinery 
is to be applied. But that case does not disturb the rule established 
in Fitzgerald v. Thomas, Pitzpatrick v. Same, and Lemley v. Steel 
Co., supra, except where the case is brought within the remédiai 
provision of section 6729 of the Revised Statutes. The facts in the 
Progress Press-Brick & Machine Co. Case are wholly différent from 
thesé at bar. The plant was for the manufacture of pressed brick, 
and the buildings erected therefor were incomplète, and wholly un- 
adapted to the purpose of their érection, without an engine and a 
kiln. in order to the completion of the structure, and its adaptation 
to the use of its construction, the contraçtor furnished 202,000 hard- 
pressed bricks for the kiln, and a pressed-brick machine, weighing 
over 52,000 pounds, permanently attached to the freehold. "The 
whole plant was used as one plant, and the several parts were nec- 
essary to make up the whole plant, which would not be a complète 
plant with any of the parts ornitted." The machinery for convey- 
ing the material to this kiln ran and operated throughout the whole 
structure. The harvested clay was brought from the clay sheds to 
the hopper, and carried into the machines by lifters; and ail the 
parts "were connected so that the manufacture of the bricks could 
be carried on in one building, so aâ not to expose the clay to the 
éléments while in course of manufacture." The whole plant was in- 
closed on ail sides, and throughout the opinion stress is laid upon 
the fact that the whole collection of buildings was covered by one 
roof. Without the bricks which went into the construction of the 
kiln, "the business of making dry pressed brick could not be carried 
on until the whole plant was completed." As such;' the machinery 
and fhe brickkiln became constituent parts of the united plant. 
And therefore the court held that the fact that the buildings ex- 
tended over several lots didnot disentitle the material man to file his 
lien on the whole plant and the lots on which it rested. In the 
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case at bar the pacldng -house plant and buildings liad existed and 
been operated for many years prior to the acquisition of this ma- 
chinery, and liad been operated as a plant af ter the building in which 
the machinery was placed and the machinery were consumed by tire. 
The buildings were not covered by one roof, and in some of the build- 
ings the machinery furnished by the plaintiff perfornied no functiou, 
and sustained no physical relation thereto. The machinery hère 
was not, like that placed in a saw or grist mill or a factory, essen- 
tial to or as a means for the opération of the plant, and therefore 
an intégral part of the structure. It was principally for the manu- 
facture of an additional supply of ice for use outside of defendant's 
packing-house business, and for the transportation of fresh méats in 
cars. And the compressor, as a method for cooling the air in certain 
rooms, was nothing more than the office performed on a smaller 
scale by electric fans placed in houses. The defendant's packing 
establishment was and is divided by Liberty street, principally used 
for railroad tracks, running north and south. If the entire plant 
on the west side of this street is subject to this lien, why not that 
on the east side of the street? The plaintiff insists that it is not 
to be restrained to the spécifie description given in the lien flled, 
to wit, "the four story and basement brick, stone, and frame packing- 
house plant, with composition roof," because it contains the further 
statement, "and ail other buildings and improvements connected 
therewith, or adjacent or adjoining, and used and operated by Jacob 
Dold Packing Company as a packing-house plant." This would be 
well enough if the lien were filed in the instance contemplated by 
section 6729 of the Eevised Statutes, which, as already shown, can- 
not apply to this case. This latter description would apply as well 
to that portion of the plant east of Liberty street. If it be said 
that the description limited it to the west side of the street, by desig- 
nating blocks 18 and 23, yet if it was entitled to a lien on this 
division because it was an intégral part of the packing-house plant, 
regardless of the building in which the machinery was placed or 
used, there is no escape from the conclusion that the lien could as 
well hâve been flled on ail the buildings and lands of the défendant 
used in the packing-house establishment. If this be law, the déci- 
sions of the suprême court in 61 Mo. and 65 Mo., supra, were ail 
wrong, which the learned judge in the Progress Press-Erick & Ma- 
chine Co. Case did not prétend to overrule. or even criticise. And, 
if this be law, the législature did a work of supererogation in enact- 
ing said section 6729. The express permission given in that sec- 
tion, authorizing one lien to be flled on différent lots and différent 
buildings, where the improvement consists in an érection under 
one gênerai contraet. is, by necessary implication, a déniai of such 
a single lien flled under any other circumstances or conditions. 

The plaintiff has not asked to bave its lien as to the building in 
which the machinery was located, or any particular buildings, or 
on any pièce of ground, limited thereto. But at the hearing its 
counsel distinctly stated that he daims to hâve it enforced against 
ail the buildings and ail the grounds covering blocks 18 and 2.3. No 
officer, with an exécution in his hands containiug the description 
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given in this mechaiiic's lien, could exécute it upon any one building 
containing sucà description; aûd in order to make a sale he would 
hâve to sell one building five stories hîgli, and others four stories 
high, and some three stories, and some one story, constructed 
of différent materials, not covered by one roof, and wliolly discou- 
nected, on separate blocks, and to which the things accomplished 
by th.e machinery did not exténd. To sustain such a lien wouîd, 
In my judgment, change the statnte, and overturn a line of décisions 
of the suprême court of the state of long standing. The authorities 
cited by plaintiff's counsel from other states, based upon the phrase- 
ology of their statutes, are not applîciable. 

And what is certainly fatal to this lien is the attémpt to put 
in one lien items of acconnt furnished under two separate contracta. 
The facts found in this case show two distinct contracts respecting 
the items of the account for which the lien was iiled. After the 
plaintiff, in fulfiUment of its contract, had furnished the machinery 
complète, and after it had been in use for a considérable time by 
the défendant; the rocker plates connected with the eûgine, for which 
an additional charge of $74.35 is made, of date July 13, 1898, in 
the account flied' with the lien, broke in the uSe and opération of 
the machinery by the défendant, for which the plaintîff was not re- 
sponsîble on the ground of having furnished an improper equipment. 
Thereupon the defehdatit âpplièd to Featherstone's Sons for new 
rocker plates, whereat Featherstone's Sons wired the plaintiff to 
make and fùrnish the needéd parts to the défendant, which was ac- 
cordingly dbne; and the plaintiff charged the amount thereof as 
an additional charge to Featherstone's Sons. This was clearly a 
separate and 'distinct eontract. Central Trust Co. of Kew York y. 
Chicago, K. & T. Ry. Co. (C. C.) 54 Fèd'. '600. The lien by the plain- 
tiff states speciflcaliy that ail the materials mentioned in the ac- 
count werë furnished "under one entire eontract," and the pétition 
allèges that ail the materîals were fui^iished under "oûe entire, joint 
eontract." This, it seems to the coiii'ti is fatal to the lien. In 
O'Connor v. Railroad Co. 111 Mo. 104, 20 S. W. 18, the court said: 

"That plaintiîE has so joinéd In one acoount and one notice, and one count 
In his pétition, the work done under tooth of Its contracts, is appâtant upon the 
face of the pétition. What isthe effect «fguch a comminglins? It destroys 
his lien, hecause he has mingled In one account the labor performed under two 
distinct contracts. The statute has been uniformly construed to discountenance 
such a practice." 

In View of the conclusion reached on the foregoing propositions 
of fact and law, it is not deemed essential to discuss other questions 
raised by the défendant. It results that the plaintiff cannot recover. 
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HUDSON RIVER PULP & PAPER CO. V: H. H. WARNER & CO., Limited. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 71. 

1. Appeai, — Review — Cause Tbied bbfohe Referre. 

Where the trial of an action at Uw is had before a référée, with instruc- 
tions to report the testimony, with flndings of fact, to the court, and the 
court subsequently makes the flndings of fact its own, and renders judg- 
ment thereon, the only q-uestion which can be reviewed on a writ of error ia 
whether the facts found sustain the judgment. 

3. SAMB— FlNDINGS OF FACT— FORBIGN LaWS. 

The law of a foreign country being required to be proved as a fact In 
the courts of this country, a flnding by a référée as to such law is a flndlng 
of fact, not subjeet to review as a question of law. 
3. FoBEiQN Corporatioks— RiGHTs OF Ambuicah Stockholdeks— Law8 Gov- 

ERNING. 

A citizen of the United States who becomes a stockholder in a foreign 
corporation holds his stock subjeet to the laws and policy of the country 
of the corporation's domicile, and where, by an amendment of its by-laws, 
the corporation acquires a lien which, under the laws of the country, is 
paramount to the lien of a previous pledgee, the priority of such lien 
rnust be recognized by the courts of the United States. 

In Error to the Circuit Court of the United States for the Southern 
Uiwtrict of New York. 

This is a writ of error to the circuit court, Southern district of New York, 
to review a judgment entered upon the confirmation of report of a référée 
dismissing the complaint. The plaintifC in error was plaintifï below. The 
cause being at issue on the law side of the court, a stipulation was entered 
into waiving the intervention of a jury, and consenting that judgment might 
be entered upon the report of the référée with the same force and effect as 
upon a hearlng and décision of the court, requiring the référée to make spécial 
findlngs oî law and fact, and to return ail the évidence introduced before 
him, which évidence should thereby become part of the report, and providing 
that said report should be subjeet to like exceptions as other reports of 
référées, and should, when adopted by the court, bave the same force and 
efîect, and should be deemed findings of the court. The order of référence 
conformed to the stipulation. The releree, having heard the cause, duly flled 
a report containing certain findings of fact, and a conclusion of law Oierefrom 
that défendant was entitled to judgment dismissing the complaint on the 
merits. Thereafter défendant applied to the circuit court for judgment upon 
said report. The court ordered that "the flndings of fact of the référée be, 
and the same are hereby, adopted as and for the flndings of this court"; and 
further found, as a conclusion of the law, that défendant was entitled to judg- 
ment, and adjudged that défendant hâve judgment dismissing the judgment. 
This judgment recited the procédure in the cause already set forth, concluding 
with the statement, "this action and the issues therein having been tried by 
the court without the intervention of a jury." This is a manifest error, the 
cause was not tried by the court, and it must be presumed that the state- 
ment was not eliminated by the judge from the decree he signed, solely be- 
cause his attention was not called to it. 

Louis Marshall, for plaintifl in error. 
David Willcox, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
action was brought to recover damages alleged to hâve been sus- 
tained by the plaintifif by reason of the refusai of défendant, an 
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English corporation, to transfer to the name of the plaÎAtiff upon 
WS bbôks 500 shares of stock. This stock had been issûed to Hulbert 
H. Waraer, in whose name it stood on the booksof the Company, 
and who held certiflcate therefor. He became indebted to plaintiff 
in 1891, and assigned this stock as collatéral, and subsequently, be- 
ing unable to pay his debt, made bis conveyance absolu te. At the 
time Warner pledged his stock, and for two years thereafter, the 
articles of association of the défendant provided, in the case of 
shares not fully paid up, that the directors might refuse to register 
a transfer by a member against whom the company had an unsatis- 
fled daim, and that the company should hâve a flrst and paramount 
lien upon such shares, registered in the name of any member for 
any debt due by him to the company. The instrument of transfer 
executed by "Warner, and the certificate representing said shares, 
were not presented to défendant by plaintiff, nor was a transfer 
of said shares demanded until subséquent to June 1, 1893, nor did 
défendant receive until subséquent to that date any notice that 
plaintiff had or claimed to hâve any interest in said shares. Mean- 
while, and on May 15, 1893, défendant âmended its articles of asso- 
ciation so as to give it a, paramount lien agàinst a stockholder's 
shares for any indebtedness from him to the company, whether the 
shares were or were not fully paid up. During ail the times men- 
tioned in the oomplaint Warner was indebted to défendant in the 
sum of over |200,000, which is greatly in excess of the value of the 
500 shares. 

The writ of error présents little for the considération of this court, 
sinee the trial was had before a référée. The suprême court in 
Shipman v. Mining Co., 158 Û. S. 361, 15 Sup. Ct. 887, 39 L. Ed. 1016, 
which sanctions the practice of sending a cause to a référée, with 
instructions to report the testimony, with the flndings of f act and 
of law, to the court, indicates the functions of the reviewing court 
in thèse words: 

"As the court In its judgment ordered his flndings to stand as the flndings 
of the court, the only questions before this court are whether the facts found 
by the référée sustain the judgment. As the case was not tried by the cir- 
cuit couj-t upon a waiver in writing of a triai by jury, this court cannot review 
exceptions to the admission or exclusion of évidence, or to flndings of fact 
by the référée, or to his refusai to flnd facts as requested." 

See, aiso, two récent décisions of this court. Kailroad Co. v. 
Clark, 35 C. C. A. 120, 92 Fed. 971, 983, and Steel v. Lord, 35 C. C. 
A. 555, 93 Fed, 728. 

The first 29 assignments of error présent exceptions to the admis- 
sion of évidence, which cannot be reviewed hère. The référée was 
called upon to flnd, and did find, what provisions of English stat- 
utes were in force, and what was the law of England, at the sev- 
eral dates with which the case is concerned, touching the power 
of corporations created under English statutes to amend their ar- 
ticles of association, and to refuse to register transfers of stock, 
and what liens were or were not created under English law by trans- 
actions such as took place in this case, and what were the relative 
priorities Of such liens under the same law. It is elementary law 
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that our courts do not take notice of foreign law, unless it be proved 
as a f act in the case. Talbot v. Seenaan, 1 Cranch, 38, 52 L. Ed. 15 ; 
Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 446, !) 
Sup. et. 469, 32 L. Ed. 788. The flndings of the référée, therefore, 
as to English law, statute or common, are flndings of fact not review- 
able hère. This disposes of the 30th, 32d, 33d, 36th, and 37th as- 
signments of error. The 31st assignment covers an exception to a 
flnding of the référée that upon May 15, 1893, the défendant amended 
its articles of association in certain speciôed particulars. This was 
either purely a question of fact, or if it were a mixed question, de- 
pending in part upon a détermination as to what procédure would, 
under English law, affect an aniendment, the flnding was neverthe- 
less a flnding of fact. Flndings by the référée as to the state of 
the account between Warner and défendant on certain specifled 
days, and as to what agreement was entered into between them on 
or about November 20, 1890, are niade the subject of the 34th and 
35th assignnaents of error. They are manifestly flndings of fact. 

The remaining assignments of error présent, in varying forms of 
words, an exception to the conclusion of law which the référée and 
the court drew from the facts found. Thèse assignments fully pré- 
sent the question whether the flndings warrant the conclusion, but 
that question is no longer an open one in this court. It being 
established that under the law of England, upon the facts set forth 
above, the défendant, by its amendment of May 15, 1893, would 
secure a lien upon the shares paramount to the one which plaintiff 
had obtained two years before, we are constrained, by the déci- 
sion of the suprême court in Railway Co. v. Gebhard. 109 U. S. 527, 
3 Sup. et. 363, 27 L. Ed. 1020, to hold that the plaintiff hère was not 
entitled to recover. The judgment is affirmed. 
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(Circuit Court, N. D. Illinois, N. D. February 5, 1900.) 

No. 24,.544. 

Carriers — Cotsthact Limitikg Liabilitt. 

NotwithstaDding Ilev. St. 111. 1889, c. 114, § 82, declaring it unlawful for 
a carrier, on receiving property for transportation, to limit its eommon-law 
liabillty for safe delivery by any stipulation of limitation in its receipt 
for *lie property, a contract signed by the shipper, providing tbat, in con- 
sidération of the lower rate of freight, hie recovery, in case of damage, 
shall be limited to $100 for each horse shipped, is binding on him, be 
knowing of the provision, though the railroad clerk told him the clause 
"did not amount to anything," and was "only a matter of form," such 
statement not being within the line of the servant's duties, and the con- 
tract informing the shipper of the two rates, that the lower was in con- 
sidération of the limited liability, that the shipper could be iiound only by 
written contract, and that a spécial contract could only be made by a 
gênerai oificer. 

James C. McShane, for plaintiiï. 
Eobert Dunlop, for défendant. 
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KOHLSAAT; District Jûdgè. On thè trial ôf tlïis cause plaintiff 
sougiit to recover the value M four hwrsés destrôyed in an acci- 
dent while in ti-ansit from Chicago to San Diego, Cal., ôver defend- 
ant's Une of road. Thie évidence fairiy establislies defendant's nég- 
ligence. The aètion is brought upon the common-law liability of 
défendant as a public cal'rier. Défendant caused to be placed in 
évidence a certain contract of shipment from Chicago to Albu- 
querque, N. M., signed by plaintiff, and aûother contract from Albu- 
querque to destination, over defendant's line, signed by plaintiff's 
ageût in charge of the horses. The contract signed by plaintiff, and 
alSô the one signed by plaintiff's agent, prôvidéd that, in considéra- 
tion of the lower rate of ffeight given, plaintiff's recôvery, in case 
of damage, sbouM be limited to the stipulated sum of $100 for each 
herse. The court. heldat the trial, and so instructed the jury, that 
plaintiff was bound by the ternis of the contracta, aûd could not 
recover in excess of the stipulated value of the horses, and a ver- 
dict was rendered accordingly. Plaintiff now môVes for a new trial 
upon the ground that the (Jourt erred in so instructing the jury. 

There is an apparent conflict between the rule follovced by the 
courts of Illinois and that laid down by the United States suprême 
court, thOugh a close examination greatly modifies the apparent 
variance. The stàtutesof Illinois déclare that: 

"Whenever any property is received by a cqmmon carrier, to be transported 
from one place to anotlier, witliin or witliout thls state, it shall not be lawful 
for such carrier to lirnit Kis eomiuon-law liability safely to deliver such prop- 
erty at the place to which the same is to be transported, by any stipulation or 
limitation expressed in the receipt given for such property." Rev. St. 1889, 
c. 114, § 82. 

The leading Illinois cases are Eailway Co. v. Chapman, 183 111. 
96, 24 N. E. 417, and Same v. Simon, 160 111. 648, 43 N. E. 596. Nei- 
ther of thèse cases présent the exact question at issue herein, and 
therefore it cannot be held to hâve been decided by them. The 
Chapman Case, in its facts, was quite similar to the case at bar, 
but it appears from the opinion in that case that at the time of ship- 
ment no notice was given of two classifications,^one limiting the 
amount of recôvery for the horse to |100 in case of loss, and the 
other having no limitation as to value, but a higher rate being 
chargea. The opinion goes.on to state that a contract would be 
illégal which attempted to limit the common carrier 's liability in 
the case of gross négligence or willful misfeasance. In the Simon 
Case there was a simple freight receipt, and not a signed contract, 
at issue. The statute only refers to a receipt, and from its terms 
does not contemplate a contract fairiy entered into between the 
shipper and the railroad company, and signed by the shipper, wherein 
the shipper, in considération of a réduction in the freight rate, agrées 
that the liability of the carrier in case of loss shall bè limited to a 
stipulated value mentioned in the contract. The distinction be- 
tween négligence and gross négligence is receiving less récognition 
than formerly by the courts, and in the fédéral courts the distinction 
is practically abrogated. The exact question presented herein does 
not appear to hâve been squarely presented to the Illinois suprême 
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court; but, in any event, as the question is one of gênerai commer- 
cial law, any rule laid down in the premises by the fédéral suprême 
court would be binding on this court, even in the face of a contrary 
décision by the state court. Liverpool & Gr. W. Steam Co. v. Phénix 
Ins. Co., 129 U. S. 397, 443, 9 Sup. Ct. 469, 32 L. Ed. 788, and cases 
cited. In the case of Hart v. Railroad Co., 112 U. S. 331, 5 Sup. Ct. 
151, 28 L. Ed. 717, the United States suprême court held in unmis- 
takable language that where a contract of shipment, signed by the 
shipper, is fairly made, wherein the valuation in case of loss is mu- 
tually agreed on in considération of a lower rate of freight, the con- 
tract will be upheld. If the facts of the case at bar bring it within 
the rule laid down in the Hart Case, manifestly the former ruling 
of this court must obtain. There then remains only to détermine 
whether the contract between the parties hereto was fairly entered 
into; and this question, on the condition of the évidence in this 
case, is clearly a question of law for the court. From plaintiff's 
testimony it appears that he had the previous year shipped over the 
same route a car containing horses, and had paid as the through rate 
the sum of |225. At the time of the first shipment he was called 
upon to sign a contract similar to the one at issue herein, and signed 
it, although, as he says, he "made a fuss about it." Prior to the 
time of the shipment in suit, plaintiff called upon the gênerai freight 
agent at Chicago, and made arrangements with him for the trans- 
portation of a car to contain, among other things, the horses in 
question, from Chicago to San Diego, at the through rate.of |220. 
Subsequently plaintiiï had the car placed upon the tracks of the 
initial road, the Santa Fé, at its Chicago station, and commenced 
the loading thereof . He then went across the street, to the freight 
office, for the purpose of signing the contract of shipment. He tes- 
tifles that he knew that he had to go to the station to sign a con- 
tract of shipment. "WTien the contract was presented to him,, he 
"kicked about signing it," because, as he stated, "his horses were 
worth more than flOO." Thereupon the clerk of the company who 
had prepared the contract said to him that the limitation clause 
"did not eut any figure, and it was merely a matter of fonn." Plain- 
tiff then signed the contract. At the top of this contract, in heavy 
type, were the following words: "Notice. This railway has two 
rates on live stock." Following which notice was the following 
paragraph : 

"TLe rate given under this contract is lower tlian the rate made by the rail- 
road Company for the transportation of stock at the carrier's risk, and with- 
out limitation o. llability, and Is based upon the conditions and agreements 
fovmd in this contract, and upon the valuation therein flxed. The shipper, by 
signing this contract, is deemed to accept the lower rate upon the terms and 
conditions specifled as a part of this contract." 

Then foUows the statement that no station agent or station mas- 
ter has power to bind the company in regard to the shipment of live 
stock except by written contract, and that no one but a gênerai 
offlcer of the company, and he only in writing, has power to make 
contracta with relation to certain methods of shipment. The third 
paragraph of the contract reads: 
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"Blooded animais, or those deemed especially valuable, will îlot bé recel ved 
for shipment and carrled except on a spécial eontract, which must be made 
b®tween the owner or conslgnor and the gênerai frelgbt agent or gênerai live- 
stocik agent of the Company. Station agents will net be allowed to receive 
and ship such animais until such eontract bas been made." 

Then follows the description of this particular sMpment, and the 
clause limiting the valuation to $100 par horse. Section 7 of the 
eontract signed at Albuquerque bypiaintiff's agent in charge of the 
horses, with the défendant, reads as follows: 

"It ts nnderstood and agreed that the Stock sbipped undèr this eontract Is 
transported at the above rates, upon the représentation of the second party 
[plaintlfC] that Its value does not exeeed $100 for each horse," etc. 

Plaintiffi actually read at least a portion of the eontract, for he 
objected to the clause limiting the amount of recovery to |100 for 
each horse. As a matter of law, he is presumed to hâve read it ail. 
Can it be said that the eontract was not fairly entered into because 
of the statement of the railroad elerk that the limitation clause 
"did not amount to anything," and was "only a matter of form"? 
Plaintiff was advised by the eontract that no agent could modify it. 
The most casual inspection would, and under the eircumstanees 
must, hâve informed plaintiff that the company had two rates on 
live stock, and that the low rate given was in considération of the 
limited liability as to valuation. Certainly, unless plaintiff wa» 
fraudulently misled as to the cojntents of the instrument, or fraudu- 
lently procured to sign the same, the eontract is binding upon him. 
As to the statement of the elerk, at best it can only be said that 
plaintiff took bad advice as to the légal effect of the eontract. It 
would be unconscionable if great railroad Systems should be bound 
by every expression of opinion of its servants as to the légal effect 
of a written instrument, unless such statement were shown to be 
clearly within the line of the servant's duties. There ean be no 
sueh claim in this case. In the eye of the law this eontract was 
fairly made, and is binding upon plaintiff in this case. The motion 
for a new trial is denied. 
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TBSTIMONT OÏ" DicEASED "WïTN,EBS IN AnOTHEB ACTION. 

Testlmofly In an action by an infant claiming damages fpr his pain and 
suffering frpm an Injury is not admissible (the witness having died in the 
meantlme) in a subséquent action against the same défendant by the in- 
fant's mother, claiming damages for loss of his seiTices; there belng no 
privity between the plaintiffs. 

In Error tbthe Circuit Court of the "United States for the Southern 
District of New York. 

This is a writ pf erroi* to review a judgment of the circuit court, 
Southern district' ôf New York, in favor of Anne Gumby, défendant 
in error, who was plaintiff below. The judgment was based upon a 
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verdict against défendant below awarding damages for loss of serv- 
ices of plaintiff's son, George Grumby, a child 5 years of âge at the time 
of tlie accident, who was injured by one of defendanfs cars May 22, 
1897. The facts suffieiently appear in the opinion. 

Charles P. Brown, for plaintiff in error. 
M. P. O'Connor, for défendant in error. 

Before LACOMBE and SHIPMAX, Circuit Judges. 

LACOMBE, Circuit Judge. Ail assignments of error, save one, 
■vvere abandoned by plaintilï in error upon the argument, and that one 
only need be discussed. One of the eyewitnesses of the accident 
was Maçon Lyons. He was dead at the time of the trial of the 
cause at bar, but had testified with great fullness to what he saw 
of the accident, upon the trial of an action brought by Elizabeth 
Clayton, grandmother of George Gumby, as guardian ad litem, 
against the same défendant, to recover for pain and sufïering, and 
for any permanent loss of ability to work, caused by the accident. 
After introducing some testimony which is not especially persuasive, 
plaintiff's counsel olïered to read the testimony of Lyons taken in 
the son's action. It would appear from the record that the atten- 
tion of the trial judge was not at the time called to the circum- 
stance that the guardian ad litem who prosecuted the former action 
was not the infant's mother (the présent plaintiff), but liis grand- 
mother. Défendant objected that he knew of no rule of law that 
made it compétent testimony. The objection was overruled, and 
the testimony read, défendant reserving an exception. The objec- 
tion is not formulated in spécifie terms, to the efCect that what 
was offered was hearsay, and not within any of the exceptions whieh 
are recognized to the rule that hearsay is incompétent. Neverthe- 
less, since the objection urged hère is of such sort that nothing 
could hâve been done by the party offering the évidence to over- 
come such objection, we may with entire propriety dispose of the 
question raised hère. 

The statutes of New York (section 830, Code Civ. Proc.) provide 
that: 

"Where a party or a witness has dled or become insane sinee the trial of an 
action * » * tjjg testimony of tlie deceased or insane person * * » 
talsen or read in évidence at the former trial * * * may be given or read 
in évidence at a new trial * « * subject to any other légal objections ta 
the competency of the witness, or to any légal objection to testimony or any 
question pot to him." 

It is manifest that this does not touch the point at issue. It 
provides only for new trials of the same action in which the de- 
ceased witness testified. We flnd no other section of the Code au- 
thorizing the admission of such testimony, and the question raised 
hère will hâve to be disposed of under the principles of the com- 
mon law. 

The entire reliance of the plaintiff seems to be upon a paragraph 
in the sixteenth édition of Greenleaf on Evidence, enlarged and an- 
notated by Prof. Wigmore, published in 1899, The paragraph (which 
is the annotator's) is section 163a, and reads as follows: 
99 B\— 13 
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, "ASito tbe parties, ail that is essentlal Is tliat the présent opponent should 
hâve had a fair opportunity of cross-e^amination. Consequentlj^ a change of 
parties ■j^rhichdoes not eflfect such a Idss does not prevent the ûSè 'of the tçsti- 
mony,— -as, for examplè, a change by whlch one of thè opponents is omitted, 
or by which a merely nominal party Is added. And the prlnciple also admits 
the testimony where the parties, though not the same, are so privy in interest 
■ — as where one was an executbr, or perhaps a graiitor — that the same motive 
and need for cross-examination existedj" 

A very large ûaBiter of cases are cited by the annotator, ail of 
which hâve been examined by the court. If the propositions abpve 
iquoted are read with the qualifications which are indicated by 
the illustrative eiainples giveri in the paragraph, they are sound, 
and abundantly supported by authority. If they are to be read, 
however, as plaintifl reâds them, namely, as asserting that évidence 
of a deceased witiiess may be-read in any subséquent suit when 
it appears that the same issue is involved, that the witness testi- 
fied under the sanction of an oath, that he Was confronted v^ith 
the person against whom the testimony is offered, and that the 
lattei* had the opportunity of crosè-examination, then it is not sup- 
portèd by the authoritiës to -which our attention has been called, 
or Which we hâve been' able 'W discover. Stated thus baldly, the 
prdpbsîtibn imports that wheri, for example, the derailment of a 
train becâûse of a misplaced swltch has causfed injury to a score 
of pâssehëërs, and a witness has testifled to the circumstances of 
the accident in an action brought by A. to reeovér for his injuries, 
and has since died, the évidence of such witnèsà may be read by 
any other injured paSse^nger upon the subséquent triai of his action 
for damages. îîo case has been found which Tends the slightest sup- 
port to any such proposition. In ail of theitti it is postula ted that 
the parties nlust be substantially the same, or, if they are not, 
that the newcomer must be a pThj with the former party in blood, 
in estate, or in law. There seems to hâve been some relaxation 
of the rule in criminal èauses. Thus, in Chaflesworth v. Tinker, 
18 Wis. 633, the deceased witness had testifled on a prosecution 
of défendant for assault, and the testimony was read upon the 
trial of a civil action against the same défendant for the same as- 
sault. The court places its décision on the ground that under the 
statutes of Wisconsin the complainant in a criminal prosecution 
for an assault and battery has çoïitrol of the prosecution, and 
may examine ail witnesses sworn at the trial. In Reg. v. Beeston, 
29 Eng. Law & Eq. 529, the déposition of a wounded person, taken 
before the magistrate in présence of the prisoner (charged with 
assault with Intent, etc.), and where the prisoner has the oppor- 
tunity of cross-examination, was held admissible on the trial of 
an indictment for murder, the assaulted person having died. Hère 
the real question is as to identity of the issue. The parties were 
the same,— the queen and the prisoner. See, also, Summons v. 
State, 5 Ohio St. 343. A case which seems to lend some support to 
plaintifE's contention is Kreuger v. Sylvester, 100 lowa, 647, 69 N. 
W. 1059, where, upon the trial of a civil action for assault, the évi- 
dence of a deceased witness given on the trial of an indictment for 
the assault was held admissible. The opinion is very brief. There 
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is no discussion of the subject, and the only citations given are 
Greenl. Et. § 164, which sustains no such proposition, and Cliarles- 
worth V. Tinker, supra. The décision is so opposed to the almost 
urâversal body of authority as to be entirely unpersuasive. A few 
citations from reported opinions in civil causes will indicate the 
tii'mness with which the rule is adhered to that the parties must 
be substantially the same, or privies, in blood, in law, or in estate. 
The testimony is either held to be compétent because such privity 
is found to exist, or is held incompétent because no privity is estab- 
lished. 

In McDonald v. Cutter (Cal.) 52 Pac. 120, Melone brought an ac- 
tion against Meyers to foreclose a lien on certain bonds. McDonald, 
who had bought the bonds at a sale by Meyer's assignée in in- 
solvency, was substituted as défendant. Robinson, to whom Mey- 
ers had transferred the bonds before pétition in insolvency was 
filed, and who claimed to own them, paid .plaintifl's claim, and se- 
cured a dismissal of that action. Held, that Robinson was not 
subrogated to plaintiff's (Melone's) rights, so as to render a déposi- 
tion of deceased witness taken in Melone's suit admissible in a 
subséquent action between McDonald and Robinson's exécuter. 

In Eailroad Co. v. Atkins, 2 Lea, 248, it is held that judgment 
in favor of défendant in a suit brought by husband and wife is or- 
dinarily no bar to a suit brought by the husband alone, nor are 
dépositions taken in the flrst suit admissible as évidence in the 
other. Wharton, in his work on Evidence (section 177), states the 
rule thus: 

"Whenever a judgment In one cause would be évidence In the other cause, 
there évidence of the deceased -witness may be reproduced, the witness having 
been open to cross-examination." 

Several authorities support his proposition that the test to be 
applied is the same as that used when a prior adjudication is of- 
fered as évidence. 

In Goodlett v. Kelly, 74 Ala. 220, the court, admitting the testi- 
mony, says: 

"The subject of the controversy In the two suits is the same, Involvlng the 
title to the same tract of realty; and the parties are the same, excepting only 
one, who claims title through privity with the plaintiflEs in the former suit" 

To the same effect is Wells v, Mortgage Co., 109 Ala. 430, 20 
South. 136. 

In Smith v. Keyser, 115 Ala. 455, 22 South. 149, the first suit was 
an action of ejectment brought by plaintiiï in her individual ca- 
pacity against a tenant in possession. The second suit was an ac- 
tion in ejectment brought by the same plaintifl, as executrix, against 
the same défendant and his landlord, for recovery of the same 
lands. Held compétent: 

"The matters in issue and the parties are essentially the same In both ac- 
tions, — 'parties,' as thus used, comprehending privies In blood, in law, or In 
estate." 

Hulin V. Powell, 3 Car. & K. 323, was an action of ejectment 
against Powell. Vaughan Williams, J., says: 
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"I nnflerstaj|(l fte facts to bè that,; a former ejectment havlng been com- 
menced a4ftln8t Mr, Richards, he agr^ed with Mr. Powell to défend for Powell, 
the latter àllôwfng hlm bis expansés, so that Powell was substantlally défend- 
ant in that àetlbD. The admissibility of dépositions in cases of this kind does 
Bot dépend upon technlcal grounds, ahd one question Is,' had the lessor of the 
plaintlC an opportunity of cross-examlnlng the witnessî He cértainly had, 
and I see no fair reason for supposing tliat. the cross-examination would hâve 
heén to a différent efCect, whether thé léssor of the plaintiff Itnew or did not 
lînow that Mr. Powell was the real défendant. The lessor of the plaintiff had 
to succeed by the goodness of bis own tltle, and who was the défendant would 
be of little importance. • • » The matter may not be free frbm some 
doubt, but on the whole I am of opinion that the évidence is recelvable." 

In Llanover v. Homfray, 19 Ch.. Drv. 229, the former suit was a 
bill of peace brought in 1815 by some of the tenants in behalf of 
themselves and ail others against the lord of the manor. Testimony 
was taken therein de bene esse, défendant joining. Jessel, M. E.: 

; ',The question bas been raised whether this testimony Is admissible In the 
presjent suit. I must say I bave no doubt whatever that It is. The suit of 
Moggridge y. Hall [13 Oh. Ùiv. 380] v^as a, suit by persons who were privles 
in estate witb the présent tenants. They were not, indeed, owners of the same 
estate, but, as the suit was on behalf of ail the tenants, it included the then 
owners- of the; estate now belonging to the Messrs. Phillips; and on the other 
side there wasa lord of the manor, wholsLnow represented by the présent lord 
of the manor, Therefore It was a suit between persons privy in estate to the 
jpartiès In thp présent actioh. The Issue In that suit was the same as that 
in thé présent action, and the évidence in one is therefore admissible in the 
other." 

In Wright T. Cumpsty, 41 Pa. St. 102, the questions raised were 
'the same as in a former suit, Vik. whether or not a partnership 
existed between plaintiff and défendant, and to what extent, and 
whether the purchase of a steamboât was in the purchaser's own 
right or in trust. The court says: 

"We think the Identity of the subject-matter in dispute was the same in 
both actions, and so were the parties, eicepting that, owing to the nature of 
the action (being replevin), a stranger to the contract which was Involved in 
that controversy was included; but the parties hère were parties plaintiff and 
défendant there, and we think the Identity is sufflcient, and brings the ad- 
mission of the évidence wlthin the rullng in Insurance Co. v. Johnson, 28 Pa. 
St 72, and in Haupt v. Henninger, 37 Pa. St. 138." 

In Orr v. Hadley, 36 N. H. 575, the court says: 

"As a gênerai rule, the parties must be the same, and the point in issue 
must be the same. It is not required, however, that the parties to the second 
suit should be literally the same as in the flrst; for if the trial is between 
thosê who represent the parties to the flrst by prîvity in law, in blood, or in 
estate, the évidence is admissible. la Wllbur v. Selden, 6 Cow. 162, the parties 
in the former suit were Wllbur & Doremas against Selden, Eichards & Ogden; 
In the second they were Wllbur, survivor of Doremas, against Selden, im- 
pléaded "With Richards, survivor of Ogden; and it was held that the parties 
were substantiàlly the same. • • • But the testimony Offered in this case 
was not admissible, aceordlng to any of the authorlties which we hâve ei- 
ainined. The parties in the présent suit are not the same as in the former, 
noir are they in privity witb them, so as to be bound by what was said and 
done in that action. Peter E. Hadley, one of the présent défendants, was 
plaintiff in that suit; but the other défendant, so far as the case ehows, had 
no connection with that proceedlng, either as party or prlvy. He had no op- 
portunity to cross-examine the wltness and his rights cannot be affected by the 
testimony in that cause. There are cases which hold that, where the num- 
ber of the parties is reduced in the second suit, the identity of those which re- 
main being retained, the testimony may be used. Wright v. Tatham, 1 Adol. 
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& E. 3; Wilbur t. Selden, supra. But we hâve found no case where the testi- 
mony has been admitted if new parties, wlio are not privies, are introduced 
in tlie second suit." 

Strutt V. Bovingdon, 5 Esp. 56, was an action for diverting water 
from the plaintiff's mills. In 1784 "the présent plaintiff had 
brought another action against the défendant Bovingdon, in which 
he had relied on the same rights." Testimony of a deceased wit- 
ness on the former trial was held to be compétent, even against 
the two new défendants, for the reason, as stated by Lord Ellen- 
borough, that "the two défendants on this record justifled under the 
défendant Bovingdon, who was seised of the land." See, also, 
Wright V. Tatham, 1 Adol. & E. 3, and Warren v. Nichols, 6 Metc. 
(Mass.) 261. 

Boardman v. Reed, 6 Pet. 327, 8 L. Ed. 415, was an action of eject- 
ment. Defendant's counsel offered to prove that on the trial of a 
former action of ejectment, brought by the présent lessor of the 
plaintiflfs against some of the défendants in the présent action, to 
recover the land now in controversy, a witness on that trial, who 
had since died, swore to a certain corner tree. "As the testimony 
of the witness," says the court, "was not given between the same 
parties, his statement, if admissible, could only be received as hear- 
say." 

Testimony of a deceased witness was received in Yale v. Com- 
stock, 112 Mass. 267, because "the parties in the later suit derived 
their titles, respectively, from Allen S. Yale and Marshall Brace 
[the parties to the earlier suit], and as to them are privies in es- 
tate." 

In Jackson v. Lawson, 15 Johns. 539, A. devised a farm to his 
wife during widowhood, remainder to his children. B., claiming 
under a deed from A., brought ejectment against the widow and 
another, and recovered on oral proof of the contents of the deed, 
which was lost. The widow died, and C, a grantee of some of the 
devisees, brought ejectment against B. The testimony of a de- 
ceased witness on the former trial to the contents of the' deed was 
admitted. The court, by Van Kess, J., says: 

"Both tlie widow of Lawson aud the lessor of the plaintifC thus claim under 
the same will; and I am inclined to think that there is such a privity of es- 
tate between them, and the verdict in that case was, for certain purposes, 
évidence, though not eonclusive, in this. * * • The estate devised to the 
widow during her widowliood, and the remainder over, constitute but one 
estate carved out of the same inheritance, created and subsisting together, — 
the one in possession, the other in expectancy. * * * If the verdict in the 
former ejectment was admissible ou the trial of this suit, by reason that 
the tenants for life and the remainder-men are privies in estate, it follows 
that the évidence given in the first suit by a deceased witness is also admis- 
sible. The rule is that such ei'idence is proper, not only when the point 
in issue Is the same in a subséquent suit between the same parties, but also 
for or against persons standing in the relation of privies in blood, privies 
in estate, or privies in law." 

In Jackson v. Crissey, 3 Wend. 253, the testimony was held in- 
compétent. The court says, per Savage, C. J.: 

"What a deceased witness has sworn at a former trial between the same 
parties in relation to the same issue is i)roper évidence. Tnder the terrn 
'parties' are comprehended ail persons standing in relation of privies in blood. 
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priyies In estate, pr privles in law,. o^aflJe| v. .Lawson, 15 Johns, 544. But 
^aprétt, In tfe suit against wliom', fl^'ei tès,tià>piiy was givén, was neither. 
He ïeld, Indëed, Under the Same titlè' (tfiàf ïs, hë dèrived tltle f rom Amos Mlles 
through the deeds from hls helrs to Zacharlah Miles, and the conveyance 
from .the îlàtter to Zeno Carpenter), ':bnt bis lot and the premi's'es of the de- 
fendants are separate parcels of wbat :was once the same farrn. Barrett and 
the deféiidant do net hold différent estâtes tn the same premises. Neither 
holds 4s temalnder-man or reversloùer' to the ôther. There Is therefore no 
prlvlty of estate betweèh them, and there is nothing in the case to show 
eitber prlvlty in blood qr prlvity in làWi" 

A coàYëûient defliiition oî this privîty which is thus made the 
essentiaf élément in the cases àboTe citèd is found in 19 Am. & 
Eng. Enc. Law, 156, as follows: V 

"The term 'privity' dénotes mutual or successive relationships to the same 
rights of property, and prlvies are dlstributed into several classes, aceord- 
ing to tihe manner of this relatlonship. Thus, there are prlvies in estate, 
as donor and donee, lessor and lessee, and joint tenants; privles in blood, 
as heipand: anpestor, and co-parceners; prlvies in representatloii, as exécu- 
ter and testator, adnjinistrator and intesta,te; privles in lave, where the lave, 
without privity of blood or estate, casts tbe làhd upon another, as by escheat." 

Manifestly, no such mutual or successive relationship exists Ibe- 
tween the infant, claiming damages for his pain and suffering, and 
his mother, claiming damages for the loss of his services. The 
causes of action are distinct, and neither claimant could under any 
drcumstances succeed to the other'g, cause of action. There is a 
case in 53 Ind. 143 (Railroad Co. v. Stout), where this distinction 
seerns to be overlooked. Peter Stout sued in his lifetime for dam- 
ages to himself from some accident, which aotioû abated by his 
death. Thereafter Stout, administrator, sued, under the statute, 
for injury causing death, and ofifered the testimony of a deceased 
witness whp testifled on the tria.1 of Peter's case. Although the 
cMiirt seems to appreciate the circumstance that one action was 
based upon the, common-law liability, and , the other upon the stat- 
ute, it nevertheless holds the évidence compétent, since "our stat- 
ute makes the administrator the représentative of the deceased"; 
citing only Greenl. Ev. § 164, which extends the word "parties" 
only to comprehend privies in blood, in law, or in estate. The 
case is net well reasoned, and seems to be unsuppOrted by authority. 
The gênerai term, in the Fourth department, held the précise con- 
verse in Murphy v. Railroad Ce, 31 Hun, 358, which was an ad- 
ministrator'» action for injuries causing death, in thèse words: 

"The déposition of the deceased taken in the action prosecuted by him in 
his lifetime veas < not compétent évidence In the action. That action tenni- 
nated veitb the death of the plaintifC therein, and ail Interloeutory proceedings 
went down .veith it, and are not saved by section 881 of the Code of Civil 
Procédure. While the plaintiff is the personal représentative of the deceased, 
the action is prosecuted for the benetit of those who db not claim under him, 
but is an original cause of action, that did not exist in the lifetime of the de- 
ceased." 

It should further be noted that testimony of a^itness on a for- 
mer trial cannot be admitted against one of the parties to a subsé- 
quent trial unless it could be admitted against the other. In At- 
kins V. Huriiphreys, 1 Moca? & E. 523, plaintitf sued to set aside a 
conveyance as fraudulent and collusive. In a former suit one Stew- 
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art liad sued the same défendants to set aside the same convej- 
ance on the same grounds. Tindal, C. J., loquitur: 

"I cannot recel ve the évidence. There is no reclproclty. If the présent de- 
fendants had offered dépositions taken In the earlier suit, the plaintiffs woiild 
hâve been entitled to object." 

Morgan v. Nicholl, L. R. 2 C. P. 117, was an action of ejectment. 
Morgan offered the testimony of a deceased witness on the trial of 
a former action in ejectment against Nicholl's father brought by 
Morgan's son, claiming as his heir at law, under the supposition 
that he was dead, to recover the same premises. It was held that 
there was no privity of estate between Morgan and his son, and 
that the évidence, not being admissible against Morgan, was not ad- 
missible for him. Willes, J., says: 

"The contention of the plaintifif amounts to this; that the rule that évidence 
given in a former trial upon the same matter and between the same parties, 
or persons prlvy to them, is admissible, extends to ail cases in whlch the i>ar- 
ties to the two trials are related in blood. The only relation between the plain- 
tiffs in this and the former action is one of blood, — a close one, It ,1s true. 
But I apprehend the law must be the same as if the plaintiffs had been cousins 
deriving their title from the same person, — a rednctlo ad absurduin. By 'per- 
sons prlvy to the former parties' is really mcant persons claiming under them. 
Gould it be said that this évidence would hâve been adnilssiljle if the former 
action had turned on whether the then plalntiff was the oldest son, or whether 
he was legltimate? It is contended that it is not necessarj- that the parties 
should be exactly the same, but hère the two plaintiffs, for purposes of tltle, 
are entlre strangers. The cases are collected in Wright v. Tatham, supra, and 
that case shows that it is suiiieient if the parties to the second cause were 
parties to the first, though there were other parties joined wlth them. I agrée, 
aiso, with the lord chief justice, that the same rule applles as in cases of res 
judicata and estoppel, viz. that the évidence cannot be admissible against one 
party and not against the other; and it is clear that, if this évidence had been 
tendered by the défendant, the plalntiff would hâve said that he was not prés- 
ent at the former trial, and dld not claim under the former plalntiff." 

This case is on ail fours with the one at bar. Anne Gumby 
could hâve successfully objected to the reading in évidence against 
her of the testimony of the witness who testified in the suit of Clay- 
ton, guardian ad litem of George Gumby against défendant, and 
therefore she cannot read the same testimony in évidence against 
défendant. The judguient of the circuit court is reversed, and a 
new trial ordered. 



HOPKINS V. N0RTHWE;STBEN LIFE ASSUR. 00. 

(Circuit Court of Appeals, ïhlrd Circuit. January 23, 1900.) 

No. 7. 

LiPE Insubance — Vested Iktekest in Beneficiakt. 

The taklng ont of a policy of Ufe Insurance créâtes no vested Interest 
in the beneflciary named therein, where the policy permits a change of 
beneflciaries bj' agreement between insured and Insurer, without the 
knowledge or consent of the beneflciary. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Bernard Gilpin, for plalntiff in error. 
Alexander Simpson, Jr., for défendant in error. 
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Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GEAY, Circuit Judge. This Wàs an action of contract, brought 
in the circuit court of tbe Uhited l^tates for the Uastëril district of 
Pennsjivania to recover the sum of flO.OOO, with interegt from Au- 
gust 8, 1898. The record discloge». the foUowing facts: On March 
26, 1892, John S. Hoplîins, of tlie city of Philadelphia, applied for 
membership in the Northwestern Hasonic Aid Association, a cor- 
poration existing unçler the laws ftf the state of Illinois, for a poliey 
of insurànçe on his life for $10,000, and on April l4, 1892, the said 
Masonic Aid Association issued its certificate or poliey No. 53,477 
çn the life of the said John S. Hopkins, the beneflciaries named 
fherein being "his wife, Emily A^.. lïppl^ins, if living; if not, to his 
children, or the survivors of them, equally, if living." The said John 
S. Hopkins paid the premiums on said poliey as they became due 
until the month of December, 1897. The said poliey or certificate 
of membership No. 53,477 had indorsed thereon the following pro- 
vision : 

"Change of beneflciaries can be made at any time, without charge, upon 
complying with the by-laws." 

The by-laws referred to expressly provide that: 

"Any member may secure a change of the beneflciaries named in liis cer- 
tificate upon surrendering said certificate to the secretary for caucellation, 
and stating to him in writing to whom in said classes of beneflciaries men- 
tioned in said articles of incorporation he desires siich beneflts paid; whereupon 
the secretary shall change upon the records the name of such benefieiary, 
and issue a new certificate accordingly." 

The act of the gênerai assembly of Hlinois under which défend- 
ant company was incorporated provided that: 

"Membership in any such corporation shall give to any rnember thereof 
the right at any time, with the consent of such corporation, to make a change 
Ih his payée or payées or benefieiary or beneflciaries, without requiring the 
consent of such payée or benefieiary." 

The cértiflcate also provided that it should not be binding if the 
insured "shall suffer dèath in conséquence of any violation by him 
ôf any pénal law of any state or government." In June, 1896, by 
resolution of the board of trustées of the Northwestern Masonic Aid 
Association, and proceedings duly had thereunder, the name of the 
said association was changed to that of the Northwestern Life As- 
surance Company. On December 8, 1897, said Northwestern Life 
Assurance Company, upôn application of the said John S. Hopkins, 
canceled said poliey No. 53,477, and issued in lieu thereof to him a 
new poliey on his- life for $10,00.0, numbered 117,132, payable on his 
death to "his wife, Emily V. Hopkins, if living; if not, to his sur- 
yiving children, equally, if living"; said John S. Hopkins paying 
therefor, on December 2, 1897, the annual premium of $434.90. This 
was largély in excess of the premium on the old poliey, which, in 
1897, had been less than $250, but there were varions provisions in 
the new poliey or certificate which were claimed to make it more 
désirable than the old, such as extended insurance, cash surrender 
values, paid-up poliey values, loan values, and the cessation of ail 
payments after 20 years. Said poliey or certificate No. 117,132, is- 
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sued December 8, 1897, as aforesaid, contained, inter alia, tlie fol^ 
lowing stipulation: 

"(0) If the insured shall die by his own hand or act, whether sane or insane, 
within two years from the date of this policy, or shall sulïer death in consé- 
quence of the violation by him of any pénal law of any state or government, 
then this policy shall be void, and shall cease to be binding upon said Com- 
pany, exeept for the amount which the insured has paid in premiums on ac- 
count thereof." 

Tlie said John S. Hopkins died by liis own hand on March 24, 1898 
(the death occurring within two years of the date ol the policy), the 
said Emily V. Hopkins, his wife, and the plaintiiî below, suiTiving 
him. The company tendered before suit, and has paid into court, 
the premiums paid by John S. Hopkins. It is claimed by the plain- 
tif that, the surrender of the old certificate or policy No. 53,477 
and the issuance of the new certificate or policy No. 117,132 having 
been accomplislied by and between the said John S. Hopkins and 
the défendant company without the knowledge or consent of the 
said plaintifE, the beneâciary in both of said policies, the original cer- 
tificate or policy was still in force at her option, and constituted 
the sole measure of the obligation existing on the death of John S. 
Hopkins between the plaintifE and défendant; and that, therefore, 
the said plaintiff was not bound by the stipulation of the substi- 
tuted policy in regard to suicide above recited; that, in the absence 
ol any such stipulation in the original policy or certificate, the fact 
of suicide constituted no défense to her claim, and that she was en- 
titled to receive the amount to be secured to be paid to her on the 
death of her husband. In other words, the plaintiff claims that she 
had a vested interest as beneficiary in the original policy from the 
date that the contract of insurance was completed, which could not 
become devested or impaired by any agreement between her hus- 
band and the défendant company, made without her knowledge or 
consent. 

Two important questions are raised by this contention: (1) Has 
a beneâciary a "vested interest" when the certificate or policy itself, 
the association's by-laws, and the statute under which it was incor- 
porated ail provide that the payée or beneficiary may be changed 
"at any time" without requiring the consent of such payée or bene- 
ficiary? (2) If a beneficiary has such a "vested interest" as would 
hâve prevented, in this case, the substitution of a new policy for 
the old, without the plaintifl's consent, and thus enabled the plaintifE 
to successfully claim that the old policy alone was in force between 
her and the défendant, then did the contract between the défend- 
ant and John S, Hopkins, evidenced by this policy, having in it no 
express stipulation in regard to suicide, exdude death by his own 
voluntary act as a condition upon which the policy should become 
due and payable? There was no évidence presented by the plaintiff 
touching the question of the sanity of John S. Hopkins at the time 
of his death, and the case was submitted to the jury by the judge 
below, as foUows: 

"The defendant's point, 'The verdict must be for the défendant,' is re- 
served. We instruct the jtiry to find in favor of the plaintifE for $10,400, 
subject to the reserved question whether there is any évidence to go to the 
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ivay, in, support of the pla{ntiff's clalm. (Exception noted for défendant to 
the charge of the covitt, and'tothe refusai of deféndant's pointj" 

On June 7, 1899, the stiid court flled its opinion, entering judg- 
ment in favor of défendant on the questipn of law reserved on the 
trial of said canse, notwithstanding the said verdict. 94 Fed. 729. 

As tô the flrst question raised by the^ facts of this case, as dis- 
closèd iil the record and stated abové, we are of opinion that the 
taking out of the original policy bj John S. Hopliins created no 
vested interest in his wife, Emily V. Hopkins, the beneflciâry named 
in said polîcy, as was claiùied by her in this syiitj inasinuch as the 
contract of the original policy itself permitted a change of benefi- 
diary by.àgrèement betwfeen the iisured ànd the company, witJiout 
the knoWledge or consent of the said plalîitiiî. Withoût ^ssing upon 
thé question as to whethéi^, withoilt' sii'Ch a, stipulation, there is any 
vested interest in the beneliciary nânièd in such a policy, such as 
cannot bë disturbed by agreement bètwoen the insured and the com- 
pany TVifhdut the consent of such béiieâciarj', it suffiCes to say that 
in this case, where the policy cohtains' the stipulation recited, there 
can be no such permailent or vested interest as is clàimed by the 
plaintifif. The contre! over the contract of insui'ailce given to the 
ingured, independent cf the will of thé beneliciary, makes impos- 
sible thé èxistéiice of stich permanent or vested interest in such 
beneflciâry during the lifetïme of ; thé insured. The right of the 
beneflciâry is inchoate, ànd a mère e^pectaiicy, dtiring such lifetime, 
and does hot beeome véSted until thé'death of thé insured happens 
with the policy unchanèeij. In this yièw the original policy was 
effectually yn^rendered and.'cancéléd 'by the agrè^étneût of Dècember 
8, ,1897, aûd'theisSuanëeof thé neW'cèffiflcaté or policy on that 
datç, àûd siaid new policy, No. 117,lS2i Wàs 'thé ohlv onë subsisting 
at the tîmë of thé deâ,th.'6f'said Jôlin Sl'Hopkihs,'!?! March, 1898. 
ïtisbeiûg sô, there caû Ijè îib rec'bvéry by tlie plaitatîff 6û either 
policy, because it is not controverted that the stipulation contained 
in thé new policy ELgaihst'iiabîlity yi'here déâth df thé îhsured is 
caused by hi^ own v61ùùtàry act^oûld prêtent feôovery by the 
plaintiff . On this gr'ouiid, ^eref oré, wè' think 'thë court below waS 
élearly right in" ^iréctingjtidgmentto bè ehtèred for*the défendant 
upon the point ré^erved, notwithstanding' thé Yerdict. This coticlu- 
sipn renders û'iinéicessary' a cônsideratibri of the othér question above 
stâtéd, to tlie^'discussioa of whibh tlïë lé^i'ned judge i'h the court bé- 
Idw conflnèd hiinëëlf in liife'bpinîon fllëd ;în the case, The judgment 
^ntered in thé doiirt below is affirnilea. ' ■ ' 
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(Circuit Court of Appeals, Slxth Clrwit. January 2, !l900.) 

'■:•■■' ■ : '- No. 699:^- '•'■' '...p •- ' 

MtTNiciPAL BoUDS— OMissioi* ôp SœÀt— Bpfe'ECit unDbr ÎMichiga» Statotb. 

Under How. Ann. St Mlch. § 7778, whlch provides that "np bond, deed 

of eonveyance or other contract in. wpitliig, signed by any party, hls ageilt 

or attorney, ahall ,be deemed invalida fojÇiWaBit of a ^eal or acroll afiixed 

thereto by such party," negotjable obligations issued by à townshlp under 
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a stntnte aiithorizlng the issuance of bonds, and whicli are denominatea 
"bonds" on their face, may be treated in law as specialties, and an action 
of covenant maintained ttiereon, altliougli they are not in fact sealed. 

2. EviDPNca— Municipal Records. 

Wbere tbe journal of a township board, whicb should contaln the record 
of ail township meetings and the meetings of the board, is shown to haye 
been incomplète, records of such meetings contained in a highway commis- 
sioner's record kept by the same c-lerli, and certifled by hlm to hâve been 
made from records and papers on flle in his office, are admissible as prima 
facie évidence of the proeeedings of such meetings, where no record thereof 
appears in the journal. 

3. Municipal Bonds— Défenses — Defectivb Records. 

ïhe failure of the clerk of a municipal corporation to make a record of 
proeeedings relating to the issuance of bonds cannot avail the corporation, 
to defeat the enforceraent of such bonds, but paroi évidence la admissible 
to supply the place of the missing parts of the record. 

4. Same— Vote of Township— Michigan Statute. 

Under Laws Mich. 1867, No. 98, which authorizes townships to raise 
money by tax for the purpose of building and repairing bridges, and also to 
borrow money on bonds issued for the same purpose, and provides that the 
question of exereising such authority shall be determined by vote at a 
township meeting, where a proposition to levy a tax and also one to issue 
bonds are submitted and voted on at the same meeting they are not neees- 
sarily alternative propositions; and, when it appears that such was the 
intention, both may legally be adopted at the same time. 

5. Fedbuai, Courts- Following State Décisions — Action on Municipal 

BONES 

A décision of the suprême court of a state holding Invalid a township 
élection authorizing the issuance of bonds, which was not made until af ter 
the bonds had been issued and sold, is not conclusive on a fédéral court in 
an action to recover on such bonds. 

6. Municipal Bonds — Estoppel by Recitals-tIrreoularitt in Election. 

A township which issued negotiable bonds containing récitals tluit they 
were issued in conformity witli an act of the législature authoriziii;; their 
issuance, and were authorized by the légal vote of the qualified electoTS 
■ of the township at a spécial meeting held upon a certain date, and which 
received and retained the proceeds of such bonds, and for a time paid the 
interest thereon, is estopped from asserting irregularities In the élection 
or defects in the preliminary proeeedings to defeat such bonds iu the 
hands of a bona fide purchaser. 

7. Same— Manner of Execution — Recitat.s. 

Where an act authorizing tbe issuance of township bonds vests the 
power to issue them, when the conditions précèdent hâve been cor.inlied 
with, in the township board, but without speclfying the manner of its exer- 
cise, they may direct the bonds to be executed and signed by approjuiate 
oflîcers of the township; and in such case récitals contained in the bouda 
are to be given as fuU effect as though made by the board itself. 

8. Same— Bona Fide Holdbr— Tkanbfer after Maturitt. 

The assignée of a boua fide purchaser of negotiable bonds before riintur- 
Ity takes the same rights his assigner had, whether the assignment was 
made before or after maturity, and It is immaterial whether he paid a 
considération theretor. 

9. Same— Evidence of Ownbrship — Présomption from Possession. 

ïhe production of negotiable bonds in suit by plaintiff's counsel on the 
trial raises a presumption that plaintifC is their owner. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This Is a writ of error to revlew the judgment et the circuit , court for the 
défendant, the township of Eogers, Presque Isle county, Mich., in a suit by 
Augustus E. Rondot Upon 21 bonds purporting to be obligations of the towi> 
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shlp. The original déclaration, flled April 18, 1801, tenned by the pleader a 
"plea of the breach of covenant," counted'oE 10 bonds, of $100 eaeh, dated 
June 20, 1871, and maturlng July 1, 1881, with annual Interest coupons unpaid 
slnce July 1, 1873; upOà 5 inore bonds for tSe same amount, éach runnlng for 
10 years (untll December 1, 1881), with annual Interest coupons unpaid since 
December 1, 1873; amd' npon 6 more bonds for tbe samé amount, eaeh due 
January 1, 1882, with Bépâld interest coupons Slnce Januftry 1, 1873. A trial 
was had upon Issues dUlymade upon thls déclaration, resulting In a verdict 
and judgment for the défendant. The judgment was brought hère for review. 
This court found that the averments nïion whleh jurisdiction was based were 
defective, rerersed thë' Judgment, and rémanded the cai'se, With léave to the 
plalntifC for amendment and further proceedings. 25 0. C. A. 145, 79 Fed. 
676. In the circuit court the piaintiff dld amend hls déclaration so as to show 
Jurisdiction, and also by termlng hls action "a plea of covenant," instead of "a 
plea of breach of covenant." In other respects the déclaration Is the same as 
tlie original. Ali the bonds sued on are in the form following: 

"No. 21. $100. 

"Townshlp Bond for plié Hundred Dollars, 

"Township of Eogers. Oounty of Presque Isle. 

''Authorlzed by Act of the Législature of Mîchlgan Approved March 26th, 18S7. 

"Know ail men by thçse présents, that the township of Rogers, eounty of 
Presque Isle, and state of Michiga,n, açknpwledges Itself Justly Indebted, and 

promises to pay, to -^ '■ oir bearfii*, one hundred dollars, on the flrst day of 

tte'cember, A. D. 1881, at the, Flrst Natldnal Bank of Détroit, with interest at 
the rate of ten per cent, payable arinually, Upon the présentation of the coupons 
hereto annexed, on the first day of December of eaeh and évery year, untll the 
principal is paid. 

"[Note. Writtéh across the face in red Ink] $100. State of (Issue of $3,000) 
Michigan. . ' 

' ''This bond Is Issued In conformlty with an act of the législature of the state 
of Michigan approved March 25th, 1867, and authorized by à legâl vote of the 
qualified voters of the township at a. spécial meeting held August 23, A. D. 1871. 
. ''In testimony whereof, the supervisor and treasurer hâve signed and counter- 
slgned this bond thls twenty-flrst day of November, A. D. 1871. 

"Christian Bàhre, Treasurer. 
r ''Frederick Denny Larke, Supervisor. 

"Ten-DoUar Coupon, Due 1881. 
,,. ''Township* of. Eogers, eounty of Presque Isle, state of Michigan, will pay the 
bearer, at the First National Bank, Détroit, on the first day of December, 1881, 
being interest on bond No. 21. Christian Bahre, Treasurer. 

"Frederick Denny Larke, Supervisor." 

■The bonds are not sealed. The bonds dated November 21, 1871, and January 
ïi 1872, bear the names of Christian Bahre, treasurer, and Frederick Denny 
Larke, supervisor, as above, ànd récite a township meeting of August 23, 1871. 
The 10 bonds issued June 30; 1871, bear the names of Christian Bahre, treas- 
urer, and Albert Mollto, supervisor, and are denominated, by words wrlttea 
across the face, "$1,000 Issue." Their récitals refer to a tovra.ship meeting 
held Jùne 28, 1871, Instead of August 23, 1871, but in ail other respects the two 
séries are alike. 

'■ The law under which the bonds purport to hâve been Issued (belng No. 98 of 
the Michigan Session Laws of 1867) is as follows: 

"An act to authorize the seVeral townsliips of this state to raise money by 
tax, or to borrow money, to rebulld or repair. bridges. 
"Section 1. The people of the state of Michigan enact, that it shall bé lawful 
for any township in this state to vote for and raise by tax a sum not exceeding 
one per cent, of the assessed v^alué bf the real and Personal esta te for the 
preceding year, for the purpose of building and repalrlng bridges; and it shall 
be lawful for such townships to borrow money for such purposes upon the terma 
and conditions hereinàfter toentloned: iit'pvïded, the aggregate of such loans 
shall not excèed three per cent of the amount of the assessed valuatJon of the 
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real and personal property. And further provlded, that no larger smn than 
one per cent, on the yaJuation shall be raised In any one year to pay the inter- 
est or principal of such loana. 

"Sec. 2. It shall be the duty of the township clerli, upon the wrltten applica- 
tion of ten légal voters who are freeholdera wlthin such township, to give no- 
tice, by a wrltten or printed notice, to be by hlm posted up in flve of the most 
public places in sald township at least two weelis previoua to the annual 
township meeting, or of a spécial meeting, of the intention to vote, by ballot, 
on the tax or loan, In pursuance of the provisions of this act; and at such meet- 
ing the question shall be submitted to the voters, and the majority of the 
voters voting at such élections may détermine as to raising a tax or making 
a loan, for the purposes in the first section of this act mentloned. 

"Sec. 3. The bonds of the township may be issued by the township board 
upon such conditions, as to time of payment, but in no case to exeeed ten years 
from date, as the légal voters may, by resolution, direct, but shall not be dis- 
posed of at a price less than their par value; said bonds to draw Interest at a 
rate not exceeding ten per cent. 

"Sec. 4. The money raised by tax, or borrowed upon loan, shall be expended 
on the bridges within such township, under the direction of the commlssioner[s] 
of highways; but the légal voters of each township may, at the time of voting 
upon such tax or loan, designate any particular bridge or bridges upon whieh to 
expend such money so voted or loaned. 

"Sec. 5. This act shall talîe immédiate effect" 

In order to show the proceedings preliminary to the Issuing of the bonds, 
the plaintiff served notice upon the défendant to produce its records showlng 
any action in respect to thèse bonds^ In response to the notice, défendant pro- 
duced two boplts. One was the journal of the township board. In this book 
appeais the following in relation to the issue of $3,000 of bonds authorized by 
township meeting of August 23, 1871: 

"Copy of Application of Ten or More Freeholders of the Township of Rogers, 
County of Presque Isle, Michigan. 

"To the Township Board of the Township of Rogers, Greeting: We, the under- 
signed electors and freeholders of the township of Rogers, request herewith the 
township board of the township of Rogers to call a spécial meeting for the 
purpose of voting to levy a tax of one per centum on the assessed valuation 
of the real and personal estate of the township, and, further, to vote to raise 
the sum of three thousand dollars ($3,000) in bonds of the township of Rogers, 
bearing ten per centum annual interest, and running (10) ten years; said tax 
and loan being for the purpose of building bridges across several of the streams, 
water courses, and swamps within the Hmits of said township. And your 
petitioners, as in duty bound, will ever pray. 

"C. A. Carpenter, Frederick Denny Larke, J. Paul Mayer, William Meredith, 
Nozaine Marte, Daniel Swantz, Charles Sammons, Charles Haywood, C. Pfan- 
nenschmidt, William Gillis, and nunaerous others not hère recorded. 

"Dated Rogers City this 7th day of August, 1871." 

On page 45 is recorded a notice of a spécial township meeting called for 
August 23, 1871, as follows: 

"Copy of Notice Posted in Five of the Most Conspicuous Places in the Township 

of Rogers. 
"To the Qualifled Electors of the Township of Rogers: Talce notice. At the 
request of ten or more freeholders of the township of Rogers a spécial township 
meeting is hereby called to be held at the school house in the village of Rogers 
City on Wednesday, the twenty-third (23d) day of August, 1871, at nine o'clock 
in the forenoon, to submit for the approval or rejection by the voters of said 
township the question of levying a tax of one per centum on the assessed valua- 
tion of the real and personal estate of said township, and also to vote upon the 
question of raising three thousand dollars ($3,000) in bonds of the township of 
Rogers, running for the period of ten years, and bearing ten per cent, annual 
Interest, for the purpose of building bridges across several of the streams, 
water courses, and swamps within the limita of said township; said tax and 
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loan ibellBg In aceordanee wUh an act passed by the législature of this state, 
and approred March 2S, 1867. . 

"Dated at Eogers City this Sth day of August, 1871. ; 

"Fred Dennyliarke, Town Glerk, Ad Intérim." 

On pages 46 and 47 are recorded the nilnutesof the spécial township meeting 
of August 23, 1871, whlch read. as, folio ws: 

"At a spécial meeting heldlti aecordancc wlth notices previously posted ac- 
cordin^ to law, and reeordéî liétein, at thé school house in the village of Rogers 
City, in the county of Presque Isle, Mich., on the (23d) twenty-third day of 
August, '1871, at 9 a. m., a ballot was Castto vote upon the proprièty of raising 
a loan of $?,000, running for ten years, and bearing interest at 10 per cent, per 
arintiài', fbl^ the purpose of building bridges ovêr the varlous water courses and 
swarnps Ih thé tbwnship of Bogers; also, upon the advisability of raising or 
levylhg a tâx of one per centum upon the assessed valuation of the real and 
Personal estate of the township bf Rogers for thé aforesaid end and purpose. 
Présent, John Morrison, Charles Pfannenuchmidt, and J. Paul Mayer, inspect- 
ors of elëétlbn; Frederick Denhy Larke, acting township olerks and Wm. H. 
Buchner, cléi-k of the inspertors. 

"MoVed by Frederick Denny Larke, and seconded by John Morrison, that 
Oharl'eS' Pfànnenschmidt be appointed chairman bf this meeting, and aftér- 
wards carried by acclamation. Voting cbmmiènced. Bpard adjotirned at 12 
noon, and reassembled at 1 p. m. At 3 p. m. notice wàs glveù that the polis 
wouldnbe.çlosed at 4 p. m., at which time, the ballots having been canvassed 
and: eoœpared,, tbe following resuit was obtained: 

Total nuiaberof votes poUed. .; .; 45 

For the loiin ; .. ; '. .45 

For the tàx. ; . .'. 45 

Majority in favor of the loan .;.... ;........;.. 45 

Majority in favor of the tax. '. 45 

"Inspectors of élection: John Morrison, Charles Pfànnenschmidt, J. Paul 
Mayer. . ,. .'■ 
"Clerk to the board: "Wm. H. Buchner. 
"Acting townelerk: Frederick Denny Larke," 

This Is iollowed by the copy of an affldavlt of one showing the posting of 
notices of this meeting In flve conspicuous places in the townsjjjp on the 8th 
of A,ûgust, 1871, 15 days before the meeting.; The journal coverlng the year 
1871 contains no othçr refeçence to the prçjceedings taken to Issue this séries 
of bonds. . It does not contaIn,a record of any meeting of the township board 
held after the township meeting directing the issue of the bonds.: The journal 
is incomplète. Blank spaces are left between entries, evldently to be filled in 
with minutes of meetings not recorded. Fred JJenny Larke, Tvho was township 
clerk for three or four months precedlng. September, 1871,, when he became 
supervisor, was a witness, and testifled that the journal does not contain a 
record of ail the transactions of the township board. He was positive in his 
statement that at a laeeting of the township board a resolution was passed 
authorizing him, as supervisor, and Bahre, as township treasurer, to exécute 
the |3,000 issue of bridge bonds which they afterwards executed. 

The other record book prodticed by the défendant bears on its title page 
the -Rfords "Highway Commissioners of the Township of Eogers." On its flrst 
page is the foUowlng statement: 

"This book extended from June 25, 1870, and was carefully eompiled from 
the; original records ' and minutes of proceedîngs from sald date up to the 
9th day of October, 1871, by RudOIph Hintermeister, under my supervision. 
After said date this book bas been the only record of proceedings. 

"Albert Molitor, 
"Town Clerk at thé Time Of Hintermeister's Compilation, and Whose Affldavlt 
Appéàïs Herein. 

"[Signed] Frederick Denny Làrké; 

"Supervisor of the Township of Rogers. 
"Dated Eogers City, December 30, 1871." ' 
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The pages of th'Is book to and including page 38 are In the same handwrltlng, 
and contain minutes of meetings of tlie hlgliway commissioners, of the town- 
ship meetings, and of the towuship board prior to October 9, 1871. On page 
39 of sald book is contained the following: 

"I, Albert Molitor, township clerk of the township of Kogers, and clerk of the 
board of highway commissioners of sald township, being duly sworn, déposes 
and says that ail the foregoing contents of this book are fac similes and true 
copies of the records, minutes, and proceedings of said board of highway com- 
missioners, which I collected from the books and papers on file, and caused to 
be collected together and transcribed into this one book. 

"[Signed] Albert Molitor, 

"Clerk of the Township of Rogers, and Clerk of the Board of Highway Com- 
missioners. 

"State of Michigan, County of Presque Isle — ss.: Subscribed and swom to 
before me, a notary public in and for Alpena county, by the above-signed 
Albert Molitor, a person to me well known, this second day of January, 1872. 

"Frederick Denny Larke, 
"Notary Public, Alpena County, Michigan." 

Larke testifies that the township clerk ana offlcers were in doubt as to 
whether the records of the board and of the road commissioners should not 
be contained in the same book, and that confusion arose from this. 

On pages 9 and 10 of the record is a "copy of application" of 12 or more 
citizens of the township of Kogers to the township board, requestlng them to 
call a spécial town meeting: 

"To the Township Board of the Township of Kogers, County of Presque Isle, 
Michigan: We, the undersigned, electors of the township of Rogers, request 
herewith the township board of the township of Rogers to call a spécial town- 
ship meeting for the purpose of voting to raise the sum of one thousand dollars 
($1,000) In bonds of the township of Rogers bearing 10 per centum interest an- 
nually, and running ten years, for the purpose of building bridges across sev- 
eral streams and water courses in the township of Rogers. And your peti- 
tioners, as in duty bound, will ever pray. [Then foUow the names of 12 per- 
sons.] 

"Entered by temporary town clerk. J. Paul Mayèr," 

On page 10 îi. a "copy of notice" posted in three of the most conspicuous 
places in the township of Rogers, county of Presque Isle, Michigan: 

"At the request of twelve or more qualifled electors of the township of Rog- 
ers, a spécial township meeting is hereby called, to be holden at the boarding 
house of Messrs. Rogers & Molitor, in the village of Rogers City, on Wednes- 
day, the 28th day of June, A. T>. 1871, at nine o'elock in the forenoon, to take 
into considération the matter of raising the sum of one thousand dollars 
($1,000) in bonds of the township of Rogers, ruimlng ten years, at 10 per 
centum interest, for the purpose of building bridges over and acrosa the several 
streams and water courses in the township of Rogers. Said propositioa to be 
voted upon by ballot. 

"[Signed] Albert Molitor. 

"Samuel Blake. 
"William Meredlth. 
"Bntered by township clerk ad Intérim. J. Paul Mayer." 

On page 11 of the record is a "eopy of affldavit": 

"State of Michigan, County of Presque Isle — ss.: Henry Slack, constable 
for the township of Rogers, county of Presque Isle, state of Michigan, being 
duly sworn, déposes and says that, In pursuance of the order of the township 
board of the township of Rogers, he posted on the tenth day of June, A. D. 
1871, in three of the most conspicuous places In the township of Rogers, three 
notices calling for a spécial meeting of the electors of the township of Rogers, 
in order to Tote upon the matter of raising one thousand dollars ($1,000) in 
bonds of the township of Rogers, running ten years, and bearing ten per centum 
Interest, to build bridges across several streams In the township of Rogers. 
Said spécial meeting to ',)e holden in the village of Rogers City, county of 
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Pjjesqiue Isle.; HJçWgan, on Wednesday, the twenty-eightfe day pf June, ,A. D. 
1871. Aijd furthermore déponent sayeth net. 

- .., .'.'[«Igned] ÊCenry Slack." 
"Swom and subscribed before me, a notary public for the county of Presque 

Isle, piehiçan, pn thls twenty-ninth day ot June, 1871. 
''tSigped] Fred Denjay I^arke, 

: . : "Notary Public for Àlpena Co., Mich. 

"Fred Denny Larke, 
, , ;: "TpTvn Clerb Ad Intérim." 

On page 12 of the record is a' "copy of minutes of spécial township meeting 
for the township.of Rogers" on occasion of voting on the raising of the ?1,000 
bridge bonds: 

"June 28th, 1871, 9 a. m. 

■ "This meeting was ealled to order by Fred Denny Larke, acting town clerk. 
Président William Meredith, Samuel Blake, and Albert Molitor, eommissioners 
on roads. Albert Molitor havlng occasion to leave the meeting, William Mere- 
dith took his place as chairman, and J. T. Bravant was appointed as one of the 
clerks of the meeting. Voting commenced at 10 a. m., and, as ail présent 
had cast their votes by 10:55 a, ro., notice was given that at 11:15 a. m. the 
poils would be closed. This was accordingly done, and, the canvass of the bal- 
lots having been taken, the resuit was as follows: 

■ Votes cast. 29 

For the bonds 29 

Against the bonds 

, Majority in f avor of the bonds 29 

"Inspectors of élection: WMlllam Meredith, Samuel Blake, Albert Molitor, 
who had returned. Fred Denny Larke, 

"Acting Town CUerk of the Township of Rogers." 

There Is no minute of à meeting of the township board to exercise the 
àuthority conferred and to issue the bonds. It appeared from the uncontra- 
4|cted évidence that the signatures of the offlcers purportlng to sign the bonds 
■w^ere geduine; that the persons soslgniri'g were, at the dates of slgning, 
actually dischargjng, respectively, the duties of the offices Indicated in the 
bonds; tliat the mOney paid for the bonds went into thé township treasury, and 
wasexpended in the érection of township bridges; that the tirst two interest 
coupons attached to ail the bonds were paid; that the bonds were bought and 
paid for by the People's Savlngs Bank of Détroit at their face value in 1872, 
befôre their maturity; ahd that the purchaser had no knowledge whatever 
Of any InflrHiity in the proceedlngs resulting in their issue. The bonds were 
produced îri court by plaintifC's counsel, but there was no other circumstance 
pr évidence to stiow that plaintlfE had acquired title to the bonds, or how he 

4!:d'Sp, 
G, A. Lightner, for plaintiff in error. 

■ Henry M. Duffleld, for défendant in error. 

- Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judgè. 

TAFT, Circuit Judge (after stating the facts as above). Tlie flrst 
question for our considération in this case was made by demurrer 
té the déclaration on the ground that the cause of action was barred 
1)^' the statute of liniità:tions. The cauéé Of action in this cause is 
çishijeâed to bave accrued more than 6 and legs than 10 years before 
theissuing of summons. By the law of Michigan (How. Ajin. St. § 
8fl3)j actions of debt on con tracts not under seal and of assumpsit 
ftuiH be brought withiri 6 years next aftér the' cause of action accrues. 
By :|ection 8719, ail persQnal aictioûs on any contract not limited 
by previons sections must b© brought within 10 years. This applies 
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to actions of covenant and to actions of debt on a sealed instrument. 
Stewart v. Sprague, 71 Mich. 50, 38 N. W. «73. By section 7778 it is 
provided that: 

"In ail cases arising upon contracts under seal or upon judgments when an 
action of covenant or debt may be maintalned, an action of assumpslt may be 
brought and maintalned, In thé same manner, in ail respects, as upon contracts 
wlthout seal." 

It foUows from the foregoing sections tliat in Michigan an action 
of assumpsit on a sealed instrument is barred in 6 years, while an 
action of covenant on the same cause of action is not barred for 10 
years; the form, and not the cause, of action flxing the bar. Stewart 
V. Sprague, 71 Mich. 50, 38 N. W. 673. 

The présent action is in covenant. If it is properly brought in this 
form, then the bar of the statute is avoided. It is contended, how- 
ever, that covenant will not lie on an unsealed instrument, and the 
bonds hère sued upon weve not sealed. The statute under which the 
instruments purport to hâve been issued provides for the issuing of 
bonds. A bond is a deed whereby the obligor obliges himself, his 
heirs, executors, and administrators, to pay a certain sum of money 
to another at a day appointed. 1 Bl. Comm. 340. A deed is a writing 
sealed and delive'red by the parties. 2 Bl. Comm. 295. The word 
"bond" imports a seal, and the word, when used in a statute authoriz- 
ing the issue by a municipal corporation of written obligations nego- 
tiable in character, means specialties or writings under seal. Kosh- 
konong v. Burton, 104 U. S. 668, 673, 26 L. Ed. 886. The offlcers 
issuing évidences of township indebtedness purporting to comply 
with the statute of 1867 must therefore be presumed to hâve intended 
to issue sealed instruments. They hâve not done so in this case. 
But section 7778 of HoweU's Annotated Statutes of Michigan, part 
of which has already been quoted, provides further that no bond, 
deed of conveyance, or other contract in writing signed by any party, 
his agent or attorney, shall be deemed invalid for want of a seal or 
scroll affixed thereto by such party. In Jérôme v. Ortman, 66 Mich. 
668, 33 N. W. 759, it was held that an action of covenant in Michigan, 
as at common law, was an action upon a deed; that the purpose of the 
clause of section 7778, just quoted, was to permit parties intending 
to make a deed or specialty to hâve the writing signed by them, though 
without seal, treated in law as a deed or specialty; and therefore 
that covenant might be maintained thereon. See, also, McKinney 
v. Miller, 19 Mich. 142. We think the case at bar is within Jérôme v. 
Ortman. The oflicers signing the instruments hère in suit intended 
them to be bonds (i. e., deeds), for the statute so denominates the 
securities to be issued, and the instruments themselves bear the name 
"bond" on their face; and therefore they may be given effect as such, 
and will support an action of covenant. The circuit court was right 
in overruling the demurrer based on the statute of limitations. 

The next questions arising in this case are those of évidence. The 
plaintiff's counsel served notice upon the défendant to produce the 
township records covering the periods when the bonds in this case 
purport to hâve been authorized and issued. Two books are pro- 
duced, one purporting to be the journal of the township board, and 
99 F.— 14 
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tlie otltér à recwd of the ppoceedings of the commissioner of high- 
Wâyk' ïïie- journal of the township board is evidently a defective 
record, and f ails to show ail of the proceedings of the township board, 
and the minutes of certain of the township meetings. The record of 
the highwày commissioner is made up under the supervision of the 
township clërk. In thîs book the clerk, who became clerk in Sep- 
tember, 1871, certifies that the records preceding his signature and 
sw<>rn certiflcâte were cftil^fùlly copied from papers and books on file 
in the office of the township cletk. Part of thèse records are, on their 
face, minutes of the protceedings of the township boafd and of town- 
ship) meetings. It was a pklpable mistakè to include them in the 
highway commissioner's record, bût, as the clerk kept both records, 
it is éasy to tinderstand how, in the loose methods of keeping the 
books, thé error occurred; M the absence of the originals, we think 
thèse SWom copies, authenticàted by the clerk in whose custody the 
originals shohld hâte beeii,' and prodùced by the township whose 
records theypurport to be, are at least prima facie évidence of the 
facts they record. 1 DilL MuiliCOrp/ § S04, and cases cited. They 
show on their face their iiitJompleteness, and this is, ïnoreover, di- 
rectly testified to by Pred Deriny Larke, who was during the year 1871 
at ohe time town clerk, and atanother, superviser. In this condition 
of the record, it is permissible to supply the missing parts by paroi 
évidence. It was the duty of the township clerk to keep the record 
of the proceedings of the township board, and also of the township 
meetings (Êtow. Ann. St. §§ 739, 740, 748); but the law doès not any- 
where make the recording of the proceedirtgfe a condition précèdent to 
their validity; It is well Sèttled that, rinder such a statute, creditors 
of a corp6ration, private,miiilicipal, or quasi munieipal, cannot be 
defeated because of the nëglect oftheit'Ôebtor's clerk properly to 
record the évidence of thé orfers and reselfttions eOnStitutîrig the con- 
tràct on the faîth of which they hâve rettdered service or advanced 
monéyto the corporation. Bank t. DandHdge, 12 Wheat. 64, 6 L. 
Ed. 552; Bridgford v. Gity of Tuscumbîa (O. G.) 16 Fed. 910; School 
Dist. V. Clark, 90'Mich. 437, 51 N. W; 529; Taymouth Tp. v. Koehler, 
3® Mich. 22; IDill. Mun.'Geirp; § 300. : . 

It is objectéd tOi the validity of the bonds Issued by autiiority of the 
township meeting of Aùgast 23, 1871, that the meeting was a nullity, 
and that the vote was not a vote of the majority of the electors pres- 
et in favor of the issoing ôf bonds. It is said that the supteme court 
of Michigan, in Looiilis V» Eogers Tp;- 33 ïlich. 135, iS N. W. 596, 
sb Idecided. Frôiù a csLreful ëxaminatioii of that case, we do not 
think that the co!ûsideratî(yn of the validity of the meeting oi* its eflect 
wasi llecéssary to the décision. The prôceéding there was in ma,n- 
dÉn:tts to cômpel the townsMp board of Bogèrs to levy a tax to pay the 
rélator's bonds, Which, lifeé those in Suit, purported to hâve been 
authorized by the township meeting of August 23, 1871. The issues 
were framed and submitted to the jùty, but they did not cover the 
issues made by the pleaditigS. The tovfnship had answered, averring, 
alnong other things, that it had not received any money for the bonds, 
and that the relatof was not a bona flde holder of them, and had not 
paid value for them. The relator did not request the submission of 
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lliese issues to the jury, and the court held that the effect of his fail- 
ure so to do was an admission of those averments of the answer. 
The court distinctly declined to pass on the validity of the bonds in 
the hands of a bona fide purchaser. The judge delivering the opinion 
did express the view that the meeting of August 23, 1871, was a 
nullity, because the vote was not solely for the issue of bonds, but was 
iu favor of two contradictory propositions, to wit, the proposition to 
levy a tax, on the one hand, and to issue bonds, on the other, and that 
as 45 voted for the one, and 45 for the other, there was a tie vote, 
and neither proposition was carried. With déférence to the learned 
judge, it seems to us that this construction of the action of the meet- 
ing cannot be supported. The notices for the meeting showed clearly 
that it was the intention of -those calling the meeting that both a tax 
should be levied, and bonds should be issued for the same purpose, 
and this was undoubtedly the purpose of the electors who voted. The 
first section of the act gives the power to tax and power to issue bonds 
in the conjunctive, not in the alternative. There is nothing in the 
act anywhere which forbids a township to issue bonds in the same 
year in which a tax has been levied. The only limitation is the 
amount of tax in one year, or the total amount of bonds to be issued, 
and it is not claimed in this case that either limitation was exceeded. 
The second section provides what notice shall issue for township 
meetings, to authorize the exercise of powers conferred in the first 
section, and mentions the purpose to tax or to loan with the disjunc- 
tive, not to show that the powers were to be exercised alternatively, 
but by way of distributive référence to the two powers conferred in 
the first section. We find nothing in this to prevent the holding of 
two township meetings on successive days, — one to authorize a tax, 
and the other to authorize a loan ; and, if so, there would seem to be 
no légal objection to the holding of a spécial meeting for both pur- 
poses. Even if the exact point were in judgment before the suprême 
court of Michigan, we should not be concluded by its décision in a 
case like this. The bonds were issued and bought by those through 
whom the complainant claims in 1872, and this décision was not ren- 
dered until 1884. In such a question the courts of the United States 
exercise an independent judgment. Pleasant Tp. v. ^tna life Ins, 
Co., 138 U. S. 67, 11 Sup. Ct. 215, 34 L. Ed. 864; Folsom v. Ninety-Six 
Tp., 159 U. S. 611, 16 Sup. Ct. 174, 40 L. Ed. 278; Pana v. Bowler, 107 
U. S. 541, 2 Sup. Ct. 704, 27 L. Ed. 424; Louisville Trust Co. v. City 
of Cincinnati, 47 U. S. App. 36, 22 C. C. A. 334, 76 Fed. 296. It cer- 
tainly appears from thèse records that a majority of the voters in at- 
tendance at the township meetings called for the purpose approved the 
issue of the bonds sued upon. 

Objection is made, however, that the meetings were not properly 
called, in several particulars. We do not think it necessary to con- 
sider the defects urged by counsel in respect either of the meeting of 
June 28, 1871, or that of August 23, 1871, for the reason that we 
think the township is estopped, as against a bona fide purchaser, by 
the récitals in the bonds, by its payments of in terest coupons, and by 
its rétention of the money paid in good faith for the bonds, to set 
up any defects in the steps preliminary to the issue of the bonds. 
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The bonds recite that they were issued in conformity with tlie spécial 
act of the législature already ref erred to, and were authorized by the 
légal vote of the qualifled voters of the townshlp at a spécial meeting 
hekJ upon à certain date. The spécial act requires that the bonds 
should be issued by thetownship board. The récital is in effect, 
therefore, that the bonds are issued by the board. There is direct 
évidence that the township board authorized the superviser and treas- 
urer, by resolution, to exécute the bonds issued in accordance with 
the vote, and at the township meeting liield August 23, 1871. This 
fact is further shown by the action of the board in paying the inter- 
est on the bonds for two years after their issue. There is no direct évi- 
dence ofi the passage of a>réisolution by the township board directing 
the exécution of the bonds aîithorized by the meeting of June 28, 1871, 
but the action of the board in paying coupons upon thèse bonds cer-- 
tainly tends to show that they were executed by authority of the 
board. The law did not specify the nianner in which the bonds 
should; be executed, but left that to the bôard, who were directed to 
issue them. The bôard might act in issuing the bonds either by ail 
of its members, or it might act in executing the bonds by one of its 
members, or by some township offieer whose duties made it natural 
and proper for him to act in such a capacity. The supervisor who 
signed thèse bonds was the executive offieer of the township. He 
was ex offîcio a member of the board, was the agent of the township 
upon whom ail service of "processes must be made, and, while not the 
président of the township board, was âistinctively the gênerai repré- 
sentative of the township in its dealings with others. The township 
treasurer w.is the flnancia! offieer of the township, whose duty it was 
to receive thè proceeds of the bonds and to disburse them. If the 
fact was that the board directed the executive offieer s to sign the 
bonds on its behalf, and they did so, the binding effect of the bonds 
and their récitals on the township board is none the less because the 
agency of the supervisor and treasurer for the board is not as fully 
set forth as might be on thë face of the bonds. In accepting the bond 
as the bond of the township board, whether signed by the officiais 
under a fully-recited authority, or under one less elaborately set forth, 
£Jie purchaser ran the risk of the actual existence of sjich authority. 
If the board had not directed their exécution, the bonds were void, 
however fully the signing offlcers witnessed the fact. If it had direct- 
ed the exécution of them, then, so far as the board was concerned, it 
had given validity to them. Hence itfollows that, if the fact be that the 
board directed the exécution of the bonds as they were executed, the 
récitals on the face of the bonds are to be given as full effect as if made 
in terms by the board itself. The board under the spécial act was 
given authority to issue the bonds. It was its duty to order the spé- 
cial township meeting in accordance with the written application of 
+he 10 légal voters who were freeholders within such township. It 
was therefore within its implied authority to pass upon the validity 
of such application. Before issuing the bonds, it miist décidé that 
the proper vote had been taken at the township nieeting, upon a no- 
tice properly issued. As it was the tribunal to décide thèse questions, 
it necessadly had authority to recite its décision in the face of the 
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bonds. Thèse conclusions bring this cause within the numerous 
cases in which municipal corporations having statutory power to 
issue bonds hâve been held estopped to deny the validity of bonds 
issued by them, by the récitals of the issuing officer or body in the 
face of the bonds that ail the steps preliminary to the lawful issue of 
the bonds hâve been complied with. The scope of the récitals hère is 
quite as wide as in a number of cases decided by the suprême court and 
by this court. Town of Coloma v. Eaves, 92 t. S. 484, 23 L. Ed. 579; 
Ashlev V. Board, 16 U. S. App. 6.56, 8 C. C. A. 455, 60 Fed. 55 ; Risley 
V. Village of Howell, 12 C. C. A. 219-222, 64 Fed. 453; City of Cadillac 
V. Woonsocket Inst. for Savings, 16 U. S. App. 545, 7 C. C. A. 574, 58 
Fed. 935. 

There are other circumstances in this case, in addition to the ré- 
citals, which would support an estoppel. There are the receipt of the 
money, its use for the public purpose, and the payment of interest cou- 
pons "for two years. Such circumstances, under the décision of the 
suprême court in the case of Supervisors v. Schenck, 5 Wall. 772-781, 
18 L. Ed. 556, were held to estop the county from setting up the ir- 
regularity of the proceedings by which an élection under the law 
authorizing the issue of bonds was held. See, also, State v. Trustées 
of Goshen Tp., 14 Ohio St. 569; State v. Van Horne, 7 Ohio St. 327; 
State V. Trustées of Union Tp., 8 Ohio St. 394. 

Eut it is pressed upon the court that the plaintiff does not occupy 
the position of bona tide purchaser, because he became their owner 
after their maturity. It is conceded that the People's Savings Bank 
purchased thèse bonds before their maturity, and paid full value for 
them, without knowledge of any defect in the proceedings resulting in 
their issue, but the contention is that one who acquires negotiable 
paper after its maturity from one who bought it in good faith before 
its maturity may not enjoy the same immunity from équitable and 
other défenses as his transferror. This contention cannot be sus- 
tained. The assignée of a bona fide purchaser before maturity takes 
the same rights as his assignor had, no matter when the assignment 
was made. No cases hâve been cited which sustain the position as- 
sumed by counsel. Reliance is had upon gênerai language applicable 
only to a purchase after maturity from an original party to the con- 
tract, or from one who is not a bona fide purchaser, and lias no rights 
as such. The exact question was before the court in Cromwell v. 
Sac Oo., 96 U. S. 58. 24 L. Ed. 681. See, also, Scotland Co. v. Hill, 132 
U. S. 116, 117, 10 Sup. et. 26, 33 L. Ed. 261; Wood v. Starling, 48 
Mich. 592, 12 N. W. 866. The plaintiff, by his counsel, produced the 
bonds, and thus arose the presumption that he was their owner. 
Dawson Town & Gas Co. v. Woodhull, 14 C. C. A. 464, 67 Fed. 451; 
Brigham v. Gurney, 1 Mich. 351. No évidence was introduced to 
show the contrary. The évidence conclusively showed that a prior 
owner had been a bona fide purchaser for value. The jilaintlff, in be- 
coming the owner of the bonds, acquired the beneflt of the title of the 
intermediate bona fide purchaser, and it is immaterial how the title 
came to him, — whether by gift or otherwise. 

Thèse views lead to a reversai of the judgment for the township. 
The case should hâve been submitted to a jury on the issue whether 
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tlie to'WniSîiiï)''boara did authôrize thé exécution of the bonds as they 
were exêcuted, and, if they found this to be the fact, with directions 
to rétum a Terdict for the plaintiff ; othérwise, to return a verdict for 
défendant. Judgment reversed, with costs, with instructions to or- 
der a new trial. 



UNION TRACTION ÇO. V. FETTEES. 

(Circuit Court of Appeals, Thirà Circuit. January 15, 1900.) 

No. 10. 

Nbgliqbnce— LiABiMTT POB Causing Dbath — Action pok Damages. 

Défendant contracted fût the construction of a smokestack, to conslst of 
a shëU of Steel lined with brick. When the contractors for the steel part 
were near the top, those for the brickwork commenced work below, upon 
the assurance of the défendant that the workman should be protected 
from danger from those „above, by a flpor to be constructed above them. 
Suèh floor was constructed, but défendant, for a tenttporary purpose, eut 
a hole through It; and snbsequently a timber falllng from above passed 
through the floor and kllled plàtatlfFfe husband; who was a bricklayer 
worklng below. BeU, that It: was the. duty of défendant to restore the 
platform to a safe condition withln a reasonable tlme, and if it failed to 
do so, and the klUlng df the deceàsed was the resuit of such fallure, de- 
fendant was liable therèfor, and that both of such question^ were prop- 
erly sobmltted to the jury. 

In Errpr to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Thomas Leaming, for plaintiff in error. 
James M. Beck, for défendant in error. 

Bèfore ACHESON, DALLAS, and GEAY, Circuit Judges. 

DALIAS, Circuit Judge. This wrît of error brings up for review 
the judgment of the circuit court for' the Eastem district of Penn- 
sylv&aia in an action ^hièh was there brought hy the défendant in 
error to recover for the death of her husband, — caused, as alleged, 
by négligence of the plaintiff in error. The Union Traction Com- 
pany, défendant below, entèred into contracts for the érection of a 
power house. Morton, Beed & Co. contracted for the érection of 
the steel smokestack, and sublet the èontract to the Connery Boiler 
Works. Keen, Frazier & Co. were the contractors for lining the 
stack with brick. The men of the Connery Boiler Works were work- 
ing at the top of the stack wMle Keen, Frazier & Co.'s men were 
working at its bottom. Both were inside of the stack. When it 
was about 100 feet higb, a heavy pièce of lurùber was dislodged 
from or near its top, which descended through its interior and 
struck and killed the plaintiff's husband, who was a bricklayer in 
the employ of Keen, Frazier & Go. • The facts just stated are undis- 
puted, and the instructions Of the court concerning them are not, 
and could not be, complained of by the plaintiff in error; for the 
learned judge chargea that, "if the man wko dislodged this stringer 
at the top of the stack was négligent, * * * his négligence 
would not be a ground of recovery in the présent case, because he 
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îs not to be taken as in the euiploy of tlie traction corapany." But 
tliere were additioual facts. Tlie contraetors for tlie brickworli 
knew that it would be unsafe to work at the bottom of the stack 
vvhile the other work was going on at its top, and it was not iintil 
thej were assured by the cliief engineer of the traction company 
"tiiat they would be protected, by a lioor which was to be con- 
structed in the stack, while tlvey were working underneath the iron 
woi'kers," that they consented to proceed before the work overliead 
had been uoinpleted. ^^uch a floor having, accordingly, been con- 
sti-ucted, the défendant, shortly before the happening of the acci- 
dent, caused an opening to be made in it to enable the engineer 
of the défendant to pliimb tlie stack; but the court chargea that 
this was rightfully done, and that the action was not maintainable 
if, "under ail the circurastances in this case, the défendant used due 
and proper care to close the aperture, — to restore thia platform to 
the condition in which it found it," — and this question was left 
wholly to the jury to "détermine according to ail the circunistances 
as detailed by the witnesses." 

ïhe défendant snbmitted two points. The first was refused. The 
second was reserved, and, subject thereto, a verdict was taken for 
the plaintiff. Subsequently the defendant's motion for judgment 
notwithstanding the verdict was overruled, and judgment was en- 
tered for the plaintifï. The assignment of errors relates ou!y to the 
refasiil of the court to sustain thèse points, and thcrefore attention 
may be conâned to them. The flrst one is in thèse words: ■ 

"There is no évidence that the beara fell throua;h an opening. ïlie uneon- 
tradicted évidence is that it Uroke throii.sii. Therefore whether or not an open- 
ing was niade is immaterial, ând your verdict Shonld be for tUe défendant." 

A verdict "for the défendant upoii the hypothesis upon which this 
j>!"oposition is founded could not hâve been directed without the as- 
sun.\jtion of facts which certainly had not been conchisively estab- 
lished. There was testimony from which it could reasosably be in- 
ferred that the beam "fell tlirough an opening," or, if it "broke 
tlirough," that such breaking resulted from the omission of the de- 
fendant "to restore this platfonn to the condition in which it found 
it." The question is not what we might consider to be the weight 
of the évidence, but whether there was any évidence upon which the 
verdict that was in fact rendered could be sustained; and upon this 
question we entertain no doubt. The refusai of the court to rule 
t'iat under ail the évidence the plaintiff was not entitled to recover 
't ould perLaps be sufficiently supported if rested upon the ground 
1 .at the defendant's interférence with the platform amounted to such 
an assumption of direction and control as to preclude it from as- 
serting that the work was being done whollv by an indépendant con- 
tractor. Pender v. Raggs, 176 Pa. St. 337^ 33 Atl. 1135. But our 
judgment rests upon a broader basis. It is not necessary to hold 
that the dnty of the défendant to exercise reasonable care for the 
avoidance of injury to the bricklayer resulted from any doctrine 
which is peculiar to the relation of master and seiTant; for the gên- 
erai rule that every one is. in his acts and conduct, bonnd to be duly 
careful to avoid doing hurt to others, was made plainiy applicable 
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bj'itlie (ârcamstances Of thie case. Fetters did not go înto the stack 
as a mère voltmteer, bnt upon the invitation of the défendant, and 
in reliance upon its ass.tiraace that a protective platform would be 
provided to secure his safety. The défendant justified this reliance 
by erecting a suitable platform; but, having done this, its conceded 
right to impair the eflficacy of the structure, temporarily and for a 
rightful purpose, was coupled with the duty to restore it to its orig- 
inal condition within a reasonable time after that purpose had been 
accomplished. The question whether the défendant did or did not 
discharge this duty, and whether, if it did not, the killing of Fetters 
resulted from its failure to do so, was properly left to the jury for 
détermination. Bigelow, Cas. Torts (1875) notes, p. 708, and cases 
thére cited. The judgment is afQrmed. 



MULLIGAN T. HOLLINGSWOETH et aL 
(Circuit Court, W. D. Missouri, W. D. January 15, 1900.) 

1. LANDI.OHD AND TENANT— PayMBNT OP RbNT— GiVINO DP NOTK. 

Where a lease provided that tlie lessee sliould exécute liis note for the 
amount of the rent, and should also pay the taxes on the land, "as addi- 
tional rent," the exécution of the note constitutes payment of the rent, 
so far as relates to the rights of the parties under the lease. 

2. Bamb— Bkkach op Lease— Waivek dp Fobpbiturb. 

To render the acceptance of rent by a lessor a walver of a right of for- 
feiture on account of a prior breaeh of the lease by the lessee, it must hâve 
been wlth linowledge of the breaeh; and évidence that a son of the lessor, 
not shown to hâve been hls agent, had such knowledge, is not sufflclent to 
charge the lessor wlth it . 

8. BamE— CONTINUING BbbACH. 

The use of land by a lessee, or those dalming under him, for a purpose 
prohlbited by the lease, whlch under the statutë renders the lease for- 
feitable, constitutes a continuing ground of forfeiture; and the acceptance 
of rent by the lessor wlth knowledge of such use is not a waiver of the 
right of forfeiture on account of its subséquent continuance. 
4. Bamb— SuBLEASE— AssiGNMBNT OF Lease. 

To constltute a sublease, the lessor must retain some reverslonary Inter- 
est In the premises; and a lease by a lessee to a third person, extending 
beyond his own term, Is not a sublease, but is In légal effect an assign- 
ment of hls lease, within the meaning of Rev. St. Mo. 1889, S§ 6368, 6369, 
whlch make an assignaient without the cousent of the lessor a giound of 
forfeiture. 

This is an action of ejectment, in which the jury, by direction of 
the court, returned a verdict for the plaintiff. On motion for new 
trial. 

Daniel B, Holmes, for plaintiff. 

J. M. Davis, L. H. Waters, and Wm. Leeper, for défendants. 

PHILIPS, District Judge. The plaintiff, an aged man, residing 
in Lexington, Ky., for many years has owned a section of land in 
Caldwell county, in this district, which, the circumstances indicate, 
he regarded as an investment, and intended as an inheritance for 
his children. To this end, he seems to hâve desired that the land 
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sliould be so used as to return a small income, but should not 
bc so used as to exhaust or impoverisli the soil. For a number of 
years prior to 1889 lie had rented it to one Kenney, to bo used as 
jrrazing land. On tlie Ist day of Mardi, 1889, lie made a written lease 
thereof to said Kenney for a term of one year, to expire on tlie 
Ist day of Mareh, 1890, in payment for wliieh Kenney executed to 
Iiim a note for |G00, to be paid on the Ist day of Mareîi, 1890. This 
lease contained the following provision: "It is agreed that no part 
of the land sliall be cultivated, and that the land shall alone be used 
for grazing during the year aforesaid." Without any written re- 
newal, the tenant held over from year to year, which was but a con- 
tinuation of the written lease from year to year. It is quite ap- 
parent from the correspondence between thèse parties that Mr. Mulli- 
gan reposed the utmost confidence in the friendship and integrity 
of Kenney, and relied upon him to well guard his property. By rea- 
son of extrême old âge, the physical and mental powers of Mr. MuUi- 
gan in the past few years becarae greatly impaired, so that he was 
little capable of attending to any business affairs. About two years 
ago he became so enfeebled, bodily and mentally, that his business 
was taken charge of by his wife, under power of attomey from 
him. In the fall of 1898 his son James MuUigan, of Lexington, 
Ky., of his own motion came to Missouri, to see and ascertain the 
condition of said property. Then, for the flrst time, he discovered 
that Kenney on the 23d day of January, 1894. had made a written 
lease of this land to J. A. Linville and Jacob Switzer until the Ist 
day of March, 1898, at an annual rental of |1,400, and that during 
this period the land had been plowed and cultivated each year, and 
crops of corn raised thereon; and this lease was continued by writ- 
ten indorsement thereon for the year 189S, ending March 1, 1899; 
and on the 28th day of February, 1899, the said Linville, Switzer, 
and one Austin leased a part of said premises to the défendants, 
E. W. Hollingsworth and W. A. Hollingsworth, for one year from 
March 1, 1899, to March 1, 1900, and they made a like leas'e to other 
persons of the residue of said section. This was done with the sanc- 
tion of said Kenney. After giving 10 days' notice to the tenants 
to quit, the plaintiff on April 7, 1899, instituted this action of eject- 
ment. On a trial before a jury, the jury, under direction of the 
court, returned a verdict for the plaintilï on the issue of the right to 
the possession, and the jury assessed the damages, and flxed the 
rental value of the premises. The défendants hâve flled a motion 
for new trial. 

Section 6368, Êev. St. Mo. 1889, déclares that: 

"No tenant for a term not exceeding two years, or at will, or by suffrance, 
shall assisn or transfer his term or interest, or any part thereof, to another 
without the written assent of the landlord; neitlier shall he violate any of the 
conditions of his written lease, nor commit waste upon the leased premises." 

The évidence showed that flve successive crops of corn had been 
raised upon this land, which constituted waste, as its effect was to 
impoverish the soil and injure the land. Such cultivation was also 
a clear violation of the conditions of the written lease between plain- 
tiff and said Kenney. The succeeding section (63G9) déclares that: 
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"If 'any tenant shall vlolate the provisions of the precedlng section, the land- 
lord, or person holding under him, after giving ten day»* notice to quit posses- 
sion, shall hâve a right to re-enter the premises and tafee possession thereof, 
or to ousit the tenant, subrtenant or under-tenant by the proper procédure." 

The principal contention of défendants' counsel is that, notwith- 
standing tbe acts aforesaid amounted to a violation of the condi- 
tions of the lease and to a commission of waste, the plaintiff bas 
lost his right of action under said section 6369, for the reason that 
after the forfeiture the plaintiff received from Kenney the annual 
rental. This contention is predicated of the fact that said James 
Mulligan, while in Missouri in -the fail of 1898, learned of said viola- 
tions of the lease, and that , he; required the tenants to secure the 
payment of the note given by JCenney to the plaintiff for the rental 
for the year 1898. The évidence shows, that said Kenney did send 
a draft drawn by some home bankon some bank in Lexington, Ky.; 
and as Kenney's note was thereaifter returned to him, paid, the pre- 
sumption is to be indulged that the plaintiff received the money. 
There is no question of the correctness of the gênerai proposition 
of law that if; after a forfeiture accrued against the tenant, the land- 
lord, with knowledge of the : forfeiture, receives rent money from 
the tenant, he thereby waives the forfeiture. There are sfiveral com- 
plète aoswers to this contention. In the flrst place, ii: cannot be 
said, as a matter of fact and law, that the plaintiff, in recoiving pay- 
ment of said note, collected from Kenney the rental for said land. 
In the Wfitten lease between plaintiff and Kenney there is no stipu- 
lation for the payment of rental at the end of the rental year, but 
the covenant of the lessee wasas foUows: 

''The second party [that is, Kenny] agrées to,' and has this day exeeuted to 
said flrst party [that is, the plaintiff] , bis proaiissory note for the sum of six 
Ijundred dollars, of even date herewlth, and due and payable ; one year after 
date; to tylt, on the Ist day of Mairch, 1890, -with interest at the rate of ten 
per cent, pèr annum from matvirlty' tintil paid, Which note said second party is 
to promptly payât maturlty." 

This stipulation went with ân!d «ïuàliÛèd every subséquent renewal 
from year to year, so that as ntiatter of law the only covenant of 
the lessée in this respect Waé to exécuté Ms proniisSory note, which 
he did on thè Ist day iolf lÉTarch each year, for the sum of f 600, 
which he was to pay in this instance on or beforë the Ist day of 
March, 1899. Therefore the note itself was taken in payment of 
the rent àt the time it ^as delivered, March 1, 1898. "Payment*' 
is defined in Eawle's Eevisëd Edition of Bouvier's Law Dictionary 
as "the fulfiUment of a promise, or the performance of an agree- 
ment." Black, in his Law ÎWctionary, says, "By 'payment' is meant, 
not only the delivery of some money, when such is the obligation 
of the contract, but the performance of that which the parties re- 
spectively undertook, whether it be to give or to do." The lease 
contains no promise to pay any money as rent for. the land, but the 
covenant by Kenney was to give his note; for a certain sum of money, 
payable one year after date. The lease contaii^s the further clause, 
immediately foUowing the one above quoted, to wit, "Said second 
party agrées to pay, as additional rent, ail the taxes assessed on 
said land for and d-urihg the term aforesaid," etc. Tliis confirma 
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the idea that the note itself was given and aceppftHl as ront, as the 
covenant to give the note is immediately foliowed by tlie stipulation 
to pay certain taxes as "additional rent," thus cleatly indicating 
that the rent 'feserved consisted in the giving of the note and the 
payment of the taxes. "That is payaient which the parties contract 
shall be accepted as payment. It may be made in anything else 
than money." And. Law Dict. "If a note is takea in absolute 
pavment of rent, the landlord's only remedv is upon the note." 2 
Tayl. Landl. & Ten. (8th Ed.) § 565. As said by Chief Justice Mar- 
shall in Sheehy v. Mandeville, 6 Cranch, 2G4, 3 L. Ed. 215: 

"That a note, wlthout a spécial contract, would not, of itself, discharge the 
original causé of action, is not denied. But it is insisted that if. by express 
agreement, the note is received as payment, it satisfles the original contract, 
and the party recelving it must take his remedy on it. This principîe appears 
to be well settled. ïhe note of one of the parties, or of a third person, may, 
by agreement, be received in payment" 

The express agreement hère was that in considération of the 
lease the îessee was to give his note for $(500, which he did, and the 
fact of its being payable at a subséquent date could not alter the 
effect of its acceptance for rent. The very fact that the note was 
taken implied that it was to be paid at a subséquent date. More 
than this, the acceptance of rent money after the forfeiture, in order 
to constitute a waiver, must hâve been done with knowledge on 
the part of the payée of the facts constituting the forfeiture. The 
évidence in this case is not sufflcient to show that the plaintiff, when 
the note was paid, had any knowledge of such fact. The burden 
of this proof rests upon the défendants; and in view of the great 
outrage done this old man by Kenney in taking advantage of his 
âge and enfeebled condition in renting his land for farming pur- 
poses, in violation of the express co venant in his lease, whereby he 
was receiving $800 per annum more than the rental he was paying 
the plaintiff, and impoverishing the soil, it is not toc much to say 
that the défendants should be held to strict proof on this issue. 
The uncontradicted évidence is that at the time of the payment of 
this note, and for two years prior thereto, the plaintiff was little 
more than an imbécile; and it does not appear from the évidence 
that James Mulligan at the time he was on thr promises in 1898 
was either acting as agent for the plaintiff, or that he oommunicated 
to him the facts he then learned. Unless he was then clothed with 
full authority as the agent of the plaintiff, he was under no obliga- 
tion to communicate to him any information he may hâve learned; 
and the most that can be inferred from the visit of James Mulligan 
to the premises is that he came of his own motion, as a person in- 
terested in the property of the owner. This situation is well illus^ 
trated by the case of Nash v. Birch, 1 Mees. & W. 402, in which eject- 
ment was brought against the tenant on forfeiture of the lease, which 
obligated the tenant to erect a certain shop front within a pre- 
«cribed time, with the right of re-entry for breach. Because of the 
landlord's illness, his son acted for him, with knowledge of breach 
of the covenant. and he did acts which the court was of opinion 
would hâve amounted to a waiver of the forfeiture if the son had 
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eufScient authority from the landlord. There was no évidence that 
tte landlord himself had knowledge of the breach. The court held 
thàt the forfeiture had not been wàived. Lord Abbinger, 0. B., said: 

"But the court think there Is very great difflculty as to the question of the 
son's agericy, and we are of opinion that there is not sufflcient évidence of his 
authority to waive the forfeiture." 

Park, B., said: 

"The whole tums on the point whether the son had authority to waive the 
forfeiture. It seems to me that the Son had probably an authority to receive 
the rent, but not to grant a new lease by vi^aivlng a forfeiture of the former 
one. If It had been proved that the father had notice of the altérations, and he 
had stlU allowed the son to receive the rent, the forfeiture might hâve been 
waived. But that was not proved, and the question of waiver does not, there- 
fore, directly arise in thls case. If it had, thé authorities cited show that this 
was a lease voldable at the élection of the landlord. Then I think an absolute, 
unqualifled demand of rent by a person having sufflcient authority would hâve 
amounted to a waiver of the forfeiture, and It would hâve been like the case 
I cited from Crolie's Eeports [Cro. Bllz. 3]." 

In Jackson v. Schutz, 18 Johns. 174, the lease in question con- 
tained a corenant against the right of assignaient, with the right 
of re-entry for breach. The lessee assigned to one Wager, and the 
landlord thereafter brought ejectment. The évidence showed that 
the landlord's agent collected rent from Wager two successive 
periods, and gave him a receipt "in full for rent." There was no 
évidence that the agent had communicated his knowledge of the 
assignment to the landlord. The court ruled against the contention 
that thèse receipts of rent constituted a waiver of the forfeiture. 
The court said: 

"It was proved thàt the lessee, by Indorsemêiit on the original lease, assigned 
the premises to one David Wager on the Ist day of September, 1812, without 
license, and without offerlng pre-emption to the lessors, and without paying one- 
tenth of the price of such assignment. An attempt was made to prove by 
the subséquent receipts of rents that the forfeiture had been waived, but that 
ground of défense failed, because there was no évidence that the lessors were 
then conusant of the assignment. We are therefore compelled to décide upon 
the validlty and effect of the covenant before recited." 

Clearly enough, this tuling was predicated of the proposition that, 
even where there is an agency to collect rent, that of itself is not 
sufflcient to confer upOn the agent the power to waive the for- 
feiture. James MuUigàn, who visited this land, was not even depu- 
tized by the landlord, the plaintiff, to collect rent, nor to make any 
arrangement whatever with the lessees, nor did he collect rent; nor 
does it appear that he informed the plaintiff of the acts done consti- 
tuting the forfeiture. The évidence does not even show that James 
Mulligan was acting for his mother, or that he informed her of the 
acts of forfeiture. Although she may hâve held a power of attorney 
from her husband to attend to his business, he was not under judi- 
cial guardianship, and was yet, in contemplation of law, sui juris. 
More than tbis, even if it could be said that the rental was received 
after knOWledge of the forfeiture, the continued use of the land there- 
after for farming purposes would hâve created a continuing for- 
feiture, exîsting at the time the notice to quit was given, and eject- 
ment was brought. In Farwell v. Easton, 63 Mo. 446, the iessees, 
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ias trustées of the order of Good Templars, held under a lease which 
required the premises to be used for the Templars, and for a law 
and land office. One of the lessees opened on the premises a justice 
of the peace court. It was held that his use of the property for a 
justice court was a prohibited use, and during its cdntinuance a 
cause of forfeiture was not waived by the receipt of rent after the 
original breach. The court said: 

"If the use of the premises by Easton for court purposes was a prohibited 
use, the continued use thereof for such purposes was a continuing cause of for- 
feiture, of which the landlord cannot be precluded from taking advantage by 
reason of his having received rent which accrued after the breach was orig- 
inally eommitted." 

So, in Ambler v. Woodbridge, 9 Barn. & C. 376, the court said: 
"The conversion of the house Into a shop is a breach, complète at once, and 
the forfeiture thereby incurred is waived by a subséquent acceptance of rent. 
But this covenant is that the room shall not be used for certain purposes. There 
was therefore a new breach of the covenant every day during the time that 
they were so used, of which the landlord might take advantage." 

At the time the action of ejectment in the case at bar was brought, 
the défendants were in possession; and they défend themselves un- 
der the lease from Kenney to Linville et al., which lease expressly 
provided that Kenney "does by thèse présents lease and to farm 
let" the premises in controversy. And the lease from Linville et 
al. to the défendants contained this express provision: "The par- 
ties of the first part [that is, Linville et al.] reserve the stalk flelds 
for pasture; the corni to be gathered not later than January Ist, 
1900." Therefore the conclusion is inévitable that for the year 
1899 thèse défendants were continuing to cultivate the lands for 
farming purposes, and raisin g corn. In the absence of any attempt 
on the part of the défendants to a contrary showing, it is clearly 
to be presumed that when this action was brought the défendants 
were in x>ossession, using the land for the purposes contemplated 
by their lease; and as a part of the rent reser\'ed by Linville et al. 
was the stalk flelds from the annual crops, which crops were to be 
removed "not later than January Ist, 1900," to enable Linville to 
turn his stock in upon the stalk flelds, the conclusion follows that 
the lease from the plaintifE to Kenney was being forfeited during 
every day of the occupancy of the land by the défendants, which, as 
a part of the rent, required them to'raise a crop of stalks for Lin- 
ville's cattle. 

"ViTiile it is not deemed essential to the support of the verdict iu 
this case that the discussion should go further, yet it is but respect- 
ful, perhaps, that the court should give expression to its view re- 
specting the contention made in the brief of one of défendants' coun- 
sel, that the lease from Kenney to Linville et al. was a sublease, 
as distinguished from the assignment mentioned in said section 
6368 bf the Bevised Statutes; that, as there is no provision in the 
lease from the plaintiff to Kenney prohibiting a subleasing, no for- 
feiture can arise from the mère act of subleasing. The lease from 
Kenney to Linville et al., of Mareh, 1894, was originally for a period 
of four years; and it was extended from March 1, 1898, for a period 
ending March 1, 1899, from whith it is apparent that the term for 



222 ri 198 FBDBBAL RBPORTBB. 

which Keiiney let to iLiiiTille et ali' eitended beyond Ma own term of 
leas€ f rota the plaintiff.i îlMs being so, the transaction takes away 
the charactèr Gf a smblea&e, and amonoted to an assignment. It ia 
a well-settled principle of law governing the relation of landlord 
and tenant' that, to constitute a subleâfee, the lessor must retain 
some revepsiaûary interest in the premises sublet. "If the tenant 
parts with the demised premises for the whole of his term, although 
bis deed purports an underleaae, yet it is, in légal effect, an assign- 
ment, and opérâtes as a breacb of his cbvenant." 1 Wood, Landl. 
& Tën. (2d Ed.) p. 714;. "It iS essential to a lease that some rever- 
sionary interest be left in the lessor; for if by the instrument pur- 
porting to be a démise he parts with the whole interest in the prem- 
ises, or 'mâkes à lease for a period exceeding his own terra, it will 
in eithér case amount to an assignnjent of the term." 1 Tayl. Landl. 
& Ten. (8tb Ed.) § 16. , The motion for a new trial is denied. 



WBtiLS V. NATIONAL LIFE ASS'NOF HÀRTFpED. 
(Circuit Court of Appeals, Fiiih' Circuit January 9, 1800.) 
No. 812. ■ 

1. CoNTBACTS— Action fob Brbach— Damagçs, 

' A party to a' contraet htts but one <^iise of action for Its breach, whlch 

' îs Indivisible, and In an action theréon b& is entitled to lecover whatever 

damages be çao prove witliln therulesof evidenôe. Wbere, in accordance 

, wltb the rules of pleading of the couît la wbich he sues, he sets out a 

statement of the facts, he cannot be requlred by the party guilty of the 

breach to elect whether hè will clalm for losses and expen'sès Incurred on 

the falth. of the contraet, or for the lôss of profité, but he may clalm for 

both; and. In case the profits camiot be piroved with sùfflcient certainty 

to warrant a recovery therefor, he may at least recover for the money 

and labor reasonably expénded, in good falth in reliance on the contraet. 

8. Damagïis— Breach of CoïrTRACiL-ijOss oi' Profits. 

I Plaintlff entered Into a contraet by which he bécame the gênerai agent 
for défendant (a life Insurance company) for a term 6t years, withln a 
speclfled territory. He was to hâve sole charge of such terrltory, to dévote 
his services to the business, establish subageneies at his own expense, and 
receive as his sole compensation Coniriiissions on the initial and renewal 
premiums recelved from the buslnesè he secured. Helâ^ in an action for a 
breach of the contraet by défendant by transferring the business to other 
agents durlng the term wlthout just cause, that plaintlffl was not llmited, 
as to damages, to compensation for the money and time expénded, but was 
entitled to clalm for loss of commissions, whlch were by the contraet made 
thé rùeasure of his compensation; thftt hé toight shoW the commissions 
whlch would hâve accrued to hlm under. the contraet from renewal pre- 
miums pn poUcies actually taken by hlm (the presnmption being, as be- 
tween the parties, that ail would be coptlnued in force), and also the 
àmount of new business done by défendant wlthin the terrltory through 
the new agents, whlch waè proper to be consldered by the jury, together 
with other relevant évidence, In determlning the probable amount of com- 
missions which would hâve been earned but for the breach of the contraet 
by défendant, and If, on the whole évidence, the jury found that plaintlff 
had suffiered loSs of profits In excess of the amount of his outlay of Personal 
services and expenses, ne was entitled to rècover such excess. 

In Error to the Circuit Court of the United States for the Northern 

District of Texas. 
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The pétition In this case sbows, substantially, that the defenrlant, the Na- 
tional Life Association cl: Hartford, ou June (i, ISiM. entered iiito a contract 
iu vvritiiig witli Adoiph J. Miller, wliereby it appoiuted bim its manager for the 
State of ArkaDsas and a part of the state of Texas, designated in the contraeL 
This writîng expressly provided that the contract then entered Into mlght be 
BoUl, assigned, or transferred, with the written consent of the company, and not 
otherwise, and provided that the contract should torminate by limitation 10 
years from and after the date above written. Thereafter Miller did sell, assign, 
and transfer this contract to the plaintilï, W. X. Wells, and one W. T. Shaw, 
and on Marcb 23, 1896, the défendant expressed in writing its assent to this 
transfer, and by the saœe, writing agreed to extend the time of the contract 

so as to run 10 years from the date of this written assent. On June , 

189G, the plaintiff aud Shaw, by and with the consent of the défendant, re- 
leased their right under the contract to represent the défendant in the state 
of Arkansas; and the défendant, in lieu thereof, concedod to them ail rights 
undor the contract and agreements to solely represent the défendant through- 
out the entire state of Texas for and during the 10-year period dating from 
March 23, 1896. On August , 1896, the plaintiff, for a valuable considér- 
ation, purchased the entire interest of Shaw in the contract, by and with the 
consent and approval of the défendant, and thereby became the sole manager 
of the défendant for the entire state of Texas. By the terms of the contract 
it was made the duty of the manager to solicit and procure applications of 
persans to become members of the défendant company; to procure the appoint- 
ment of agents in the territory under his charge, whose duty it should be to 
solicit applications; to forward ail such applications to the home otHce of the 
company for approval or rejection by the olflcers thereof; to receive policies 
and deliver the same, and to receive the first premiun:; and to thoroughly in- 
spoct ail business written by any agents appointed by him. It waS, made his 
duty, and he tiound himself, to accoimt for, deliver, and pay over on demand, 
according to the instructions or requirement of the company, ail sums of money 
which he mlght receive as premiums, advances, or otherwise, and ail policies 
of insurance and otber effects which he might receive on acconnt of the com- 
pany, whether such sums of money or other property were received by him or 
by any clerk, agent, or other person employed by him. He agreed that during 
the cpntinuance of this contract he would dévote his entire time and énergies 
to the service therein mentioned, and would perform such other duties as should 
be reqnired of him by the officers of the company in order to thoroughly de- 
velop and work the territory confided to his management. The authority of 
the manager and his aj,,;nts was strictly limited, to the extent that neither he 
nor his agents should make, alter, or discharge any contract between the com- 
pany and others, or waive forfeiture, extend crédit, or make collections of 
nioney for its account (the first premium excepted), unless he should tirst be 
provided with receipts signed by the secretary of the company. For his com- 
pensation he was to receive a specifled per cent, of the original and the renewal 
premiums charged on the différent classes of insurance to be written by the 
company. It was expressly provided that he should receive no further rémunér- 
ation for any service than as stated in the contract, and that he should not 
contract debts in the name of the company, unless specially authorized in 
writing, and that, in considération of the specifled compensation, he should pay 
any and ail agency expenses, médical examination fées, and ail license fées in 
the state in which he was to do business, together with the state, county, and 
municipal taxes which might be required upon the first year's business or pre- 
mium receipts. It was provided further that, if the manager should neglect 
or refuse to thoroughly develop and work the territory allotted to him, then 
the company, at its option, might employ other agents in any portion of the 
territory so neglected, without otherwise affecting the contract, and that the 
manager should bave no claim on the business so effected by such other agent 
or agents so employed; that otherwise the company should not appoint other 
agents within his territory. 

The pétition avers: That the plaintiff, since he flrst became manager for 
the défendant, bas devoted his entire time and énergies to representing the 
défendant, and in carrying ont and performing ail of the duties devolving on 
him by vlrtue of the contract to thoroughly develop and work the territory 
allotted to him. That from the time he first became manager for the défend- 
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ant, up to the bréach of the eontract by it, he thoroughly worked and developed 
the business in ail of the territory allotted to him, and bas not neglected or 
refused to do tbe same. That durlng the time he was so engaged he had eor- 
respondenee with no less than 300 subagents in regard to eanvassing, solicit- 
ing, and securing policies of Insurance for tbe défendant in the state of Texas, 
and during that time bas had not less than lOO agents actively at work solicit- 
ing and securing for the défendant policies of Insurance of the classes described 
in the eontract. That the défendant Is the only Insurance company of the 
natural pi'emium and old-line insuranee companies that writes under-average 
insurançe and substandard insuranee (that is, insuranee upon negroes; saloon 
keepers; persons of over and under weights; persons of light pliysical impair- 
ment; debtors or creditors; persons of heart murmur; téléphone, telegrapb, 
sawmill, and railroad men and women), and that by reason thereof the plain- 
tiff's eontract Tvith the défendant was a most advantageous and profitable one 
to the plaintiff, as ail of thèse risks are much more easily proeured than flrst- 
class risks or standard Insurance. That up to the time of the breach by the 
défendant the plaintiff had fully and faithfully carried out hls part of the eon- 
tract, and performed ail other duties required of him by the ofïicers of the com- 
pany. That he bas made a scientiflc study of the insuranee business for years, 
and is a person of great expérience in that business, and possessed of more than 
ordinary push and energy, tact and s'agacity, and is m every way well fltted 
for the duties that devolved upon him under the eontract. That at the time 
he purchased the eontract he pald therefor fl,500 in cash, with the knowledge 
and consent of the défendant. Tbat the eontract could not bave been purchased 
for less money, and that tbe prlce paid for it was reasonable. That in order 
to put the business of the défendant on a flrm footing in Texas, so as to readily 
procure applieants to take policies in that company, it was necessary to adver- 
tisé the same, and to place the merits thereof before the people of Texas, 
and that in order to do this he had many thousands of circulars printed, set- 
ting forth the advantages of the company, and the benefits to be derived there- 
from by those who would take policies therein. That he had thèse circulars 
distributed ail over the state of Texas; sending them to many thousands of 
persons who would be llkely to take Insurance in the company, and especially 
to a great many insuranee agents. That, in addition to his correspondenee with 
a great many insuranee agents in différent parts of Texas, and his employ- 
ment of over 100 men to work under him to solicit and sell insuranee for tlie 
défendant company in that state, he was compelled to go in person to différent 
cities of the state, and see the agents, and give them proper instructions for 
procuring applieants for insuranee in the défendant company, and was com- 
pelled to incur reasonable expendltures incident to such traveling and estab- 
lishing subagencies for the défendant company. That the publication and dis- 
tribution of such literature, tbe cost of postage and stationery to send the 
same, and bis traveling expenses incurred, amounted to the reasonable sum of 
îpl,P00, made up as foUows: Expended for postage, $700; for printing circulars 
and stationery, $100; and fot traveling expenses, $200. That, from the time 
he acquired the eontract until tbe same was breached by the défendant, he gave 
ail of his time to the faithful performance of the services Required, and that 
for the period thus engaged, namely, 10 months, bis services were reasonably 
worth $250 per month, maklng for the 10 months $2,500, whlch is an entire 
IdSs to the plaintiff, by reasob 6f the défendant's breaching its eontract. That 
it was necessary to do a great deal more work during the iirst 12 months after 
tliè' plaintiff acquired the eontract, in order to establish the company in Texas, 
thâh at any other time thereafter. That during the time of the plaintiff's serv- 
ice he did succeed in writing about $150,000 of insuranee for the défendant 
comiiany, and applieants in Texas acquired, policies of insuranee in the défend- 
ait company aggregating that amount by and through his efforts prier to the 
date of the breach of the eontract by the défendant, and while be was adver- 
tifeing the company and establishing agencies. That the greater part of the 
insurançe thus wrltten by him were rejected risks from the Hartford Life & 
Annuity Association and frpm other insuranee companies. Tbat the business 
of the défendant company in Texas was daily increasing, and that after the 
date of the breach of the eontract by the défendant, by reason of the premises 
in his pétition alleged, it -«^ould hâve involved comparatively iittie trouble and 
expeuse for the plaintiff to bave fully performed his eontract in Texas for the 
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reK..Jnder of the 10 years, and to hâve constantly increased tlie amount of 
business, after baving so advertised the company, established agencies, and 
Ijlaced the business of the défendant on a solid basis in the state. Tbat, not- 

withstanding the facts in the premises, the défendant did on December , 

18i)(>, violate and breach its contract, in the following tlagrant manner, to wit: 
It did on that date, without the Ituowledge and consent of tlie plaintifï, ompioy 
>he Hartford Life & Annuity Association, and the Hrm of Harris & Patterson, 
of the City of Dallas, insurance agents, and a great many other agents and 
insurance companies doing business in the state of Texas, to solicit and procure 
applicants for policies of insurance for the défendant, and especially to procure 
substandard risks or insurance for it, and to solicit and procure applications of 
persons to become members of or policy holders in the défendant company, and 
did on that date, and since that time, through thèse other agents, issue, with- 
out the knowledge and consent of the plaintifC, a great many policies of insur- 
ance to persons in the state of Texas, and did on that date, without the knowl- 
edge and consent of the plaintifC, employ said insurance companies and agents 
to become permanent représentatives and agents for the défendant, in direct 
opposition to the plaintifC, and to procure applicants for substandatd and other 
insurance, and to deliver policies thereon for it in that state, and agreed with 
the flrst-named company, the Hartford Life & Annuity Association, that the de- 
fendant would not employ or seelî to employ any agent employed by that com- 
pany, or accept business ofCered to the défendant by or through any sueh agents, 
thereby depriving the plaintifC of the services of the agents who were at and 
prior to that time in the employment of the plaintifC, and depriving him, also, of 
bis commissions and renewals on said Insurance, and willfuUy violating the most 
material provisions of his contract, and flagrantly breaching the sarae, to the 
great damage of the plaintiff. That, after the défendant had so breached the 
contract, it employed Adolph J. Miller, and many other agents and agencies, 
whose names are unknown to the plaintifC, In Texas, to solicit applications and 
to sell insurance for it, and to do the work that the plaintifC could and would 
hâve done, were it not for said breàch. That the défendant, through its agents 
and agencies, after the date of the breach, procured applicants for policies in 
the défendant company, and deUvered pohcies to persons in Texas to the 
amount of about $1,000,000 prior to the time of the flling of this pétition, and 
the premiums on ail of said iwlicies, as stipulated in said contract, were for the 
flrst year coUected by the défendant and its said agents. That by the terms 
of the contract the plaintifC could and would hâve written such insurance, and 
hâve coUected on ail the same an average of $20 premium per $1.000, the aver- 
age amount charged and required by the défendant, in accordance with said 
contract, as premium therefor for the flrst year of said insurance, and said pre- 
mium has been and will be coUected by the défendant on said policies for each 
year after the flrst year, and that by the terms of his contract he would bave 
earned and been entitled to receive an average of 70 per cent, of the flrst year's 
premiums on ail of said insurance, to wit, the sum of $14 on the $1,000, as pro- 
vided by the contract. That the costs and expenses of every nature whatever 
in procuring and writing said insurance, and paying the subagents for their 
work, would hâve amounted to not exceeding .ôO per cent, of the gross amount 
of the flrst year's premiums, leaving net profits to the plaintifC of $4 on the 
$1,000, and that by reason of the premises there is due to the plaintifï as com- 
missions on said poUcies so procured and issued by the défendant, and which 
could and would hâve been procured by the plaintifC since said breach, the 
sum of $4,000. That the policy holders who actually took insurance by and 
through the efiCorts of the plaintifC, and through the efforts of the défendant 
and its agents, after the breach of the contract, bave paid the annual premium 
to the défendant on said policies for the flrst year, and will continue to pay 
the premiums on said policies for each and every year thereafter for the v)eriod 
of at least 10 years from the date of such policies, and that by reason of pay- 
ing the premium for the flrst year, or "renewing the insurance," as it is com- 
monly called, the plaintifC would hâve been entitled to and hâve earned by vir- 
tue of his contract the sum of $2.50 as renewals on each $1.000 of insurance, 
according to the face value of the policies, for ail policies renewed or continuée! 
by the insured each year after the flrst year, and that hy reason thereof he is 
entitled to renewals on ail of the policies alreadv written and issued by the 
99 F.— 15 
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défendant to persons In Texas since Mareh 23, 1896, to the date of the filing of 
his pétition, tor and durlng the perlod o£ io years after the respective dates 
of the first annlversary thereof, in accordance with the contract, aggregating 
the sum of $20,000, by reason of the breach of the contract. 

The plaintlff prays damages in the sum of $5,000 on aecount of his expendi- 
tures and the value of his services as set ont in his pétition, and for tlie sum 
of $24,000, loss of profits, based upon Insurance actually written by the de- 
fendant since its breach of its contract,, whleh the plaintlff could hâve written 
but for tiiat breach, and by rwaon of the loss of renewals upon ail the insurance 
so written, as well as that, written by the plaintlff prlor to the breach. Thia 
pétition was flled on September 9, ISaS. 

On November 22, 1898, the défendant submitted a gênerai demurrer and 16 
spécial exceptions. On November 25th the parties flled a written stipulation 
"that the jury is waived." The juâgment récites that "thls cause was regu- 
larly called for trial on Nfl^ember &th, and, the jury havhig been waived, 
the matters of fact as well as of law were isubmitted to the court, who, after 
bearing the pleadings, évidence, and argument of counsel, took the cause under 
advisement." Bxcept so far as It may be shown by the formai recitation In 
the judgnient, it does not appear that any évidence was offered by elther party, 
and there Is no minute entry, other than the final judgment, of any action by 
the trial court on the demurrer and exceptions submitted by the def endaat. In 
the final judgment it is furthér reclted that "the court, having duly considered 
thls cause,, is of opinion that spécial exceptions Nos. 2, 5, 7, and 8 of the dé- 
fendant to the plaintlff's pétition are well taken; * * • and, it appearlng 
to the court that the exceptions sustàlned in thls cause reach the f oundation 
of the plaintlff's clalm," the cause was dlsmlssed, and judgment rendered 
agalnst the plaintlff and the sureties on his cost bond for ail costs incurred in 
the cause. It appears from lie one brief blll of exceptions, in the record tixa.t 
the court sustàlned the seventh of the défendant' s spécial exceptions before 
aeting on the others. It shows that, In, ; siastainlng this exception, the court 
ordered the plaintiff (oyally, of , course, as ao minute entry thereof appears) to 
make an élection as to whether he would ask for damages for the loss of profits 
aUeged tb hâve been sustàlned by him by reason of the alleged breach of the 
contract, and only such profit^, or whether he would relinqulsh his prayer 
for such profits, and ask merely for the alleged damages occasioned by the 
alleged breach, based upon the amount , alleged to hâve, been paid by him, wIth 
defendant's knowledge, for the contract,; tpgether with tbe necessary expenses 
alleged by him to hâve been Incurred in preparlag to carry ont the contract, and 
the reasonable value of his services in so dolng (the court holding the pétition 
to be defectlve, in that It prayed for both classes of damages), and required 
that the plaintlff elimlnate absolutely from his pleadings elther his prayer for 
damages based upon the profits lost, of his prayer for damages based upon the 
expendi tures incurred and the value of his services, to which action of the court 
the plaintiff excepted. The blll of exception further shows that thereupon the 
plaintiff asked leave to amend his petitipn so, that the prayer thereof should 
read as follows: "Plaintiff iSrays for judgmept for damages by loss of profits 
resulting from sald breach in the sum of, to wlt, $24,000, based upon sald 
Insurance actually written by the défendant, as herelnbefore alleged, since sald 
breach, and whlch plaintlff could hâve written but for sald breach, and the 
renewals upon such insurance, as well as upon the renewals on the Insurance 
written by plaintlff. prlor tQ sald breach. But if, for any reason, the court 
should be of the opinion, after hearing the évidence, that plaintiff is not enti- 
tled to judgment for damages based upon the loss of sald profits, then he prays 
that he hâve judgment for hjs damages In the sum of, to wlt, $5,000, based 
upon the sum paid by him for sald contract, to wlt, $1,500; his expenses in- 
curred in preparing to carry out sald contract, to wlt, $1,000; and the reason- 
able value of his services In carrylng out the same, as herelnbefore set forth," — 
whlch amendment the court refused to allow, and required that the plaintiff 
elimlnate absolutely from his pleadings elther his prayer for damages based 
upon profits lost, or his prayer for damages based upon said expenditures and 
the value of his services as aforesald, to aU of which action of the court the 
plaintiff excepted. And without waivlng JiiS exceptions, and in obédience to 
the order of the court, the plaintiff then,.uiider protest, amended his pétition 
by strlking out so much thereof as prayed for damages based upon the expendi- 
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tuies made by him in preparing to carry out, and in carrying ont, liis contract, 
and upon tlie reasonablé value of hls services, and the amount paid for the con- 
tract, except such part thereof aS corresponded wlth the unexpired term of the 
contract (that is to say, amended the same so as to pray only for damages for 
loss of profits, and such part of the $1,500 paid for the contract as corresponded 
with the unexpired term of the contract), which last amendment, though not 
actually written in the pétition, was considered as having tieen written therein 
by both parties to the case, and agreed to by the court, and was so considered 
by the court. After the pétition had been amended as just stated, the court 
sustained the defendant's spécial exceptions Nos. 2, 5, and 8 to the plaintiff s 
pétition, to which action of the court in sustaining each of the exceptions the 
plaintifif duly excepted. 

On- the prayer for a wrlt of error the plaintiff assigned errors as follows: 
"(1) The court erred In sustaining defendant's seventh spécial exception to 
plaintiff' s pétition, which is as follows: 'Défendant specially excepts to the 
entire pétition because the same proceeds upon two entlrely inconsistent causes 
of action, to wit, the alleged breach of the contract for which damages are 
sought to be recovered, and the alleged value of services charged to hâve been 
rendered the défendant herein.' (2) The court fuii;her erred, when acting ou 
said seventh spécial exception, in oraering the plaintiff to malie an élection 
as to whether he would pray for damages for loss of profits aUeged to hâve 
been sustained by reason of the defendant's alleged breach of the contract, 
relinquishing his prayer for the other éléments of damages aslied for in the 
pétition, or whether he would relinquish his prayer for such profits, and asli 
only for the damages aUeged to hâve been occasioned by such breach, based 
upon the $1,500 claimed by him to hâve been paid for the contract with defend- 
ant's knowledge, together with the necessary expenses alleged by him to hâve 
been Incurred in preparing to carry out said contract, and the reasonablé value 
of his own services in so doing, ail of which is shown in plaintifE's bill of ex- 
ceptions. (3) The court erred, after having sustained sàld seventh spécial ex- 
ception, and having made the order complained of in the last preceding assign- 
ment, in refusing to allow plaintiff to amend the prayer of his pétition wherein 
he prays for damages based upon loss of profits as well as upon his expenses 
and value of services, sq as to pray for damages in the alternative, as follows: 
'Plaintiff prays for judgment against défendant for damages by loss of profits 
resulting from said breach in the sum of, to wit, $24,000, based upon said In- 
surance actually written by the défendant, as herelnbefore alleged, since said 
breach, and which plaintiff could hâve written but for said breach, and the 
renewals upon such Insurance, as well as upon the renewals on the Insurance 
written by plaintiff prior to said breach. But if, for any reason, the court 
should be of the opinion after hearing the évidence that plaintiff is not entitled 
to judgment for damages based upon the loss of said profits, then he prays 
that he bave judgment for his damages in the sum of, to wit, $5,000, based upon 
the sum paid by him for said contract, to wit, $1,500; his expenses incurred 
in preparing to carry out said contract, to wit, $1,000; and the reasonablé value 
of his services in carrying out the same, as hereinbefore set forth,' — ail of 
which is shown in plaintlff's bill of exceptions. (4) The court erred in sustain- 
ing the defendant's second spécial exception to plaintiff's pétition, the exception 
belng as follows: 'Défendant specially excepts to said entire pétition because 
it appears therefrom that the damages claimed are purely spéculative, there 
being no possible way to arrive at such damages, save upon the supposition 
that certain work would hâve been in the future performed by him; that this 
work would hâve, in turn, secured certain applications; and that thèse appli- 
cations would hâve been such, tbat the company would hâve, in the exercise of 
its discrétion under the contract, accepted such applications.' (5) ïhe court 
erred in -sustaining defendant's fifth spécial exception to plaintifTs pétition, the 
exception being as follows: 'Défendant specially excepts to said entire pétition 
because, if the acts alleged therein as a breach on the part of this défendant did 
constitute a breach, then the plaintiff bas entireiy misconceived the measure 
of damages in such cases, and fails in law to show any right to recover any 
of the sums alleged in said pétition as damages, or any portion of the same.' 
(6) The court erred in sustaining defendant's eijiiitii spécial exception to plain- 
tiff's pétition, the exception being as follows: 'Défendant siiecially excepts to 
the entire pétition because the remedy for tiie alleged acts ou the part of the 
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défendant complalned of as a breach Is agteod upon in the contract, auu piain- 
tiff hadi no rlght to abandon the contract as eotitemplated therein for such cause, 
andibeeaus&isucb acts as those complalned of are not vital; and do not go to 
the . f ouBdatlon or essence of the contract, and compensation may be niade 
theref or In damages.'" 

Dretv Prujt and L. A. Smith, for plaintifl in error. 
W. if., Gano, for défendant in error. 

Bèfore PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCOEMICK, Circuit Judge (after stating the facts as above). 
The rulings'of the trial court, and the errors assigned thereon, pré- 
sent suhistaiitially two questions: (1) Oan the plaintifE join in one 
action for damages for breach of the contract a claim for the loss of 
anticipated profits with the ciaim to recover his losses for actual 
outlay and expenditurea? (2) Are the anticipated profits for the loss 
of which he claims damages in this case too remote to sustain an ac- 
tion? Conforming to the practice and pleadings in the state of 
Texas, the plaintiff's case is presented by a pétition setting up fully 
ail the facts <ih which he bases his claims, for damage. 

The first of the questions above stated seems to us to be answered 
by the reasoning and revie^v of authorities in the opinion of the court 
in the case of U. S. V. Behan, 110 U. S; 338, 4 Sup. Ct. 81, 28 L. Ed. 168. 
Adopting substantjàlly thelanguage of thé very learhed judge who 
delivered that opinion, without quoting wilh literal acouracy, we ob- 
serve that he therein says: 

Wheii a party injnred by the stoppage of a contract elects to go for damages 
for the breach thereof, the flrsil; ètnd most obvions damage to be shown Is the 
amount which he bas been induced to expend on the f aîth of the contract, 
Including a fait allowance for his ovn time and services. "Unless there Is some 
artlflcial rnle of law whlch bas tàken the place of natural justice in relation 
to the measure of damages, It Would seem to be quite clear that the claimant 
ought at least to be made whole for losses aad expenditures. If he chooses 
to go fnrther, and claim for the loss of anticipated profits, he may do so, sub- 
Ject to the rnjes of law as to the character of profits whlch may be thus 
clàlmed. It does not lie, however, In the mouth of the party who has volun- 
tarily and wrongfully put an end to the contract, to say that the party Injured 
has not beefl damaged, at least to the amount of what he has been Induced 
f airly and In good faith to lay ont and expend, Including his own services. 

• • • At least, It does not lie in the mouth of the party in fault to say 
thIs unless he can Show that the expenses of the party injured bave been ex- 
travagant and unnecessary for the purpose of carrylng out the contract. 

♦ • * The claim for profits, If not sustalned by proof, ought not to preclude 
a recovery for the claim for losses sustained by outlay and expenses. In a 
proceeding lilie the présent, in which the claimant sets up by way of pétition 
a plaih statement of the facts, without technieal formality, and prays relief 
either in a gênerai manner, or In an alternative or cumulative form, the court 
ought not to hold the claimant to strict technieal rules of pleadlng, but should 
give to bis statement a libéral interprétation, and afiford him such relief as he 
may show hlrnself substantlally entltled to, if within the falr scope of the 
claim as exhlbitéd by the farits set forth in the pétition." 

In the case of Dennis v. Maxfleld, 10 Allen, 138, which presented a 
question closely analogous to the one we are now discussing, it is 
said in the opinion by the chief justice: 

"The breach of the contract by the défendants has created only one cause of 
action in favor of the plaintiff. His compensation for this breach necessarily 
embraces aU that he Is entltled to recover under the contract Indesd, his right 
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to recover anytliing— as well that which was earned before as that which 
would hâve been eamed if he had not been discharged — dépends on the ques- 
tion whether lie bas performed his part of the rontract. A party cannot sever 
a claim for damages arising under one contract so as to malie two distinct and 
substantive causes of action." 

Tke second question présents more difficulty. We quote again 
from U. S. V. Behan, supra: 

"The claimant was not bound to go for profits, even though he counted for 
them In his pétition. He might stop upon a showing of losses. The two heads 
of damage are distinct, though closely related. When profits are sought, a 
recovery for outlay Is included, and something more. That something more is 
the profits. If the outlay equals or exceeds the amovmt to be received, of course 
th. 1-e can be no profits." 

It is clear that the plaintiff and the défendant, in entering into 
the contract which is made the basis of this action, each had in con- 
templation not only the outlay of expenses and personal service to 
be contributed by the plaintiff, but, and equally, the earning of profits 
from the per cent, on the premiums to be allowed the plaintiff as his 
sole compensation for his expenditures and service. As was said in 
the case of Dennis v. Maxfleld, supra: 

"Thèse earnlngs or profits were therefore within the direct contemplation of 
the parties when the contract was entered into. They are undoubtedly In thelr 
nature contingent and spéculative, and difficult of ascertainment; but, being 
made by express agreement of the parties of the essence of the contract, we 
do not see how they can be excluded in ascertaining the compensation to which 
the plaintiff is entitled. Would it be a good bar to a claim for damages for 
breach of articles of co-partnership that the profits of the contemplated busi- 
ness were imcertain, contingent, and difficult of proof, and could it be held for 
this reason that no recovery could be had in case of a breach of such a con- 
tract? Or, in an action on a policy of insurance on profits, would it be a valid 
défense, in the event of loss, to say that no damages could be claimed or 
proved, because the subject of insurance was merely spéculative, and the data 
on which the profits must be calculated were necessarily inadéquate and in- 
suflicient to consUtute a safe basis on which to rest a claim fot indemnityî 
The answer is that in such cases the parties, having by their contract adopted 
a contingent, uneertain, and spéculative measure of damages, must abide by It, 
and courts and juries must approximate as nearly as possible to the truth in 
endeavoring to ascertaln the amount which a party may be entitled to recover 
on such a contract in the event of a breach. If this is not the rule of law, we 
do not see that there is any alternative short of deelaring that where parties 
negotlate for compensation or indemnity in the fonn of an agreement for prof- 
its, or a share of them, no recovery can be had on such a contract in a court 
of law, — a proposition which is manifestly absurd." 

In the case of Bagley v. Smith, 10 N. Y. 489, in which claim for 
damages for loss of profits by the wrongful dissolution of a partner- 
ship was sought, the judge who delivered the opinion of the court 
said: 

"The object of commercial partnership is profit. This Is the motive upon 
which men enter into the relation. The only legitimate bénéficiai conséquence 
of continuing a partnership is the maliing of profits. The most direct and 
legitimate injurions conséquence which can follow upon an unauthorized dis- 
solution of a partnership is the loss of profits. TJnless that loss can be made 
up to the injured party, it is idle to say that any obligation is Imposed by a 
contract to continue a partnership for a fixed period. The loss of profits is one 
of the common grounds, and the amount of profits lost one of the common 
nieasures of the damages to be given upon a breach of contract." 



230 99 FEDERAL. REPORTER. 

In Insurance Oo. y. îfexsen, 84 Ind,, 347, it wa^ held that, in a suit 
by ap agent against an insurance company for damages resulting 
f rom his fwrongf ul discharge during tlie existence of the contract, liis 
recovéry is Dot restrictèd mei*ely to commissions on prëmiums col- 
lected prier to his dismissal, but may include the probable value of 
the i^pesv;als on poUcies obtained by him, upon which future prë- 
miums would, in the ordinary course of business, be received by the in- 
surance company. s ., 

In Hitchcock v. ^nights of Maccabees fMich.) 58 N. W. 640, on 
a trial' of an action agàinst a mutual beneflt society for breach 
of contrîict, the plaintiff showed that he was employed by the 
défendant to establish lodges in an! exclusive territory, at his own 
expense, and what his proportion of the membership fées and per 
capitaJdues would hâve been, had he established the lôdgès éstab- 
lished by défendant in his territory during the unexpired tértii for 
which he was employed, and the cbst of like work he had already 
donè. Held, that the question of his damages should havé been 
submitted to the juty. In the opinion the court . say : 

"In case oiE a breach by plaintiff, defiendant could perform the work, and re- 
cover as damages the différence between the priée agreed upon and the cost of 
completion. In case of a breach by défendant, the profits lost constitute the 
legitijnàte measure ht damages. The law is not sq blind to justice as not to 
requîre the défendant to respond in damages, if there is any reasonable basls 
for their asôertainment. Ttiere is no pre^umption, légal or otherwise, that the 
plaintiff' bould not hâve eompleted the work. The défendant was satisfied with 
the succeSs of ; the plaintiff. It is a fair, presumption that he would hâve 
succeeded.' It îs a fair inferenpe from the évidence that the defendant's officers 
brolie the c6ntract becaijse of the success, and the belief that they could secure 
thè accompll'shment of the wbrk cheaper, which they in fact did. The défend- 
ant took charge of the work which thè plaintiff had dpne, and eompleted It. 
The défendant may not now sày, 'It is tniè, I eompleted the work, but there 
is no cèrtalrity you could.' f * • It bas been demonstrated not only that 
the work could be, but that it has been, done. It is a fair inference that It 
could hâve been done as we^l by the plaintiff as by the défendant. One élé- 
ment of damage is established, by the contract, and the évidence from the 
defendant's own books, namely, the amount agreed to be pàid, and the benefits 
re^ped by it. ,the only other élément is the cost of doing the work, which, 
de;ducted from the amount to be paid, would establish ! the profits. The ex- 
pansé of whàt plaintiff did is some évidence upon which to base a judgment 
of thé expense of doing tbe rest of the work. If that be the only évidence 
as to the cost, and plaintiff can establish by expérience that it is more difflcult 
and éxpensive to accomplish the first part of the work than the last part, 
défendant cannot complain if the jury, take that as a basis to détermine 'the 
cost. On the contrary, such a basis would be favorable to the défendant; 
and, if this were the only basis, we think, under the circumstances of this 
case, it was sufficlent to justify a submission of the case to the jury. He who 
breaks his contract rriay not deny to the injured party tlie fair inferences to 
be drawn from the part performed." 

In Lewis v. Insurance Co., 61 Mo. 534, the action was to recover 
damages for, bteâch of a contract by the provisions of which the 
plaintiff agreed to woi-k exclusively for the insurance company for 
the term of flve years, and also bound himself to work the territory 
with a fuU corps of energetic and reliable agents. He had ail the 
authority of a gênerai agent in soliciting insurance and collecting 
prëmiums. As a compensation for his services and expenditures, he 
was to hâve a certain per cent, on prëmiums, as specifled in the con- 
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tract. The plaintiff was only permitted to conduct bis agency about 
half the time agreed on by the stipulation; the défendant having 
voluntarily sold and transferred the Avhole of its business to another 
Company, thereby discontinuing its business and depriving itself of 
the power to keep and perform its part of the contract. The cour-t 
held that the inability of the défendant to continue its business was 
no excuse for its breach of the contract witli the plaintiff, who could 
recover such damage as was done him by the breach. In the trial 
court he had been allowed to show how much he had realized during 
the existence of the contract, and the estimate in that verdict seems 
to bave been placed upon the past actual earnings, together with the 
testimony of actuaries as to what probably would be the value of the 
renewals on policies already obtained. With référence to the ad- 
missibility and value of this testimony the court, in its opinion, says: 

"A custom or usage bas spninf; up and exists with insurance companies by 
whlch adjustments are made as to the value and renewals of policies for any 
given length of time. By the use of statistieal tables and eomparisons, a re- 
markable degree of accuracy obtains; and, where a connection ceases between 
an agent and the company, it is the only mode of ascertaining or adjusting the 
agent's interest. Tlie calculation by the actuary has been rednced to scientifle 
principles, and it must be resorted to, else there would be a failure of justice, 
on one hand, or, on the other, the damages would be purely spéculative." 

Touching a further feature in the case, we flnd this language in the 
ofùnion : 

"The plaintiff was permitted to show the amount of his collections from time 
to time from ,Tuly 1, 1869, to March 1, 1872, and the amount of his commis- 
sions during that time, both in the aggregate and per month. on the average. 
Thèse commissions were ail paid, and it is évident from the amount of the 
verdict that the jury must hâve considered the commission on premiums for 
the above-named period as a fair criterion of what plaintiff would hâve earned 
in the future had the contract not been broken. Without some other évidence 
of the probable amount of the business, thèse damages would be tôo much of a 
spéculative charaeter. The new business miglit dépend on Tarions circumstan- 
ces, and be affected by numerous contingeneies; and thèse should be shown, 
as entering into the computation of damages." 

In MueUer v. Spring Co. (Mich.) 50 N. W. 319, it was held that 
where the plaintiff had been constituted the défendantes sole agent 
for the sale of its minerai water for the period of one year, within a 
deflned teiritory, and before the year expired the agency was trans- 
ferred to another, the plaintiff's measure of damages was the profits 
lie might hâve realized if défendant had not breached its contract, and 
that, in arriving at the amount of plaintiff's damage, proof of the 
actual sales of water by the new agent during the plaintiff's unexpired 
term would not be spéculative. In this connection it is said in the 
opinion: 

"While it may be true that Mueller could not hâve disposed of as much of 
the article as this fl.rm did, yet the amount of their sales, while not conelusive 
upon défendant, was compétent évidence to go to the jury upon the question 
(if plaintiff's damages. It would bave been proper to draw out upon cross- 
examiuation what spécial effort had been made by this flrm to introduce and 
jnish tliis eommodity, but the sales for the season nanied may hâve been 
greater tlian for the previous season, because of a demand created by what 
;\lHeller did, rather than by any spécial effort by this firm. Hère was a 
eommodity of which défendant was the sole proprietor, and for which Mueller 
was made sole agent. AU of this eommodity reaching the territory named 
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came fronj the défendant direetly to Mueller, aud tlivougli Iiis agency. Tho 
agency of the tlrm of Bassett & L'Hommedieu stieceeded tliat of Mueller. 
They took it up wliere he left otï, and eontinuedit foi' the tive montha for which 
be, iwas to enjoy those fruits. Proof as to tho aniount actually sold by them for 
that flve nionths cannot be said to be spéculative." 

The case of Wakeman v. Mannfacturing Co., 101 N. Y. 203, 4 N. E. 
264, bears so close an analogy to the case at bar, and the aiithority 
of that court is so high, as to jnstify oiir quotiug frora the opinion at 
considérable length: 

"This action was brought to recover damages foi' the breach of an agree- 
ment roade in the city of New York in February, 1878. which is set torth 
in the eomphiint as follows: 'That if the plaiutifts shall suceeed iu placiug (that 
is to sa.y. selling) tifty of the defendant's sewing machines to one lirm or party 
in the republic of Mexico during the next trip of their agent to that couutry, 
then about to be made, they (the piainfiffs). for cvery iifty machines so sold. 
shall hâve the sole agency for the sale of the defen<laiit's sowing machines in 
that locality and its vicinity in that republic: and the défendant should fur- 
nish to the piainfiffs machines at the lowest net gold priées.' The défendant 
denied the agreement. but the .iury found it substautially as alleged, and it is 
conceded that we must assume hère that sueh an agreement was made. The 
plaintiffs at once entered upon the jierformanco of the agreement, purchased a 
sample machine of the défendant, caused their agent to be instnicted in its 
mechanism and management, and then sent him to Mexico. After reaching 
there he sold flfty machiiies to one Mead, of San Luis Potosi, on his promise 
to Mead that he should be tho gênerai agent of the défendant for that locality 
and its vlclnlty. The order for the iifty machines was sent to the défendant 
and filled by It, and those machines were forwarded to Mexico and paid for. 
Shortly thereafter plaintiffs' agent made another sale of iifty machines for an- 
other locality in Mexico, and an order for those machines was sent to the de- 
fendant, which it absolutely refused to fiU. Plaintiffs' agent procured .another 
order for one macliine, and sent that to the défendant, which it also refused 
to flll; and then it refused to flU any further orders from the plaintiffs or their 
agents, and absolutely refused to perform and repudiated its agreement. Upon 
the trial of the action the plaintiffs made various ott'ers of évidence to show the 
value of their contract with the défendant, the mosl of which were excluded. 
In his charge to the jury the judge held, as matter of law, that Ihe plaintiffs 
could recover damages only for the refusai of the défendant 1;o fill the orders 
actually given; and, the plaintiffs' profits havlng been shown to be $4 on a 
machine, their recovery was thus limited to $204. They excepted to the rule 
of damages thus laid down, and the sole question for our détermination is 
what, upon the facts of this case, was the proper rule of damages? Were 
the plaintiffs confined to the damages suflfered by them in conséquence of the 
refusai of the défendant to fill the two orders for fifty-one machines, or were 
they entitled aiso to recover the damages which they sustained by a total 
breach of the agreement on the part of the défendant? The .judge limited the 
damages, as stated in his charge, because any further allowanee of damages for 
the breach of the agreement would, as he claimed, be merely spéculative and 
imaginary. It ig frequently difficult to apply the rules of damages, and to 
détermine how far and when opinion évidence may be received to prove the 
amount of damages, and the ditficulty is encountered in a marked degree in 
this case. One who violâtes his contract with another is liable for ail the 
direct andi proximate damages which resuit from the violation. The damages 
must be not mecely spéculative, possible, and imaginary, but they must be 
reasonably certain, and such only as actually follow or may follow from the 
breach of the contract. They may be so remote as not to be direetly tracea- 
ble to the breach, or they may be the resuit of other Intervening causes, and 
then they cannot be allowed. They are nearly always involved in some un- 
certainty and contingency. Usually they are to be worked out in the future, 
and they can be determined ouly approximately tipon l'easonable conjectures 
and probable estimâtes. They may be so uncertain, contingent, and imaginary 
as to be incapable of adéquate proof; and then they cannot be recovereii, 
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because they cannot be proved. But -when it is certain that damages bavé 
been caused by a breaeh of contract, and the only uncertainty is as to their 
amount, tliere can rarely be good reason for refusing, on account of sueb un- 
certainty, any damages whatever for tlie breacli. A person violating liis con- 
tract should uot be permitted entirely to escape liability because tbe amount 
of the damages wliicli he lias caused is uncertain. It is not true that loss 
of profits caunot be allowed as damages for a breaeh of contract. Losses 
sustâlned and gains prevented are proper éléments of damage. Most con- 
tracts are entered into with the view to future profits, and such profits are 
in the contemplation of the parties, and, so far as they can be properly proved, 
they may form the measure of damage. As they are prospective, they must, 
to some extent, be uncertain and problematieal, and yet on that account a 
person complaining ef breaeh of contract is not to be deprived ot ail remedy. 
It is usually his right to prove the nature of his contract, the circiunstances 
Rurrounding and foUowing its breaeh, and the conséquences naturally and 
plalnly traceable to it; and then It is for the jury, under proper instructions as 
to the rules of damages, to détermine the compensation to be awarded for the 
breaeh. When a contract is repudiated, the compensation of the party com- 
plaining of its répudiation should be the value of the contract. He has been 
deprived of his contract, and he should hâve in lieu thereof its value, to be 
ascertained by the application of rules of law which hâve been laid dovs'n for 
the guidance of courts and jurors. [The judge then reviews and cites a num- 
ber of reported cases, and thereafter proceeds with his opinion.]! It is quite 
clear that the rules of damages having the sanction of thèse authorities were 
violated upon the trial of this action. The plaintifCs had the right, under 
their agreement, to establlsh agencies for the sale of defendant's machines 
anywhere in Mexico where they could sell flfty machines. An agency, when 
tlius establlshed, was to be exclusive, and was to hâve some permanency. It 
could not be broken up at the will ot the défendant, without some default on 
the part of the plaintifCs. That the agreement had some value to the plain- 
tifCs is very elear, and of that value, whatever it was, they were deprived by 
the act of the défendant. It is quite true that that value, or, in other words, 
the damages caused to the plaintifCs by the total breaeh of the agreement by 
the défendant, is quite uncertain and difiicult to be estimated. But the diffi- 
culty is not greater than It was in several of the cases above cited. Theré 
are some facts upon which a jury could base a judgment, not certain nor 
strictly accurate, but sufflciently so for the administration of justice In such 
a case. The agent whom plaintilïs sent to Mexico was apparently intelli- 
gent, capable, and well acquainted with Mexico. Machines could be delivered 
there for about $30 per machine, and could then be sold at retail for about 
$125. The profit of the plaintifCs on eaeh machine was about $4. PlaintifCs' 
agents readily made sales of one hundred and one machines, and were about 
to make other sales. One of défendants agents subsequently sold in a single 
City twenty machines in six months, at $125 eaeh. The plaintifCs had estab- 
llshed two agencies, and to the value of such agencies, at least, they were 
entitled. Mead, who had one of the agencies. testifîed that he had made 
arrangements with several parties to sell the machines; that he had ail the 
facilities for carrying on an extensive and profitable business, and was well 
acquainted with the country. The population of several of the Mexican cities 
in which plaintifCs' agent was engagea in establlshing agencies was shown. 
From ail thèse and other facts proved, it cannot be doubted that the plaintiffs 
sufCered damages to at least several hundred dollars, and they should not 
bave been deprived of the damages which they made to appear because they 
could not make clear the full amount of their damages. AU the facts should 
hâve been submitted to the jury, with proper instructions; and their verdict, 
not based upon mère spéculation and possibilities, but upon the facts and cir- 
cumstances proved, would bave approached as near the proper measure of 
justice as the nature of the case and the infirmity which attaches to the ad- 
ministration of the law will admit." 

From the nature of the case, the language of the contract, and ail 
the dealings of the parties, it is clear that the provision naming 10 
years from the date of the original contract, and afterwards extend- 
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ing it to 10 yéafs f rom tlie 23d of March, 1896, is of the essence of the 
contract. ' It is équali;^ ajlparent, from the same premisès, that the 
provision which stipulâtes that the défendant company should not 
appoint other agents within the manager's territory, unless he neg- 
lected or refused to thoroughly develop and worlv the same, is like- 
wise of the essence of the côntract between thèse parties. It foUows, 
therefore, that if the proof /supports the plaintiff's allégation as to 
his faithful performance of his covenants in the côntract up to De- 

cember — , 1896, the action of the défendant at that date in em- 

ploying other agents and agencies to work the territory assigned to 
the plaintiff wa,s a breach of the côntract on the part of the défendant 
which rendered the défendant liable for such damages as directly re- 
sulted theref rom. Assuming that the alleged breach of the côntract is 
sup^orted by the proof, the plaintiff having elected to go for damages 
for the breach of the côntract, the first and most obvious damage 
to be shown is the amount which he has been induced to expend on 
the faith of the côntract, including a fair allowance for his own time 
and services; and it does not lie in the mouth of the défendant to 
say that lie hàs not been damaged at least to that amount, unless it 
can show that the expenses which the plaintiff incurred were extrava- 
gant and annecessary for the purpose of carrying out the côntract. 
On reason ànd authority, we are of opinion that the plaintiff may, as 
he doee, sèek to recovér for, loss df profits. The law no more than 
eqnity will endure the thought that it was in the contemplation of the 
défendant that the plaintiff should work for naught; and, as the 
côntract expresslypro vides that he shall get no compensation other 
than the specified rate of , per cent, on the fir^t and' 'subséquent 
premiums on the policies of insurance issued, it was necessarily in the 
contemplation of the parties that a breach of the côntract upon the 
part of the défendant would inflict upon the plaintiff this loss of 
profits. As the récitals in the judg-ment plainly show, the case went 
off in the circuit court substantially on the, demurrer to the pétition. 
The record of the judgment indicates that probably no itestimony 
waiS offered by either party, and, if te&timony was in fact heard, it is 
certain that the Jiidge did not reach a Considération pfît, because the 
case, as it was made in.the pleadings, did, not, according to his view 
thereof, présent a cause of action. It is likely that his oral announce- 
ment in passing on exception 7 go clearly indicated to the parties 
that the issues made by the exceptions wouid, in the coijrt's judgment, 
conclude the plaintiff's right to recover, that it induced the parties 
to make and file the stipulation waiving a jury on that trial. It ap- 
pearing so distinctly that the judge did nOt reach such a considération 
of the case as required or permitted him to pass on the issues of fact 
made by the pleadings, we,have to assume, as his action does assume, 
that ail the allégations of the plaintiff with référence to his perform- 
ance of the côntract and the defendant's breach thereof are true. 
This being so, the plaintiff is entitled to récwver the value of his côn- 
tract at the time of the breach. The parties, having contracted in 
contemplation of the plaintiff making profits to compensate him for 
his outlay and pèrsonal service, bave themselves stipulated the stand- 
ard for flxing such profits on the work contracted to be done; thus 
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leaving as thé only uncertain élément in the investigation the amount 
of work actually done, or which. the plaintiff with reasonable proba- 
bility might and -would hâve done but for the breach of the contract 
by the défendant. 

This inquiry in this case has two branches: First, to ând the 
amount of profit which the plaintifE, under the stipulations of the con- 
tract, is entitled to rèceive on ail premiums subséquent to the 
premium for the first year on the policies actually written through the 
agency of the plaintiff and his employés prior to the date of the 
breach of the contract by the défendant. It is évident that ail the 
schemes of Insurance referred to in the contract to be offered to the 
public contemplated the keeping of the policies alive by payments 
made from time to time subséquent to the first year's premium. Be- 
tween the parties to the contract, the presumption is that the policies 
would be kept alive, and thèse subséquent payments — "renewal 
premiums," as they are called — would be received by the défendant 
company. The conduct of that company in breaching the contract 
entitles the plaintiff to this presumption, and puts upon the défend- 
ant the burden of showing the contrary, if it exists, and the extent 
to which it does exist. So ail uncertainty is eliminated from this 
branch of the plaintifl's claim for loss of profits. As to the other 
branch, assuming, as we must for the présent do, that the défendant 
breached the contract as alleged in the pétition, entered the territory 
allotted to the plaintiff, and has through other agents and agencies 
since the date of the breach written a large amount of other Insur- 
ance, such as the contract between the parties contemplated would be 
obtained by and through the action of the plaintiff and his sub- 
agents, the amount of such insurance so taken and carried by the 
défendant up to the time of the trial may be exactly shown by the 
testimony of the managing agents of the défendant, or by its books, or 
by both, which at this day the plaintiff has a right to call for and de- 
mand as well in an action at law as formerly in a suit in equity. 
There can be, therefore, no substantial difficulty in arriving at this 
amount, at least with substantial accuracy; and, the amount having 
been found, the tenus of the contract between the parties fix the 
standard for measuring the interest which the plaintiff would hâve 
had therein, had he been permitted to do the work as his contract 
contemplated. Whether he could, and with reasonable probability 
would, hâve done ail or a deflnite portion of this work, had the de- 
fendant not breached the contract, is a proper subject for the finding 
of a jury on the proof that may be offered as to the means which the 
plaintiff had organized and was using for the efficient prosecution of 
this work, compared with the means and effort which the défendant 
has used in its accomplishment of the work so done by it in the terri- 
tory allotted to the plaintiff. He is not necessarily or even probably 
entitled to receive the full specifled- rate of per cent, on the first year's 
and subséquent premiums paid and to be paid on policies so issued by 
the défendant through its other agents and agencies; for some dé- 
duction must necessarily be made on account of the fact that he could 
incur no current expenses, nor render any personal service, in the 
procurement of this insurance thus obtained by the défendant through 
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its other agents and agencies. The condition of the bnsiness in Texas 
at the time of the breach; tlie means that had been used and were 
bëing used _by the plaintiff to work the territory allotted to him; the 
inachinery which he had organized f ôr the purpose of that work ; the 
reasonable cost of ita continued opération ; the extent of the territory 
allotted to him; the number of perdons therein who were fit subjects 
for such insurance as the defendatit proposed to write; the reasonable 
relative proportion of cost for the first year of organizing the busi- 
ness and putting it in opération, to the cost of nontinuing its conduct 
during îhe subséquent years; the machinery actually used by the 
defenaant after it enterefd the territory allotted to the plaintiff, and 
its success, through the lise of this machiner}' and the agencies it 
established, in obtaining applicants for insurance and holders for its 
policies,— should ail bé given to the jury, under the proper insfruc- 
tions of the court, thaf the panel of 12 reasonable men, in the effort 
to do justice between the parties, niay flnd, from a full considération 
of the relations of the parties, ànd their respective relations to the 
work, as shown by the proof, the reasonable amount of damage that 
the plaintiff hassufifered by the defendanfs breach of the contract. 
This indication, of the éléments of proof to be admitted in the case is 
not, and is not intended to be, exhaustive. Other kindred matter may 
and doubtiess will be offered. The subject is not one for what is 
technically called "expert testimpny." Witnesses should not be per- 
taitted to give what may properly be called "opinion évidence" as to 
the value of the contract at the date of its breach, Where, however, 
witnesses hâve had actual expérience in the transaction of such busi- 
ness, their testimony as to the particulars and l'esult of that expéri- 
ence is not necessarily "opinion évidence," within fhe meaning of the 
term as hère used, but may be direct évidence to a substantial fact 
bearing directly upon the issues hère involved, — as, for instance, the 
showing of the reasonable expectancy qf continuing in force a definite 
proportion of the amount of insurance issued on the varions schemes 
or classes of insurance contemplated in the contract between thèse 
parties to havë been issued by the défendant. The aggregate amount 
of, damage, if any, found by the jury on both branches of this inquiry, 
■ must exceed the amount of the plaintiff's outlay of capital and Person- 
al service, as hereinbefore indicated, in order to show any recoverable 
profits lost to the plaintiff; for if that outlay was made in good 
faith, and is not shown by the défendant to hâve been extravagant 
and unnecessary for the purpose of carrying out the contract, it must 
be recoverable in any event. Assuming, as we hâve said we must for 
the purpose of this hearing, that the proof will support the alléga- 
tions of the pétition in référence to the breach of the contract by 
the défendant, unless the loss of profits as found by the jury shall ex- 
ceed this amount for outlay and personal service, the plaintiff can 
make no further recovery on the basis of loss of profits. If, however, 
the jury flnd that by the breach of the contract the plaintiff has 
suffered loss of profits to an amount in excèss of the amount that the 
proof shows he is entitled to recover for outlay of personal service 
and expenses, he may, in addition thereto, recover such excess of dam- 
ages so incurred and found by the jury on account of his loss of 
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profits. Of course, if the proof does net support the plaiiitiff's alléga- 
tions as to liis performance of the coTenants binding him in the con- 
tract, then no breach thereof by the défendant has been shown, and 
the plaintifE can hâve no recovery in this action. 

We are of opinion that the views we hâve hère expressed are sup- 
ported by the cases of high authority which we hâve partially re- 
viewed in the foregoing opinion, and the many citations of other 
précédents to which the cases we hâve reviewed refer, many of which 
we hâve carefuUy examiued. Our décision is, therefore, that the 
judgment of the circuit coart is reversed, and the cause remanded to 
that court, with directions to it to award the plaintifl: a new trial, and 
thereafter to proceed according to law, and in conf orniity to the views 
expressed in this opinion. 



UNITED STATES v. FREEL. 

(Circuit Court of Appeals, Second Circuit. January 5. 1900.) 

No. 78. 

Principal and Surbtï — Release of Subett — Altbuation of Contkact. 

Where a contract for tlie construction of a dry dock for tlie United States, 
"to be located at such place on tlie water line of the navy yard, Broolilyn, 
N. y., as sliall be désigna ted by the party of the second part," had at- 
tached thereto and made a part thereof the plans and spécifications for 
the dock, reserving the right to the United States to make changes in such 
plans and specittcations, the différence in the contract priée on account of 
any such changes to be determined as therein provided, and contained a 
further provision that "no change herein provided for shall in any manner 
affect the validity of this contract," a supplemental contract, changing 
the location of the entire dry dock from the water line, as fixed by the 
Initial contract, to a point 64 feet inland, and requiring the contractor to 
make ail necessary excavations and connections witli the water at an 
increased payment of $5,000, and with an increased time for performance, 
was not within the terms of such provision, but was a change in substance 
of the contract, not contemplated thereby, which released the sureties on 
the contractor's bond, who did not assent thereto, from liability. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

George H. Pettitt, for plaintiflf in error. 

Howard A. Taylor and James R. Soley, for défendant in error. 

Before WALL.10E, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plaintiff 
in the court below to review a judgment for the défendant, Freel, 
as executor of Edward J. Freel, entered upon a demurrer to the com- 
plaint. (C. C.) 92 Ped. 299. The action was brought to recover upon 
a bond executed to the plaintiiï by Edward J. Freel as surety for 
one Gillies, whereby Freel, as such surety, undertook that Cillies 
would well and truly perform the stipulations of a contract of even 
date therewith. It was averred in the complaint that Gillies en- 
tered upon the performance of the contract, but thereafter failed 
and neglected to fulflU it, to the damage of the plaintifE. 
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TM cotttract referred to in the boùd, and bearing the same date, 
was exécutèd by Gilliès as party of the flrst part and the United 
States as party of the second part, and was one by which Gillies 
undertook to construct a dry dock for the United States at the price 
of |412,0OO. The contract contained, among others, the folio wing 
clauses: 

"First. The contractor Will, withln twenty days after he Màs been tendered 
the ppsséission and the océupancy o( tbe site by the party of the second part, 
commence, and withln twenty-seven calendar mpnths from sijçh date construct 
and complète, ready to receive vessels, a timber dry dock, to bé Jocated at such 
place on the water Une bï the navy yard, ' Brooklyn, N. Y., as shall be deslg- 
iiated by the party of the second part." 

"Seyentili The construction of the said dry dock and Its accessorles and 
appurtenances hereln contracted for shall conform in aU respects to and wlth 
the plans and spécifications aforesaid, whlch plans and spécifications are 
hereto annexed, and shall be deemed and taken as forming a part of tbis con- 
tract, with the like opération and effect as If the same were incorporated hereln. 
No omission of the plans or spécifications of any détail, objeet, or provision 
necessary to carry this contract into full and complète effect in aceordance with 
the true intent and meaning bereof shall operate to the dlsadv^ntage of the 
United Stâtès, but the same shall bè satisfaétdrily snpplied, p'erformed, and 
observed by the contracter, and ail claims for extra compensation by reason 
of or for or on account of such extra performance are hereby, and in considéra- 
tion of the ^remises, expressly walved; and.it is hereby further provided, and 
thls contract is upon the express condition,, that the said plans and spécifica- 
tions shall- notbe changed in any respect ^csept upon the written order of the 
bureau of yiàrds and docks; and that if at.any time It shall be found advan- 
tageous 01?; necessary to make any change^ altération, or modification in the 
aforesaidplans and spécifications,! such change, altération, or modification must 
be agreed upon in writlng by the parties to the contract, the agreement to set 
forth fully the reasons for such change, and tbe nature thereof, and the in- 
creased or dimlnlshed compensation, based ; upon the estinaated actual çost 
thereof whlch the contracter sliall receiye, -if, any: provided, that whenever 
the said changes or altérations would increase or decrease the çost by a sum 
exceeding flye hundred dollars ($500) the actual cost thereof shall be ascer- 
tained, estlmated; and determlned by a board of naval officers to be appointed 
by the secretary of the navy for the purposBj.and the contractor shall be bound 
by the détermination of çaid board, or a majority thereof, as to the amount 
of increased or dimlnlshed compensation he shall be entitled to receive in con- 
séquence of such change or changes: provided, further, that if any enlarge- 
ment or increase of dimensions shall be ordered by the secretary of the navy 
durlng the cftnstruction of said dry dock; that the actual cost thereof shall be 
ascertained, estlmated, and determined by a board of naval officers, to be 
appointed by the secretary of the navy, who shall revise said estlmate, and dé- 
termine the sum or sums to be pald the contractor for the additional work 
that may be reqnlred under this contract: and provided, also, that no further 
payment shall be made unless stich supplemental or modified agreement shall 
hâve been Slgnëd before the Obligation arislng from such change or modifica- 
tion was incurred, and until after its approval by the party of the second part; 
and further provided, that no change herein provided for shall In any manner 
afCect the validity of this contract." 

June 16, 1893, a supplemental contract was entered into between 
Gillies and the United States to lengthen the dry dock from 600 
feet, as called for in the spécification, to 670 feet. It provided for 
additional compensation to the contractor of |45,556. 

August 17,. 1893, a second supplemental contract was entered into 
between Gillies and the United States. By this contract "the loca- 
tion of the dry dock now being constructed at the' United States navy 
yard at Brooklyn, N. Y., under contract with thè èaid John Gillies, 
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party of the flrst part," was changea, and Gillies stipulated to change 
its location to one 64 feet further inland "than that laid down and 
staked ont when the said contract was entered into," and to perform 
ail the additional excavation necessary, and supply ail the labor 
and materials incident thereto. By this contract he was to be paid 
the sum of |5,063.83 as full compensation for the additional work 
and materials. Freel was not a party to either of the supplementary 
contracts. 

The demurrer of the défendant was sustained in the court below 
upon the ground that Freel was discharged from his obligation as 
surety for the performance of the contract by the change introduced 
by the supplementary contract of August 17, 1893, whereby a new 
location for the dry dock was substituted for the contract location. 
The very careful and exhaustive opinion of the leamed judge who 
decided the case in the court below renders unnecessary any ex- 
tended discus,sion of the questions presented by this appeal. 

By the flirst contract the site of the dry dock was to be on the 
water line, at some point to be thereafter designated. Its location 
was to that extent deflnitely flxed. It was the purpose and purport 
of the last agreement to change the original location, which was to 
be "at such a place on the water line" as might be designated by 
the United States, to a place not on the water line, but "sixty-four 
feet further inland." This change necessarily entailed an increased 
expense upon the contracter, as was recognized by the extra com- 
pensation allowed him in the agreement. That it altered the re- 
quirements of the flrst contract in matters of substance is self-evi- 
dent. 

The proposition is elementary that the obligation of a surety does 
not extend beyond the terms of his undertaking, and, when this un- 
dertaking is one to assure the performance of an existing contract, 
if any change is made in the requirements of such contract in mat- 
ters of substance, without his assent, his liability is extinguished. 
This proposition is not controverted in the argument for the plaintiff 
in error, but the contention is that the change which was made 
in the requirements of the principal contract was within the con- 
templation of that contract, and thérefore was sanctioned by the un- 
dertaking of the surety. If the provisions of the principal contract 
anthorized such a change, undeniably the surety assented to it in ad- 
vance. The case is reduced to the single question whether the 
principal contract did authorize the change. This inquiry dépends 
upon the effect of the seyenth clause. The most that can be claimed 
for that clause is that it permits the party of the second part to 
make any change, altération, or modification "in the agreement, 
plans, and spécifications," which are referred to as "annexed," and 
made a part of the contract, and provides that no such change shall 
in any manner affect the validity of the contract. Whether the 
clause warrants such a latitudinarian construction as to embrace the 
extensive departure from the plans and spécifications prôvided for 
by the flrst supplemental contract, we do not détermine. We are 
clear that it does not warrant the change made by the last supple- 
mental contract, and, that being so, whether the flrst change was 
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au.tji'pi'j^ed is a question wMch do€;s not require décision. The plans 
and.. spécifications mentioned in clause 7 are not set forth in the 
complai^t, and we cannot doubt they would hâve been if they pur- 
ported in the remotest degree to deal with the location of the site. 
The context shows, however, that the plans and spécifications men- 
tioned in the clause are those which relate to the construction of 
the building, its accesspries and appurtenances. 

The supplemental contract does not purport to make any change 
in the plans and spécifications annoxed to the original contract. 
It recites that the location had been "laid down and staked out" 
when that contract was entered into, aijd, if the location had been 
shown or ref erred to in the plans or spécifications, that récital would 
hâve been unnecessary, and one referring to the plans would nat- 
urally hâve been inserted instead. 

Undoubtèdly it would hâve been within the contemplation of the 
original contract to change the location of tlie dry dock from the 
place originally laid down and staked out to any other place upon 
the water Une of the navy yard which might hâve been thereafter 
designated by the Tjnited States. The terms of the contract would 
hâve warranted such a change, because they provide for the con- 
struction of a dry dock at such place on the water line of the navy 
yard "as shall be designated" by the United States. Such a change 
would not hâve required the "additional excavation necessary at the 
entrance" mentioned in the supplemental contract, and the very con- 
sidérable tacidental extra expense. 

We agrée with the court below that the altération extinguished 
the liability of the surety. The demurrer was correctly decided, and 
the judgment is aifirmed. 



NEIDLINGER et al. V. yOOST. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 68. 

1. Api>»al — Rbview — R01.ING ON Motion for Nbw Trial. 

An order denying a motfpn: for iiew trialis not revlewable by writ of 
' èrror in tlie fédéral coùrtsi 
3. Mastkr and Servant— Action fok Injurt to Servant— Evidence. 

In an action by a servant against the master to recover for a personal 
injury caused by hls clothing jbeing caugljt in macWnevy while In the per? 
formance of a duty dlrected by the master, it Is not error to permit an 
engineer, who was familiar with the machinery, and who reacbed plaintiff 
Immediàtely àfter the injury, to testify aj to the probable manner in which 
, the accident occurred. 

Jn Error to the Circuit Court of the United States for the Southern 
District of New York. 

ïhis is a writ of error to review a judgment of the circuit court, 
Sdutliem district of New York, entered upon the verdict of a jury 
awarding to défendant in error, whO was plaintiff below, the sum 
of |5,000 damages for personal injuries. The facts sufflciently appear 
in the opinion. 
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Eugène L. Kichards, for plaintiffs in error. 
William 1'. Maloney, for défendant in error. 

Before L.\COMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The défendants, who are plaintiffs in 
error, owned and operated a malt house, and the plaintifE was in tkeir 
employ; his usual duties being the stirring, straining, and turning of 
malt. He was at work in the cellar, in the larger or east room, which. 
contained vats, and two sets of apparatus known as "conveyors." 
ïhis conveyor was a wooden box about 18 inches square, extending 
the length of the room, 6 feet 6^ inches from the floor, having sus- 
pended within it a shaft wound with a spiral groove, which by its 
révolutions transferred the grain from one end of the room to the 
other. On the top of the box, at intervais of from 8 to 12 feet, were 
holes for oiling the shaft of the conveyor where it revolved through 
hangers from the top of the box. AU thèse holes for oiling were in 
the large, east room, where plaintifE was regularly employed. The 
conveyor, with its boxing, ran through a partition wall into the ad- 
joining or machinery room. The box projected a little way into tlijs 
room, and the shaft continued on for about 8 feet from the wall, until 
it engaged, by a gear wheel, with gear wheels on the main shaft, 
which was driven by the engine. There were no holes for oiling in 
so much of the conveyor box as projected into this room, but the 
place of engagement of the gear wheels on the conveyor shaft with 
those on the main shaft required fréquent oiling. On the day of the 
accident the plaintiff was engaged in his usual occupation in the 
large, east room, when the superintendent directed him "to oil the 
conveyor." He thereupon got an oil can, a lamp from the engine 
room, and a stepladder; and, commencing at the end of the conveyor 
furthest from the west room, containing the machinery, he placed the 
ladder under, and poured the oil into the oiling places on the top of, 
the conveyor box. Having poured oil into ail thèse places, he pro- 
ceeded to the machinery room, and was about to oil at the end of the 
conveyor shaft where it engaged with the main shaft, when in some 
way his clothing was caught by the moving machinery, and he was 
seriously injured. There was évidence that it was rather dark in 
that part of the cellar. The theory of the action was that plaintiff 
was instructed to perform a service outside of the line of his duty, 
which exposed him to a danger from the machinery to which his ordi- 
nary avocations would not expose him, and that he was directed to 
do this without proper waming and instructions. His testimony and 
that of his principal witness, the engineer, tended to support this 
theory. The fact that no instructions or warnings were given to him 
is not disputed; the contention of the superintendent being that 
he did not expect he would go to the west room, and that he had told 
him before not to oil the wheels. ISTo warnings or instructions were 
needed for oiling in the east room. There it was a perfectly safe 
opération. 

The flrst point argued upon this review is that the verdict should 
hâve been set aside, and new trial ordered, on the ground that the 
S)9 F.— ic 
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verdict was against the weight of évidence. This need not be dis- 
cussed. Orders denying motions for new trial are not reviewable by 
writ of error in th.e fédéral courts. 

The second point assigns error in the trial judge in denying a motion 
to direct a verdict for the défendant at the close of the case. The 
substance of thîs is the contention that the direction given to plaintiff, 
vi^. "Oil the conveyor," could not fairly be construed by Mm as a 
direction to oil elsewhere than in the east room. What that direc- 
tion îihplîed was a question of fact, to be determined upon a con- 
sidération of ail the évidence, there being a sharp conflict between 
some of the witnesses. The jury were fully and properly charged on 
that branch of the case, and their flnding must bé taken as conclusive. 
It Tfvould hâve been error in the trial judge to hâve withdrawn that 
question from the jury, iin viev? of the circumstance that the engineer, 
presumablj the man best informed as to nomenclature of the me- 
chanical a^pparatus, refers to the conveyor as extending to the place 
where it came into connection with the wheel on the shaft. 

The piroposition next advanced, that plaintiff cannot recovér be- 
cause he cannot point out the précise screw or cog or moving part 
which c^ught him, is wholly withôut merit. 

The question of contributory négligence was fairly for the jury, 
especially in view of the testimony of the engineer as to the difflculty 
which would be encountered by a!n inexperienced man undertaking to 
oil this particular part of the apparatiis. The engineer testifled that 
he protested to the sUperintendënt against the proposed assignment 
of plaintiff to do the oiling, on tlie ^round of his inexpérience. 

We see no error in àllowing thè engineer, wht> wâs familiar with 
the minute détails of the machinéry', and vcho came almost instantly 
aftér the catastrophe, to testify, from his knowlédge of the ma- 
cMnery and tbe situation in which hefound the plaintiff, "what there 
vras on. the shaft that could havë èiàii^ht him." The judgment of the 
circuit court is afflrmed. : :, 



HUNT V. FIDBLITY & CAStTÀLTY CO. OF NE W YOEK. 

(Oircult Court of Appeals, Second Circuit. January 5, 1900.) 

■No. 4. 
1. Ins0rance-^Warranty. : : I 

Provisions, In a con tract of, Insurance against loss through embezzle- 
ment by assured's agent, that , ^ssured will make montlily comp^rison 
and veriflcàtldn of cash in agent's hands With his àcCounts and Touchers, 
is a warranty. 

3. Same— QuaIjWication. • 

Déclaration that the answers: In an application for insurance against 
embezzlement by agent are truet "to the best of the- knowlédge and 
bellef" of assured, doés not quaîify the efCect of the answer that assured 
will make monthly comparlson and vérification ôt cash In agent's hands 
with his aceounts and Touchers. 

8. Samb— Fdlfillment oP WarrjsSnty. 

Promise of assured to make monthly comparison of money in Its agent's 
hands with his aceounts and vouchers is not fulfiUed by a monthly com- 
parison of the checks sent it by him by the aceounts and vouchers sent 
by him two mbnths bef ore. 
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4. COSTOM— QUAI.IFYING CONTRACT. 

Where a written contract of Insurance against loss by embezzlement 
of assured's agent contained a plaln provision for monthly comparison of 
money in agent's hands with his accounts and voucliers, it cannot be 
shown that it is not the custom of companies engaged in the sa me busi- 
ness as assured to go to an agent's office and examine his aecoimts, 
banlî boolî, and cash, but that it was customary to examine his statements 
and Touchers, and compare them with his remittances. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Jonathan C. Koss, for plaintiflf in error. 
Chas. C. Nadal, for défendant in error. 

Before WAIIACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Upon the trial of this action the court 
direct ed a verdict for the défendant. The assignments of error chal- 
lenge the correctness of this ruling. 

The action was brought upon a policy of insurance issued by the 
défendant to the People's Fire Insurance Company of Manchester, 
N. H., to indemnify the latter against any loss that might occur 
through the embezzlement of one Kingman, its gênerai agent in the 
city of New York. The policy was issued upon a déclaration, signed 
by the assured, containing statements in the form of answers to 
questions relative to the subject-matter of tlie policy. The state- 
ments were, by the terms of the policy, to "constitute an essential 
part and form a basis of the contract." The déclaration also stated 
that the answers were true, to the best of the knowledge and belief 
of the assured, and were to be taken as the basis of the contract 
between the insurer and the assured. Among the statements in re- 
spect to the mode of doing business between the agent and the as- 
sured were the following: 

"Question. How will moneys reach his hands? Answer. Paid to him in the 
course of business for transmission to the company. 

"Question. State largest sum which may be held at any one time. Answer. 
Two months' premlums. 

"Question. To whom does he pay moneys received? Answer. To the Com- 
pany or to its représentative. 

"Question. How often will moneys be deposited in banli? Answer. As col- 
lected. 

"Question. By whom will they be drawn out? Answer. By him for trans- 
mission as stated. 

"Question. How often and by whom will cash be compared and verified vrtth 
acooimts and vouchers? Answer. Monthly." 

Among the défenses interposed by the answer of the défendant, 
it was alleged that the flrst and last of the foregoing statements 
were false and untrue, and that the promises and agreements thereby 
made by the assured were not fulfilled. 

It was proved upon the trial that during the period of the insur- 
ance Kingman kept at the ofQce of the assured, at New York City, 
accounts of the business done by him as its agent, showing the poli- 
cies issued and the moneys coUected and paid out by him, and de- 
posited from time to time the moneys collected to his crédit in the 
St. Nicholas Bank of New York; that, in accordancè with instruc- 
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tions, lie sent to the assured regularly, from day to day, a state- 
ment pf the policies issued by Mm; that he sent to tlie assured reg- 
ularly, on or about the lat day o£ the month, what purported to be 
a statement of the premiums on policies issued by him during the 
preceding month, together with vouchers for ail expenditures shown 
on such statement to ha,ve tieen made by him; that at the end of 
two months thereafter hé sent to the assured regularly a check 
for the balance shown by such statement tô be due from him; that 
each month this check was compared and verified by the assured 
in its offices at Manchester with the statement anc| vouchers, and 
this was done monthly, during the perlod of said policy; tliat during 
said perlod the agent retained in his liands, for 00 days from the 
date of each month's statement, ail moneys collected between the 
Ist day of the month for wàich the statement was made and the 
end of such 60 days, on business embraced in such statement; and 
that during the périod of the insurance the assured didnot at any 
time compare and verify the cash in its agent's hands, or his bank 
balance, T;Vith the accouhts and vouchers kept by him at the office 
in the city of New York. It was furthèr proved that during the 
period of the insurance Kingman died, and, upon an examination of 
his books, accounts, records, and vonchi-rs, it was fonnd that there 
was a deficiency in his accounts, and that he had collected and Con- 
verted to his own use the moneys of the assurée!. 

The court below directed a verdict for the défendant, upon the 
ground that it was established that there had been no monthly 
examination by the assured of the cash and accounts of its agent, 
in compliance with the promise of the assured. 

Eeading the several statements of the assured together. it is plain 
that the statement that the cash would be compared and verifled 
monthlj' with accounts and vouchers meant that the assured would 
monthly examine the accounts and vouchers of îts agent, and com- 
pare and verify them with the cash in his hands, in order to ascer- 
tain the correctness of his accounts. Such an examination would 
hâve showû what he had received by way of premiums, what he 
had disbursed by way of expenses, what he had transmitted to his 
principal, and how the balance compared with his moneys on hand. 
A monthly vérification of that character would tend to exercise a 
salutary check upon the transactions of the agent in dealing with 
the funds of his employer, and might prevent, as well as reveal, any 
irregularities or dishonest manipulation on his part. It would to 
some extent, at least, hâve been a safeguard to the employer and 
to the insurer, who was to become responsible for any défalcation 
of the agent. Corporations engaged. like the assured, in the busi- 
ness of lire insurance, generally conduct their business in différent 
States through local agents, under the supervision of a gênerai agent. 
It would seem to be the meaning of the statement that the oiHce of 
the New York agent of the assured, an office located in the most 
important business center of the country, should be subjected to 
this supervision for the purpose of verifying his accounts. But, if 
this is not its meaning, it is, at ail events, a promise that either at 
the New York office, or at its gênerai office, or at some other place, 
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tlie assured would attempt to make a monthly examination, in order 
to ascertain whether the cash in its agent's hands corresponded 
with the balance whieh should be there, according to his accounts. 
The promissory statement, ha.ving been made part of the contract 
between the parties, by the terms both of the policy and the déclara- 
tion, was, in effect, a warranty, which the assured was bound to ful- 
fill in substance and according to its meaning. Jeffries v. Insurance 
Ce, 22 Wall. 53, 23 L. Ed. 833; Insurance Co. v. France, 91 U. S. 
513. 23 L. Ed. 401; Brady v. Association, 9 C. C. A. 252, (iO Fed. 
727; Missouri, K. & T. Trust Co. v. German Nat. Bank, 23 C. C. A. 
65, 77 Fed. 117. It is quite immaterial that the statement is not 
called a warranty. It is a stipulation embodied in the contract, by the 
words of the policy, for the performance of future acts, and, as such, 
is an express warranty. Arn. Ins. (Gth Ed.) 599; Ang. Ins. §§ 140, 
141. Undoubtedly, the language in the déclaration that the answers 
were true, "to the best of the knowledge and belief" of the assured, 
qualifies the effect of several of the warranties, restraining them 
to a breach of such représentations as were not honestly made by 
the assured. Several of the statements were in respect to facts 
existing at the time or previously. As to those the assured did not 
stipulate unconditionally. But the language has no référence to 
the warranties for the perfonnance of subséquent acts, hecause, as 
applied to them, it would be meaningless. 

It appeared beyond question upon the trial that its promise to 
examine its agent's cash monthly had not been fulfilled by the as- 
sured. The monthly comparison of the ch(>cks sent to it by its agent 
with the accounts and vouchers sent by him two months previously 
was not a comparison of the cash in his hands with his receipts and 
disbursements, but was merely a comparison of a part of it,— the 
part which he had transmitted. It did not involve any examina- 
tion of his accounts in order to ascertain whether his cash on hand 
corresponded with the premiums received within the last two months. 
Xo attempt was made to ascertain this by the assured. What was 
doue was of no value in comparing the cash actually in the agent's 
hands with the amount which he ought to hâve on hand at that time. 
In ruling that the promise of the assured had not been fulfllled. and 
that the défendant was therefore entitled to a verdict, the court be- 
low was clearly cori'ect. 

Error is also assigned of the refusai of the court to admit évi- 
dence ofïered by the plaintiff upon the trial to show that it was not 
the custom of insurance companies to go to an agent's office and 
examine his accounts, bank book. and cash on hand, but that it 
was customary to examine the statements of business doue, and the 
vouchers sent by the agent to the home office, and compare and 
verify them with his remittances. Where a written contract is 
susceptible on its face of a plain and unequivocal interprétation, re- 
sort cannot be had to évidence of custom and usage to explain its 
language or qualifv its meaning. "Barnard v. Kellogg, 10 Wall. 383, 
19 L. Ed. 987; Bigelow v. Legg, 102 N. Y. G53, 6 N. E. 107. To use 
the language of the suprême court in Insurance Co. v. Wright, 1 
Wall. 471, 17 L. Ed. 505: "When we hâve satisfled ourselves that 
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the policy is susceptible of à reasonable construction, on its face, 
witliout the necessity of resorting to extrinsic aid, we hâve at the 
same time estàbllshed that usage and custom cannot be resorted to 
for that purpose." The effect Of the évidence offered would hâve 
been to transmute an âgreemënt to compare at stated times the cash 
in an agent's hands with his vouchers and accounts into one to 
compare his statements '«rith the reinittances he has made to his 
principal. If the évidence had been received, it would not bave 
helped the case for tte plaintiff, because, upon the conceded facts, 
there was no attempt by the assured to verify, by the statements, 
vouchers, and checks, the cash in the agent's hands represented by 
the two-months premiums there intermediate the sending of the 
statemént and check. The court properly excluded the évidence. 

'Rie assignments of error are not well taken, and the judgment 
should be, and açcordingly is, aifirmed. 



HAREIS et al. v. CITY OF ST. JOSEPH. 

(Circuit Court, W. D. Michigan, S. D. January 15, 1900.) 

Municipal Corporations— Conthact—Validitt of Ordinancb. 

TJnder a clty charter whlch does not requlre the signature of the mayor 
to an ordinance, but makes It effective unless vetoed wlthin a certain 
number ot days, an ordlpance is conditlonally valld frbm Its passage; and 
■where It authorlzes a contract, and the contract Is entered Into bef ore 
the expiration of the time allowed for a veto, such contract îs not void, 
but, on the expiration of the time without a dlsapproval of the ordinance 
by the mayor, becomes valid and blnding from the beginning, and can- 
not be affected by a subséquent attempt by the clty to resciud it or to 
repeal the ordinance. 

This was an action to recover damages for the breach of a contract 
made by the défendant to sell to the plaintiiï certain bonds which it 
had by ordinance of its common councii determined to issue for the 
purpose of refunding former indebtedness of the city. The défense 
was, among other things, that the bonds were issued before the ordi- 
nance authorizing the contract had become operativp. A verdict and 
judgment having passed for the plaintiff, the défendant moved for a 
new trial. 

Gore & Harvey, for plaintiffs. 
Charles W. Stratton, for défendant. 

SEVEKENS, District Judge. The contention of counsel for the 
défendant is that the ordinances of October 12, 1898, had not become 
operative when the contract upon which this suit is brought was 
made, and that therefore the contract was without valid support 
when made, and is void. The charter of the city of St. Joseph (see 
section 3084, Comp. Laws 1897) does not require the signature of 
the mayor to the record of the proceedings of the common councii, 
as a condition to the validity «f an ordinance or resolution passed 
by it. The case, therefore, diiîers from those in which the charter 
expressly requires his signature as a condition to the ordinance or 
resolution taking eiïect. By the charter of St. Joseph, the ordi- 
nances of the common councii hâve effect without the mayor's sig- 
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natnre, unless within a certain time the mayor signifies his dissent. 
In this case the mayor did not disapprove, but in fact concurred in, 
the action tal^en, though he did not sign the record. The ordinances 
for calling in the old bonds, and contracting for the sale of new 
ones to refiind them, were passed on October 12, 1898. Not until 
the 18th of October was there any répudiation of what had been 
done, and the mayor had taken no action by way of vetoing the ordi- 
nances of the 12th. At that time — the 18th of October — the com- 
mon council was tendered a better bargain, which was thereupon 
accepted. My opinion is that the proceedings of the common coun- 
cil and the contract with the plaintiff of the 12th of October were 
parcels of one transaction, and that they were conditionally valid 
from the date of the transaction, the condition being that the mayor 
did not within the time allowed by the charter veto the ordinances, 
and that when that time elapsed the condition fell, and the proceed- 
ings became valid ab initio. They had become valid before the 18th, 
when the common council undertook to rescind them,— a thing which 
the common council had then no power to do. As this is the only 
ground on which a new trial is asked, the conclusion follows that 
the motion should be denied. 



SCOTT et al. v. HOOVER. 
(Circuit Court, S. D. Callfornia. January 15, 1900.) 
No. 872. 
1. Venue — "Waiveh of Objection. 

Filing of demurrer to complaint on the ground that it does not state a 
cause of action is a waiver of objection to the action not being brought, 
as provided by 1 Supp. Eev. St. (2d Ed.) p. 612, in the circuit court in the 
district of which défendant is an inhabltant. 
3. Samb — State Statdtb. 

Under Code Civ. Proc. Cal. § 396, providing that, if the county in which 
the action is commenced is not the proper county for the trial, it may be 
had there, unless défendant, when he appeals and answers or demurs, files 
an afildavit of merits, and demands trial in the proper county, objection 
to trial where the action is brought is waived by demurrer without such 
affldavit and demand. 

At Law. 

Dillon & Dunning, for complainants. 

Hunsaker & Freeman, for défendant. 

WELLBORN, District Judge. A demurrer to the complaint on the 
ground that it does not state facts sutHcient to constitute a cause of 
action was interposed March 24, 1899. Thereafter, May 29, 1899, 
défendant flled an answer containing various pleas to the merits, 
and also the foUowing: 

"The plaintlfCs ought not to be permitted to maintain this action in this court, 
for that the défendant was not at the time of the commencement of said action, 
is not now, and never has been, a résident and inhabitant of the Southern 
district of Callfornia, but that at ail of said times the défendant was, and la 
now, a citizen and résident of the state of Colorado." 

Plaintiff -now moves to strike out, and also demurs to, that part of 
the answer above quoted, and the présent hearing is on said motion 
fend demurrer. 
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The single question to be determined is whether or not the filing of 
the demurrer to tlie complaint waived the objection that the action 
was not brought in the propêr district, i. e. the district of the defend- 
ant's résidence. The gênerai proposition that the fédéral statute, 
which provides that no civil suit shall be brought in à Circuit court of 
the United States against any person in any other district than that 
whereof he is an inhabitant (i Supp. Rev. St. [2d Ed.] p. 612), only 
confers a personal privilège on the défendant, which he may waive, 
is so well settled and familiar to the profession that it is unnecessary 
to cite authority in its support. Défendant, however, insists that 
according to the practice of the state courts in California (Code Oiv. 
Proc. Oal. §§ 430, 433), which section 914 of the Revised Statutes of 
the United States adopts as the practice of the fédéral courts in said 
State, the personal privilège above mentioned is matter of défense, 
which, when not appearing upon the face of the complaint, is available 
only through an answer, and therefore not waived by demurrer. The 
assumption that the above-mentioned sections of the Code of Cali- 
fornia furnîsh a suitable procédure for the assertion in the circuit 
court of the United States by a défendant of his privilège to be sued 
in the district of his résidence is, in my opinion, erroneous, while 
the closest, and perhaps only, analogy to'such procédure in said Code 
is found in its provisions (section 396 below quoted) relative to a 
change of the place of trial. 

Section 20 of the practice act of 1851 of said state was as foUows : 

"Sec. 20. In ail other cases, tBe action shall be trled In the county lu which 
the défendants, or any one of them, may réside at the commencement of the 
action. * • *" 

Section 21 of said practice act was as follows: 

"Sec. 21. The court may, on motion, change the place of trial In the follow- 
Ing cases: First. When the county designated In the complaint Is not the 
proper county. • • •" 

While said practice act was in force the suprême court of the 
state held: 

"If a défendant, sued In a county where he does not réside, demurs to the 
complaint, and the demurrer la sustalned, and he then demurs to an amendud 
complaint before glvlng notice of a motion for a change of venue, he walves 
the right to hâve the case trled in the county where he résides." Jones v. 
Frost, 28 Cal. 246. 

The provisions of the section of the practice act first above quoted, 
to wit, section 20, are still in force, being re-enacted in section 395, 
Code Civ, Proc. Cal.; and the doctrine of the case last cited (Jones v. 
Frost) is now substantially embodied in section 396 of the same Code, 
which is as follows: 

"Sec. 396. If the county In which the action Is commençed Is not the proper 
county for the trial thereof, the action may, notwithstanding, be trled thereln, 
unless the défendant, at the time he appears and answers or demurs, files an 
affidavit of merits, and demands, In wrlting, that the trial be had in the proper 
county." 

With référence to that section the suprême court of the state has 
said ri- 

"Section 396 of the Code of Civil Procédure provides, in efCeet, that a défend- 
ant may be held to hâve waived his right to a change of the place of trial on the 
ground that the action has not been commençed in the proper county, unlesa 
at the time he first appears, elther by answer or demurrer, he files an affldavil 
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of merits, and demands in writlng a transfer to the proper connty." Cook v. 
Pendergast, 61 Cal. 78. 

From the foregoing citations it appears that under the state prac- 
tice in California a right similar in character to the personal privilège 
claimed in the case at bar is asserted, not by an answer, but by a writ- 
ten demand for a change of venue, and, if demand is not so made 
before the flling of a demurrer, the right is waived. If, therefore, pur- 
suant to section 914 of the Revised Statutes of the United States, the 
practice of the fédéral courts in respect to the matter nov? under con- 
sidération is to be conf ormed, "as near as may be," to that of the state 
courts (Eailway Co. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 L. 
Ed. 699), the objection that suit bas been brought in a district other 
than the one of defendant's résidence should be raised by motion to 
dismiss, or in some other suitable way, before demurrer or other gên- 
erai appearance by the défendant, and, if not so raised, should be 
deemed waived. 

The case of Eoberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 781, 36 
L. Ed. 579, relied on in this connection by défendant, does not, in my 
opinion, conflict with the conclusion just announced. The second 
paragraph of the syllabus in that case is as foUows: 

"(2) Since the act of June 1, 1872, ail défenses are open to a défendant in 
the United States circuit court, under any form ot plea, answer, or demurrer, 
"whlch would hâve been open to him under lilce pleading in the courts of the 
Btate within which the circuit court is held." 

We hâve just seen, however, that, in the state practice, where a 
défendant, sued in a county other than that whereof he is a résident, 
desires to insist upon his privilège to hâve the suit tried in the county 
of his résidence, he must do so by spécial motion, before answer or de- 
murrer, and that answer or dçmurrer without such spécial motion is 
a waiver of the privilège. 

Again, in Roberts v. Lewis, supra, the court says: 

"The necessary conséquence is that the allégation of the citizenship of the 
parties, heing a material allégation properly made in the pétition, was put in 
issue by the answer, and, like other affirmative and material allégations made 
by the plaintiff and denied by the défendant, must be proved by the plaintifE." 

The allégation of the place of defendant's résidence, unlike that of 
citizenship, is not a material allégation. Express Co. v. Todd, 5 
C. C. A. 432, 56 Fed. 104. I quote from that case as follows: 

'The eleventh section of the judiciary act of 1789 (1 Stat. 79) provided ihat 
no person should be arrested in one district for trial in another in any civil 
action before a circuit or district court, and that no civil suit should be brought 
before either of said courts against an inhabitant of the United States, by any 
original process, in any other district than that whereof he was an inhabitant 
or in which he should be found at the time of serving the writ. In Gracie v. 
Palmer (decided in 1823) 8 Wheat. 699, 5 L. Ed. 719, an action was brought in 
the circuit court of the district of Pennsylvania. The plaintifCs were described 
to be aliens, and subjects of the king of Great Britain; and the défendants, 
Gracie and others, to be citizens of the state of New York; and it did not 
appear that the défendants were inhabitants of or found in the district of 
Pennsylvania at the time of serving the writ. Daniel Webster moved to dis- 
miss the writ of error for want of jurisdiction. Chief Justice Marshall deliv- 
ered the opinion of the suprême court, and said: 'That the uniform construction, 
under the clause of the act referred to, had been that it was not necessary to 
aver on the record that the défendant was an inhabitant of the district or found 
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therein. That It was sufflcient if the court appeared to hâve jurlsdlction bj 
the citizenship or allenage of the parties. The exemption from arrest in a 
district in which the deff-ndant was not an Inhabitant or in wtileh he was not 
foimd at the time of serving the proce^s was the privilège of the défendant, 
whlch he might waive by a voluutary appearance. That, if process was re- 
turned by the marshal as served upon him withln the district, it was suffl- 
cient, and that where the défendant voluntarily appeared in the court below, 
without taliing the exception, It was ar admission of tbe service, and a walver 
of any further inquiry Into the matter.' " 

That the procédure approved in Roberts v. Lewis on the jurisdic- 
tional issue of citizenship does not apply to an assertion of the Per- 
sonal privilège of a défendant to be sued in the district of his rési- 
dence is further shown by the fact that in subséquent cases the su- 
prême court has unifonnly adhered to the rule, so often declared in 
earlier cases, that said privilège is v^aived by plea to the merits or 
other gênerai appearance. In one of thèse cases the court said: 

"The défendant not only demurred, but answered, and the second ground of 
demurrer was that the pétition did not set out à cause of action. TJnder sueh 
circnmstances, they could not thereafter challenge the jurisdiction of the court 
on the ground that the suit had been brought in the wrong district." Kail- 
way Co. V. Cox, 145 U. S. 593, 12 Sup. Ot. 905, 36 L. Ed. 829. 

In another case the court said: 

"It may be assumed that the exemption from being sued in any other district 
might be waived by the corporation by appearing generally, or by answerlng 
to the merits of the action, without flrst objecting to the jurisdiction." Pacific 
Co. V. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 377. 

Further on the court quoteS approvingly from Harkness v. Hyde, 

98 Ù. g. 476, 25 L. Ed. 237, as follows: 

"lUegality in a proceeding by which jurisdiction is to be obtalned is in no 
case waivëd by the appearance of the défendant for the purpose of calling the 
attention of the court to such irregularity; nor is the objection waived when, 
being urged, it is overruled, and the défendant is thereby compelled to answer. 
He is not eonsldered as abandonlng his objection because he does not submit 
to further proceedings without contestation. It is only where he pleads to the 
merits in the flrst instance, Without Inslsting upon the illegality, that the objec- 
tion is deemed to be waived," 

In a still later case the suprême court has said: 

"But the défendant company did not chpose to plead that provision of the 
statute, but entered a gênerai appearance, and joined with the compiainant in 
its prayer for the appointment of a receiver, and thus was brought within the 
ruling of this court, so frequently made, that the exemption from being sued out 
of the district ,of its domicile is a Personal privilège, which may be waived, 
and which Is waived by pleading to the merits." Trust Co. v. McGeorge, 151 
U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98. See, also, Carter-Crume Co. v. Peur- 
rung, 30 C. C. A. 174, 86 Fed. 439, and Van Doren v. RaJlroad Co., 35 C. C. A. 
282, 93 Fed. 260. 

The same doctrine was again aflSrmed by the suprême court of the 
United States as late as the year 1895, the opinion being written by 
Justice Gray, who wrote the opinion in Roberts v. Lewis, supra, as 
follows: 

"The circuit courts of the United States are thus vested with gênerai juris- 
diction of civil actions, involving the requisite pecuniary value, between citizens 
of différent states. Diverslty of citizenship is a condition of jurisdiction, and. 
■vhen that does not appear upon the record, the court, of its own motion, wlU 
order the action to be dismissed. But the provision as to the particular dis- 
trict in which the action shall be brought does not touch the gênerai jurisdiction 
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of tlie court over such a cause between such parties, but affects only the pro- 
ceedings taken to bting the défendant within such jurisdiction, and is a matter 
of Personal privilège, which the défendant may insist upon or may walve, at 
his élection; and the defendant's right to object that an action within the gên- 
erai jurisdiction of the court is brought in the wrong district is waived by enter- 
ing a gênerai appearance without taking the objection." Improvement Co. v. 
Gibney, 160 U. S. 219, 10 Sup. Ct. 272, 40 L. Ed. 401. 

This question is also diseussed, and précédents carefully reviewed, 
by tlie circuit court of appeals, Eighth circuit, in an opinion delivered 
May 15, 1893, in Express Co. v. Todd, 5 C. C. A. 542, 56 Fed. 104. 
After quoting from varions décisions, th.e court says: 

"Thus it ■wlU be seen that for more than 60 years the suprême court bas uni- 
formly held that a gênerai appearance or an answer to the merits by the défend- 
ant was a wairer of the objection that the action was brought in the wrong 
district, and that it was too late thereafter to insist upon it." 

Tlie défendant in tlie case at bar, having by demurrer voluntarily 
submitted himself to the jurisdiction of this court, thereby waiving 
the objection that he has been sued in a district other than that of 
bis résidence, will not now be heard to raise said objection; and plain- 
tiffs' motion to strike out that part of the answer above quoted will 
be allowed. 



CHESAPBAKE & O. RY. C». v. KING. 

(Circuit Court of Appeals, Sixth Circuit. January 22, 1900.) 
No. 747. 

1. Carkiers— Injury of Passenoer AT Station— CoNTiNUANCB op Relation. 

If a passenger on a railroad train alights by direction of the Company, 
or by its implied invitation, at a place where, in order to leave the prem- 
ises of the company, It is necessarj' to .cross intervening tracks, he re- 
mains a passenger until he has crossed such tracks, provided he uses the 
means of egress which the company has provided, or which is customarily 
used with Its knowledge and consent; and there is an Implied agreement 
that the trains of the company shall not be so operated as to make the 
exit unnecessarily dangerous. 

2. Same— Gare Requirbd of PAssENOEn. 

A passenger alighting under sueh conditions, while not absolved from 
the duty of exercising care to avoid danger, may be justifled in presum- 
ing, in the absence of cireumstanees of warning, that the trains of the com- 
pany will not be ao operated as to Impose on him the same high degree 
of care which he would be required to exercise If he were not a passenger, 
but a traveler crossing the railway at a public crossing. 

3. Same — Action for Injuries— Questions for Jury. 

Plaintifï, who was a passenger on defendant's railroad, alighted at a 
station ' rom which it was necessary to cross the tracks to reach the street 
Icading to the town. She passed behind the train, and started diagonally 
across the tracks at a place which the évidence tended to show was cus- 
tomarily used for that purpose, and when upon the adjoining track waa 
struck by a freight train approaching from the opposite direction, and in- 
jured. A rule of the company required freight trains to stop when ap- 
proaching a passenger train discharging passengers at a station, and there 
was évidence that such rule was not observed in this instance. Held, that 
the question whether plaintiff was still construetively a passenger when 
she was Injured, and therefore entitled to a higher degree of care on the 
part of the company for her protection, and also the questions of the com- 
pany's négligence and plaintifiE's contributory négligence,, were properly sub- 
mitted to the jury. 
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In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Only the facts essential to the considération of the single question upon 
which a reversai is sought need be stated. The plaintif!: below, a young 
woman, sustained very serions injuries by collision with a railroad train while 
crossing a railway track which intervened between the station of the company 
at Central City, W. Va., and the nearest public hlghway or street Connecting 
the village and station. She had taken passage at Ashland, Ky., upon an ac- 
conimodation train, for Central City, a station east of Ashland. Between Cen- 
tral City and Ashland the traclis are double, and about seven feet apart. The 
track next the station is used only by east-bouud trains, while the other, or 
northern, track is used only by trains going in the opposite direction. The 
village of Central City lies whoUy north of the railroad tracks, while the sta- 
tion or dépôt is on the opposite or south side of the railroad. The streets of tlie 
town running at right angles with the railroad do not cross its tracks, but 
extend from fhem south to the Ohio river. This station house is situated be- 
tween two streets extending from the railroad to the town, and is about 100 
feet from Fourteenth street, which is the nearest of them. Fourteenth 
street is, therefore, the one used chiefly, If not altogether, by the travel be- 
tween the dépôt and the town, and has a pavement or sidewalk only on 
its western side. The station consists of three connected rooms — a wait- 
ing room, a ticket office, and a freight room — extending along the track east 
and west for a distance of 50 feet. In front of this station is a wooden 
platform about 6 feet wide. Between this platform and the nearest track 
is a einder path, also about 6 feet wide, which extends west beyond the 
station to a point 7 feet west of the eastern line of Fourteenth street. Per- 
sons going from the town to the station and from the station to the town were 
accustomed to cross the tracks at any point between the station and Four- 
teenth street, and this mode of going to and from the station, whicli was only 
1(W feet east of Fourteenth street, veas well known to the railroad company, 
and was unobjected to. The plaintiff's train stopped as usual in front of the 
station, and she alîghted, as was eustomary, on the einder path next the sta- 
tion platform. Followlng this path to the rear of her train, which had come 
from the west, she crossed the most southerly track immediately behind tlie 
standing train, and diagonally in the direction of Fourteenth street, and con- 
tinued this diagonal course across the space between the two tracks. This 
diagonal direction threw her b.<ick partly towards the direction from which a 
freight train was approaching. .Tust as she was crossing the second track, she 
was struck and seriously injured by a train rapidly passing in a direction op- 
posite to that from which her own train had come. This train approached the 
station with ail the usual and proper signais, and her danger was not observed 
until too late to avert the accident. The évidence made it clear that she could 
not hâve seen the train until after she came out from behind the standing 
train, and there was also évidence tending to show that the noise made by the 
standing engine, through escaping steam, was likely to deaden the effiect of the 
signais glven by the approaching train, as well as the noise made by its travel. 
Plaintiff testifled that she neither heard nor saw the train which coUided with 
her, and that she was looking from the time she started across thèse tracks. 
But it is clear that she did not look in the direction from which the colliding 
train approached, for it was broad daylight, and after she came out from be- 
hind the standing train the approach of a train on tlie other track from the 
east could hâve been seen for half a mile, if she had looked in that direction. 
There was a rule of the company that àll "trains approaching a station where a 
passenger train is receiving or discharging passengers must be stopped before 
reaching the passenger train." There was évidence tending strongly to show 
that on this occasion this rule was not observed by the train which coUided 
with the plaintiff, and that it passed the standing train, from which plaintilï 
alighted, while it was still receiving and discharging passengers, at a speed of 
from 10 to 12 miles per hour. At the conclusion of ail the évidence the de- 
fendant below asked for a peremptory instruction against the plaintiff upon the 
ground of her contributory négligence. This was overruled, and is the prin- 
cipal error now assigned. The court submitted the case to the jury upon the 
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theory that the plaintiff was still a passenger while making her egress from 
the station over the premises of the company to the nearest public highway, 
and therefore entitled to a reasonably safe way o( exit, and only required to 
exercise ordinary oare in avolding danger from the movements of trains oi'er 
tracks whlch she was obllged to cross in order to make her way to the public 
Street. The charge of the cotirt in respect to the continuance of the relation 
of a passenger, after safely alighting at the station, and the degree of care in- 
cident to such continued relation, was also excepted to, and présents the same 
question which arose upon the incontestable facts of the case by the motion 
for a peremptory instruction. 

A. M. J. Cochran, for plaintiff in error. 
D. W. Steele, for défendant in error. 

Before LURTOîv^ and DAY, Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

LTJETON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. ' 

This case must turn hère, as it did below, upon the single question 
as to whether the défendant in error, at the time she was injured, 
stood in the relation of a passenger to the railroad company. The 
insistence of counsel for the company is that when Miss King alight- 
ed from the train on the cinder patli, between her train and the dépôt 
platform, she was in a place of safety, and the relation of carrier 
and passenger at an end. It is true that when upon the cinder patli 
there was no obstacle between her and the dépôt platform. But 
can it be said that she was clear of tre^in and tracks when it was 
necessary to cross two tracks before she could get oiï of the com- 
pany's premises and upon the public highway? The cinder path was 
on the company's right of way. She might hâve pursued that path 
until she reached a point opposite Fourteenth street, and then cross- 
ed. That was doubtless the safer course, for it would hâve given her 
a clear view of both tracks. But the évidence tended to show that 
passengers alighting where she did more usually crossed the tracks 
immediately in front of the dépôt, or crossed them obliquely in the 
direction of the head of Fourteenth street, and that any of thèse 
ways of going from the station were equally approved by the com- 
pany. The question as to whether the company had provided a par- 
ticular way of egress from its premises, or acquiesced in the cross- 
ing of its tracks at any point between the station and the head of 
the public street, was a question of fact submitted to the jury. If 
it was equally open to her to cross diagonally to Fourteenth street 
as she did, the question is whether the company was under any obli- 
gation to her to so operate its trains that that way off of the com- 
pany's premises should not be unnecessarily dangerous. If, while 
making her way from the station to the public street, she was con- 
structively still a passenger, then the company did come under a high- 
er obligation to provide a reasonably safe mode of exit than if she 
was a mère traveler crossing at a public highway or elsewhere by 
license of the company. Did the relation of passenger and carrier 
continue while making her way across thèse tracks, or did it termi- 
nate when she alighted upon a path between which and the public 
street thèse tracks intervened? Upon this subject the learned cir- 
cuit judge instructed the jury as follows: 
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"But the defeiidaiit railwày Company owes moreto a passenger than merely 
teprovide tt place to allght. It must provide a place reasonabiy adapted for 
alighting on Its own grôunds, from whlch there is access to Some public hlgh- 
way. Whilé passeugers are upon its premlses, using that convenient means 
of access whieb the company furnlshes for passengers to alight and reach the 
highway, they continue passengers, provided they obey the rules of the eom- 
painy, and use that means of access to the highway from the place of alighting 
in the manner that the company Intends and glves them reason to bellevethey 
are to use It." 

Upon the subject of the duty of the passenger to use the way of 
egress from its premises provided for that purposé, the court said: 
"Now, If you flnd that there was a way provided along the track running 
down to a place opposite Fourteenth street, and that that was the way which 
the company intended that thelr passengers should go, and that this crossing 
of the track where she did cross it was not with the permission of the com^ 
pany, then the company is not responsible for the accident which oceurred by 
reason of her golng a différent way from that which was provided; because, 
you will observe, If she had gonè down on the south side of the track to Four- 
teenth Street she would hâve avoided the danger of crossing the track just 
behind a train In suCh a vray that she could not bave seen the train coming 
on the other track; but, If the company permltted another way, so that it 
was well recognlzed as the way for the passengers to leave the station, by 
- crossing the track directly back of the train, and not golng clear down to a 
point opposite Fourteenth street, then you would be jusïifled in flndlng that 
this plaintlff was using a way whlch the company Intended she should use, 
and was a passenger." 

On the same subject the court said : 

"New, If you flnd that the Company permltted the way to be used which 
was used by the plaintlfÇ in reaehing Fourteenth street, then I charge you that 
she was a passenger, and entltled to that care from the company which pas- 
sengers under the law bave a right to expect. That care is much higher than 
the care due to a mère tra,veler crossing the tracks, or to a trespasser on the 
track." 

In respect to the alleged contributory négligence of the défend- 
ant in error, the court said : 

"Now, was she négligent? Did she do something in crossing that track that 
a reasonabiy prudent person would not hâve done, and which, if she had not 
done, she would not hâve been Injured? If so, she cannot recover. Of course, 
you would not hâve reaehed this point in the case wlthout flnding that she was 
a passenger. As a passenger she had a right to expect that the company would 
look after her welfare more than if she were a mère traveler, and so you 
must eônsider that relation that she bore to the company In determining wheth- 
er she was guilty of négligence. How fàr she ought to hâve relied on the 
company to prevent her injury in this case is for you to détermine. Of course, 
she cannot rely absolutely on that, otherwise she might thus just blindfold her 
eyes, and wander about there on the pa^sageway provided for her wlthout any 
regard whatever to whether she would be injured or not; but, on the other 
hand, it is au élément which you are to conslder that she had a right to put 
some reliance on the care of thé company. The ordinary rule of a traveler 
crossing the track is that he -must look and listen. That rule, In the case of 
a passenger crossing the track under thèse clrcumstances, is modifled by the 
reliance which he or she is entltled to put upon the care the company will 
exercise to save him or her from injury. It is for you to judge how much 
she ought to bave relied upon that in this case. If you flnd that she relied too 
much on It, and that she ought to hâve used her sensés more, and that, if she 
had, she would bave avoided the injury, then she cannot recover hère." 

This was a clear and sound exposition of the law relating to the 
facts of this case, and is fully supported by Kailway Co. v. Lowell, 
151 TI. S. 209, 14 Sup. Ct. 281, 38 L. Ed. i31; Warner v. Eailroad 
Co., 1C8 U. S. 339, 18 Sup. Ct. 68, 42 L. Ed. 491; Graven v. MacLeod, 
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35 C. C. A. 47, 92 Fed. 846; Eailway Co. v. Coggins, 32 C. C. A. 1, 
88 Fed. 455; Browell v. Eailroad Co., 84 N. Y. 241; Railroad Ck). 
V. Anderson, 72 Md. 519, 20 Atl. 2, 8 L. E. A. 673; Eailway Co. v. 
Johnson, 59 Ark. 122, 26 S. W. 593; Pennsvlvania Co. v. McCaffrey, 
173 lU. 169, 50 N. E. 713; and Bumham v. Eailway Co., 91 Mich. 
523, 52 N. W. 14. The case is not distinguishable on principle and 
is clearly analôgous in its facts to that of Graven v. MacLeod, de- 
cided by this court, and cited above. In tliat case, Graven, after 
alighting in safety upon a cinder path between two tracks, left that 
place of safety, and crossed the track intervening between that 
place and the street, which crossed both tracks some distance to 
the right of hls point of alighting. It is true that when he had thus 
alighted he was not clear of train and track, because one track inter- 
vened between him and the public highway. îs^either was the de- 
fendant in error clear of train and track, for two tracks intervened 
between her and the only highway by which she could leave the 
premises. If counsel for plaintifE in error is right in construing 
the Graven Case as one in which the facts showed that the "act of 
alighting was incomplète" until Graven reached the outside of the 
other track, and was clear of it, then the same condition existed in re- 
spect to the défendant in error. If a passenger alights by direction 
of the Company, or by its implied invitation, at a place where, in order 
to leave the premises of the company it is necessary to cross an in- 
tervening track, there is an implied agreement that in using that 
mode of egress from the premises its trains shall not be so operated 
as to make the exit unnecessarily dangerous. This is the doctrine 
of the Lowell and Warner Cases, cited above, and is the principle 
which governed the Graven Case, and which was so well expressed 
in the charge of the circuit judge below. A passenger alighting 
under such conditions may, in the absence of circumstances of wam- 
ing, be justified in presuming that the trains of the company will 
not be so operated as to impose on him the same high degree of 
care which he would be obliged to exercise if he were not a passen- 
ger. îveither is this reliance upon the care of the company dépend- 
ent wholly upon a knowledge of a rule forbidding trains to pass an- 
other while receiving or discharging passengers. That rule is but 
an expression of that degree of care which a passenger would hâve 
a right to expect from a railroad companv under such conditions. 
In Terry v. Jewett, 78 N. Y. 338-344, it was said that: 

"It may be assumed that a railroad corporation, in tlie exercise of ordinary 
care, so régulâtes tlie running of its trains that the road is free from interrup- 
tion or obstruction where passenger trains stop at a station to receive and 
deliver passengers. Any other System would be dangerous to human life, and 
Impose upon those who might hâve occasion to travel on the railroad." 

This language was quoted and approved in Warner v. Eailroad 
Co., cited above, where it was said, in speaking of the implied invi- 
tation extended by a situation such as that shown in this case, that : 

"The railroad, under such circumstauces, in giving the invitation, must nec- 
essarily be presumed to hâve taken into view the state of mind and of conduct 
which would be engendered by the invitation; and the passenger, on the other 
hand, would hâve a right to présume that in giving the invitation the railroad 
itself had arranged for the opération of Its trains with proper care." 
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TheJailure to look and listen before crossing a railway track is 
négligence per;se in a traveler at a highway. Eailroad Co. v. Hous- 
ton, 95 U. S. 697, 24 L. Ed. 542; Schofleld v. Eailway Co., 114 U. S. 
615, 5 Snp. et. 1125, 29 L. Ed. 224; Eailroad Co. V. Converse, 139 U. 
S. 469,11 Sup. et. 569, 35 L. Ed. 213; Railway Co. v. Ives, 144 U. 
S. 408, 12 Sup. et. 679, 36 L. Ed. 485; Eailroad Co. v. Griffith, 159 
U. S. 603, 16 Sup. et. 105, 40 L. Ed. 274; Eailway Co. v. Cody, 106 
U. S. 606, 17 Sup. et. 703, 41 L. Ed. 1132; Eailroad Co. v. Freeman, 
174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; Blount v. Eailway Ce, 
9 C. C. A. 526, 61 Fed. 375; Railway Co. v. Farra, 13 C. C. A. 602, 
66 Fed. 496. But there is a différence in the degree of care and cau- 
tion demanded from a traveler crossing a railway at a public cross- 
ing and that demanded from a passenger in crossing tracks which 
intervene between tbe usual place of alighting from cars and tbe 
public highway. In the latter case the company should furnish 
the passenger with reasonable and adéquate protection against acci- 
dent in the exercise of the privilège of a safe exit f rom its premises. 
But such a passenger, in either going to or crossing from the cars, 
is not absolved from the duty of exercising care and caution in avoid- 
ing danger according to the circumstances. The failure of a passen- 
ger to look or listen under such circumstances may or may not be 
négligence, according to the peculiar facts, and is, as held in the 
cases of Warner v. Eailroad Co. and Graven v. MacLeod, cited above, 
ordinarily a question of fact for the jury. It was not error to refuse 
the peremptory instruction asked by the plaintiff in error, and the 
judgment must be affirmed. 



In re MASON. 
(District Court, W. D. North Oarollna. Febmary 5, 1900.) 

1. BANKHtjPTCT—JuRisDicTioïr— Objections Waived. 

Oredltors desiring to object to the Jurisdlctlon of the court over the per- 
son of a voluntary bankrupt must présent their objection promptly, by 
motion to dismiss the pétition or to vacate the adjudication; otherwise, 
the objection will be talten to hâve been walved. 

S, Samk— Opposition to Discharob. 

An objection to the jurisdlctlon of a court of banlcruptcy on the ground 
that the bankrupt had not resided or had his domicile within the district 
for the requisite perlod of tlme before the flling of the pétition cannot bé 
Interposed, for the flrst time, In opposltioû to the banlcrupt's application for 
discharge, by a créditer who proved and filed his claim, partlcipated in the 
élection of a trustée, and shared In the distribution of the estate. 

In Bankmptcy. On bankrupt's application for discharge, and op- 
position thereto by creditors. 

H. N. Phàrr, for bankrupt. 
T. J. Eickman, for creditors. 

EWAET, District Judge. Sidney Davis, trading as Davis '& Son, 
of London, England, is a judgment creditor of Mason, bankrupt, 
to the amount of |2,132.45. Mason flled a pétition in bankruptcy 
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Mardi 4, 1899; alleging in his pétition that he was a résident of 
tlie countv of Lincoln, state of North Carolina, for the preceding 
six months, or the greater portion tliereof. Davis & Son ûled tlieir 
proof of claim with the référée in banliruptcy of tliat district. Oa 
the final meeting of creditors to show cause why a discharge should 
not be granted, Davis & Son appeared, and flled the foUowing spéc- 
ifications, which were duly verifled by their counsel, T. J. Rickman, 
Esq.: 

"(1) Becaiise the said bankrupt bas not had his principal place of business 
or resided or had his domicile withln the respective territorial jurisdiction 
of this court for the preceding six months, or the greater portion thereof, from 
the time of filing his said pétition in bankruptcy, as required by chapter 2, § 2, 
of the bankruptcy aet of 1898. (2) Because the said bankrupt acquired no 
domicile or résidence at ail in the county of Lincoln, North Carolina, in the said 
jurisdiction of this court; he having arrlved there on the 4th of .Tanuary, 1899, 
as a visiter only, and left there on the 8th of March, 1899, and having filed his 
jtetition and been adjudicated a bankrupt on the 4th day of March, 1899; just 
I)rior to lea.ving for his true place of résidence, which petitioners are advised 
is in the city of Baltimore, Maryland. (3) Because said petitioner is a résident 
of anotlier jurisdiction, and bas filed his pétition in this jurisdiction for the 
purpose of making it more inconvénient for creditors to assert their lawful 
riglits in the said proceedings, — said bankrupt having willfuUy sworn falsely 
in relation to his domicile, résidence, and place of business; and the same is 
hereby set up by this said petitioner, creditor, in order to show a want of juris- 
diction in this court, and consequently as a légal ground for withholding the 
discharge of said bankrupt." 

The spécifications are disallowed. Creditors, when bankruptcy pro- 
ceedings hâve been commeneed, must promptly, by motion or pétition 
to vacate the adjudication, object to the jurisdiction of the court, 
or the objection is waived. A creditor cannot prove his debt and 
file the same, as in this cause, participate in the élection of a trus- 
tée, distribute the estate, use the proceeds for his benetit, and then, 
on the application of the bankrupt for a final discliarge, for the 
lirst time, object to the jurisdiction. Entire want of jurisdiction 
over the subject-matter may be taken advantage of at any time, and 
it is never too late to make the objection, and it may be collaterally 
attacked. Freem. Judgm. 120-117 et seq. But, where objection goes 
merely to a want of jurisdiction of the person or the tliing, there 
may be a waiver of the objection, or restriction as to the manner 
and time of making it. In proceedings in bankruptcy, an adjudica- 
tion, and necessarily an implièd judgment that the court bas juris- 
diction, follow upon the flling of a pétition. Xo notice is necessary 
that an adjudication will be made. After an adjudication, by no- 
tice, creditors become parties; and, if they do not, they are precluded. 
If this is not the rule, not only does the discharge fail, but, the court 
being without jurisdiction of the original proceeding, ail that is done 
under it is void. The assignment is vacated, ail sales invalid, titles 
made worthless. Thèse conséquences are inévitable. The case of 
In re Little, 2 N. B. R. 294, Fed. Cas. Ko. 8,391, cited by counsel 
for the contesting creditor, is not applicable. In that case Little was 
actually a résident of New Jersey, whlle he had an oflice in New 
York; and, besides, it does not appear that the contesting t editor 
had proven or flled his claim, and tbus raised the question of juris- 
diction, as in this case. In re Tenu, 3 N. B. R. 582, Fed. Cas. No. 
99 F.— 17 
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10,|y2(f, ië 'also cited by côurisel for Davis & Son. That appears as 
a métë'dictum, and directly cointra is Allen & Co. y. Thompson (D. 

C.) le OPèd. 116. The bankrnpt is entitled to his discharge. It is 

■s'o oràéred.' ■■ ''^'i' ' ■-'■ 



■ BENEDIX -v: lîNiTED STATES. 
, . (Circuit Court, S. D. New York. January 22, 1900.) 

■ '• ■■'' ^. ';■ N6 2,458. ; 

CustOMsPuTiES— Composition Mbtai,. 

Sheets ofeompdsltion métal, ofwhlch copper Is the component mate- 
rial ofichlef value, areifree under Act 1894, par. 452, putting on free list 
"oldioopper; fit only for manufacture, cllpplng from new copper, and ail 
cdmpoÊitiôn: métal of whlch copper is a component material of chief value, 
not speeially provlded fori?^ and not under paragraph 117. 

Curie & Smith, for complaihant. 

', H.ç:^T'jatt,'Asst:u.:^.;Àtty. ■;' , 

WHEÊÇElft, District Juîàge.l Thèse are; sheets of composition 
métal, of wiuch copper isn the component material of chief value. 
They seem to be included by paragraph 452 of the act of 1894, put- 
ting in tfie free list "old copper, fit only for manufacture, clipping 
frOm new côj^r, and alUconiposition métal of whjch copper is a 
component naiaterial of clïiel -value, not speeially providedifor," rather 
than byiipàiPagrapà 177>i. putting a duty on "manufacttired articles 
or wares net speeially providèd for in this act composed wholly or 
in part ofaéy métal and whéther partly or wholly manufactured," 
-as they ihaVè beén assessed. The specifying of corùposition métal, 
of which Gopper isthe csompônfent material of chief value, takes it 
out of the, broader provision for manufactures or wiares composed 
Wholly or impart of any mïetali DeciMon reversed. : 



WELLS et al. T. UNITED STATES. 

V (Circula' ^àQurt,à^ îi New York. I>eèember 28, 1899.) 

■r : " ■■ ,1 :■ ' No. 2,822. ^ .;: 

CtJSTOMS DUTIBS— COD LlVBK Olli. 

,: Oil f roi» the Intestines and livers of tbe cod is properly assessed as flsh 

oil, under Act ,1897, par. 4^r 

, Jàcob Fronime, for compïàinants. 
b. Frant Libyd, Asst. tr. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion is oil inade from the intestines and livers of the cod, and was 
assessed for duty as fish oil, under paragraph 42 of the act of 1897, 
and claimed as free as not being flsh oil, but an article commercially 
known as "cod oil," and therefore included under the provisions 
•of paragraph 568 of said act, for grease and oils used for stiflening 
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and treating leather. The sole substantial ground on wîiich this 
court is asked to reyerse the décision of the board of gênerai ap- 
praisers is that there was no conflict in the évidence as to commercial 
désignation. The witness called on behalf of the government stated 
that he had familiarized himself with the commercial désignation 
of the différent kinds of oil produced from ûsh, and that the terni 
"fish oil" included and described any oil derived from flsh, whether 
from the whole flsh or parts thereof . This wjtQess was not cross- 
examined, and no évidence was introduced in this court to contra- 
dict his testimony. It appears from the finding of the board of gên- 
erai appraisers that oUs other than cod oil, made from parts only 
of the flsh, are known as "flsh oil." In thèse circumstances, this 
court is bound by said décision of the board of gênerai appraisers, 
and the same is affirmed. 



HENSEL V. UNITED STATES. 

(Circuit Court, S. D. New York. January 22, 1900.) 

No. 2,902. 

CnSTOMS DUTIES— Ql,AS8 BOTTLES. 

• Glass bottlês, fllled with a médicinal préparation dutiable at 25 per cent 
ad valorem, are dutiable under the exception In paragraph 99 of the act of 
1897, relating to glass botties and vlals, fllled or unûUed, "such as contaln 
merchandise subject to an ad valorem rate of duty, or to a duty based 
In whole or in part on the value thereof, whlch shall be dutiable at the rate 
applicable to their contents." 

Comstock & Brown, for complainant. 
Chas. D. Baker, ASst. U. S. Atty. 

WHEELER, District Judge. Thèse are glass botties, fiUed' with 
a médicinal préparation dutiable at 25 per cent, ad valorem. They 
hâve been assessed at 40 per cent, under the proviso of paragraph 
99 of the act of 1897. That paragraph enacts that glass botties, 
vials, jars, demijohns, and carboys, fllled or unfllled, not otherwise 
specially provided for, "and whether their contents be dutiable or 
free (except such as contain merchandise subject to an ad valorem 
rate of duty, or to a duty based in whole or in part upon the value 
thereof, which shall be dutiable at the rate applicable to their con- 
tents) shall pay duty as follows : [which is by weight] provided that 
none of the above articles shall pay a less duty than forty par 
centum ad valorem." This construction contradicts the exception, 
which seems to place a spécial duty upon this kind of botties, when 
fllled with dutiable contents, the samé as that upon the contents, 
by making that upon the botties différent from that on the contents. 
The exception is out of the whole paragraph, and leaves the proviso 
to operate ùpon the rest. This gives effect to the whole, while the 
other construction does not. Décision reversed. 
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' Ml tJNlTBD STATES T. BOUTTBLIi. , 

'" ' ' <GlrcuIt Court, S. d1 New Yoris. January 18; I900.y 

■ ''"'jr!?'"' '"' ' = ^'' 'No. ■2,977." ' ^ ' ' 

CnST0ii8"PtJTIEB-r-!FBLt CArpèting. 

' WeVt cétïp'etihg, thou^h 'ilfft woven, Is a carpeting of wool, dutiable tmder 

Adfl89lr, parj'381, andnol linder paragraph 370. ' 

X?urie* Jp StoitÈ, ïby imjiprters. 
H. P..pisl)ec]ser, 'AsSt. Û. S.; Atty. 

WHEELEE, District Judge. This is felt carpeting, and, although 
DOt wo^èn, itis carpeting of Wodl, and is provided for as such in para- 
êraph S8X àt the act of 1897, Therefore it does not come under 
paragrapli 370, providing for a higher duty on "felts not woven and 
not specially provided for." Décision affinned. 



^, ,. FISHœB V, UNITED STATES. 

(Circuit Court, S. D. New York. January 22, 1900.) 

No.'2.54b. 
C0STOMS DoTiES— Mdsic Bocks. 

-• "Musïc books, with exelusively.Gernlan words, are on the frée list, under 
Act 1894/ "par. 411, puttlng on such llfet "books and pamphlets prlnted ex- 
i clusi^ely in lainguage other than Engllshi" ' - 

Curie & Smith,.for impoirters. 
H. C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge.:. Tbese are musîc books with. exclu- 
siyely German words. The act of 1894* ty paragrapli! Sll, provides 
for a duty on "books, including pamphlets and engravings, bound 
él? uttbèùnd^ ^liofogràplia, ' etchings, màpa, music, cMrts, and ail 
printed malter B©t specially provided for"; and, by paragraph 411, 
pçts ont théii f reè list "books and pamphlets prihted exclusively in 
languages other than English; also books ànd music, in raised print, 
used exclusively by the blind." Thé music specifled in paragraph 
311 is placed among photogra^s, etchings, maps, and charts, and 
seems to be<' music in sheets, rather than in books. Music books 
would be included in "ail printed matter," if not otherwise specially 
provided for. AU the language of thèse German music books is 
printed'in a language exclusively other than English. They seem 
to be specially p*ovided for in paragraph 411, and so to be taken 
out of paragraph 311. Décision reversed. 



■ ; STERN BItDS. V. UNITEP STATES. 

i;; ,; ., ,i(Ç(irc!ilt Court, S. D. New York. January 22, 1900.) 

: No. 2,959. 

CD8TOM8 DnxiBS — Lamp Shades. 

Glass omamented or decorated lamp shades and chimneys are dutiable, 
under Aet 1897, par. 100, as articles of glass, ornamented or decoi-ated. 
and not under paragraph 112, as ail glass or manufactures of glass "not 
epecially provided for." 
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Curie & Smith, for importera. 

D. Frank Lloyd, Asst. U. S. Atty. 

WHEELEK, District Judge. Thèse glass ornamented or deco- 
rated lamp shades and chimneys seem to fall within paragraph 
100 of the act of 1897, as "articles of glass," "ornamented" or "deco- 
rated," where they hâve been assessed, rather than within "ail glass 
or manufactures of glass not specially jirovided for," of paragraph 
112, where they are claimed to belong. They appear to be^pecially 
provided for in the former paragraph. Décision afûrmed. 



MATHESON v. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1900.) 

No. 2,874. 

CusTOMS DuTiES— Cloth Samples. 

Small samples of cloth goods, arrangée! on cardboards, and folded into 
booli form for gratuitous distribution, are not free of duty, as publica- 
tions of indivlduals for gratuitous private circulation, under Act 18i>7, par. 
501. 

Comstock & Brown, for importera. 

H. P. Disbecker, Asst. U. S. Atty., for the United States. 

WHEELER, District Judge. Thèse are small samples of cloth 
goods, arranged on cardboards, with printed descriptions of the 
goods around the samples, and the boards folded into bool" form. 
with short explanations at the beginning, for gratuitous distribu- 
tion. They are claimed to be free of duty, as "publications of indi^ 
viduals for gratuitous private circulation," under paragraph 501 of 
the act of 1897. They do not, however, in any proper sensé, ap- 
pear to be "publications," as of books, maps, charts, etc., but, rath- 
er, exhibitions of the samples for advertising purposes. Decisiouf 
afiirmed. 



PETRY V. ■UNITED STATES. 

(Circuit Court, S. D. New Yorls. January 18, 1900.) 

No. 2,843. 

CosTOMs DuTiBs— Kiln-Dbibd Bekts. 

Sliced beets, kiln-dried, are "vegetables prepared," and dutiaWe under 
Act 1897, par. 241, rather than vegetables in their natural state, under 
paragraph 257, or vegetable substances, crude or manufactured, under 
paragraph 617. 

Curie & Smith, for importers. 

H. P. Disbecker, Asst. T. S. Atty. 

WHEELER, District Judge. Thèse are sliced beets, kiln-dried. 
They seem to be "vegetables prepared," under paragraph 241 of 
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the act of 1897, where they hâve been assessed, rather than "regeta- 
bles in their natural state," under paragraph 257, or "végetable 
substances, crude or manufactured," Under paragraph 617. Dé- 
cision aflarmed. 



UNITED STATES v. LAMB. 

(Circuit Court, S. D. New York. January 16, 1900.) 

^.. :,:.' ;. • No. 2,726. : -■ ' 

OCSTOMS DUTIES— CaNVAS. . 

Canvas woveh with double warp and single fllling, eàch of single jute 
yarn, is a plain woven fabrlc, dutiable under Act 1897, par. 341, rather than 
a manufacture of végetable flber, not otherwise provided for, under para- 
graph 347. 

Stephen G. Clarke, for importers. 
H. P. Disbecker, Asst. U. S. Atty. 

WHEELER, District Judge. This is canvas woven with double 
warp and single fllling, each of single jute yarn. The weaving ap- 
^ears to be plain, notwithstanding the double warp. Oonsequently, 
it appears to bè a plain woven f abric Qf paragraph 841 of the act 
of 1897, as it has been assessed, rather than a manufacture of vége- 
table flber, not otherwise provided for, under paragraph 347. Dé- 
cision afSrmed. 



TTNITED STATES v. RÏCHAED. 

(Circuit Court, S. D. New York. January 16, 1900.) 

No. 2,867. 

CusTOMS DuTiEs — Kleached Grasses. 

Nat-ûral grass, sun bleached, used for emWems, is not a manufactured 
article, and is put on the free list, under Act 1897, par. 566, as textile 
grasses "not manufactured In any manner, and not speclally provided for." 

Gomstock & Brown, for importers. 
H. C. Platt, Asst. U. S. Atty. 

WHEELEE, District Judge. Paragraph 566 of the act of 1897 
puts ou the free list "Istlè or Tampico flber, jute, jute butts, manila, 
sisal grass, sunn, and ail other textile grasses or flbrous végetable 
substances not manufactured in any manner, and not specially pro- 
vided for." This importation is of natural grass, sun bleached, 
used for emblems. It has been classifled as free under this para- 
graph, instead of under paragraph 251, which puts a duty on natural 
flowers of ail kinds, preservèd or fresh, suitable for décorative pur- 
poses. In Prazee v. Moffltt, 20 Blatchf. 267, 18 Ped. 584, Judge, 
afterwards Mr. Justice, Blatchford held that hay containing sugar 
converted by the beat of the sun from starch in the grass by being 
dried was not a manufactured article. So this grass, bleached by 
mère exposure to the sun, is not a manufactured article. It is not 
made into any new thing. Décision aflatmed. 
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UNITED STATES v. SILBERSTEIN. 

(Circuit Court, S. D. New York. January IG, 1000.) 

No. 2,903. 

CUSTOMS DUTIBS — PoCKETKNIVES. 

Poclîetlmives, wlth ail but the scales for tlie sides of tlie hamlles, are 
dutiable under Act 1897, par. 153, as poclietknives, or parts tliereof, partly 
or whoUy manufactured. 

Comstoek & Brown, for importer. 
H. P. Disbecker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are pocketknives, ail but the 
seales for the sides of the handles. They are nothing but pocket- 
knives now, and will be pocketknives when completed. They there- 
fore appear to be specifically provided for as pocketknives, or parts 
thereof, partly or wholly manufactured, as they hâve been assessed 
under paragraph 153 of "the act of 1897, and not to be dutiable other- 
wise. Décision affirmed. 



AXTMAN CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1900.) 

No. 2,913. , 
CusTOMS DtJTiEs— Corsets. 

Corsets of whicli cotton is the component material of chief value, trim- 
med at tlie top with lace, are not articles made in any part of lace, though 
they are so trimmed, and are dutiable under Act 1897, par. 314, as wear- 
ing apparel of "every description of which cotton is the component ma- 
terial of chief value." 

Appeal by the Altman Company from décisions of the gênerai 
appraisers which conflrm the action of the coUector in assessing duty 
on importations in question. 

Curie & Smith, for imporlers. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are corsets, of which cotton 
is the component material of chief value, trimmed at the top with 
lace. Paragraph 339 of the act of 1897 provides for a duty on "hand- 
kerchiefs, napkins, wearing apparel, and other articles made wholly 
or in part of lace." They hâve been assessed as articles made in 
l>art of lace, against a claim that they are within "wearing apparel 
of eveiy description of which cotton is the component material of 
chief value," provided for in paragraph 314. The lace is not brought 
into their structure, and they do not appear to be articles made in 
any part of lace, although they are to some extent trimmed with lace. 
Décision reversed. • 
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VOLKMAN T. UNITED STATES. 
(Olreult Court, S. D. New York. January 18, 1900.) 

No. 2,916. 

CTnsTOMS DuTiES — Chocolaté. 

The dutiable value o£ cbocolate packed In tin boxes sbould be arrived 
at by addlng the number of pound» lof both the chocolaté and the tin 
corerlngs, under Act 1897, par. 281, providing for a duty on the chocolaté, 
and that "the welght and value of ail coverings, other than plain wooden, 
shall be included lu the dutiable weight and value" thereof. 

Curie & Smith, for importera. 
Chas. D. Baker, Asst U. S. Atty. 

WHEELEE, District Judge. Paragraph 281 of the act of 1897 
provides for a duty on chocolaté valued at not over 15 cents a pound 
of 2J cents a pound; valued above 15 and not above 24 cents a 
pound, of 2i cents a pound and 10 per cent, ad valorem; valued 
above 24 and not 35 cents a pound, 5 cents a pound and 10 per cent. 
ad valorem; and valued a^ove 35 cents a pound, 50 per cent, ad 
valorem. And, further, that "the weight and value of ail coverings, 
other than plain wooden, shall be included in the dutiable weight 
and value of tho foregoing merchandise." The dutiable value per 
pound of this importation has been arrived at by adding the value of 
±e tin boxes to that of the chocolaté, and dividing the sum by the 
number of pounds of the chocolaté alone, against a protest that the 
division should be by the number of pounds of both the chocolaté 
and the tin coverings. The method adopted included the value and 
exclnded the weight of the coverings from the computation. This 
brought the dutiable value above 24 cents per pound, and, with the 
weight of the coverings included, it would hâve been below, and 
the duty 2J cents per pound less. The requirement is express 
that the weight, as well as the value, of the coverings "shall be in- 
cluded/' and it was not Décision reversed. 



HILLS BROS. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 80. 

CInsTOMS DuTiES— CL.\ssiFiCATroN— Dried Currants. 

"Dried currauts," so called, from the Levantine, which are known to the 

tradeby soine 30 différent names, indicating the islands or lôcaiities where 

grown, and which, although in f act raisins, made from a small grape, con- 

. stitute the only currants known commercially or imported, are, except 

those gvown on the island of Zante, entitled to f ree entry, under paragraph 

489 6î the free list of the tarife act of 1894, as "fruits, • * • dried, 

■ '» not speciàlly provided for," and are not dutiable under paragraph 217, 

. which Covers "plums, prunes, flgs, raisins and other dried grapes, including 

Zante currants." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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This is an appeal from a décision of the circuit court, Southern dis- 
trict of Xew York, which aflflrmed a décision of the board of gênerai 
appraisers, aflfirming a décision of the collector of the port of New 
York touehing an importation of dried currants. 

A. P. Ketchum. for appellant. 
Henry C. Platt, f or the United States. 

Before WALLACE, LACOMBE, and SniFMAN, C^irouit Judges. 

LACOMBE, Circuit Judge. The importation was under the tariff 
act of 1804, the relevant paragraphs heing: 

"Par. 217. Plums, prunes, flgs, raisins and otlier dried grapes, including Zante 
currants, one and one-half cents per pound." 

"Par. 489 [of the free list]. Fruits, green, ripe or dried, not specially provided 
for in tliis act." 

It has been stipulated, and apparently has never been disputed, that 
the currants in question were not the growth of the island of Zante. 
l'he question hère presented first arose upon an importation of Austin, 
Nichols & Co. into the port of New York, and the board held that such 
currants were not within paragraph 217. In this décision the treas- 
ury department for some time acquiesced. Subsequently, a similar 
question arising in California, the board, upon the évidence in the 
Austin-Nichols Case and upon further proofs, reaffîrmed its former 
décision. Appeal was taken to the circuit court, Northern district 
of California, additional testimony was taken in that court, and the 
décision of the board was reversed. In re Wise (C. 0.) 73 Fed. 183. 
In the case at bar still further testimony was taken, but the board, 
referring to the Wise décision, held as follows: "In déférence to a 
superior tribunal, we follow the said judicial ruling, and afflrm the 
décision of the collector." This décision does not présent a finding 
of fact by the board upon conflicting testimony of such a character 
that the reviewing court should hesitate to express a différent con- 
clusion, if, upon the whole record, such court were satisfied that the 
weight of testimony did not support such enforced finding. The cir- 
cuit court, as a matter of comity, followed the décision in the North- 
ern district of California, without discussing the merits of the case. 

In the record now before this court we hâve — First, ail the testi- 
mony which was before the California court, both that retumed by 
the board and that taken in the court ; and, second, some additional 
testimony which has been taken in the case at bar. The record is 
most voluminous, and a great deal of the testimony wholly immaterial 
and unnecessary to the décision. It will not be necessary to go at 
length into any discussion of the testimony. In the California case 
the inquiry seems to hâve been more particularly directed to the 
scientific and historical side of the case. Of the 23 witnesses exam- 
ined in court (leaving out the importer and his two witnesses, Falkin- 
ham and Elliot), only four were sufflciently qualified to speak as ex- 
perts toucbing the commercial meaning of the phrase "Zante cur- 
rants"; the other dealers were shown to hâve no expérience in trade 
and commerce at whôlesale with imported dried currants. And of 
the four it appeared that the expérience of nearly ail was most limited. 
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The tradç wltnesse? calle«3 hère on behaltof the importers, however, 
had acquired théier knowledge of trade terms by long years of dealing 
in this very coœmodity — dried currant^— in large quantities in the 
markets of this country. If it were nece^sary to détermine the com- 
mercial meaning of the words in controversy, the record before this 
court would seem to présent an exposition of commercial dealings at 
and prior to the passage of the act of 1894 much more complète and 
satisfactory than that upon which the court in California tmdertook 
to pass. But it will not be necessary to inquire whether there is any 
commercial nieaping of the term "Zante carrants" which will include 
currants not in fact of Zante, The language which congress has em- 
ployed, when read in the light of the facts in proof, is most clear and 
unambiguous. 

Eeferring to the history and scientiflc classification of the dried im- 
ported carrant of commerce, the court in California says it is "a kind 
of raisin made from a small, seedless grape, grown not only on the 
island of Zanfp, but also, and to a much greater extent, on the main- 
land of G-reece and other neighboring localities. It dérives the name 
of 'carrants' from the fact that in times past it was shipped from 
the city of Corinth, Greece. Jn Grerman it is called 'Korinthen'; in 
French, 'raisin de Corinthe'; in Spanish, 'pasas de Corintho.' It is 
a raisin grape, as distinguished from a shrub currant, with which 
its name may be confounded, but from which it is entirely distinct, — 
the former belonging to the , grapevine family, or yitis vinifera, of 
plants; the latterto the shrub, or ribes. ,,* * * On the vine it is 
a.;small-sized grape. When picked and dried, it is a dried grape, or 
kind of raisin." And the couij"t quotes the testimony of Prof, Hilgard, 
of the state univereity (California). as foUoiiYs; "[It js] a raisin made 
frpm a small grape whiehgrows in the Io»ian Isles,. and also in the 
archipelago there,; also on tliè mainland of Asia ^^Iin0P. [And the 
wi<;ness subsequehtly added, ''on, the mainland of dreeçe."] They 
are dried an(| preparedinvarjious ways,,and shippejd to the whole 
wqrld, . It is t^Ç; only région that, so far, has produced this grape to 
perfection.", :,;;,,.,, , ,'\ ,,.,:;,,.,, 

^e coflclusiopas of the Californjai court, that thes^, fJried fruits "are 
a kind of raisins," and "are gpap^s dried/' are, abu,ndantly supported 
hjr^e record. : Scientiflcally andbotaniç^lly, they ; are "raisins or 
o^er dried grapesj" but popu,^?^r^y and cçimmercially they are not 
ki^own or classifled as such, ; The testimoriy of the qualifled experts, 
-rfnot the botanists, but the frafle expefta,r-T-who testfôed, in Cali- 
fljl^nia andb^ore, the board of appraiseys, is oyerwhplming to the 
€5fe«ct.that in trade and commerce in this couixtry, at and prior to 1894 
(and, iindeed;,; £^t ail times), thèse dried cnrrai?.ts, hâve never beçn known 
ogjiclassed as. raisins or as ; dried. grapçs^ which are différent and 
vifell-known articles of commerce, ^pw, it; is manif est that congress 
fvJJy nnderstood thig situation, a^nd legislated upon the nnderstanding 
that thèse so-called "cuprants," would not beçome dutiable as a part 
of the family of raisins or dried grapes unless they were specifically 
ref erred to, and therefore congress used the phrase, "raisins and other 
dried grapes, including Zante carrants." If the contention of the 
gpViernment were sound, the words, "including Zante carrants," would 
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be entirely superfluous. But we must assume that congress was 
satisfled to tlie contrary, and certainly the testimony now before the 
court shows quite clearly that the coiigressional understanding as to 
trade classiiication and nomenclature was correct. 

It appears, moreover, that congress has known for a long time that 
there were to be expected among the importations, which its succes- 
sive tariiï acts would cover, not ouly "Zante currants," but also "other 
currants." Thus, the Revised Statutes imposed a duty of one cent a 
pound on "currants, Zante or other" (Schedule M) ; and the act oi 
1883 imposed a like duty, by paragraph 293, on "currants, Zante or 
other," The act of 1890 put ail currants on the free list by the use of 
the same phrase in paragraph 578, "currants, Zante or other"; and 
the same words are found when ail currants are, in the act of 1897, 
again made dutiable, the paragraph reading: 

"Par. 264. Figs, plums, prunes and prunelles, two cents per pound; raisins and 
other dried grapes, two and one-half cents per pound; dates, one-half of one 
cent per pound; currants, Zante or other, two cents per pound." 

Incidentally, it may be noted that this paragraph accentuâtes the 
fact that congress distinguishes between dried grapes and thèse so- 
called "currants" from the Levant, for it imposes différent rates of 
duty upon them. 

What, then, are currants "other than Zante"? The record shows 
that the only dried foreign currants known to trade and commerce 
(and paragraph 217 of the act of 1894 manifestly deals with dried 
fruits) are the fruits of the peculiar variety of the vitis vinifera al- 
ready described, which reaches perfection only in the islands of the 
Grecian archipelago, and on the neighboring mainland of Greece and 
Asia Minor. The fruit of the shrub currant Is not known in this form. 
Many nanies are given to thèse currants which we may coraprehensive- 
ly call "Levantine." Vostizza, Calamata, Fatras, Amalia, Ithaea, 
l'yrgos, Provincial, Gulph, Cephalonia, are samples of the 30 or more 
names by which they are described in trade circulars, and under which 
Wholesale dealers in the article are accustomed to order them. Thèse 
différent names, it is apparent, are niainly indicative of the place from 
which the fruit comes, and the évidence shows that the différences 
are more than nominal. It is testiûed that the fruit grown in différ- 
ent localities possesses différent characteristics, and some of the wit- 
iiesses before the board picked out samples which they identifled as 
Vostizza, Zante, Provincial, etc., and poin^"d out the différences be- 
tween the fruit. Inasmuch as congress has recognized the existence 
in trade and commerce of currants other than Zante, we niust assume, 
in view of testimony that discloses the existence of thèse Vostizza, 
Calamata, Provincial, and other Levantine currants, and dénies the 
existence of any other dried currants than the Levantine, that con- 
gress, when it used the phrase "currants, Zante or other," meant to 
differentiate the Zante currant from the Vostizza, the Calamata, the 
l'rovincial, and the other varieties of Levantine currants. That con- 
gress did make just this distinction in the Revised Statutes, and in 
1S83, 1890, and 1897, is proved by its continued use of the phi-ase, 
"currants, Zante or other." And there is no évidence at ail which 
would indicate that, when that body passed the act of 1894, it had 
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anj other or différent understanding of the situation. In the acts 
of> 1883 and 1890, the free list contained a comprehensive provision 
covering "fruits, green, ripe or diried, not specially prorided for," 
which, of course, would include everj' iiind of dried currants, unless 
it were elsewhere specifled. In both of thèse acts congress withdrew 
f rom the opération of this free-list provision, not only Zante currants, 
but also ail the other Levantine currants, — in 1883, by provisions in 
the duty schedules for "currants, Zante or other"; and in 1890, by a 
spécifie free-list provision for "currants, Zante or other." When the 
act of 1894 was framed, the same free-list provision remained, but 
congress withdrew from it, not "currants, Zante or other," but only 
"Zante currants"; the phraseology of paragraph 217 being "plums, 
* * * raisins and other dried grapes, including Zante currants, 
one and one-half cents per pound." The conclusion seems irrésistible 
that the "other currants," whose existence as something différent 
froni' Zante currants congress had recognized for 20 years, remained 
within the provisions of the free list, since they were not withdrawn 
therefrom by the form of words congress had always used before 
when imposing duty upon them, and which form of words it used 
three years later, when it again laid duty on "currants, Zante or 
other." Act 1897, par. 264. When, theref ore, we find that the only 
"other currants" known lo commerce are thèse Levantine currants, 
not of Zante, it must be inferred that congress did not intend, nor did 
it use langiiage appropriate, to sweep them out of the comprehensive 
provision -bf the free-list paragraph covering fruits, green, ripe, or 
dried. Sihce it is undisputed that the currants now under considéra- 
tion are not the growth of the island of Zante, but are Amalias and 
Provincials, and within the class known to congress as "other cur- 
rants," they were entitled to free entry, under the tariff act of 1894. 
The décision of the circuit court is reversed. 



UNITED STATES v. RICHARD et al. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 82. 

ÇpsTOMS DcTiES— Classification— Pativied Tii.bs. 

Articles composed of tiles, wliicli are put togetlier in rows before being 
flred, tlieir faces forming a plane surface, on wliicli a picture is painted 
vsritli brown minerai palnt, mixed witli oil or water, tlie tiles being tlien 
separated and flred, by wliich process the color of tiie painting is clianged 
from brown to blue, and the surface of tiie tile is glazed, after which the 
tiles are reassembled and framed, in which condition they are imported, 
being used In the frames for wall décoration, or removed and set in man- 
tles or wainseoting, are dutiable, under paragraph 94 of the tarife act of 
1890, as "tiles glazed, painted or vitrified," and not under paragraph 465, 
as "paintings in oil or water colors." 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
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board of gênerai appraisers which sustained a ruling of the collecter 
of the port of New York touching certain pictures on china or porce- 
lain. 

Henry C. Platt, for the United States. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The importation was made under the 
tariiï act of 1890, and the relevant paragraphe are: 

"Par. 94. ïiles and brick, other than flre brick, not glazed, ornamented, 
painted, enameled, vitrifled or decorated, 25 per centum ad valorem; orna- 
mented, glazed, painted, enameled, vitrifled or decorated, and ail encanstic, 45 
per centum ad valorem." 

"Par. 100. China, porcelain, parian, bisque, earthen, stone and crockery 
ware, including placques, ornaments, toys, charms, vases and statuettes, 
painted, tinted, stained, enameled, printed, gilded, or ottierwise decorated or 
ornamented in any manner, 60 per centum ad valorem; If plain white, and not 
ornamented or decorated In any manner, 55 per centum ad valorem." 

"Par. 465. Paintings in oil or water colors and statuary, not otlierwise pro- 
vided for in this act, 15 per centum ad valorem." 

The collector classifled the importation in suit under paragraph 94. 
The importera contend that it should hâve been classifled under para- 
graph 465. 

Precisely what the articles in question are will be apparent from 
a description of the way in which they are produced. Earthenware 
tiles, "in the white" and unûred, are assembled together in a single 
row, or in two or more superimposed rows, so as to make a plane 
surface. Upon this surface, not by stenciling or other mechanical 
process, but by freehand painting, there is depicted some landscape 
or figure or other artistic décoration. The painting is done with what 
are known as "minerai colours" (vitriflable colors), and wlien ap- 
plied they produce a brown painting on the white surface. The com- 
posite surface formed by the several tiles is then broken up, and the 
tiles are "flred." By this process the color of the painting is changed 
from brown to blue, and the surface of the tile is glazed, the resuit 
being the well-known Holland delft. The several tiles are then re- 
assembled, so as to présent the picture which was painted on them, 
and are framed so as to retain their relative positions to each other. 
They are imported framed. With the frames on them they are used 
for wall décoration, and they may be removed from the frames, and 
set into mantles, or door panels, or wainscoting. 

From the above description, it is apparent that each earthenware 
tile may properly be said to be glazed, painted, and vitrifled, and, in- 
deed, may quite fairly be held to be ornamented or decorated; for 
inspection of the samples shows that the fraction of the entire paint- 
ing which is found on each tile bas made it more ornamental and 
décorative than it was before. Moreover, if it be assumed that the 
assembling of thèse painted and vitrifled tiles, in such a way that the 
aggregation of two or more of them will make up a single picture, 
constitutes an advance beyond the group of articles known as tiles, 
nevertheless the importer cannot prevail if the resuit of such an ad- 
vance has been merely the production of an earthenware ornament 
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painted or <>thèt^isè decomted. StioIi painted earthenware would be 
datiiaiiie,' tiMéP paragraph' 100, at 60 'pet centamj-^a higher rate 
than that assessed on painted tiles. Whether or not the importations 
in tins case are witliin the provisions of paragrapb KM) peed not be 
decided; it will be suflficient to dispose» ofi the contention ipresented in 
the impofitef'p.pfot^t, viz,(th^t they are paintings, within the mean- 
ing of pàragraph 465. 

The gênerai subject of duties upon artistic productions was dis- 
cu'sèed iiï't. s: V. Perry, 146 U. S. 71, 13 Sup. Ct 26, 36 L. Ed. 890, 
and it was there pointed oùt that the spécial favor eiténded by con- 
gress in tïië,lQ>v, rate upon paintings in pil or water jcbïprs is accorded 
offlly to sucb iwodwptions as are recognized to belong to the domain of 
high art, and does not cover minor objects of art, intended also for 
omainentàl purpoèes, siich àâ statuettes, vases, plaques^, drawings, 
etc. Save fôr the jtaçt tïi^t it takestt^roçirmore tiles toMàke ûp the 
corrjipletepiiçture,: thèse importations iare in no respect différent ar- 
tistically from the painted earthenware plaques which are speciflcally 
included in paragraph 100: 'The pj^qùé is round, the tile straight- 
sided, but both are of the saine màtèriàl, ar^ painted with! the same 
cdlôrs, trahsfO!rtii'éd în^ the same way hf thé application of beat, with 
the same frefehàtid exécutibti, and are ùsed for the same purpôses. 
The circuit court helO, and the importer does not seem to dissent from 
stifch eoncluSion, that "upon the évidence [thèse importatioûs] would 
nqt'appear to hâve béeii knoivn in corimiètcé as oil paintings or water- 
ci:^*)r paintings.^ But we are uhable to concur in the further con- 
clïilsion pf the circuit court that côngfesSiiitendëd paragraph 465 to 
cbtér aiiy paiûtlïigs but such as wei*è knowh' in comraerce as "oil 
paintings" or as "water-color paintingsi" Undue weight seems to 
bavé been ^iVen im the Ppinibn below tô the eîfcumstance thât, pre- 
sumably for cônvenience of expression, thèwords of tbe statute are 
sd transposedâi to read"paintibgs, in èil or water colors," instead 
of "6il or wàter-iCoIôr paihtiiigs." The meaning of both phrases, 
when read îh cotinection vt^ith the rèst of the statute, seems to us the 
saiàe. The décision of the circuit court is reversed. 



ZIMMBKLING v; HâiRDTNG. 
(Circuit Court ol' Appeals,' TÎiird Circuit. January 2, 1900.) 

.; , .' - ■ : - : No. 34. ■: . 

IjsïÇKNÀt Revenue— Tax on SûbiR RisFïNEfts— Act of 186,3. 

ï A firm ëngagfed in tlie business of bollliig knolasses td the point of erys- 

■ tallizaitiou,; piMUcing sugar witli a residuunl of molasses, were "sugar re- 

, flnèrs,'' within, the définition of the amçnded Internai revenue act of March 

^3, 186â (12'Stat. c. 74), and, subject to the tax thereby imposed on thelr 

'''^■prdduet. ■■-■■■■ 

■ j!'^t.r;.i V • • ■■•■■■ -:■ i :•■, ' ^ ., ^ , ■• • ; ■.• :. , . 

, Iij Epror to the Circuit GQùirt of the United States for the Eastern 
District ofPennsylvania. j , i 

Eobert EâlSton iftâd David W. Sellers, for plaintiff in errôr. 
Jaines M. BefeMjïor défendant in èWor. ' 
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Before ACHESON and GRAY, Circuit Judges, and KIRKPAT- 
EICK, District Judge. 

ACHESON, Circuit Judge. John Zimmerling, the plaintifl f)elow 
and in error, as surviving partner of Feltus, Zimmerling & Co., 
brougM this suit to recover the sum of |21,56o.74, with interest, 
paid as internai revenue taxes by said flrm to the defendant's intes- 
tate, Jasper Harding, who was United States coUector of internai 
revenue for the Pirst collection district of Pennsylvania, upon tax 
assessments alleged to hâve been erroneously made against said 
flrm, as sugar reflners, for the period between March 3, 1863, and 
March 2, 1867. During that period Feltus, Zimmerling & Co. were 
engaged in the business of extracting sugar from molasses by boil- 
ing it to the point of crystallization, and then passing it into an 
open vessel, in whieh it was stirred, and afterwards passing it into 
iron molds, from which the uncrystallized molasses was drained off ; 
the final products being raw sugar and a residuum of low-grade mo- 
lasses, of an aggregate value greater than the molasses from which 
they were produced, and which products the flrm sold. 

Act March 3, 1863 (12 Stat. 713, 716), amendatory of Act July 1, 
1862, inter alla, enacted : 

"That section seventy-flve be * * * ainended * * * by striklng out 
the following words: 'On sugar refined, T^hether loaf, lump, granulated, or 
pulverized, two mills per pound; on sugar refined, or made from molasses, 
sirup of molasses, melado or concentrated melado, t^^o mills per pound,' and 
inserting in lieu thereof as foUows: 'Sugar reflners shall pay one and one-half 
of one per cent, on the gross amount of the sales of ail the products of their 
manufactories: provided, that every person shall be regarded as a sugar re- 
fluer under this act, whose business it is to advance the quality and value of 
sugar by melting and reCrystallizatlon, or by liquorlng, elaySng, or other wash- 
Ing process, or by any other chemlcal or mechanical m^ns; or -who shatl ad- 
yance the quality or value of molasses and concentrated molasses, melado or 
conceîitrated melado, by boiling or other process.'" 

The ea,se turns upon the construction of this provision of the act 
of ,1863j which was substantially re-enacted by the internai revenue 
act of June 30, 1864 (13 Stat. 223, 265), and that of July 13, 1866 
(14 Stat. 98, 129), and was in force during the period covered by the 
plaintiff's claim. The question to be determined is whether or not 
the extracting of sugar from molasses by boiling in the manner above 
set forth by Feltus, Zimmerling & Ço., and the sale by them of the 
products of their manufactory, namely, the sugar so produced and 
the residuum of 'molasses, made them liable for the prescribed tax. 
Looking at the act of 1863 in its entirety, and having regard to its 
purpose, we think that one who bbilèd molasses, and thereby ex- 
tracted sugar therefrom,, leaving a residuum of molasses, which 
products were, in the aggregate, of an enhanced value over the un- 
boiled molasses, was a "sugar refluer," within the meaning of the 
act, and liable to the tax thereby imposed. Undoubtedly one who 
produced sugar from molasses by boiling, as practiced by Feltus, 
Zimmerling & Co., was taxable for the sugar so made, under the 
said act of July 1, 1862 (12 Stat. 463). That act imposed a tax of 
two mills per pound "on siig^r, reflned, whethèr loaf, lump, granu- 
lated^ or pulverized"; and the same tax was imposed "on sugar, re- 



273; 99: FEDBRAE REPORTER. 

âiiëdiètiaiddéiirom mioillassësy siiuftof molasses, melado or cohcèn- 
trated melado." Ail thèse sugars were rated alike forthe'purpose 
of taxation.^ Moreover, it will be perceived that in connection with 
tlié fliatltifabïiil-e'iof SUgar frôin Oldlasses tlie act of 1862 used tte 
wôrd^'reflned" aê'8jfnon';0nous with the word '^made."' The language 
thereëttiployéd iS, %'eflned or lïiàdeî-from molasses." Now, mani- 
tëëtiy, iit' was not intèûded-by the aict of 1863 to diminish the sub- 
Jécté"'èf taxation. 'Ehe purpdse wàs just the reverse. The enacting 
clause rëads,, "Sngarrèifiners shàlï pay one and one-hâlf of one per 
(îent. on the gross amoiint of the -sales of ail the products of their 
mahufâetories." Then, to avbid aitoo limited construction of the 
phtâse^sùgar reflners,'* there was added the proviso giving the 
lègilslàtive définition of the term, ahd expressly brihgihg under the 
opération of the act every person^'Sjvho shall adyanceithe quality or 
yâlùe bf molasses * * * by'boiling or other process." The de- 
ciarèd |>ttrpose, inter alia, was to impose the prescribed tax on "the 
grosâ^' aïilount of the sales of ail the products" of any manufacturer 
who shéWld "advance the quality ^or value of molasses" by "boiling 
or other process." NoW, by theît» practice of boiling molasses to 
the point of crystallizatiôn, and their subséquent manipulation of it, 
Feltus, Zimmerling & Co. produced sugar and a residuum of salable 
molasses, and thèse combined products were more valuable than 
the mpjçisises before it had received ëUch treatment. It seems to us, 
then, that Feltùs, Zimmerling & Co. came within both thé letter and 
the spirit of the law. Whether or not they were "sugar refiners," 
within the poplilar acceptation of the term, is immaterial. The légis- 
lative définition is conclusive hère. In confirmation of ôur con- 
struction dfthe act of 1863, wamay îidd. that it is conclusiyely shown 
by the évidence that it is impossible to advance the quality or value 
of molasses by boiling unless sugar is thereby extracted f rom it. 
This fact presumably was known to the lawmakers. To give any 
eiïect tvhatevér to this provision of the act, the procefes practiced 
by Feltu^, Zimmerling & Co. must be held to be within the act. We 
tMnk that the judgment of the circuit court was right, and aecord- 
ingly it is afflrmed. 



^ In re SOHEITLIN. 

I . (Circuit Court, B. D. Missouri, E, D. . January 9, 1900.) 

■ ■No. 4,251. • : 

IcBrraRSTATE Commehce— State Régulations— Oleomahgakine Law dp Mis- 

. The Bro,v^sibn of the .«jieomargarine law of Missouri (Sess. Acts 1895, p. 
28, § 2) pibhibiting thé" inanufàcture or sale withia the state of any suh- 
■ stahce "iri iinitàtlon or semblance of natural bàtter," or '^Ith which any 
■ substance' ;has beeri corubineû "fbr the purpose or with the ëftect of im- 
piirting' thffl'eto a yellpw .cplor, oranyghade of yelloiiK, so tliat such sub- 
stitute shaÙ resemble yeiiow or any pha^de of genuine yellow butter," is a 
prbpér régulation for the prévention pf fraud and déception, vyliicïi is 
within thé police power of the staté, aùd" its enforcement as to ôleomar- 
garine , broùglit from other stateSj and sold in thé original pacliag^s, ts 
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not a violation of any rights secured by the Interstate commerce clause 
of the constitution of tlie United States. 

This was an application by Charles Scheitlin for a writ of habeas 
corpus. 

Thomas B. Harvey, for relator. 
Taylpr & Erd, for respondent. 

ADAMS, District Jndge. This case is siibnaitted on the pétition 
for the writ of habeas corpus and the return thereto. It appears 
that the Capital City Dairy Company, a corporation of Ohio, is en- 
gaged in the manufacture and sale of oleomargarine; that the rela- 
tor is its agent engaged in selling in St. Louis, Mo., the product of 
his principal in original unbroken packages only; that on the 2d 
day of December, 1809, an information was duly tiled in the St. 
Louis court of criminal correction charging the relator with unlaw- 
fully selling and offering for sale oleomargarine which then and 
there resembled yellow, or a shade of genuine yellow, butter, con- 
trary to the form of statute in such case made and provided; that 
upon this information the relator was arrested, found guilty, and 
adjudged to pay a fine of |50, and for the nonpayment of which he 
was, by an order of court, committed to the custody of the sheriiî 
for imprisonment. The pétition for the writ of habeas corpus charges 
that the law of Missouri under which the prosecution of relator was 
had, in so far as it attempts to prohibit the sale in this state of 
oleomargarine in original packages, when brought hère from another 
state in which it is manufactured, is répugnant to section 8 of 
article 1 of the constitution of the United States, which confers upon 
oongrèss power to regulate commerce among the several states. Sec- 
tion 2 of the act of Missouri approved April 19, 1895 (Sess. Acts 
1895, p. 26), provides as follows: 

"No person sliall by himself, his agents or employées, produce or manufac- 
ture any substance In imitation or semblance of natural butter, nor sell nor 
keep for sale, nor offer for sale any imitation butter made or manufactured, 
compounded or produced in violation of this section, whetlier such imitation 
butter shall be made or produced in this state or elsewhere." 

This section elsewhere provides: 

'•That nO person shall combine any animal fat, or vegetable oil, or other 
substance with butter, or combine therewith or with animal fat or vegetable 
oil, or combination of the two, or with either one, any other substance or 
substances whatever, any annatto or eompound of the same, or any other 
substance or substances, for the purpose or with the etïeet of imparting thereto 
a yellow color, or any shade of yellow so that such substitute shall resemble 
yellow or any shade of genuine yellow butter." 

There is no claim that there is any want of évidence of illegality 
in the proceedings which resulted in the imprisonment of the re- 
lator, other than that the law itself under which the conviction was 
had is unconstitutional, being violative of the commerce clause of 
the constitution, in this: that it — the act of Missouri — prohibits the 
sale of imported oleomargarine in the original package if the same 
"resembles yellow or any shade of genuine yellow butte-." This 
contention raises the question whether the act of Missour in ques- 
99 F.— 18 



274" ' 99 FEDERAL 'REPORTER. , 

tioû conStîtutes an unlià'wful interférence with interstate commerce, 
or whether, on the other hand, it Constitutes a fair and lawful exer- 
cise, of jtl^e^ ^pliçe power of the state. I am relieved from the neces- 
sity ôf giving this question an ottgiùal, indépendent considération 
for the reason that the same has been heretofore exhaustively con- 
sidered by the suprême court of the United States in, a (Variety of 
décisions, from which, it seems to me, a rule of con^uct for trial 
judges is clearlv laid down and established. In the case of Plum- 
lëy V. Màssâbhtisetts, 155 U. S. 461, IS'Sup. Ct. 154, 39 L. Ed. 223, 
the Stipreme court had occasion toconsider a statute of the com- 
monwealthof Massachusetts very similar to that of Missouri now 
under e<on^ideration. The Massachusetts act made it unlawful for 
ahj pérsoB' to sell any article, prodùct, or compound made wholly 
ot-pârtly out of any fat, cil, or oleaginous substance, or compound : 
thereof , nôt prôduoed from unadultêrated milk or cream , of the 
same, "which shall be in imitation lof yellow butter produced from 
ptatfé unadultêrated milk or cream of the same." That act was as- 
sailed as unconstîtutional for the same reasons as the. Missouri act 
is now challenged. After a careful considération of i the prior ad- 
judicated cases bearing upon the exercise of the police power of a 
State as aftected by the' commercé clause of the constitution, the 
siipreme court in that case concludedi its opinion as folio ws: 

"It has, thèéefore, been aajuflgecl that tliè states mày léglslàte to prevent 
the Spreafl 'Oî crlHie, aud may - exclùde from : thelr Umits .pàupers,' cohvicts, 
peïsons likely, to bêcome a public charge, apâ, persons ^jSMcted wfith cpntagious 
or infectàoTO f^iseages. Thgse and other,, llke 'tljlngs haying immediatç connec- 
tion with. tne health, inOràls, and saféty oif the people iflay be done fif the 
stàtes in tHe exercise of tWéi rlght of sêlt-defense. And yet it ié sùpposéd 
tiiSit ae owners of a compound -which hài been put !n a:oonditi6n toclieat. 
tiieiïpublic Into belieylng tiiat it is a pari^loï^lar article pf<foodlB dally u^e, 
£jj»d €agerly;,sougiit by. ths people in, eyery, condition of llfé, are .protëcted 
by the constitution in mâkïng a sale or it âgaln,st thë .wlll ' of the state in 
which it is ofCered for sale, because of the éiifétimstances tliàt'lt'is an origihâl 
package, and has beçome a subjeet afcprdiinaiiy.jTafflc, Wçjftre unwillinff to 
accept this View. We are of opiniop tJtiat it is wlthin the power of a, sta):«i 
toexclude from its markets any compound; Mjapufactured in another sta,té 
which has been artlflciallyr^colored or adulteratfid so as to cause it to look Uke 
an article of food in gênerai use, and the j^e, of which . nia,yi, by reason ofr 
such coloration or adultération, cheat the gênerai public into purchasing that 
which they may not intend to buy. Théiiconstituticai ofMthasTJnited; Sitiâtes 
(ioes not SRftUEg [to any one the privilège pf^d«f.raudipg the public. , The, dé- 
ception againsi,,''«')i,ich the; statute «f Jl'ass^pbijisctts 'W .aipiéfl 'is an offense, 
against Society, and the stàfçs ari^las cquipetieni to, proteCt tbéir peoplé âgainst. 
such ofren36B,or,wrongs as they are toproteçf.thépi.^gaingt crimes 6r yr^ngs 
oif more serions «ha^acter; and this protgf.tiqn rnay be'gi^^èn without vipliiting 
any right seeured by the :];iational ■constljbiitlon, and , wjtbout inffinging thé 
authority of the gênerai government. A ^fate enactfli^t'forbidding thë sale 
of deceitful imitations of articles of food in général use among the peôple 
dcJes not abridgé any priviWge secured tb citizen? of 1jh,é -United States, nor 
itt any just sç»^?, interfère with the freedopi # commerce .among the seyeral 
States. It is législation ■jvjiich can be,most adyàntageously éxerciséd by' the 
çtàtes thems'elves." • ',' , ./":'' '"' ' ; ''''[ 

I need not fUrther comment uponopquote from this décision ot 
the suprême court It iS concedediby counsel to be controUing au- 
thority in the case now under considération, unless the same has 
been overruled by a later décision o( that court. It is çontended 



IN EE SCHEIÏLIN. 275 

that the suprême court, in the case of Schollenberger v. Pennsylvania, 
171 U. S. 1, 18 Sup. et. 757, 43 L. Ed. 49, bas practically overruled 
the doctrine of the Plumley Case, and it is to this contention that 
I hâve given very carefiil considération; especially so in the light 
of the fact that the circuit court for the district of Minnesota in 
the case In re Bnmdage (C. 0.) 96 Fed. 963, has reached a différent 
conclusion than that to which I am irresistibly brought. In ap- 
proaching a considération of the Schollenberger Case, it is well to 
distinctly understand the question there involved. The act of Penn- 
sylvania under t\'hidi a conviction was had in that case is as f ollows : 

"No person, firm or corporate body shall manufacture out of auy oleaginous 
substance, or any compound of the same other than that produced from un- 
adulterated milk or of eream from the same, any article designed to take the 
place of butter or cheese produced from pure unadulterated milk or cream 
from the same, or of any imitation or adulterated butter or cheese, nor shall 
sell or ofCer for sale or hâve in his, her or their possession with Intent to 
sell the same as an article of food." 

It is obsen'ed at the outset that the law of Pennsylvania absolutely 
prohibits the sale of oleomargarine within the confines of the state. 
The lavF of Massachusetts under which the Plumley Case arose does 
not prohibit the sale of oleomargarine, but only prohibits its sale 
when Jtnade in imitation of yellow butter; in other words, prohibits 
the Goloring of oleomargarine so as to resemble yellow butter, prac- 
tically tbe same as the statute of Missouri now under considération. 
The suprême court, in its opinion in the Schollenberger Case, an- 
alyzes the Plumley Case, and distinguishes it from the Schollenberger 
Case; saying as f ollows: 

"The statute in that case [Plumley v. Massachusetts] prevented the sale of 
thls substance in imitation of yellow butter. • • ♦ This court held that & 
conviction under that statute for having sold an article known as 'oleomarga- 
rine,' not^ produced from unadulterated milk or cream, but manufactured in 
imitation of yellow butter produced from pure unadulterated milk or cream, 
was valid. Attention was called in the opinion to the fact that the statute 
did not prohibit the manufacture or sale of ail oleomargarine, but only such 
as was colored in Imitation of yellow butter produced from unadulterated 
milk, or cream of such milk. If free from coloration or ingrédient that 
caused it to look llke butter, the right to sell it in a separate and distinct 
form, and in such manner as would advise the consumer of the real character, 
was neither restricted nor prohibited. The court held that under the statute 
the party was only forbidden to practioe, in such matters, a fraud upon the 
gênerai public; that the statute seeks to suppress false prêteuses and to pro- 
luote fair dealing in the sale of an article of food, and that it compels the 
sale of oleomargarine for what it really is by preventing its sale for what it 
Is not; that the term 'commerce among the states' did not mean a récognition 
of a right to practice a fraud upon the public in the sale of an article even 
if it had bècome the subject of trade in différent parts of the country. It 
was sald that the constitution of the United States did not take from tlie 
states the power of preventing déception and fraud in the sale within tlieir 
respective limits of articles, in whatever state manufactured, and that tliar 
instrument did not secure to any one the privilège of committing a wroni; 
against society. It will thus be seen that the case was based cntirely r.pcni 
the theory of the right of a state to prevent déception and fraud iu the sale 
of any article, and that it was the fraud and déception contained in selling 
the article for what it was not, and in selling it so that it should appcar 
to be another and a différent article, that this right of the state was upheid. 
The question of the right to totally prohibit the introduction from another 
state of the pure article did not arise, and, of course, was not passed upon." 
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In Bfl .distînguîshîng Ibetween the Plumley Case and the SchoUen- 
berger Gas^ tiie court concludes that the act of Pennsjlvania is 
violativeof the commerce clause of the constitution in that it en- 
tirely prohibited the sale of oleomargarine within the confines of 
the state, even when the same was manufactured in another state 
and shipped into the state in the originar package, for sale within 
the state in such original package. It is true the suprême court 
in the Schollenberger Case declared that pure oleomargarine was an 
article of commerce within the meaning of the commerce clause of the 
constitution, but I cannot ; bring myself to the conclusion, as con- 
tended by the relator in this case, that the suprême court in that 
case dpcided that, because oleomargarine was the subject of com- 
merce between the States, therefore no restrictions or limitations 
upon its sale within a State can be made by the législature of that 
state, provided only the article be pure, wholesome, and unadulter- 
atéd of its kind. I believe the doctrine of the Plumley Case is and 
ought to remain in force, and th^t, notwithstanding oleomargarine 
is a subject of commerce between the states, any state bas the un- 
doubted right to so legiglate with respect to it, in the exercise of its 
police power, as to prévent imposition, fraud, and déception upon 
the public; and this is ^hat the act of the state of Missouri, now 
under consideraition, alloue attenipts to do. It simply singles ont 
one color, and enacts that that cplor, because of the likelihobd that 
its use would déceite the unwary into purchasing what they do not 
désire, shall be prohibited. It leavès the range of ail the other colors 
open to the manufadtûrer a;nd distributer, and can, therefore, not 
be said to be prohibitive in its character. 

The foregoing are the conclusions which I hâve reached from a 
careful considération Of ail the caises to Which my attention bas 
been called. They are nearly ail of them referred to and considered 
in the Plumley and Sch^qUehberger Cases, and I hâve, therefore, not 
deeméd it profitable tb take them up and give them a separate con- 
sidération. > It résulta, fpom the foregoing views, that the relator's 
imprisoûment is not unlawf ul, and that he must be remanded. 



CHURCH & DWIGHT CO. v. BtTSS et al. 
(Clrcult.Court, D. Indlana. January 23, 1900.) 

No. 9,580. 

Trade-Maukb— Inî^ringbmkïit. 

A traae-mark used by the owner on packages of tiaking soda and sale- 
ratus manufactured by It Is Infringed by the use thereof by another ou 
packages of baking powder, the articles being of the same clasa. 

Diekerson & Brown, for complainant 
Andrew Anderson, for défendants. 

BAKER, District Judge. This is a suit to enjoin the infringe- 
ment of a trade-mark or trade-symbol, and to récover damages for 
its infringement. It is alleged that the complainant since July 1, 
1896, bas been engaged in the state of New York in preparing 
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and marketing baking soda and saleratus used for cooking pur- 
poses, and prior to that time its predecessor, under the name of 
Chui'ch & Co., had been engaged in the same business at the same 
place. On July 1, 1896, the comi)lainant succeeded to the business 
of the firm of Chureh & Co., and to ail its interest in said busi- 
ness, including any and ail trade-marks and trade-names used by 
said flrm in its business, and to the rights thereunder which had 
accrued to that tinn. Since the year 1874 the eomplainant and its 
predecessor hâve prepared and put upon the market a new and orig- 
inal préparation of soda and saleratus to be used for cooking pur- 
poses, and, to indicate the origin and genuineness of the prépara- 
tion, it and its predecessor hâve put upon the packages containing 
the préparation marketed by them, as a trade-mark and tràde- 
symbol, a représentation of a bared arm, the hand grasping the 
handle of a hamraer; the arm being shown raised in the position 
which it would assume when about to strike with the hammer. At 
ail times since 1874 the eomplainant and its predecessor hâve pre- 
pared soda and saleratus used for cooking purposes, and placed 
them on the market in packages having this trade-mark upon them. 
The complainant's predecessor devised and adopted the trade-mark, 
which was différent from any which had been used to designate 
soda and saleratus. This trade-mark has been universally known 
and recognized as indicating that the articles or packages having 
such trade-mark were manufactured by the eomplainant or its 
predecessor, and said trade-mark became, and ever since has been, 
a valuable property right, and a protection to purchasers of soda 
or saleratus used for cooking purposes made and sold by eom- 
plainant and its predecessor. The above-specified trade-mark is 
the exclusive property of the eomplainant, and it is entitled to its 
sole and exclusive beneflt and use. The eomplainant and its pred- 
ecessor hâve at ail times insisted on its trade-mark, and hâve noti- 
fied the public thereof. This trade-mark has become universally 
known as the property of the eomplainant and its predecessor, and 
has been uniformly respected as such until its infringement by re- 
spondents. For the purpose of further informing the public of the 
complainant's rights in and to said trade-mark, it caused it to be 
registered on January 26, 1897, according to the statutes of the 
United States. This trade-mark has been used by the eomplainant 
and its predecessor for more than 20 years continuously in connec- 
tion with packages containing soda and saleratus, in commerce 
with Canada and other foreign coun tries, and has been very exten- 
sively used throughout the United States. The soda and saleratus 
prepared and sold by it and its predecessor hâve been of a superior 
quality, and hâve been prepared for the market with care, accord- 
ing to their peculiar methods; and the soda and saleratus hâve met 
with great favor since they were placed upon the market, and the 
demand for them has increased from year to year. The exclusive 
right to this trade-mark is of great value in its business, and the re- 
spondents' infringement of it has caused great and irréparable loss, 
to an amount exceeding $o,OflO. The respondents are engaged in 
m_anufacturing and selling baking powder used for cooking pur- 
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poses, the actiye, ingrédient ofwliich is sod^, prepared and put up 
in pacltages haVing a représentation exactly similar to the trade- 
naark of tlie complainant It is further alleged tliat the respond- 
ents, knowing the high réputation and deseryed celebrity of the bak- 
ing soda and saleratus manùfaçtnred and sold hy the complainant, 
hâve pirated its trade-mark, witt the intéut to eularge their sales 
of baking powdér, and to deceivé" the public into the belief that the 
baking powder put up in paclf âges having said trade-mark is manu- 
factured and sold by the complainant, or with its authority and con- 
seiit. The complainant bas notifled the respondents of its right to 
the exclusive use of said tradé-inark, and has requested them to 
desist from its use, which they hâve refused to do, and they insist 
on their right to use such trade-mark upon the packages of baking 
pô*der sold by them. The respondents admit ail the material 
rapts àbove stated, except that they deny thêy infringe the com- 
plàinant's trade-mark by using the same on their packages of bak- 
ing'pôWder, because, as they allège, baking powder d.oés not belong 
to the same class of goods as baking soda and saleratus. They 
alsô deny that they intehd Jto", br do, deceive the public by using 
the complainant's tfàde-rnàrt' on their baking powder, or that the 
complainant is .danlaged by éUch use. They also allège that on 
March'lSj 1896,' they registèrèd,,sajd trade-naark, in accordance with 
the* ktatiite of the statè ojf indiaûa, to be usëd ûpon plackages of 
baking powder mànufactured and sold by them. 

The évidence is conflictiiig on the question wjiether the public 
are, or are likely to be, decéivéd by the respondents' use of the com- 
plàiiiWt's trade-Inark. Thé àvernaents of the complaiht and the 
admissions of the respondents niakeit inanif est that the complainant 
is, and long has been, the exclusive owner (^f the trade-mark alleged 
to beitifringed. The respopëènts admit that they havé appropria ted 
the Coniplainanf S trade-mark for use upon packageis of baking pow- 
der, and assert their right to continue its use on the ground that 
the coraplainant bas àlways used its trade-mark on packages of 
baking s6da and saleratus, and never upon baking powder, and that 
the latter is a différent classi of goods from the foi;mer, and that 
therëf ore the respondents do not infringe the rights of the complain- 
ant by the use of its trade-inark on their packages of baking powder. 
It is alsb insisted that the public is not deceived, or likely to be 
deceived, nor is the complainant injured, l)y such use. 

The tendency of the courts at the présent time seems to be to re- 
strict the scope of the law applicable to technical trade-marks, and 
to extend its scope in cases of unfair compétition. Mill Co. v. Alcorn, 
150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144; Laugtman's Appeal, 
128 Pa. St. 1, 18 Atl. 415, 5 L R. A. 599; Koehler y. Sanders, 122 N. 
Y. 65, 25 N. E. 235, 9 L. R. 'À,. 576; Castle v. Siegfried, 103 Cal. 71, 
37 Pac. 210; Fleischmann v. Starkey (G. Ç.) 23 Fed. 127. As this 
case falls more appropria,tely under the héad of an infringemenl of 
a technical trade-mark, rather than under the head of unfair com- 
pétition, it becomes, désirable to ascertain as nearly as m,ay be the 
distinctions, as well as thè points of resemblance, hetween them. 
The underlying prihciple of each is the same, namely, the preven- 
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tion of that which in its opération and résulta, and usually in inten- 
tion, is a fraud upon the public, and an injury to the rival trader. 
That this is the underlying principle is clearly shown in the leading 
case on technical trade-mark law (Canal Co. v. Clark, 13 Wall. 311, 
322, 2Q L. Ed. 581, 583), where the suprême court say: 

"This wiU be manlfest when it is considered tliat, In ail cases where rigfits 
to the exclusive use of the trade-mark are invaded, it is invariably held that 
the essence of the wrong consists in the sale of the goods of ono manufacturer 
or vendor as those of another, and that it is only when this faise représenta- 
tion is directly or indirectly made that the party who appeals to a court of 
equity can hâve relief. This is the doctrine of ail the cases." 

But, while the idea of fraud or imposition lies at the foundation 
of the law of technical trade-marks as well as the law of unfair com- 
pétition, it must be borne in mind that fraud may rest in actual in- 
tent shown by the évidence, or may be inferred from the circum- 
stances, or may be conclusively presumed from the act itself. In 
the case of unfair compétition the fraudulent intent must be shown 
by the évidence, or be inferable from the circumstances, while, in 
the case of the use by one trader of the trade-mark or trade-symbol 
of a rival trader, fraud will be presumed from its wrongful use. 
It is commonly said that there is a right of property in a technical 
trade-mark, and an infringement of it is spoken of as a violation 
of a property right. Whether this view be correct or not is quite 
immaterial, hecause it is universally agreed that some of the rights 
which are incident to property do inhere in a technical trade-mark. 
The cases ail agrée that no one has a right to use another's trade- 
mark in connection with similar goods; and if he does so use it, 
and persista therein after being requested to desist, the fraud and 
imposition which constitute the essence of the injury will be pre- 
sumed to exist, and relief will be granted without further proof. 
I^wrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 548, 549, 11 
Sup. et. 396, 34 L. Ed. 997. In strict trade-mark cases, such as the 
présent case is, a fraudulent intent to injure the complainant, or 
an actual misleading of the public, need not be proved, as it will be 
presumed. In Lawrence Mfg. Co. v. Tennessee Mfg. Co., supra, the 
suprême court says: 

"The jurisdiction to restrain the use of a trade-mark rests upon the ground 
of the plaintifC's property in it. and of the defendant's unlawful use tliereof. 
Boston Diatite Ço. v. Florence Mfg. Oo., 114 Mass. 69. If tlie absolute right 
belonged to the plaintilï, then, if an infringement were clearly shown, the 
fraudulent intent would be inferred; and, if allowed to be rebutted in exemp- 
tion of damages, the further violation of the right of property would never- 
theless be restrained. McLean v. Fleming, 90 U, S. 245, 24 L. Ed. 828; Men- 
endez v. Holt, 128 U. S. 514, 9 Sup. Ot. 143, 32 L. Ed. 526." 

The complainant having acquired the exclusive right to the use 
of the trade-mark upon baking soda and saleratus, the remaining 
question is this: Does the baking powder of the respondents belong 
to the same class of goods as the baking soda and saleratus of the 
complainant? The respondents admit that their baking powder 
consists of 25 per cent, of soda, mixed with 75 per cent, of corn-meal 
starch and tartaric acid. The greater part of the baking powder 
consists of the starch, used simply as a drier to absorb the moisture 
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to wliicli thë liâking powder may bë exposed, and thusto pfevent thé 
formàtipii bf carbonic acid gas by the chemical combination of 
the soda and ac^d. Consequehtly, every time the respbndents sell 
a package of their baking powder, having the complainant's trade- 
mark upon it, they are actually selling a package a niaterial part of 
which consista of baking soda. Soda and baking powder are used 
for the purpose of leavening or lightening dough in the manufacture 
of bread and cakes, as well as for other domestic uses. They are 
generaily handled by the same class of dealers, and are purcliased 
by the same class of customers. Either is indifferently used, as may 
be most con veulent, to accomplish the same object. To the extent 
that baking powder is used, to that extent it will necessarily displace 
the use of soda for baking purposes. They belong to the same class 
of goods, çoming in direct compétition with each other in sale and 
use for the same pui*po8e. The public would readily suppose that 
the baking powder bearing the complainant's trade-mark was either 
manufactured by it, or by some one having its authority and con- 
sent, and that it vouched for the superiority and high character of 
the goods bearing such tràde-mark. Goods are in the same class 
whenever the use of a given trade mark or symbol on both would 
enable an unscrupulous dealer readily to palm off on the unsuspect- 
ing purchaser the goods of the infringer as the goods made by the 
owner of the trade-mark, or with his authority and consent. The 
fact that the complainant has not used its trade-mark upon pack- 
ages of baking powder cpnstitutes no ground of défense. It has the 
right to manufacture or sell baking powder, and to use its trade- 
mark in connection with such manufacture or sale. The right to 
use its own trade-mark upon baking powder manufactured or sold 
by it would be valueless if ail others were at liberty to use the same 
trade-mark on baking powder manufactured or sold by them. Col- 
lins Co. V. Oliver Ames & Sons Corp. (C. G.) 18 Fed. 561. A decree 
may be prepared in accordance with the foregoing views. 



BRESNAHAN et al, r. TKIPP GIANT LBVELLER CO. 

(Circuit Court of Appeals, B^irst Circuit. January lO, 1900.) 

No. 293. 

Patents— Suit for iNPRiNaïiMENT— Estoppel— Effbct of Priob Décisions. 
The fact that défendants in a suit for infringement of a patent, who 
hâve been granted a rehearing on the ground of newly-discovered évidence 
affecting the validity of the patent, were also parties or privles to other 
litigation In the same jurisdlôtion Involvlng the same patent, which pending 
sueh suit passed to final decree sustaining the validity of the patent, does 
not estop them from contestlng any of the issues opened by the rehearing, 
although thé questions Involved ai'e suhject to such fair and reasonable 
influence as may legally resuit, on grounds other than strict estoppel, from 
the prlor adjudication; and, to warrant the overtuming of such décision, 
the newly-discovered évidence presented must fully, clearly, and unmis- 
taliably establish, in connection with the other évidence in the case, that 
the prior décision was wrong. 
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2. Same— AuTiciPATroN— MAcniNE FOU Beating Out Shoe Soles. 

The Cutcheon patent, \o. 384,803. for impi'ovemenfs in machines for beat- 
ing out tiie soles of boots and shoes, was not anticlpated by elther the 
CoUyer patent, No. 178,598, nor by the De Forest patent, Xo. 270,936, for 
an improvement in presses for pressing material of a spongy nature, such 
as cotton or tobacco. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Frederick P. Fish and William Quinby, for appellants. 
Causten Browne and Alexander Browne, for appellee. 

Before PUTXAM, Circuit Judge, and WEBB and ALDEICH, Dis- 
trict Judges. 

ALDKICH, District Judge. The litigation involving the validity 
and scope of the Cutcheon patent has been protracted over a period 
of eight years. Questions in respect to its validity and scope, in 
différent aspects, hâve been several times before the circuit court, 
and tvvice before the circuit court of appeals for the First circuit, 
wherein its patentability and its utility hâve been repeatedly sus- 
tained and explained. It is now strenuously urged by counsel for 
the Cutcheon interests that from the beginning the relations of the 
l)resent appellants to the litigation involving the Cutcheon inven- 
tion hâve been such, as parties or privies, as to estop them from fur- 
ther litigation in respect to ail questions heretofore settled in this 
circuit in the varions cases involving the Cutcheon device. The évi- 
dence before us tends strongly to show that the appellants were 
privy in fact to the varions proceedings involved in this litigation; 
but if we v*'ere to assume that the présent appellants were parties 
in a part of the prior litigation, and that they conducted, controlled, 
and paid the expenses of that in which they were not parties of record, 
we could not, in the présent aspect of this case, accept such conditions 
as operating as a strict estoi)pel, for the reason that the final decree 
in the earlier litigation was entered after this proceeding was insti- 
tuted, and is not so pleaded as to strictiy and legally présent the 
question of estoppel. Moreover, the pétition of Hayes and Bresnahan, 
filed in this cause January 2, 1897, for leave to file a supplemental 
bill, concludes with the prayer that, upon the coming in of the proofs 
under the supplemental bill, they may be awarded a hearing of the 
original cause. On January 22d of the same year the circuit court, 
exercising the discrétion which résides alone with such court, granted 
leave in gênerai terms, and without limitation. Such order unques- 
tionably entitles the appellants to a considération de novo of ail the 
questions at issue in this cause. Such questions, however, are sub- 
ject to such fair and reasonable influence as may legally resuit, on 
grounds other than strict estoppel, from the prior déterminations and 
adjudications upon similar faets in respect to the Cutcheon patent. 

The pétition for a rehearing on supplemental bill was grounded 
uponnewly-discovered évidence involved in a prior patent issued to 
one Collyer, and another to one De Forest, which it is claimed are 
anticipations of the Cutcheon patent, or, if not to be accepted as 
such, at least serve to limit the flrst claim thereof. The pétition was 
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fiJed, as has îjèeii said, on Jannary 2, 1897, and, of coflirée, subséquent 
to the adjudications in Outcheon v. Herrick (0. 0.; decided in 1892) 52 
Ped. 147, approved by the court of appeals in Herrick v. Leveller 
Co-, 8 C. C. A. 475, 60 Fed. 80; subséquent to the adjudications in 
Leveller Co. v. Rogers, heard with other cases, to one of which the 
présent appellants were parties (C. C; 61 Fed. 289); and subséquent 
to the adjudications in Leveller Oo. v. Bresnahan (decided by the cir- 
cuit court in 1895) 70 Fed. 982, as approved and explained by the 
court of appeals upon Bresnahan's appeal, reportëd in 19 C. C. A. 237, 
72 Fed. 920. While the prior litigation and thèse adjudications, for 
the reasoiis alréady stated, do not operatfe strictly as an estoppel, 
they do sers'e to forcibly confront us with considérations of stare 
decisis, considérations of public policy, considérations of lâches, and 
considérations 6f thé ruléthat the newly-discovered évidence, to en- 
title a party to a rehearing and a reversai of prior adjudications, must 
disclose clear and unmistakable anticipations of a patent which has 
been sustained on final hearing on the ground that it involved inven- 
tion. 

The ruleof stare decisis is a salutai'y one, at least to the extent 
that a court shouM with reasonable stability adhère to its solemnly 
declared aiid authoritatively published décisions in respect to similar 
situations, and upon questions depèndihg upon similar facts which 
relate to genei-al interests, as well aS to private and particular inter- 
ests, and in respect to which the public, in a measure, is supposed to 
adJHst itself and its business affairs; and éven ùpon the view which 
we take, that; the prior litigation is not, strictly speaking, an estop- 
pel upon the défendant in respect to the questions now presented, 
the public view is One which we are bound to consider upon the ques- 
tion whethér ail that ha» been decided by the varions courts, and ail 
the business interests and conditions which hâve been established 
throughout the country inreliance thereon, shonld be unsettled and 
overthrown upon the ground of newlydisGovered évidence, of a re- 
corded and public cbaracter, like that of a patent, introduced into this 
ptoceeding nêarly six years after the validity of the Cutcheon patent 
was put in issue in the Herrick Case, in which there was a final hear- 
ing in the circuit court, and an opinion reportëd in 52 Fed. 147; a 
hearing on appeal, reportëd in 8 C. 0. A. 475, 60 Fed. 80; a hearitig 
on a motion for a rehearing, which was denied, in the same case, No- 
vember 16, 1893, — and mearly flve years after the validity and scope 
of the patent were put in issue in a proceeding to which the présent 
appellants were parties of record, and; in Relation to which there had 
been numerous hearings, including a hearing upon motion for pre- 
liminary injunction; anotber upon motion for contempt; a flnaï 
hearing resulting in an opinion of the circuit court, reportëd in 61 
iFed. 289; aiearing upon motion f or preliminary injunction, resulting 
in the opinion of the circuit court published in 70 Fed. 982; and a 
hearing on appeal, wherein the decree of the circuit court was af- 
firmed. 19 0. G. A. 237, 72 Fed. 920. Public policy requires that 
décisions which involve gênerai law, and the détermination of facts 
such as those involved in a patent which may concern the gênerai 
public, should be adhered to, uniess it shall subsequently be made 
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clearly to appear that the décision and the flndings were erroneous, 
when, it goes without saying, the décision should be corrected. Tke 
reasons which are so often given for holding that the judgment estops, 
not only as to every ground of recovery or défense actually presented, 
but also as to every ground which might hâve been presented (South- 
ern Pac. R. Co. V. U. S., 168 U. S. 1, 50, 18 Sup. a. 18, 42 L. Ed. 355; 
Columb V. Manufacturing Co., 50 U. S. App. 2(34, 267, 28 C. C. A. 
225, 84 Fed. 592), are cogent reasons to be considered upon the ques- 
tion of reversing a long line of judicial décision upoh a rehearing 
grounded upon newly-discovered évidence. To allow a party to corne 
into court again and again after décision, with newly-discovtired évi- 
dence, which, as said in Southern Tac. R. Co. v. U. S., 168 U. S., at 
page 65, 18 Sup. Ct. 18, 2 L. Ed. 355, is simply cumulative, except in 
cases where the newly-discovered évidence is clear and vital, and the 
party is absolutely free from lâches, would offend the doctrine so 
forcibly stated by Mr. Justice Fielc in Stark v. Starr, 94 U. S. 477, 485, 
24 L. Ed. 276, 278, where it is said: 

"It Is undoubtedly a settled principle that a party seeking to enforce a clalm, 
légal or équitable, must présent to the court, either by the pleadings or proofs, 
or both, ail the grounds upon which he expects a judgment in his favor. He 
is not at liberty to split up his demand aud prosecute it by piecemeal, or 
présent only a portion of the grounds upon which spécial relief is sought, 
and leave the rest to be presented in a second suit if the first fail. Xhere would 
be no end to litigation if such a practice were permissible." 

Under the constitution and the laws, every party is entitled to a 
f ull and fair trial, and this means that every party holds his property 
and his interests subject to the results fairly and reasonably reached 
by the constituted authorities under the limitations upon humanity. 
The theory of the judicial System is to give a party a reasonable day 
in court, and a trial as full, fair, and impai-tial as the lot of humanity 
will permit; but this theory does not contemplate that litigation shall 
be so interminable that private rights shall be practically incapable 
of vindication. 

While the views which we bave expressed in respect to stare decisis, 
public policy, and lâches do not operate strictly as an estoppel under 
the circumstances of this case, such considérations hâve operated to 
create and sustain the rule which requires that the newly-discovered 
évidence, in order to be controlling, shall fuUy, clearly, and unmis- 
takably establish, in connection with the other évidence in the case, 
that the former décisions between the same parties were wrong. In 
the présent case, at an earlier stage (19 C.C.A. 237, 72 Fed. 920), on 
appeal from an earlier decree than the one based upon the newly dis- 
covered évidence which we are now considering, the appellants then 
maintained that they furnished proofs in addition (not the présent 
newly-discovered évidence) to the proofs adduced in the original case ; 
and the full force of the rule as to the efEect of prier determinationa 
and adjudications in patent cases was there recognized by the court 
of appeals, which, m referring to the rule that subséquent discoveries 
should not narrow tlie claim as inteipreted in Ilerrick v. Leveller Oo., 
supra, unless the newly-discovered évidence made a new case, said 
at page 924, 72 Fed., and at page 242, 19 C. C. A., "We would annul 
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the éffëct of our own déterminations, and encourage interminable 
litigation, * * * unless we àpply tWs rule strictly." This is not 
a question as to the effect of prior décisions upon the same patent in 
another jurisdiction, but a question wliether the newly-discovered 
évidence introduced under the supplem entai bill on the rehearing is 
suflficient to warrant overturning prior décisions and déterminations 
in our own circuit in respect to the same device; and this question, 
presented as a mixed question of law and fact, must be determined 
upon the eTidence, — the old and the new, — and upon the circum- 
stances of this particular case. The décisions (and there are many) 
ail go at least to the extent of saying that the new évidence, to war- 
rant it, must be so cogent and persuasive as to impress the court with 
the conviction that, if it had been presented and considered on the 
original hearîng, it would hâve clearly produced a contrary conclu- 
sion from the one there reached. There are some cases where it is 
held that, if the claim is made that newly-discovered évidence or pat- 
ents anticipate the patent previously sustained upon bona fide and 
strenuous contest, the anticipation must be described in full, clear, 
and exact terms. We do not consider it necessary to resort to this 
extrême rule, but are dispos^d to consider whether the situation now 
presented, which involves the prier déterminations and adjudications, 
togetherwith the old and the new évidence, présents a case which 
fairly calls for a resuit différent from that heretofore reached in the 
circuit court and in the circuit court of appeals, The question of fact 
in patent causes is, in the flr^t instance, of course, presented to the 
circuit court for its détermination. The validity and scope of the 
OutcheOn patent had been frequëntiy passed upon by the circuit court 
prior to January 22, 1897, when, through the médium bf the supple- 
meïital bill, the De Forest and Oollyer patents were introduced. We 
hâve no occasion to deal hère with the question as to what would 
hâve been the probable effect of the newly-discovered évidence upon 
tlie hearing in the circuit court, which was necessarily involved in 
the considération of the motion for a rehearing in that court; and, 
moreover, the question of the probable effect of the newly-discovered 
évidence upon the tribunal chargea in the first instance with the 
détermination of the facts is not now problematical, for the reason 
that after the motion for rehearing was granted, and the case reheard 
in the light. of the newly-discovered évidence, and after patient con- 
sidération, thë earlier decree in that court was affirmed, with an 
exhaustive opinion, which deals fully with the force of the évidence 
involved in the De Forest â-nd Collyêr patents. It would not be use- 
ful, and we do not feel called upon, to review or explain what has been 
said in the published opinions of the circuit court and the circuit 
court of appeals in the varions stages of the prior litigàtion with re- 
spect to the validity and scope of the Cutcheon patent, or the breadth 
and scope of claim 1 of that patent. The présent situation only re- 
quires that we should consider the newly-discovered évidence on 
which the appellants rely in connection with the other évidence in the 
case, and détermine whether there is anything in the case as pre- 
sented now which calls for a modification or reversai of the adjudica- 
tions involved in the decree of the circuit court which was opened by 
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the order permitting the supplemental bill and Ihe new évidence to 
be fliled, and which was afterwards, upon rehearing and considération, 
affirmed by that court. 

As bas been already said, the newly-discovered évidence on which 
the appellants relied was the Collyer patent, No. 178,598, dated June 
13, 1876, for improvements in machines for the manufacture of boots 
and shoes, and the De Forest patent, No. 270,936, dated January 23, 
1883, for improvements in presses, both of which were granted prior 
to the date of the Cutcheon invention. The opinion of Judge Coït 
on rehearing in this case (92 Fed. 391) présents an exceedingly careful 
analysis of the mechanism involved in the newly-discovered évidence, 
and its application, so far as it may be applied, to the mechanism in- 
volved in the Cutcheon invention. We might fairly and reasonably 
enough leave the weight and effect of the newly-discovered évidence 
involved in both patents upon the analysis accorded to it in the cir- 
cuit court; for it seems to us that, in view of the whole situation, 
which includes, of course, the prior déterminations and adjudications 
in respect to the Cutcheon patent, the circuit court was clearly right 
in treating the newly-discovered évidence as quite insuflîcient to 
change the résulta theretofore reached. Judge Coït, in his opinion 
on rehearing, signiflcantly points out that the De Forest patent was 
borrowed from a différent art; but let us, for a moment, look at this 
patent, not in the light of extremely refined and scientiflc conception 
and reasoning, but rathep upon the practical view which, in a sensé, 
at least, should govern a practical question relating to a practical 
machine to be used by practical men in the practical affairs of life. 
This patent, in gênerai terms, présents a description of a device for 
improvements in presses; and, in the description, it is clearly and dis- 
tinctly stated that "the invention relates to that class of presses 
which are designed and used for pressing materials of a spongy na- 
ture, such as cotton, tobacco, etc., but more especially for pressing 
and molding plug tobacco." Following this is a particular descrip- 
tion as to how the plugs shall be formed and molded under pressure, 
and it will thus be seen that its chief and leading idea is its intended 
application to the tobacco industry, wherein it is intended to press the 
light and leafy tobacco substance into solid plugs of marketable 
shapes and forms. From beginning to end, the word "slioe" (in the 
sensé of a leather shoe) or "leather" or "sole" does not appear in the 
description or the claims of the patent; and no line or word suggests 
in the remotest way the idea that the inventer intended it should be 
used, or that the inventer thought it capable of being used, in the 
shoe industrj', or to fit leather to the form and shape of the human 
foot. If the fact (which is disputed) were conceded that ingenious 
and skillful experts may discover in its mechanism a latent and un- 
disclosed capacity, rendering it susceptible of being transformed into 
a machine capable of beating out leather and shaping it to the foot, 
and thereby doing something that the inventer never dreamed it 
could do, it would not présent an anticipation so clear and unequivocal 
as to warrant the court in disturbing its prior adjudications, made 
upon full and fair hearing, and upon considération of prior submitted 
évidence and arguments. Such a distiirbance of judicial décision 
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can only l)e ju^tified . bj: q^r^ ï|fl^ipistaka,ble, jand subst^iitial pçoojfs, 

discovered is free fi'om color of îacïies, and where it is çlear, thfl-t sub- 
stantial r^ghtS: bave l?een i^iolated. , But, aside from tïis gênerai 
yiew of thé evidencç whidi séparâtes tbe two patenti? by a broad 
Valley, tlie çircviit court forcibly and particularly di^erpntiatés tke 
two in irespect to mode of opération and mecbanicail fipnstruction. 
. We are qïiite content to leaye tbe technical description of tbe merits 
of tbe De "È^oirpst patent, as applicable to tbe patent in suit, lyhere tbe 
circuit court Jeayes it Contrary to tbe view of tbe circuit court, we 
think tbe Çolïyer patent ^oinewha,t ijearer to tbe, oneiini suit tban tbe 
De Foresjt pfttept, for it does relate to tbe saine gênerai art; but, as 
bas been^ajd with respect io tbe De Forest patent, itis impossible 
to ând ini tbe claims or tbe description a machine or dïsvice, described 
in, clear an^ ujQni,istakabIe terips, for doing tbe particular work of tbe 
Outcheon ina|,cij|he .in its p^rticwlar way, or that it posseesed mecban- 
ism for aiii;6iîiatically moy|ing one jackin one direction wbile the 
ôtjiër ia bein^moyed in the opposite direction, in sucb order that 
the shoe outbe one to wb|ipb pressure bas been appUed may be re- 
moved wbite ;tbe other is being placed in positioii tp pipye into 
pressure, ^è do not y^e^ this case as one inyolving a question 
whether tbe évidence wa,a sufticient to bave produced a, différent re- 
suit if introduced on tbe original bearing; neitber are we in a posi- 
tion to adopt tbe well-establisbed rule that rehearings will not be 
ïjranted xipon tbe ground jÇif n,ewly-discovered évidence where tbe 
newly-discovered évidence is, cumulative in its na,ture.; Sucb ques- 
tions are involvM on considelration of a i^otion, fpr rehearing. But 
in tbis case, tJbe motion for rebearing baving been granted, the 
question now i^ whether it is clear, in view of the new évidence and. 
the old, and in view of the f air and reasonable presumptions arising 
;^rom prior déterminations î^nd adjudications, thata différent resuit 
^bould now be re^cbed. On tbe wbole, we do npt feel warranted in 
holding tbat^ tbe newly-discovered évidence intrpduced upon rebear- 
ing under the supplemental bill, considered with the other évidence 
in the casej is sufflcient, in respect to being clear and unmistakable 
ainticipations of the Cutcbeon invention, as to change the resuit of the 
litigation previpusly announced. The decree of the, circuit court of 
February 23, 1899, conflrming its earlier decree of March 19, 1894, 
is afflrmed^ ;wi,tb costs. . 



LANE et al. V, WELDS et al. 

(Circuit Court of Appealsj Sixth Circuit. December 4, 1899.) 

No. 739. 

1. JUDGMENT — KES JuDICATA — PbKSONS CONCLUDED. 

In , opder tliat one not a party of record; nor in privity wltli a party, 
sliall be concluded by a judgment, on tlie ground that lie assumed the 
biirdeù of tlié défense in tlie suit, bis action in that regard muât hâve beeu 
open, and Icnown to the ojiposité party. 
3. Patents— Invention— WiBE Fences. 

The Hewitt patent, No. 316,458, for improvements In wire fences, the 
feuce described being formed by a combination of crimped roetal piclsiets, 
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and a séries of cables f ormed of two wires twisted togëther, b^tween 
which the pickets are held, is void for laek of patentable invention, as 
botli éléments were old, and the crimped pickets merely the équivalents of 
the notched or grooved wooden pickets known in the prier art. 
8. Same. 

The Lane and Lane patent, No. 518,506, for an Improvement In wlre 
fonces, which consists in incorporating in a wire picket fence crimped or 
corrugated wire pickets, with the reverse twisting of the strands of the 
longitudinal wires between the pickets, which was the usual mode of 
twisting such wires previously, when the fence was made in the field, 
whether the pickets were of métal or wood, is void for lack of Invention. 

4. Samb. 

The incorporation upon an old art of a function of the mechanism com- 
monly used to produce the fabric of the old art does not constitute inven- 
tion which will sustain a patent. 

5. Samb — Commercial Success. 

The commercial success of a patented article is only one élément to be 
eonsidei'ed, where patentability is otherwise in doubt. 

Appeal from tîi^ Circuit Court of the United States for the Eastern 
District of Michigaa. 

This is a bill brought to restrain infringement of letters patent No. 316,458, 
issued March 31, 188.5, to one W. Hewitt, which has been assigijed to the 
complainants, and letters patent No. 518,506, issued April 17, 1894, to J. and 
0. Lane, the complainants below and appellants hère. Both patents are for 
improvements in wire fences. The bill avers that the validity of the patents 
and the fact of infringement is res adjudicata by reason of a decree in a former 
suit upon the same patents, between complainants and one William Price, the 
défense having been made for Price by the présent défendants in their own in- 
terest. ïhe answer dénies infringement; dénies that défendants were parties 
or privies to the former suit, or in any way estopped thereby; and dénies the 
validity of the patents Involved. ïhe decree was for the appellees, the lower 
court finding that défendants were not estopped by the decree in the former 
suit with Price, and that the patents involved were void. , 

R. A. Parker, for appellants. 
James Whittemore, for appellees. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

LUETON, Circuit Judge, after making the foregoing statement of 
faets, deljvered the opinion of the court. 

1. The decree against Price, establishing the validity of the two 
patents upon which this suit is brought, does not estop the présent 
défendants from challenging the validity of those patents. Défend- 
ants were not parties or privies to that suit, aiid had no direct inter- 
est therein. B. A. Weld, one of the défendants, was the patentée of 
a fence-making machine, which was capable of making many différ- 
ent kind'S of wire and wire and slat fences. The patentée, or the flrm 
of which he was a member, it does not clearly appear which, sold to 
one Price one of the Weld fence machines. They also sold him some 
crimped or corrugated wire pickets, which were capable of being used 
in the construction of many kinds of wire fences, including those cov- 
ered by the Hewitt and Lane patents. Price was sued for making the 
Hewitt and Lane fence with the Weld machine. Neither the Weld 
fence machine nor the crimped pickets infringed either patent, as 
neither patent included any mechanism for the construction of the 
fence or the crimped or corrugated picket, except bo far as such 
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pickets were one élément in < the ; f eùces coyered by the claims- ^i 
those patents. In fact, crimj)èd or çor'r'jagated wire pi«skets ^^ere 
oldy ànd CoWd not hâve been tbie subjeçt i^f any patent a,s an article 
of manufacture. Wèld, therefore, had no interest in the suit of Lane 
and Lane against Price, except in so far as it limited the use of the 
Weld machine to fences not covered by the two patents owned by 
Lane and Lane, or to those having licenses under those jiàtents. The 
claim that 33. A. Weld, either for himself or the flrm of which he 
was a member, assumed to défend that suit, and thereby estopped him- 
self, is not satisfactorily made out. The most that can be said is 
that he at ône time promised to défend same, and did pay five dollars 
to thé solicitor employed by Price to obtain copies of the patents 
claimed by Lane and Lane. He, however, declined to carry out this 
promise, and ref used to pay the retainer fee of counsel or the expense 
incident to making the necessary patent-office im'estigatious. When 
Price found that Weld would not défend the suit, he abandoned the 
case, and sufEered a decree to be taken upon art agreement by which 
the complainants in that suit waived an assessment of damages and 
paid the costs. 

Aside from the unsatisfactory character bf the évidence relied upon 
as establishing the fact that the défendants, or any one of them, did 
Jefend said suit, even so far as any défense was made, there is no évi- 
dence whatever going to show that the complainants in that suit 
knew anything whatever as tp the interférence of the présent défend- 
ants with the défense of that suit. Indeed, it does not appear that 
the complainants in the Priée suit even knew of the relation of Price 
to either B. A. Weld, or Weld & Co., or of the license which Price held 
under them to use and sell their machine. An estoppèl miiEt be 
mutual. If the défendants did not openly and avowedly, to the knowl- 
edge of the complainants, undertake the défense of tbat suit, the 
complainants would not hâve been estopped by the decree, if adverse 
to them, in a subséquent suit against the défendants. The principle 
is correctly stated thus in Herm. Estop. p. 157: 

"If one not a party of record, nor In privlty wlth a party of record, to a 
Judgment, desires to avail himself of tlie judgment as an estoppel, on ttie 
groujsd tliat he in fact defended the action resulting in the judgment, he must 
È'ot'only ha Ve defended that actiofa, but must hâve done so openly, to the 
knowledge of the opposite party, and for thë défense of ■ his own interests.- 
That he employed an attorney who appeared for the défendant of record, and 
appeared as a wltness for tiie défendant, is not sufBcient." 

In Andrcjws v. Pipe Works, 19 C. G. A. 548, 76 Ped. 166-173, 36 
L. R. A. 1.39, a case decided by the court of appéals for the Seventh 
circuit, in référence to an estoppel originftting in thé défense of a suit 
to which. the party against whbm the estoppel was pléaded was not 
a party of record, the court, speaking by Woods, O. J., said: 

"Estoppels in Such caseS, as in pthers, must be mutual, aijd it is not to be' 
considered tljat iAndrews and Whitoonib became bound by the decree, by rea- 
soji of their participation in the défense, unless their conduct in that regard 
■vpâs open and av'owed, or. otherwise known to : the opposite p^rty, sq that it, 
too, was côncluded, or woùld hâve been by an adverse judgment, Herm. Èstop. 
p. 157; 2 Vàn Fleet, Former Adj. § 523; 2 Black, Judgm. § 540; Freem.' Judgm. 
<î 189; Lacroixiv. Lyons (0. C.) 3;^ Fed. 437;' Schroeder v. La:.;rman, 26 Mlnn. 
87, 1 N. W. ^pi; Association v. Rogers, 42 Minn. 123, 43 N W. 792; Brady 
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V. Brady, 71 Ga. 71; Majors v. Cowell, 51 Oal. 478; AUin's Heirs v. Hall's 
Helrs, 1 A. K. Marsh. 525." 

In CYamer v. Manufacturing Co., 35 C. C. A. 508, 93 Fed. 636, 637, 
wbere a like plea had been sustained by the court below, that court, 
speaking by Gilbert, C. J., said : 

"In so holding, the circuit court applied the well-settled rule that one who, 
for hls own interests, assumes the défense of an action, is bound by the judg- 
ment as if he had been a party thereto or in privity with the défendant. But 
it must not be overlooked that the rule is subject to the limitation that, in 
order that one not a party who has assumed the burden of the défense of an 
action shall be bound by the judgment therein rendered, his connection wlth 
the défense must be open and known to the opposite party." 

2. The circuit court did not err in holding void both the Hewitt 
patent, No. 316,458, and the Lane and Lane patent. No. 518,506. The 
only claim of the Hewitt patent was for a new article of manufacture, 
"a metallic fabric composed of a séries of corrugated, kinked, or 
crimped strips, rods, or pièces of métal, and of a séries of wire cables, 
the strands of which, respectively, embrace and bind in each strip in- 
dependently of every other strip, substantially as shown and de- 
scribed." The fence of the Hewitt patent in suit is shown by Fig. 2 
of the patent, and the crimped picket by Fig. i, both of which are 
shown below: 




The spécifications recite that "the office of the corrugation, Idnks, 
or bends in the strips is to form seats for and retain against displace- 
ment the strands or wires composing the cables, which latter, in being 
twisted about the strips, lodge, so to speak, or seat themselves, with 
99 F.— 19 
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respect to given c^^rtugations of saîd strip, and so remain in position." 
Fences wholly of wires were old. Examples are shown in patent No. 
70,946 and No. 101)816 to W. H. Boerner. . Fences of wire, with pick- 
ets of wood, were aiso old. Sucà fences are shown as common in 
the fence-machine patents to Fultz, No. 298,368, amdtin that to Mid- 
daugh. & Wilcoxy No. 309,724, as well as in patents for particular 
folfrtis; of such fences, exàmplés of wbich are to be seen in patent to 
Tlioinas^ No. 26*7,9418, aad to Lyiié, No. 300,093. It is obvioùs that 
the substitution of raetal for wooden pickets did not inyolve inven- 
tion, iriasmuch, as both materials had long been used in the construc- 
tion of pickets for wire fences, each material being a well-known sub- 
BtState for the othér. 

' ''if thére is ahy piatentable invention in Hewitt's wire fabric, it is 
îû thë eombination of corrugatéd or Crimped pickets and a séries of 
câblëë formed of two wires twisted together, the pickets being held 
àgaiûst displaeement by the mode in which the strands of the cable 
^ëat themselves où opposite sides of each picket in the act of twist- 
iriè. The corrugated or crimped picket used by Hewitt was old. It 
ïs îèùnd in the fence of Boerner's second patent, though not held in 
placé àé fh Hewitt's feace. The^patent of Seitzinger of 1871 is for a 
maqhine for crimping "square or round iron or wire on the edge before 
it is iwftTen for fences, railing, coal screens," etc. Tlie only office of 
the crinip or kink in the picket was to provide seats for the transverse 
wires to Jod^e themselves in the act of twisting, and thereby prevent 
slipping or other displacement., The sajne office was digcharged by 
the angle^ or curves in the wire pickets of Boerner's first patent, 
though poterner there limited hiriaself to angles in opposite directions, 
the pickets "being so placed ih the construction of hîs fabric that two 
pickets wôuld pass through the same twiôt in the crossing cable. But 
the function of the angle or bend was to>prevent the embï-acing wires 
from sUjppilig by furnishingthem seat^ in whiçh théy might lodge 
themselves. Some method of lobking wires crossing to prevent dis- 
placenjent of the perpendicular wire has always beeh necessary, 
and thè évidence shows that, where two pairs of wires cross at right 
angles in wire fabric intended for screeû.^, railings, or fences, it was 
old to provide the perpendicular wire with a crimp, bend, angle, or 
corrugation of some kiûd at the poijijt pf intersection, whereby the 
horizontal strands might flnd seats or places in which they might 
tightiy lodge themselves, and bind the pickets against displacement. 
In an earlier patent granted to Hewitt, applied for at same time with 
that iii suit, he provided against this displacement by making his 
pickets in the form of a spiral. The same necessity existed in fences 
when the pickets were of wood. Displaeement was guarded against 
in some cases by notches, or grooves in the slat at points of intersec- 
tion. This plan Hewitt says in his spécifications was old. In others, 
the twisting of the strands of transverse wire against the sharp 
corners of fiât or square wooden pickets efCècted a certain lodgment 
in the soft wood, and thus held the pickets firmly until decay of the 
wood should loosen them. To guard against the eflfect of water set- 
tling in the notches or grooves eut in the wood of the pickets, and 
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thus inducing decay and conséquent looseness, Thomas, in hîs patent, 
No. 267,948, for a wire fenc« with wood pickets, provided pickets 
cbanneled around their entire surface, which answered the double 
purpose of carrying water, and at the same time fumishing a plurality 
of Sharp ridges into which the binding wires would bury themselvea 
and hold against displacement. Examples of methods adopted for 
providing the binding or twisted wires with seats in the wood palings 
of old forms of wire fence are seen in the patents for machines for 
constructing wire fonces in the fleld granted to Fultz by patent No. 
298,368, and to Middaugh and Wilcox, No. 309,724. Ail that Hewitt 
did was to take the well-known form of a crimped or kinked picket, 
and twist his transverse wires around it, just as had been commop 
in fences of wire with wooden slats or pickets. This was not such a 
step as to constitute invention. 

3. The Lane and Lane patent is equally void of invention. The 
only diffei-ence pointed out between the two eàrlier Hewitt patenta 
and that patent lies in the fact that its claims describe the strands as 
being "alternately twisted upon the pickets from right to left and left 
to right." This limitation was inserted after the application had 
been rejectèd upon a référence to the Hewitt patents. After being 
thus amended, it was again rejected upon a référence to a patent to 
Moore, No. 17,692, and one to Matlock, No. 385,467. In the latter 
the reverse twisting between pickets is expressly described. as one 
élément in the claim. This reverse twisting between or on the pickets 
was confessedly old, and this admission was made by the patentées in 
a paper flled to obtain a reconsideration of the application, and the 
same admission is made now by counsel. Indeed, it is shown that 
neither the "spiral picket" fence of the flrst Hewitt patent, nor the 
"corrugated or crimped" picket fence of the second Hewitt patent, 
could be made in the fleld by any of the numerous fence machines 
which antedated Lane and Lane, without reversing the twisting be- 
tween the pickets. Unless this was done, the strands in advance of 
the machine would become so twisted as that the machine could not 
move along the wires. This blocking of the machine might hâve been 
prevented by using a swivel at the point of flnishing, but this would 
necessitate a new opération. The fact remains that the usual mode 
of constructing a wire fence, or a wood and wire fence, in the fleld, 
was to reverse the twisting between each picket. To allow a patent 
upon the resuit of this opération would be to find novelty in the usual 
mode of construction, and in a resuit which was commonly indispensa- 
ble to the use of the usual mechanisms by which such fences were 
built. But it was insisted in the patent oflflce that this usual mode of 
reversing the twist between pickets "gave no hint whatever of the flne 
results which are secured by incorporating with such reverse twist- 
ing the convaluted picket," and that, though "the invention is ex- 
tremely narrow, yet, as it does not seem to be exactly met and the 
exact results obtained," the claim, as limited, should be allowed. Up- 
on this argument the patent seems to hâve been issued. To this con- 
clusion we cannot agrée. The three forms of pickets preferred by 
Lane and Lane, and the results obtained by this opération of reverse 
twisting, are shown by Figs. 2, 3, and 4 of the patent, as foUowa: 
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Fig. 2 shows what the patentées describe as a "wire spiral." Fig. 3 
shows a "<;0rpugated" picket, and Fig. 4 the "convaluted" picket. 
The speciflcaijons state; "The action of twis.ting thereby compels 
the pickets to assume the positions shown in Figs. 2 and 4, depending 
on whethei: the spirally twisted pickets or the convaluted pickets are 
used; the principle, howeyer, being the same in either case." The 
so-called *'convaluted" picket is substantially the "crijnped or kinked" 
picket of the second Hewitt patent. Whether simply "corrugated," 
"convaluted,'? "crimped," "kinked," "spiral,"" or bent into "angles," the 
office is the same, namely, to furnish seats or lodging places for the 
binding wiresj and thus prevent slipping. They were ail old forms 
and équivalents for the notches or grooves or horizontal channels 
eut in wood pickets or pailings for the same purpose. No new resuit 
was reached, and no new method of producing the resuit is shown. 
If it was old to reversely twist the wires upon each picket, it must be 
évident that the same "fine resuit" asserted for the claims of the Lane 
and Laiie patent must hâve resulted whenever any "crimped," 
"kinked," or "corrugated" picket fence was constracted in the fleld 
by any of the old fence machines, which could not be operated without 
reversing the crank so as to reversely twist between each picket. 
That which was commonplace, whether as a resuit directly sought or 
incident to a usual mode of construction, cannot be novel. It is, in 
effect, an effort to incorporate upon the old art a function of the 
mechanism used in producing the fabric of the old art. That this 
fabric has gone into extensive use is an unsafe criterion by which to 
judge its novelty. Other causes hâve doubtless co-operated in creat- 
inga large sale. The commercial success of a patented article is 
only one élément to be considered where patentability is otherwise 
in doubt. Manufacturing Co. v. Robbins, 43 U. S. App. 391, 21 C. G. 
A. 198, 75 Fed. 17; McOlain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 
76, 35 L. Ed. 800. The decree holding both patents void and dismiss- 
ing the billmust be aflQrmed. 
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PERFECT CIGAR SHAPER 00. V. DOYLE et al. 
(Circuit Court, E. D. Pennsylvania. January 19, 1900,) 

No. 45. 

Patents — Inpringement — Cisak Shapkks. 

The Ogden patent. No. 530,794, for a cigar mold, consisting of a body 
and a cap, so formed as to engage with each other, and to be retained in 
connection by the friction of the parts, held valid and infringed. 

In Equity. 

This was a suit in equity for an infringement of a patent. On final 
hearing. 

Charles N. Butler and Frank P. Prlchard, for complainant. ; 

George C. Hazleton, Jr., for respondents. 

McPHEKSON, District Judge. This bill is flled to restrain the al- 
leged infringement of letters patent No. 530,794 and No. 587,600, 
both of which are owned by the plaintiff. The ârst-named patent 
has the folio wing claims: 

"(1) A cigar buneli mold consisting of a tapering tubular body and a re- 
versely tapering tubular cap, both of nonabsorbent material, one of said parts 
having at its large end a projeeting flange serving to guide the other part into 
place, and to retain the same by friction thereupon, substantially as sp<'cifled. 

"(2) A cigar hunch mold consisting of a tapering tubular body and a reversely 
tapering tubular cap, one of said parts having at its large end a projeeting 
fiange serving to guide the other part into place, and to retain the same by 
friction thereupon, substantially as specitied." 

The third claim of the other patent is as f ollows : 
"(3) A cigar shaper consisting of a tubular body and a tubular cap, said body 
and cap each having a beveled rim, one rim being adapted to engage with the 
other, the inner contour of the body and of the cap being continuities of each 
other." 

I do not think it necessary to détermine the validity of the third 
claim of No. 587,600, nor to décide whether or not the cigar shaper 
manufactured by the défendants 'infringes that claim. I am of opin- 
ion, howeyer, that thèse shapers are a clear infringement of the two 
claims of No. 530,794, and nothing further need now be decided. 
Before the plaintifl's flrst patent was granted, no satisfactory cigar 
shaper had been invented. The makers of cigars recognized that 
sucli a shaper was much to be desired, and it was évident that a 
large supply could readily flnd a market. Other devices had pre- 
viously been put into more or less extensive opération, but none of 
them had been successful at ail points. None of them disclosed a 
mold or shaper such as No. 530,794 discloses, namely, a body and 
a cap so formed as to engage with each other, and to be retained 
in connection by the friction of the parts. This is the essence of 
the plaintiff's invention, and it was not anticipated by any patent that 
has been brought to our notice. It is therefore a valid invention, 
and, if it has been infringed by the défendant, the conclusion must 
follow that the plaintiff is entitled upon this patent to the decree 
sought. 

In support of the déniai of infringement, the défendants set up a 
patent granted to them, No. 585,348, under which they claim to be 
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manufacturing the shapers complained of. It îs not necessary to 
décide whetljfîr shapers tpanqff^etured ijnderithispatept would in- 
fringe the pïaintlfl's patent, No. 530,794;, for an inspection of the 
shapers màniifa'ôturéd and Sold' by the défendants makes it plain 
that they are not made under their own patent. The essential 
feature of their shaper is that the mouths, both of the body and of 
the^cap, shall be flarèd; ■whilé thê mouths ôf the sha|)ers that they 
hatë"beeh ipaking and sfelling até not flared at ail, but,;pH the con- 
trary, are either straight or slïglitly inclined inwards. There is 
some confusion in the testimony, caused by the f ailure of sbme wit- 
heSSesto ose words lu their* précise aieaning.It'willbe foimd 
that some of the witnesses speak of a "flared" end or edgé, when 
they reajly meaii an end; or edge that has been "reamed'f of: "beveled." 
If this is borne in mind, fte *i*parent cenflict in part (f^ the testi- 
mony -will be at once removed; or, if the testimony is read with 
the ekhifeits ini hand, thé rhéanîEg of the particiilar wôïd used will 
béat once fietceivéd. ' 

A decree may be drawn in aceordance with this opîniOh',' pro'viding 
for an injunction and the usual accounting. " ' 



'■ BANNERMAN V. SAt^FORD. 

fOItcuIt Court of Appeals, Second Circuit. January. 5, 1900.J 

1. Patents — Validitt— Ppioii Dsji. 

Where A. and B. Jftlntly invenitèd and constructed anoperative m&chlne, 
contalning a eertalni ..iiseful combination, A. Is preoluded, by the prior 
knowledgeand use of suçh combination by B., from ooYering it by a patent 
procurejd In bis own name for a, différent machine subsequently invented 
by himself ; and it la immaterlal by wbich of the two the combination was 
actnally Invented. , , 

S, SAMB-^MÀtàAZlNB PlHE'iteMB. 

The Eoper patent, No.: 316,401, for a magazine firearm havlng an actu- 
■: ating hand-plece beneatU the barrel, tind connected with a piston-breech, 
for removlug exploded sbells ànd Insertlng cartridges wlthout taking the 
gun f roip the shoiUder, held Invalid because of prior use. 

Appeal from the Gircait Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern 
district of New York,, dismissing billof complaint (85 Fed. 448) in a 
Suit for inMngement of United States letters patent No. 316,401; 
granted April 21, 1885, to Sylvester H. Roper, for a magazine fire- 
arm. The' factssufflciently appear iû the opinion. 

Chas. G. Coe, for appellant. 

Geo. D. Seymour and Chas. R. Ingérsoll, for appellée. 

Before WaIlACE, IJAqOMBË, and SHIPM:^, Circuit Judges. 

LACOIMBE, Circuit Judge. The spécification opens with the state- 
ment that thé — 

"Invention consjsts mainly In the combination, in a magazine ûrearm, of a 
piston-breech yfltii an actuatlng-slide, proVlded with a hànd-piece, arranged 
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beiieath the barrel, and acting as a support tlierefor, aiul adaptcd to be si'asped 
by one hand and reciproeated. in a Une parallel with the axial line of tlie barre), 
wbile the other liand Is employed in holding the stock of the gun agalnst the 
shoulder of the person uslng It." 

In describing the drawings the spécification further states that: 

"The piston-breech, E, is connected with a:nd operated by the reciprocating 
slide-bar, F, provided with the handle, F'. This handle, F', net only affords 
nieans of reciprocating the slide-bar, F, but also constitutes a means whereby 
the barrel may be supported. The handle therefore constitutes a support for 
the barrel." 

The brief of counsel for appellant contains an epitome of the tes- 
timony of complainant's expert, which sets forth the invention de- 
scribed in the patent with suflflcient accnracy, as follows: 

"The essence of the Roper invention is a magazine flrearm so organized and 
constructed that the supporting, actuating handle, by reason of its location in 
front of the receiver, and of its combinatlon and connection with the piston- 
breech, performs the function of actuator operating the piston-breech to work 
the action mecha,nism of the gun, and also, by beiug at tUe proper time in 
exàctly the right place to be grasped by the forwardly extended hand of the 
ijser, the function of supporting the gun at the moment of flring, thus insurlng 
accnracy of aim and steadiness of fire." 

It will not be necessary to give further quotations showing what 
particular functions the piston-breecli discharges, and precisely how, 
in the device shown in the patent, it brings about, when moved by 
the connection with the actuating hand, the éjection of the dis- 
charged shell, the removal of the new shell from the magazine, trans- 
ference thereof to the barrel of the gun, and the closing of the parts 
in readiness for discharge, because, out of the 11 claims of the 
patent, only 6 are hère in controversy, and in tliose C su ch détails 
are not made éléments of the claim. This is apparent from the text 
of the claims, wbich read as follows: 

"(1) In a magazine flrearm, a piston-breech suita!)ly connected to, and in 
combinàtion with, an actuating sliding handle situated forward of tlie receiver, 
and serving as a means for supporting the barrel, and provided with a path 
of reciprocation in a line parallel with the axial line of the barrel. (2) In a 
magazine firearm, the combinàtion of a piston-breech, a supporting-handle for- 
ward of the receiver, and movable in the direction of the length of the barrel, 
means Connecting the haudle and piston-breecli, and means whereby the piston- 
breech will be held in position during flring, substantially as specified. (S) 
In a magazine flrearm, tlie combinàtion of a piston-breech, a suiHiorting-handle 
forward of the receiver, and means Connecting the piston breech and sup- 
porting handle, so that when the supporting-handle is used the piston-breech 
will be moved in the same direction, substantially as specifled. (4* In a maga- 
zine flrearm, the combinàtion of a piston-breech, a supporting-handle forward 
of the receiver, movable in the direction of the length of the barrel, and means 
whereby, when the said supporting-handle is moved back and forth, motion wiU 
be transmitted to the piston-breech so as to cause the latter to move back and 
forth, substantially as specified. (5) In a magazine flrearm, the combinàtion, 
with a barrel and a tubular magazine, of a piston-breech. a device -s^'hereby the 
]iassage of a cartridge from a iJoint opposite the magazine to a point opposite 
tlu" barrel will be eft'ected, and a supporting-handle forward of the receiver, 
adapted to move in tlie direction of the length of the barrel, to operate the 
piston-breech, and to operate the device whereby the passage o£ a cartridge 
from the magazine to a point opposite the barrel is effected, substantially as 
specified. * * * (8) In a magazine firearm, the combinàtion. with a barrel 
and magazine of a piston-breech, a supporting-handle situated forward of the 
receiver, for reciprocating the piston-breech in the direction of the length of 
the barrel, and a device operated by the piston-breech, and serving to cause 
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the passage of a cartridge from a point opposite the magazine to a point 
opposite the barrel, substantlally as speeifléd." \ , 

A MOTable bréechblock, which eoiild be opened and closed in ordèr 
to remove old shells, place new cartridges in position, and close 
the breech against explosion, was, of course, old in the art; and long 
before the patent in suit there were in use two well-known varieties 
of bréechblock, — the "piston-breech," the principal mode of motion 
of which was forward and backward, or in a line parallel with the 
longitudinal axis of the barrel, and the "swinging-breech," the prin- 
cipal moTements of which are sliding or rocking movements in iilanes 
which are traiisverse to the longitu(Jinal axis of the barrel. We 
concur with the circuit judge that, bôth forms of bréechblock being 
old, there would be no invention in the mère actuation bf a piston- 
breech by axial movement of the supporting handle, if the art al- 
ready knew of the actuation of a swinging-breech by axial move- 
ment of such handle, although there might be fleld for improve- 
ment in the mechanism by which connection was made between the 
handle and breech, and in the mechanism by which the breech, when 
actuated, completed its necessary movements. But in the claims i^ 
suit the mechanism by which the bréechblock opérâtes is not made 
an élément, and the, mechanism for Connecting handle with bréech- 
block is referred to ohly by such phrases as "suitably connected," 
ôl' "means Connecting," "means whereby motion will be transmitted," 
"handle adapted to move the piston-breech," "handle for reciprocat- 
ing the piston-breech." 

Among the patents set forth in the answer was. one to E. M. 
Spencer and Sylvester H. Eoper (the patentée of the patent in suit) 
for magazine flrearms (No. 255,894, dated April 4, 1882). The de- 
scription of this flrearm is clearly set forth in the spécifications, as 
follows: 

"It Is the object of our Invention to provide for the recharging of a maga- 
zlne-shotgùn without requiring the gun to be taken down from the position in 
which i+ 'las been fired. We aecomplish this resuit by means of a forlied slide 
provideu with a handle, which is arranged beneath the barrel, in convenient 
position to be grasped and reciprocated by one hand while the gun is held 
against the shoulder by the other hand, which grasps the stocls. One arm of 
the forked slide capries at its end a laterally projecting pin, upon which is a 
friction roUer which traverses a cam-groove provided with a sprlng-tongue or 
switch-cam in the side of an oscillating bréechblock." 

Hère follows a detailed description of the mechanism by which the 
handle is connected with the breech, and of the mechanism by which 
the bréechblock perfonns its functions in removing old shells, sup- 
plying new ones, etc. The spécification proceeds: 

' "It will bé linderstood that, while the devlces which we employ may be va- 
riously modlfled, the leading feature of our Invention — the prime mover of the 
mechanism by which the desired results are accomplished^s the forked slide 
provided with a handle forward of the breech, in a convenient position to be 
grasped by thè hand and reciprocàied in a path substantially parallel with the 
barrel, while the other hand grasps the stock and holds the gun against the 
shoulder ih flring position." 

The similarity between this statement of invention and that set 
forth in the patent in suit is most striking. The évidence, however, 
shows that the firearm of the patent in suit was actually made (Feb- 
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ruary, 1882) prior to the application for the Spencer and Roper patent, 
last quoted from. No. 255,894 therefore cannot be availed of in dé- 
fense, under the third subdivision of section 4920, Eev. St. U. S., as 
évidence tbat the alleg«d invention of the patent "had been patented 
or described in some printed publication prior to the patentee's sup- 
posed invention or discovery thereof." It appears, however, that 
in the spring of 1881, a mode! gun of wood was made by Spencer 
and Roper in the latter's shop in Boston, and in the summer of 1881 
a model gun of métal was made by Spencer at his house in Hartford, 
— a perfectly successful and operative flrearm. In both of thèse 
models the invention described in the Spencer and Roper patent is 
embodied. Thèse guns were put in évidence. As was to be ex- 
pected from the language of the patents, it is apparent that the in- 
vention of the daims above quoted from the patent in suit, namely, 
the longitudinally moving supporting-arm connected with the breech- 
block so as to actuate it when the supporting-arm is moved, is fully 
disclosed in thèse exhibits, except that in the models the breech- 
block is a swinging-breech, and in the patent in suit a piston-breech. 
In the models the magazine lies below the barrel. In the patent in 
suit it is placed on top, — a wholly immaterial change, which we do 
not understand that complainant contends to exhibit patentable 
novelty. Section 4886 provides that any person who has invented 
anj- new and useful machine, or any new and useful improvement 
thereof, not known or used by others in this country, may obtain a 
patent therefor. Complainant contends that in Febniary, 1882, he 
invented the useful combination which we find in the Roper gun; 
but it further appears that the very same combination embodied 
in the Spencer and Roper gun was known, not only to Roper, but to 
Spencer, early in the year 1881. Upon the testimony, there can be 
no suggestion that the combination of the earlier gun was embryonic 
or inchoate, or rested merely in spéculation, or was a mère abandoned 
experiment. The conception was clothed in a substantial form, 
demonstrating at once its practical eflficacy and utility, and the in- 
ventors promptly secured a patent for it. "Prior knowledge and 
use by a single person is sufficient." Coffln v. Ogden, 18 Wall. 124, 
21 L. Ed. 821. With such clear proof of Spencer's prior knowledge 
and use of the invention which Roper claims under his patent, it 
would seem that novelty is abundantly negatived. The complain- 
ant insists that this was not knowledge and use by another than 
Roper, because the gun of 1881 was the joint invention of Spencer 
and Roper; that such knowledge and use by Spencer was not sepa- 
rate and apart from the knowledge and use of Roper; that in the 
eye of the law, as regards the Spencer and Roper invention, Spencer 
is Roper, and no other person; and that, therefore, "so far as its 
availability as a défense to defeat the Roper patent in suit is con- 
cerned, the Spencer and Roper invention is no more regarded than 
if it had been the sole invention of Roper, without coopération on 
the part of Spencer." We flnd such argument hypercritical and un- 
persuasive. Roper, having, with Spencer, invented and constructed 
a machine which contains a certain useful combination, thereafter 
takes out a patent in his own name covering this very combination. 
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Ifithe; priOT'taacMne producedby both imen, and Imown to both, 
does iâûtp disëntitle Roperîtocovep such. combinatiQn in his patent, 
itïwcfnidinofc disélititle Speteer to, coiter. tlié saine combination in a 
patent to ibimself; and we would bave, two joint inventors, each 
rightfully! holding: a separisite patent forthe same invention, . which 
is àbsurd. The fact of kno\*Iedge by Spencer of the concçete em- 
bodimeat of the combination in the guns of 1881 is in n&way dé- 
pendent upon the other: fact tbat it was his invention, or Boper's, 
or their joint prodiiet, onthatof some stranger. Once the combina- 
tion was succêasfully embodied in a concrète shape, it declared its 
own existence tô anj one skilled in the art who loolted at it; and 
we see ino sound reason why Spencer al one shoald be precluded from 
acquitiing theknowledge whieh such inspection would convey, merely 
hecause hehad been jointly instrumental with Eciper in; produciug 
it. We therefore concur in the conclusion expressed in the circuit 
court. Decree is afflrmed, with costs. 



MENCKH V. À CARGO OF STÏGAR EX BRITÏSH SHIÏ» BENfcARIG et al. 

,'■ (District Courtj E. p. New ïork. ; ïanuary , 16, 1900.) : 

1. SaiiE>Pli*è^DlSCHARGE ÔF'OÂIiÉ^Ô— NÈCB8âITÎ''ÔÏ' LtGHtERAGfeJ 

A ship eaunot he reqùlred'to isuKmit td belng dismantled or mutilatecl 

; in , order tjo jdigcjiarge lier çargç under a ,cliarter, but, wbere she cannot 

, approach tié place of dis^har^e designated by the charterer without such 

mutilation, tîië cargo shoùlà be lightered; thë lia"billty for the expense of 

Ughtera-gé to bè dêtermined by the custom of the pdrt or t&e terms of the 

f charterj- '.:-:: ^^ f . • ' ; ■ , ■• -m..,: ■ ■,'.■' •;■-;■■ , : 

3. Same— Construction OF CHARi!BR*^BxsS;Nsa of Lightbra'gb. •: 

4- Britigji. §hip was charterpd to cary y, a- cargo o£ sugar f rougi! JaVja- . The 
, charterérs, as permittèd'by the charter/ désigna ted New York as thé port 
' ■ tif disçharge; aiïd the ship ' procëedëd to thàt port, ' apjiroaclilng it by the 
- 'eustotoary foiite from Java. The charteriprovidedthati the ship shoùld' 

■ ].; delivérthe cargo ''sonear tbei port of discharge as she nuaysafely get, and 
;,,, deliver the ssime, always aflo?,t, in a customary place and; manner, in such 

, dock as dlrected by the charterers." It fùrthei* provlded tnat the goods 

■ ' ; were to be' taîeri fromi alongslde the stip at the chartëréi-a' risk and ex- 
-: pense, ' and thti.t lightéraèè, if £iny, toreach the port of destination, or to 

■ î ,deliver thè cargo lat such ï)ort,! shculd bë igaid by the?recëivërs, notwith- 
.^jjftfBding any cojitrary cuptonj pf the, port; The. dock , deS;lgnated as the 

1', place of discliarge was a^ovetlieBroolilyn Bridge, unàër which the ship 

'was uriâblé td i)ass witHôUtcùttingolff, thé' tops 6f hër màsta, which were 

' Tinuéually high ànd imnàoYàblfei.' Selâ, th'ât under the charter 'she could not 

. , be required to go to such dock, and thatit required the expansé ofi Hghter- 

■ ..;, ing her oargfl tp be paidby the .receivers, j; ., ;, . 

TWs was a siiit in admii^àjlty by the ihaster of the' British ship 
èeplarig ÏQ recoyer a balancé of f reight tinder a cha;rt^r. 

Çonvers & Kirjin (Mi;. S^irlin, of counsel), for libelant. ! 
(Butler, Notman, Joline &|Mynderse (Mr- Brown, of counsel), for 
claimants. ;,, 

THOMAS, District Judge. Thé Benlarig was charterèd in London, 
July 1, 1898, by her owners, to Erdmann & Sielckenj of Batavia, to 
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carry a cargo of svgar from Java. The charter party, aipoug other 
things, States that the vessel— ,, 

"Being so loaded (and dispatched), shall (imless ordered to a direct port of dig' 
charge, on signing last bills of lading) therewith proceed to Barbadoes, thence 
Queenstown or Falmouth (as directed by charterers or their agents), for or- 
ders, to discharge, always afloat, either at a safe port in the United Kingdom, 
or on the continent of Europe between Havre and Hamburg (botli included), 
Rouen excluded, or, at option of charterers, to order vessel from Barbadoes, to 
proceed to Delaware Breakwater for orders, to discha,rge at New York; or Bos- 
ton or Philadelphia or Baltimore, or so near the port of discharge as she may 
saf ely get, and deliver the same, always afloat, in a customary place and man- 
ner, in sueh dock as directed by charterers, agreeably to bills of lading, on be- 
ing paid freight in fuU of ail port charges, pilotage, and primage as customary 
at port of dischargj," etc. , , . 

Section 4 of the charter party provides: 

"Ail goods to be brought to and taken from alongsidfe of the ship, always 
afloat, at the said charterers' risk and expense, who may dirpct the same to the 
most convenient auchorage; lighterage, if any, to çeach tiie port of destina- 
tion, or deliver the cargo at port of destination, remains for account of receiv- 
ers, any eustom of the port to the contrary notwithstanding." 

From Batavia the ship went to Barbadoes for orders, pursuant to 
which she came to Ne^y York. Bill» of lading had been issued for 
the cargo, making it deliverable at the port of discharge, as per 
charter party, to Messrs. Winter & Smillie, as agents, or to their as- 
signs; he or they paying freight for the said sugar, as per charter 
party. The ship's documents were delivered to Czamikow, Mac- 
Dougall & Oo., of New York, who transferred the same to the claim- 
qnts. After due notice of the ship's arrivai, the claimants gave or- 
ders in writing for the discharge, above the Brooklyn Bridge, at their 
refinery at the foot of Pearl street, Brooklyn. As the master con- 
sidered that two of the ship's masts would not go under the bridge, 
arrangements were made between the parties for delivering the cargo 
by lighters, and payment of the expense thereof was deferred for sub- 
séquent détermination. The question hère is whether such expense 
should fall upon the libelant or claimants. 

The Benlarig was a square-rigged iron ship. Her three masts were 
built up solid from the bottom to the top, and were composed of 
cylindrioal i>lating riveted together, and internai, transverse, angle- 
iron braces. The mainmast was 139 feet 10 inches above the deck, 
and the deck was 5 feet 2^ inches above the deep-water load Une 
at the mainmast, making the total height of that mast 145 feet and 
l inch. The foremast was 136 feet 8 inches above the deck, but 
the height of the deck above the water line at that part of the ship 
is about 7 feet, so that the height of this mast was 143 feet 8 inches. 
The mizzenmast was 129 feet above the deck, which was 7 feet above 
the water line, so that the height of the mizzenmast from the water 
was 135 feet. The clear height of the Brooklyn Bridge above mean 
liigh water is 135 feet, and the mean rise and fall of tlie tide is 4^/io 
feet. At dead low water the ship could not pass under the bridge 
without cutting off about 5 feet from the mainmast and foremast, 
while safety required greater removal from such masts, to avoid the 
effeet of any disturbanee of the water. After the ship should hâve 
been discharged, it would be necessary to eut off an additional portion 
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of such masts, and aiso some part of the mizzenmast, to allow her 
to repass Under the bridgé, ùnless a return cargo cauld hâve been 
taken abore the bridge, or the ship could hâve gone ôût by the East 
river and Long Island Sound. There were but two means of escaping 
this mutilation ôf the masts, for the pùrpose of discharging the car- 
go. One was by apwoaching New York from the east, through Hell 
Gâte. AU shipping experts called by the claimants testified that 
they never had heard of a ship from Java pursuing that course. It 
may therefore be eonclûded that such alternative v^as contrary to 
the expectation ^nd understapding of ail parties to this contract, or 
of any other contract for the carriage of sugar from Java. The re- 
maining alternative was to lighter the sugar, and the question is upon 
which party the expense of such lighterage should f ail. It is quite 
exceptional for a ship to hâve immovable masts so high that she can- 
not pass under the bridge, and there is no custom or practice known 
among shipping merchants respecting such a case. This is the con- 
curring testimohy of ail the witnesses called by the claimants. Be- 
fore considering the charter party, it should be stated that the ship 
had been before at the port of Hew York, and the owners well knew 
that she could not pass under the bridge without disturbing her masts. 
It is not understood that the charterers had this knowledge. On the 
other hand, there is no notice to thé ship that it would be necessary 
to discharge the cargo above the bridge, although in fact about 75 
per cent, of the sugar now rèceived at this port is so discharged. If 
this knowledge of the owners be Urged against them, it may be an- 
swered that for this very reason they may hâve considered thèmselves 
protected by the tèrms of thé charter party, and in fact aU previous 
notice or uhderstanding by either party must be regarded as merged 
in the charter party, and to the interpreting of that instrument resort 
must be had to ascertain the relative rights. 

' The charter is stated by a wîtness conneoted with claimants' f actory 
to be the same charter usually employed. in the Java sugar trade, 
although the words "always afloat" seem to hâve been interlined in 
the fourth subdivision. The essentiar question is whether the pro- 
visions of the charter alréady quoted relieve the ship from delivering 
cargo above the bridge. Fpr whatever purposes such stipulations 
were originally embodied in charter parties, they hâve been retained 
and adopted for use in view of existing structures, and it is considered 
that the provisions are sufflçiently broad to relieve the ship. This 
Conclusion is reached thrôugh no ingenuity of construction, but by 
givjng to the language the meanirg which might be gathered ordi- 
narily from the words used. The initial agreement in the charter is to 
deliverthe cargo at oneof several ports, "so near the port of dis- 
chài*ge as she may saf ely gèt, and deliver the same, always afloat, in 
a customary place and manner, in such dock as direçted by chai'ter- 
erg." This provision seems to be a direct stipulation to deliver the 
goods at any place where thé ship might flôat, in such dock as direçted 
b^ thé charterers, in a customary place and manner, when such dock 
shàll bave been reached. The évident intention is that the ship shall 
gb to the designated port, if She can get there in safety; and the con- 
tihuing thought seems tô be that shé shall deliver the goods in a dock 
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designated by the charterers, in a customary place and in a customary 
manner. Any intelligent construction would seem to demand that 
the ship could not be ordered to a dock where it would be unsafe 
for her to go, whether the danger arose from the depth of water or 
any other cause. For instance, the ship could not be ordered to a 
slip which was too narrow to receive her, or where there was some 
overhanging shed or house that would prevent. So, if the entrauce 
to the dock was obstructed, or there was other interférence with the 
diseharge at the place designated. But section 4 is explieit, and 
States that the goods are to be taken from alongside the ship at the 
charterers' risk and expense, although they are permitted to direct 
her to the most convenient anchorage, and that any lighierage, either 
to reach the port of destination or to deliver the cargo at such port, 
shall be paid by the receivers, notwithstanding any contrary custom of 
the port. Now, lighterage was necessary for the purpose of delivering 
this cargo after the ship reached the port of destination, for the rea- 
son that the ship could not make the delivery without such lighterage, 
unless she was mutilated by the cutting off of her masts. The propo- 
sition then is : If the charterers stipulate to pay the lighterage neces- 
sary for the purpose of delivering the cargo, may they be excused 
from observing this agreement upon the plea that no lighterage 
would be necessary if the masts of the ship were eut down to a cer- 
tain length? It is thought that it is the privilège of the ship to be 
preserved from self-mutilation, and that she need not be crippled, 
deformed, or dismantled for the purpose of delivering her cargo. Ap- 
parently that should never be required. It should not be expected. 
Rather than that, it is expectable that the cargo should be lightered 
by the shipowners, and that they would pay for the same. But the 
expectation as to the person upon whom the payment of the lighter- 
age should fall changes when it appears that there is a stipulation 
that the receivers shall themselves pay the lighterage. It is useless 
to conjecture respecting thèse stipulations, where they are, as in the 
présent case, unambiguous. It is better to take words at their appar- 
ent and ordinary meaning, and hold parties to their agreement accord- 
ing to the plain sensé of the language used. Adopting such rule, the 
libelant should recover. 

Since the trial of this case the attention of the court has been called 
to In re Arbitration between Goodbody & Co. and Balfour, Williams 
& Co., 8 Asp. 30,3, pt. 7 (Nov., 1899). 'in that case a cargo had been 
sold to arrive by the steamer Vanduara, on condition that the bills 
of lading should provide for its delivery "at any safe port in United 
Kingdom of Great Britain, * * * vessel to discharge afloat." 
The bills of lading provided that the cargo should be delivered "at 
any safe port in the United Kingdom, Manchester excepted"; and 
the vendee refused to accept the documents, upon the ground that 
they did not comply with the contract for delivery at any safe port in 
the United Kingdom. It was found that the Vanduara, when loaded 
with the said cargo, would hâve been unable to go up the Manchester 
Ship Canal to the Manchester Docks without dismantling the ship, 
because the heads of her main and mizzen masts would be higher than 
the limit âxed by the canal company's régulations for passing under 
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tlie Euncorn Bridge. Runçpfp Bridge is about 24 mi|es from Man- 
chester, ajad abput 12 miles from the entrance of the canal. In the 
opinion this language wasused: ;, 

"It was contçnded on behalf of the seller? ;that Manchester was not a safe 
port for the Vanduara, because the helght of her masts prevented her getting 
to Manchester, ao'd that thereforè' ilhe words Iti thë charter party and the bill 
of lading, 'Manchester eixcepted,^ did not amount to a vârianee from the térms 
of the contract, because, as Manchester was not a safe port for the ship, she 
could not In any case hâve been ordered there." 

In the opinions it is stated: 

"Shei could not hâve been ordèïed to Manchester In any case,; beeaase she 
could not I hâve got under Buncom Bridge, and the présentation of documents 
containing the words 'Manchester excepted' Imposed no restriction upon the 
purchaéer inconsistent wlth the terms of the'pgritract of purchase. * * * 
I; may observe that the cbntract' was for a cargo per Vanduarà, a'named shlp; 
and ifi' in point of fact, Manchester was not a safe port for her, It does not 
seem to me that the défendants were in any way prejudlced by a phrase being 
intrpduced Into the document -v^hich aljrldged none of their rights, and imposed 
no restriction which was not imposed by the , terms of the contract itself." 
Agalû: "K is clear that Manehestér, in the llmited séngè, cannot'be a safe 
port for a \^essel which, in ordei- to reach it; rùUst be wholly dismasted." 

In the above case it apptears that the port was sufficiently safe, but 
that thé canal wàs crossëd by a bridge which prevented the sMp from 
reaching the port in safety liilless she wetë dismantlfed. In the prés- 
ent casé thé fâcts are équal, and, in additiop, thç parties, hâve stipu- 
lated that the receivers should bear thè exj)ense of thé lighterage, — 
an élément which was lacltijig in the instance towhleh attention has 
just been called. The sfeillful argument of the élaifliants gives a 
totally différent meaningto the Charter party. If what appears to 
the court to be a plain statéiûent of duties in this instance favorable 
to the libelant has quite other signiflcance, yet it would be consid- 
ered that the clkimants should not succeed. The ship stipulated to 
delîver the cargo at one of many ports; and while it was undoubtedly 
her duty, after arriving at a désignated port, to go to such point 
therein as she could safely, it is thought that she would not be obliged 
to go to such point in the harbor at the péril of injury,' or at the sacri- 
fice caused by mutilation of her masts. It seems that, in selecting a 
convenient dock for dischargilig in a harbor, the receivers of the 
cargo must sélect one which the ship can physically approach; and, 
if there be a permanent structure in the way, the conception that the 
ship should not encounter thîs would seem to enter into the spirit and 
understanding of their agreement. The libelant should hâve a decree 
for the balance of the un^aid freight, with costs. 



THE s. A. McGAULf^Ypi 
(District Court, B. D. Pennsylvania.rDecember 13, 1899.) 

No. 40: ,■■■;■ 

Limitation of Lïàbit-itY — Lâches op Petitioner— Terms Imposed. 

Although theowner, qf a vessel allows a court of common law to retain 
jurisdiction of â suit against him for a maritime tort for . seyeial years, 
during which time be takes ail the chances of suçcess béfore that tribunal, 
he is stiil in time, and has the right, by pétition to à ëourt of admiralty, 

1 Eeported by Arthur G. Diclison, Esq., of the Philadelphià bar. 
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to linïit his liability, sind remove the caseto that court; but the court, In 
granting sueli pétition, can require liim to pay ail the costs that had 
accrued in the common-law proeeedlng. 

3. SaMB— CONCURKENÏ JUEISDICTION OF CoMMOH-LaW CODKTS— ASSERTION OF 

RiGHTS m Admikaltt. 

Although the suprême court of a state bas decided that the statute glving 
the right to a limited liability of shipowners can be enforced in the courts 
of the state, this does not deprive the courts of admiralty of thls jurisdlc- 
tion, and the right may be asserted there, and the case removed. 
3. Samb— Assertion of Right by Less than All thk Part Owners. 

The right of a limitation of liability is an absolute one, and is not dépend- 
ent upon the joinder of all the part owners in the application for it; it may 
be availed of by any one or more of them. 

In Admiralty. i 

ïhis was a pétition to limit the liability of certain owners of the steam tug 
S. A. McCaulley. Exceptions to the pétition were flled, alleging (1) that there 
was but one suit pending against the petitloners, and, as the suprême court of 
Pennsylvania had decided that the common pleas court could apply the law 
limiting the liability of tlje shipowners, the district court had no jurisdiction 
to entertain the pétition; (2) that the petitloners were barred by lâches in fail- 
ing to file their pétition until after two years from the date of the accident by 
which John Loughln lost his life; (3) that the pétition could not be enter- 
tained, because It was flled on behalf of a portion only of the whole number of 
part owners of the vessel. The decree of the court was conditioned upon the 
payment by the petitloners, within 20 days, of all the costs that had accrued 
in the common-law court, in which event the exceptions were to be overruled; 
otlierwise, the pétition should be dismissed. Further facts appear in the 
opinion of the district judge. 

Horace L. Cheyney and John F. Lewis, for petitloners. 
Wendell P. Bowman, for respondents. 

McPHEESON, District Judge. Tiiis is an application to limit the 
liability of certain owners of the tugboat S. A. McCaulley, and I grant 
the pétition because I feel obliged to do so. I am unable to regard 
with favor the course pursued by the petitloners. Being sued in the 
common pleas of Philadelphia county for a maritime tort alleged to 
hâve been committed by the vessel, they refrained for more than two 
years from asking this court to take jurisdiction of the controversy. 
The acts of congress allowing vessel owners to limit their liability 
cover the Injury sued for, and a proper pétition would, of necessity, 
hâve transferred the whole dispute to this court. Not only was there 
two years' delay, however, but during that period there had been a 
trial in the common pleas, in which the présent petitloners had set 
up their right to a limitation of liability under the fédéral statutes, 
and a verdict had been rendered against them on the merits. The 
trial court having refused to entertain the partial défense of limited 
liability, the petitloners appealed to the suprême court of Pennsyl- 
vania, and obtained a reversai, on the ground that, in a case such as 
this, where it is conceded that only one clalmant exists, a state court 
was compétent to apply the right given bv the acts of congress. 
Loughin v. McCaulley, 186 Pa. St. 517, 40 Atl. 1020. While the writ 
of error was pending before the Pennsylvania suprenie court, a péti- 
tion was presented to this court asking for a limitation of liability, 
and this pétition, in amended form, is now presented for considéra- 
tion. 
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By following tlie courâe described; the petitioners liave been en- 
abled to take tliéir''cMlices of sucèëss before a tribunal wbere they 
might hope to defeat the daim entirely by proving the contributory 
négligence of thè décèdent; and now, haA'ing discovered that this 
effort is likely to: be unsuccessful, they hâve determined to try their 
fortunes in a différent jurisdictioQ; and by a différent method of trial. 
The merits hâve bèen once determined against theïn by a jury; and, 
although the judgment bas béen reversed, it was reversed merely for 
the reason that the right to limit the défendant'^ liability had not been 
applied by the court below. The resuit is to give the petitioners an 
undue advantage. But, as I look at the statutes and the décisions 
upon this subject, it is impossible to deny them the right to corne into 
the fédéral tribunal, even after they bave talien théir chance of a 
favotable verdict in the common pleas. I cannot avoid the con- 
clusion that the circuit court of appeals for the First circuit was 
right in deciding (Quinlan v. Pew, 5 0. C. A. 438, 56 Fed. 111) that a 
statè court does not possess the machinery fully to administer the 
act of congress, even in cases where there is only one claimant. It 
may be (although I do not décide the point) thaf a state court is a 
"court of compétent jurisdiction," within the meaning of section 4285 
of the Kevised Statutes, and may therefore bave power to appoint a 
trustée under that section. But, even if this be true, a state court bas 
no power to appraise the vessel under rule 54 in admiralty, or to carry 
ont the other provisions there to be found, and thèse provisions are 
now as much a part of the right as is the statu tory direction con- 
cerning the appointment of a trustée. If the state court bas no power 
to appoint a trustée, this furnishes a second reason for upholding the 
owner's right to apply to a court of admiralty. 

If the owner's lâches oould bar him from a successful application 
to such court, I should hâve no hésitation in refusing the présent 
pétition; but the statute fixes no limit of time within which the court 
must be asked to act, and the suprême court of the United States in 
ïhe Benefactor, 103 U. S., on page 245, 26 L. Ed. 351, bas intimated 
that the right may exist as long as any damage or loss remains un- 
paid. The court says: "Precisely when the owners of a ship in 
fault ought to be regarded as precluded from instituting proceedings 
for a limitation of liability might be difficult to state in a categorical 
manner. Perhaps they can never be precluded, so long as any damage 
or loss remains unpaid." Since so much doubt exists upon the sub- 
ject, I.prefer to sustain the right; but I shall folios the advice of the 
court in the same case, by imposing terms upon the petitioners. The 
opinion goes on to say: "But, in a particular case, relief should not 
be granted except upon condition of conjpensating the other partj for 
any costs and expenses he may hâve incurred by reason of the delay 
in claiming the beneflt of the law." 

It is therefore prdered that if the petitioners, ^ithin 20 days from 
this date, pay the costs that bave accrued upon the suit in the com- 
mon pleas, including the costs in the suprême court and the expense 
of printing the plaintiff's paper book upon appeal, and pay also the 
costs that bave accrued in this court, the exceptions to the pétition 
will be overruled; otherwise, the exceptions will be sustained, and 
the pétition dismissed. ' " 
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COLSTON et al. v. SOTITHEEN HOME BriLDING & LOAN ASS'N. 

(Circuit Court, N. D. Georgia. December 15, 1899.) 

No. 1,089. 

1. JURISDICTION OF FEDERAL COUKTS — AmODKT IN DISPUTE — SUIT ÏOR DISSO- 

LUTION op Corporation. 

Qusere, whetlier, wlien the question is raised at the thresliold of a suit, 
by demurrer, the amount in dispute, for the purpose of determining the 
jurisdiction of a fédéral court to entertain a bill by stockholders for the 
appointment of a receiver for a corporation on the ground of its insol- 
veney, Is the value of the property to be administered by the court if the 
prayer of the bill is granted, or the amount of the complainant's interest 
thereln. 

2. FEDERAL AND StATB COURTS— COURT FlRST ACQUIEING JURISDIOTION— SUITS 

IN Rem. 

A fédéral court will not entertain a suit by stockholders for the appoint- 
ment of a receiver for a corporation, and the liquidation of its afCairs 
as an insolvent, while a prior suit brought in a state court for the same 
purpose is still pending and undetermined. although the state court on a 
preliminary application has refused to appoint a receiver. In such case 
the second suit will either be abated or stayed until the final détermination 
of the first.i 

In Equity. On demurrer to bill and plea in abatement, 

John L. Hopkins & Sons, for plaintiffs. 

Hoke Smith, H. C. Peeples, and W. D. El lis, for défendant. 

NEWMAN, District Judge. In this case a bill was filed by two 
members of a building and loan association. The total amount 
which they hâve paid into the association, and consequently their 
claim against it, aggregates something like |1,300, — considerably 
less, at least, than |2,000. The pui-pose of the bill is to hâve the 
property and assets of every kind of the association placed in the 
hands of a receiver, to be administered for the beneflt of ail con- 
cerned. It is alleged that the association is insolvent, and that its 
affairs are being badly mismanaged. The amount of the assets of the 
association to be administered, if the case proceeds, is much greater 
than the jurisdictional amount in this court. The défendant de- 
murred to the bill on the ground that on its face it shovi'ed the court 
to be without jurisdiction to entertain it, by reason of the amount 
involved. The question nowpresented i s this: Whether the amount 
of the complainants' claims, or the value of the assets to be adminis- 
tered should the case proceed, détermines the court's jurisdiction. 

The language of the statute (Act Gong. Aug. 13, 1888 [1 Supp. Rev. 
St., 2d Ed., p. 611]), omitting language not material hère, is as fol- 
lows : 

"The circuit courts of the United States shall hâve original cognizance, con- 
current with the courts of the several states, of ail suits of a civil nature, 
at eommon lavi^ or in equity, * * * in which there shall be a, controversy 
between citizens of différent states * • * in which the matter in dispute 
exceeds exclusive of interest and costs, the sum or value aforesaid [two thou- 
sand dollars]." 

1 For éonflict of jurisdiction between fédéral and state courts, see Louisvllle 
Trust Co. V. City of Cincinnati, 22 C. C. A. 356. 
99 P.— 20 
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It will be perceived that the statute contemplâtes that in some in- 
stances ''thé sum"' will be'thfe niatter-îïi dispute, and in others "the 
value." In the one case the amount in controversy will çpntrol, and 
in the other the value of the property involved. 

In this case there is no prayer whatever for a money judgment or 
decrefe against the association. The prayer is that its assets be 
placed in the hands of a receiver, and that the debts be collected, and, 
when allolthe àsgets shall be reduced to cash, thatthéy be divided 
pro rata among those entitled thereto. It is urged tliat tUis is one of 
the cases in which the jucisdiction of the court must be determined 
by the value of the property to be administered, as the purpose of the 
Mil, and its only purpOsé, is the administration of the association's 
assets. XJndoubtedly, the matter in dispute being the solvency or 
insolvency of the association, and the proper or imprbper manage- 
ment of its affairs, the action of the court in determinitig thèse mat- 
ters must affeet one way or the other the entire assets of the associa- 
tion, as the court eitlier takes control of the same, and causes it to be 
administered as prayed, or déclines to do so. It is urged that the com- 
plainants come into court, not as outsiders seeking relief against the 
association, but rather from the inside, as members of the association, 
— as a part of tte association itself, — and ask, by ,reason of its in- 
solvency, mismanagement, etc., that it be wound up, because its con- 
dition is such that it cannot accomplish the jiurposé for which it was 
organized. Iri the case of Towle v. Society (C. 0.) 60 Ped. 131, which 
was a building and loan association case, Judge G-rosscup held that 
"the entire assets Qf the society are brought into court to be adminis- 
tered, and are tberefore the matter in dispute or. controversy," the 
question of jurisdjctional ainount having been raiséd. ïii the case of 
Pijtnam v. Çarp^t Co., 79 Féd, 454, J'fl.dge Cleirk, of the circuit court 
for the Eastern district of Tennessee, belâ thât where a bill was 
brought to administer a trust fund, in behalf ot ail thé creditors, the 
f und to be ?Ldinînistered , détermines tJiè question of jurisdictîon. In 
tte récent case of CoweÛ! v. Supply Çp,, 96 Fed, 1769, Judge Woolson, 
of the Unitjêd States circuit ^court for the Soutliern district of lowa, 
deçided, as summed up in tte third headnote, as foUows: 

"In a suit to set agide a çonveyance of property, and nioijtgages given thereon, 
the value of! the property and rlglits which will be afCeç^ed if the relief prayed 
for is granted, aiid not the TEilué of compla^riaht's intefèsft' Ih the property. con- 
stltutes the amount in àlsriûtei foi- thè purpose "of detertnlûlng the jurisdictîon; 
of a fédéral court." i\ 

It is çontçhded by defendant's counsel in this basé that the case of 
Towlé V. Society, supra, àiid the case of Putnam v. Carpet Oo., supra, 
should not be regarded as àùthorîtyhéré, because iH tte flrst case thé 
court, at the time the question of jurisdiction was raised, had taken 
possession of the property, àud had it in its custody, and that it should 
not control in a case like this, where the question is presented at the 
threshold, and before the court enters into possession of the res; and 
in the latter case, because the question hère made was really not in- 
volved, as one of the complainants' claims exceeded the jïïrlsdictional 
limit, and it was really unnecessary to détermine it, Counsel for de- 
fendant also claim that the cases hère cited do not state the correct 
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rule on the subject. They claim that, as to the complainants' interest 
in the controversy, althoughtheir several claims may peiiiaps be joined 
for the pui'pose of determining the jurisdictional amount, yet their 
claims together must exceed |2,000, etc., to give the court jurisdiction. 
They say that it is not the value of the property sought to be subject- 
ed, but the complainants' interest in the controversy; that the test 
of the amount in controversy is that which is involved in the contro- 
versy between the particular complainants and the défendant. They 
rely especially upon the case of Gibson v. Shufeldt, 122 U. S. 27, 7 
Sup. et. 1066, 30 L. Ed. 1083, in which many former décisions of the 
suprême court are cited and considered, and also on the cases of 
Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 35 L. Ed. 987; 
Walter v. Eailroad Co., 147 U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206; 
Colvin V. City of Jacksonville, 158 U. S. 456, 15 Sup. Ct. 866, 39 L. Ed. 
1053; and, particularly, on the following décisions of the circuit 
court : Massa v. Cutting, 30 Fed. 1 ; Putney v. Whitmire, 66 Fed. 
385; Smithson v. Hubbell, 81 Fed. 593. Thèse décisions do make the 
jurisdiction, as to the jurisdictional amount involved, doubtful, — per- 
haps too doubtful to justify the court in proceeding in the case under 
the recognized rule that the jarisdiction should be clear; but it is 
unnecessary at this stage of the case, in view of what will be hereafter 
said, to détermine that question, and the same may be left for future 
considération, should the necessity for a décision arise. 

Pending the détermination of the matter above discussed, and after 
it had been submitted to the court, a question arising on a plea in 
abatement was argued, and also submitted. The plea in abatement 
sets up the pendency of a suit in the superior court of the state, over 
the same subject-matter, seeking the same resuit, and by what the 
défendant claims are substantially, for présent purposes, the same 
parties against the same défendant. By consent of counsel, the 
original record in the state court is used, and is considered as accom- 
panying the plea in abatement. The object of the bill in tlie state 
court was to hâve ail the assets of the Southern Home Building & 
Loan Association placed in the hands of a receiver. The allégations 
in that bill were substantially the same as those of the bill flled in 
this court. It chargea, in effect, the same mismanagement, the 
same danger to members, supported by the same facts generally that 
are set out hère. The complainants were différent persons from 
those who flled the bill in this court, but the bill was sworn to by 
the same person, as agent for tlie complainants, who made the aflfi- 
davit to the bill flled in this court. The bill was flled in the state 
court one day before the bill was flled in this court. On the day the 
bill was flled, the judge of the superior court passed the following 
order: 

"Read and considered. Let pétition be filed and served. Let défendant 
show cause before me on October 28, 1899, at 9 o'clock a. m., or as soon there- 
after as a hearing eau be had, at tlie court house in said county, why in- 
junction and receiver should not be granted as prayed for. In the meantime, 
and until the hearing or further order of court, the défendant, its offlcers and 
agents, are restrained from selling, transferring, ineumbering, or removlng 
from the jurisdiction of Its assets, except that the regular course of business 
may proceed, and the offlcers of the company now in charge may continue the 
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usual conduct of business; keeping açcount thereof, subject to be rendered If 
hereafter requirefî. Should further order be found necessary before the time 
set fpr the hearlng, or should a speedler hearlng or an açlvancement of the 
day set therefor be desired, elthèr side may apply therefor on notice to the 
other." 

When the bill was flled in this court, the next day after this order 
of the judge of the superior court, a somewhat similar order was 
made; ànd the case has been pending hère since, without any action 
except the argument of the questions now under considération. In 
the meantime, and before the questions now discussed came up for 
argument hère, there was a heating on the application for receiver 
in the state court, on the bill, answèr, and affldavits; and the applica- 
tion for a receiver and injiinction was denied, and the temporary rè- 
straining order copied aboYô was dissolved. The case is still pend- 
ing in the state court, and, so far as appears from the record, it will 
corne on regularly for trial according to the pracitice in that court; 
and the question is whether that is a suflScient cause for abatement of 
the suit in this court, or, if it does not hâve that eiïect, if the case 
hère sbould not be stayed until after tbe détermination of the case in 
that court, as the court having flrst obtained juriediction of the sub- 
ject-matter of the controversj*. It may be stated in the beginning, as 
a gênerai proposition, that the pendéncy of a suit in the state court is 
no bar to a suit in this court between the same parties, and for the 
same cause of action. In Stanton v. Embrey, 93 iT. S. 548, 23 L. Ed. 
983, it is held that "the pendènçy of a prior suit in a state court is 
not a bar to a suit in the circuit court of the XJnitëd States, or in the 
suprême court of the District pf Columbia, by the same plaintiff 
against the same défendant, for the same cause of action." In Gor- 
don V. Gilfoil, 99 TJ. S. 168, 25 L, Ed. 383, it is said in the opinion of 
the court that "it has been frequéntly held that the pendéncy of a suit 
in a state court is no groijnd evén for a plea in abatement to a suit 
upon the sa,me inatter in a fédéral court." It is equally well settled, 
however, that, where either the state or fédéral court has obtained 
jurisdiction of a suit in which tlie actual seizure and disposition of 
property may become necessary, the court flrst acquiring jurisdiction 
of the subject-matter will retain it, and the other court will not pro- 
ceed with the suit involving the same controversy during the 
pendéncy of the prior suit. In the case of Zimmerman v. So Belle, 25 
0. G. A. 518, 80 Fed. 417, this question is fully discussed in the dé- 
cision by the circuit court of appeàls for the Eighth circuit (opinion 
delivered by Thayer, Circuit Judge). The character of the contro- 
versy in the state court and in the circuit court of the United States, 
as well as the conclusion reached in that case, will appear from the 
following extract from the opinion of the court: 

"The plea which was flled by the défendant below, who Is the appellee hère, 
shows, we think, with sufficient certalnty, that the suit at bar, and the suit 
prevlously brought in the district court of Pitkin county, Colo., by So Relie 
against Zimmerman, are substantially of the same character, the parties thereto 
belng simply reversed. In the case pending in the state court, So Relie is 
attempting to quiet his title against Zimmerman, who is clalmlng tltle to and 
possession of the premises In controversy by vlrtue of a trustee's deed executed 
under a power of sale contained In a mortgage that was made by So Kelle; 
while in the suit at bar Zimmerman seeks to quiet his title and gain possession 
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of the property by enjolning So Relie from asserting that the sale by the trus- 
tée was Insufficient to pass the légal tltle. Both suits concern the same prop- 
erty, and necessarily involve a considération of the same évidence and a déci- 
sion of the same questions. Such being the state of facts disclosed by the de- 
fendant's plea, we think that the case pending in the state court was of such 
a nature that the trial court was net at liberty to proceed with the hearlng of 
the case at bar, wlthin the doctrine whlch was recently applied by this court 
in the case of Merritt v. Steel-Barge Co., 24 C. C. A. 530, 79 Fed. 228. We 
held in that case that when a suit is brought to enforce a lien against spécifie 
property, or to marshal assets, or to administer a trust, or liquidate an insol- 
vent estate, and in ail other cases of a similar kind, where in the progress of 
the case the court may find it necessary or convenient to assume control of the 
property in controversy, the court which flrst acquires jurisdiction of such a 
case by the issuance and service of process is entitled to retain it to the end, 
without Interférence on the part of any other court of co-ordinate jurisdiction. 
We held further that a rigid adhérence to thls rule, both by the fédéral and 
state courts, is necessary in order to prevent unseemly conflicts which might 
otherwlse arise. The doctrine in question has been so recently and fully eon- 
sidered, both in the case last referred to, and in Gates v. Bucki, 12 U. S. App. 
69, 4 C. C. A. 116, 53 Fed. 961, that a further discussion of the subject seems to 
be unnecessary. It is manifest, we think, that the suit brought in the state 
court by So Relie against Zimmerman is of such a nature that that court may 
see fit at any time to issue an injunctlon against Zimmerman, restraining him 
from prosecuting a suit to recover the possession of the property in controversy 
in any other forum, and we cannot doubt its right to make such an order; 
whereas in the case at bar, if the trial court had permitted it to proceed, it 
may be that at some stage of the proceedings it would hâve been found neces- 
sary to appoint a receiver of the property, to collect the rents thereof , and other- 
wlse care for it, pending the litigation as to the title. Possibly the state court 
may deem It proper to make a similar order. The controversy, then, is of 
such a nature that the pendency of the two suits at the same time in différent 
jurisdictions is liable at any moment to create a confliet of authorlty, and give 
rlse to coniiicting titles. No court ought to proceed with the hearlng of a case 
under such clrcumstances, so long as the prier suit remains pending and unde- 
terminèd." 

In the case of Hughes t. Green, 28 C. G. A. 537, 84 Fed. 833,— thia 
being also a case from the circuit court of appeais for the Eighth 
circuit, — it is said in the opinion of the court: 

"The rule is perfectly well settled that where two suits are pending between 
the same parties, — the one in the state court, and the other in the fédéral court, 
— the object of both suits being to secure the same relief, where the relief 
sought is the enforcement of a lien against spécifie property, to administer 
trusts, or liquidate insolvent estâtes, and in ail other suits of a similar nature, 
where in the progress of the litigation the court may be compelled to assume 
the possession and control o£ spécifie personal or real property, the court 
which flrst acquired jurisdiction of the issue and service of process must be 
allowed to proceed with the hearing of the case to final judgment or decree, 
without interférence on the part of the other court wherein the suit is pending." 

It will be perceived that the test is not which court has taken, by 
its oiiicer, actual possession of the property, or even which court has 
by an order taken jurisdiction of the property, and so, constructive 
possession; but, in the language of the above extract from Hughes 
V. Green, the test is, "where in the progress of the litigation the court 
may be compelled to assume possession and control," etc. Almost 
the same language is used in Zimmerman v. So Relie, supra. In such 
cases "the court which first acquires jurisdiction of such a case by 
issuance and service of process is entitled to retain it to the end, 
without interférence on the part of any other court of co-ordinatp 
jurisdiction." 
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IH'Roâgers t. Pitt, 96 l'ed. 668, Jijdge Hawley, dfiJiie circaît cbiîrt 
for #16; district of Nevada, discusSes at some length this question, in 
varions à%>ect^. Wliile the couï^-in that case réaçhed the conclusion 
tliqt it ;was its duty to retàih tlié'c^gè, the law oiï'tlié subject is laid 
down substantially as in the easés: just referred to. Theifollowing 
quotatito will show the opinion entertained in that court of the law 
onthesubject: , ' 

"The gênerai rule is :vsrell settled tljat* where diflferent courtghave concurrent 
jurlsdjctlon* the court wjii(»ji flrst ; acquires jurisâlction of tlfe parties, the sub- 
jeqt-ïmatter, the spécifie thlpg, or the pnopçrty in controverse, is entltled to re- 
taJn thejurisdietion to theiepd of the ; Jitfgation, without Interférence by any 
other court. This rule is emportant to/. Oie ^ exercise of jurisdiction by, the 
courts wJwse powers are llabie to be exepted wlthin the san^e sphères, and over 
the saipe; subjects and parties. -Therel^ butone safe ro£)id ifoj- ail the courts 
to lollow. : By adhering to this rule the enmlty; p( the ootirts,, pational and state, 
is maintalned, the rights of the respective, parties preserved,! and the ends of 
justice seeured, and ail unneeessaTy çonfiicts avoided, Any pther rule would be 
liable atiiany time to lead to confusion, if not open collision between the 
courts, which might bring about Injurious and calamitou? results. This rule 
is elementary law, and a citation of ail the authorities in its support would be 
endless:aiid uséless." ■,.; ■:;;.:; 

A ni^mbér of cases are then cited as, bearing upôn the question. 

In Hartrader v. Wadiey, 172 tJ., g., 148, 19 âup. Ct, 119, 43 L. Ed. 
399j in the opinion of the court, by Mrj Justice Shiras, this expression 
is'used':-'' ^, , ",.' ' \, ' ;';,.-' "'-■ ■• ' 

"When a State court and a court ôf the United States in^y each take juris- 
diction ftf a matter, the tribunal y/i^e^re jnrisdiction iirst .attaches holds it, to 
the exc)Uiçlon of the citheTi çntil its dùjljy.Js ftjUyperformed and the Jurisdictlon 
involyed is exhausted; andthis nileapplies alilie in both ;çiyil and criminal 
cases," — citing Freéman v. Howe, 24 TIow. 450, 16 L. Ëd. 74Ô; Buok y. Ool- 
bath, 3 Wall. 334, 18 L. Sd. 257; Taylor v. Taintor, 16 Wall. 366, 21 L. Ed. 
287; Ex parte Crouch, 112 Ui -S; 178, 5 Su{). Ot. 96, 28 L. Ed. 690. 

It would be useless'to, enter into a discussion, of ail the décisions 
of the suprême court on' tHis sùbject- They are numerous, but are 
probably ail referred to ajid conameiitéd on in the cases already cited. 

It becomes necessary, from what has been stated, to lind the dis- 
tinction between the claSs of cases in which the pendency of a suit 
in one court, either state or fédéral, is ho sufâcient objection to the 
same case proceeding in the other court, .and the class of cases in 
which the pendency of the former suit may be pleaded as ground 
for abatement of the second suit, or at least for à stay of proceedings 
therein. The distinction, according to the authorities, is between 
cases' in personam, strictly, on thé one hand, and cases in rem, 
or quasi in rem, on t:he other. In Zimmerman v. So Relie, supra, in 
the opinion from which an extract has already been given, it is said: 

"We concède, as a matter 6f course, that ttvo suits Inyolving the same ques- 
tion, and between the same parties, may We pending at thé same time, the one 
in a state and the other ina fédéral court, and that in such event a plea of lis 
pendens may not be available as a défense to the suit which was last brought. 
This is always the case where the two suits are strictly in personam," — citing 
Stanton v. Bmbrey, supta. , 

The same distinction is reçognized in Rodgers y. Pitt, supra. 
The case at bar must be considered an action in rem, as distin- 
guished from what would be strictly speaking an action in personam. 
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Its sole object is the disposition of the assets of the association. 
Counsel for complainants expressly disclaim anj purpose to obtain 
a money judgment against the défendant association. The only 
ground upon which the jurisdiction of the court can be sustained, as 
to jurisdictional amount involved, is that the suit is one solely for the 
purpose of bringing the property into court, and administering it 
for the beneflt of the members of the association. It must be classed, 
for présent purposes, in determining the question now discnssed, as an 
action in rem. Cooper v. Reynolds, 10 Wall. 308, 19 L. Ed. 931; Free- 
man v. Alderson, 119 U. S. 185, 7 Sup. Ct. 165, 30 L. Ed. 372; Zimmer- 
man v. So Eelle, supra ; Eodgers v. Pitt, supra. 

Counsel for complainants rely with much confidence on the case of 
Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 L. Ed. 660, as 
favoring their contention that the pendency of the suit in the state 
court is no obstacle to the présent case proceeding in this court. 
The case has weight, it must be admitted, in favor of complainants' 
view of this question; and yet it may be reconciled with the views 
hereinbefore expressed, upon careful examination. A bill for receiver 
had been filed in the circuit court of the United States for the East- 
ern district of Tennessee, and a receiver appointed, who took posses- 
sion of the railroad, the property involved. Afterwards, on pétition 
of the railroad company, it was allovved to give bond, and the re- 
ceiver was discharged, and the property returned to the railroad 
company. Subsequently a bill was flled in the chancery court of the 
state, and a receiver appointed, who took possession of the property. 
After this, on motion of the complainants, the circuit court of the 
United States reappointed a receiver, and ordered him to take posses- 
sion of the railroad, which he seems to bave doue ; and thereupon the 
receiver of the state court applied to the circuit court for restoration 
of the property, which was denied, and this made the question for 
détermination by the suprême court in that case. In its opinion the 
suprême court seeraed to recognize that the suit in the circuit court, 
by the giving of the bond, ceased to be one against the property in- 
volved. This is said on the subject: 

"Acçepting a bond, and directing the receiver to retum the property to the 
owner, was not simply the transfer of the possession from one ofiicer of the 
court to another. The bond which was given was not a bond to retum the 
property if the judgment to be rendered against the contractors was not paid, 
but a bond to pay whatever judgment should be rendered. It was therefore in 
no sensé of the term a forthcoming bond. The property ceased to be in cus- 
todia legis. It was subject to any riglitful disposition by the owner, or to 
seizure under proeess of any court of compétent jurisdiction." 

In other words, the property had been taken entirely from without 
the jurisdiction of the court, and a bond with personal securities had 
been substituted therefor; and the complainants were simply proceed- 
ing to ascertain the amount of their debts, and for a decree against 
the défendant and the sureties on ils bond. In this view of the 
facts, there is no conflict whatever between this case and the rule 
which seems to be laid down in the other authorities on the subject. 
The suprême court in this case seemed to recognize the rule that the 
court flrst acquiring Jurisdiction in the suit for the appointment of a 
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rééeitér will retain it to the end. The foUowing is the language 
nsed: 

"For thé purposes of this casé, It la unnecessary to décide whether, as be- 
tweea coiârts of conourrent jurisdiction, when proceedings are cômmenced in 
the OBe court wlth the view of thé appolntment of a recel ver, they may be 
contlnuedto ■Çhe completion of actual possession, and whether, while those 
proceedings are pending in a due and prderly way, the other court can, in a 
suit subsequently commenced, by reas6n of its speedier modes of procédure, 
seize the property, and thus prevent the court in wtiich the proceedings were 
flrst comïnenced from asserting its right to the possession. Gaylord v. Rail, 
road Co., 6. Biss. 286-291, Fed. Cas. No. 5,284, cited in Moran v. Sturges, 154 
U. S. 256-270, 14 Sup. Ct. 1019, 38 L. Ed. 981; High, Rec. (3d Ed.) § 50. Of 
course, the question can fairly arise only In a case in which process bas been 
served, and in which the express object of the bill, or at least one express 
object, is the appolntment of a recelver, and where possession by such offlcer 
is necessary for the f ull accomplishnient of the other purposes named therein. 
Tbe meré fact that in the progress of an attachment, or other lilse" action, an 
exigency may arise which calls for the appolntment of a receiver, does not 
make the jurisdiction of the court in that respect relate baclî to the commence- 
ment of the action." 

As to the time that jurisdiction attaches, the court says this: 

"In Heldrltter v. Oilclotli Co., 112 TJ. S. 294-301, 5 Sup. Ct. 135, 28 L. Ed. 
729, a question was presented as to the time that jurisdiction attaches. Mr. 
Justice Matthews, after quotlng from Oooper v. Reynolds, 10 Wall. 308, 19 
h. Ed. 931, and Boswell's Lessee t. Otis, 9 How. 336, 13 L. Ed. 164, observed: 
'But the land mlght be bound, without actual service of process upon the 
owner, in cases where the only object of the proceedings was to enforce a 
clalm against it specifically, of a nature to bind the title. In such cases the 
land Itself must be drawn wlthln the jurisdiction of the court by some asser- 
tion of Its control and power over it. This, as we hâve seen, is ordinarily done 
by actual selzure but may be done by the mère bringing of the suit in which 
the clalm is sought to be enforced, which may by law be équivalent to a 
selzure, being the open and publie exercise of domlnion over it for the purposes 
of the suit.' " 

In the case in the state court, while the injunction and receiver has 
been denied, the application for the same may at any time be re- 
uewed, and the court is fully authorized to grant the same, should a 
proper case be made. Glass y. Clark, 41 Gsi.. 544; Blizzard v. Nos- 
worthy, 50 Ga. 514. The case there, as has been stated, seelvs the 
administration of the same assets as does the bill ia this court, and 
the possessioii and administration of those assets is the onlypurpose of 
the bill, and it is still pending. While the court there has refused to 
order possession of the property by interlocutory order pending the 
litigation, it may at any time hereaf ter, by order' pendente lite, or by 
a decree on the final hearing,take, actual possession of the property 
involved, through its offlcers. The case cornes fully up to the rule laid 
down in the authorities which haVe been cited and discussed. With- 
out further discussion of the subject, the conclusion is that the case 
now under considération is one of that class in which the court flrst 
acquiring jurisdiction should retain it, and as to which the court in 
which the suit is last brought will either dismiss the suit because of 
the pendency of the former proceeding, or will at least enter au order 
staying the case until the prior suit is ended. Under the circumstan- 
ces of the case, as disclosed, perhaps the safest course, and that con- 
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sistent with the authorities on the subject, would be to enter an order 
staying the présent case until the case is ended in the state court, and 
it will be given this direction. 



AMERICAN LOAN & TRUST CO. v. ATLANTA ELECTRIC RX. CO. et al. 

(Circuit Court, N. D. Georgia. June 20, 1899.) 

No. 1,044. 

î. MOBTGAGBS— FOKKOLOSURE SALB— RiGHTS OF JuNIOR MORTGAGBE. 

Under Civ. Code Ga. § 2747, whicli does not require or permit a Junior 
mortgagee to become a party to a statutory proceeding to foreclose tlie 
senior mortgage, wliere the property bas been sold in sucb foreclosure 
proceedings the remedy of the junior mortgagee is by a biU to redeem. 
2. Samb— Suit to Redbbm — Tendeb of Payment. 

A biU by a junior mortgagee to redeem from a sale under the senior 
mortgage must contain an offer to pay the entire flrst mortgage debt, where 
it is greater than the price for which the property was sold. 

On Rehearing. 

MORTGAGES— StATUTORT FORBCLOSORE IN GeORGIA — RiGHT OF JUNIOH MOBT- 

OAQEE TO Redeem. 

A proceeding by a senior mortgagee to foreclose his mortgage according 
to the statutory form and proceedings «sed in Georgia, and a sale there- 
under, do not deprive a junior mortgagee — who cannot, under the statute, 
be made or become a party to such proceedings — of the right to redeem 
by paying the senior mortgage and the costs of foreclosure. 

This is a suit in equity to foreclose a mortgage. Heard on bill 
and answers. 

H. M. Patty and King & Spalding, for plaintiff. 

Burton Smith, King & Anderson, and G. P. Groree, for défendants. 

NEWMAiN, District Judge. The allégations of the bill are substan- 
tially as f ollows : That on the 2d of March, 1896, the Atlanta Electric 
EaUway Company made and executed 42 bonds, each of that date, and 
each for the sum of |500, making a total of $21,000, payable to 
bearer at 6 per cent, per annum from date, payable semiannually; 
that, to securë the said issue of bonds, the railway company, on 
the said 2d day of March, 1896, executed and delivered to complain- 
ant a certain deed of trust whereby it conveyed its line of street 
railway within and adjacent to the city of Atlanta, in Fulton county, 
Ga., together with ail its rights, franchises, etc.; that the railway 
company agreed that in default of payment of interest as per con- 
tract, and when such default shall hâve çontinued for three months 
after payment had been duly demanded, etc., the bonds shall be- 
come payable, and the right given to the trustée, upon the request 
of the holders of one-half of the bonds outstanding, to sell the prop- 
erty covered by the trust deed, or to institute proper légal proceed- 
ings for the foreclosure of the mortgage; that the default in the 
payment of interest had existed for three months, so as to author- 
ize foreclosure proceedings; that on the 17th day of August, 1895, 
the Atlanta Electric Railway Company had executed and delivered 
to D. H. Livermore a mortgage to secure $24,500 of existing indebt 
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éaiièss/ aria;|^,BO0 which Livermore' agreed lîiereaf ter to advance; 
that ëijbséqyéMly, aûd at a daté titiknown to it, Livermore gaYe his 
own note to J. F. Leary, ostensibly for the sum of $10,000, and un- 
dertook to deliver to I-^eary, as collatéral, tlie notes secured by the 
mortgage upon the raiiway company, and also the mortgage; that 
the railway company had deliyereid the bonds secured by com- 
plainant's trust deed to LÎA'ermore, and had thereby extinguished 
the debt due Livermore,' and secured by his Biortgage; that on the 
30th day of November, 1897, in the superior court of Fulton county, 
Leary caused a proceeding in the name of Livermore, suing for his 
usej: to be institutedjfop, the purpose of forecloping the mortgage 
held fej^ him as collatéral; that the proceeding was in. the statutory 
I form for foréclosure of a mortgage ;ôii reàl estate in G-eOrgia, and a 
rule riisîHvas issued requiring the dëfèhdànt to pay the sum of $24,500 
principal:, and interest, and costs, jÇn or before the flrst day of the 
next'term of the superior court, wMch term was to convene on the 
7th day of March, 1898, or, in def ault thereof , that the ■ court would 
proceed as to justice might appertain; that the railway company, 
by its président, acknowledged seryice, and ©onsented that a judg- 
ment of foréclosure might be entered for the fulli amount sued for; 
that theréu^n a rùle absolute wa^'Jràntèd by thé sùperiôr court for 
thç sum ,oî/|24,500 pripcipal,: and spméthing, over |^,0Q0 interest, 
with ail costs of suit, and the equity of rédemption in said railway 
company was adjudged to be f oriever barred and foreclosed, and 
tl^at said sum should be p^de ajid.recovered out of the mortgagefi 
premises; that exécution was issiied upon the said railroad, and 
the property advertised and sold on the flrst Tuesday iii April, 1898; 
that ,on the sale the profierty wàs knocked ddwn to J. F. Leary, 
as the besiand highest feiddèr, for thegùm bf foOO; 'that eomplain- 
a,a;t had no notice of tlj^ç, iforeclo^ijiçé proceeding until ^lie day be- 
fpre the sale;, that itig^ve tb the sfiieriff,V,and caused to;be read at 
tlie sale, a notice setting upats rigïits; t^at Leary, teard and read 
the notice, and was fully aj^risectiçtits ciontents, and of the, claim 
çf complainant, before tb^ .property , was. bid off; by hiip; that com- 
pl^inantwas not a party to the fopeclogure proceeding, and, by ex 
press provision of the lays' of , Greorgia,, was not entitled to beconie 
a party to said proceeding. Theçe are otjner parts ofthe bill, im- 
material, hère. jThe only prayer in this bill,,, insisted on now, is to 
haye a decree of foréclosure a,nd a sale of th^e property. 

The Atlanta Electric Bailway Gompàpy. and; Leary hâve both an- 
swered the bill, and in both answers it is, claimed that the trans- 
actions between the railiivay company and Livermore, and between 
Liyermore and Ijeary, were both made in- the utmost good faith, 
and that the considération named, in both transactions actually 
passed. The railway company saysthat it received from Livennore 
the amount for which the notes and mortgage were given, and both 
the co^lpany and Leary say that the |10,000 was actually loaned 
by Leary to Livermore at the timiC of the transaction between them. 

Counsel for complainant conceded on the arguipent that such was 
the fact; that the transaction between Livermore and Leary was 
a bona flde transaction. So the case stands in this way: On the 
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i7th of Aùgust, 1895, tlie ràilway compauy gave to Livennore uotes, 
and a mortgage to secure the same, for the principal sum of $24,500 ; 
that in September and October, 1895, Leary loaned to Livermore 
$10,000, and took from him a transfer of the notes and the mort- 
gage Qamed as collatéral security; that subsequently to this, on 
the 2d of March, 1896, after the transaction between Livermore 
and Leary was complète, the trust deed was executed to complain- 
ant to secure an issue of $21,000 of bonds ; that, in 1897, Leary f ore- 
closed his mortgage under the statntes of Georgia, and according 
to its forms, and caused the property to be sold, bidding the same 
in for |500, and causing the deed to be made to his daughter. Leary 
claims that he had the deed so made, solely for the purpose of en- 
abling him to sign any bond that might be required, that it was done 
upon the advice of his attorney, and that he assumed ail responsi- 
bility for the bid. 

Conceding, as counsel hâve in the argument of this case, that 
Leary actually loaned the money, and that the transaction was bona 
fide in every way, we come to consider the rights of complainant. 
The complainant must stand in this case, of course, as a junior 
mortgagee, and with such rights as that relation to the transaction 
will give it. The contention is that it has the right, notwithstanding 
the purchase by Leary under the foreclosure sale, to hâve the prop- 
erty resold, inasmuch as it was not a party to the foreclosure pro- 
ceeding. The Civil Code of Georgia (section 2746) provides for any 
défense by the mortgagor or his spécial agent against a foreclosure 
proceeding which might be made in an ordinary suit instituted on 
the debt, and section 2747 provides as follows: "If the mortgagor 
or his spécial agent or attorney fail to set up the défense provided 
for in the preceding section, it is not compétent for any third per- 
son to interpose; neither will the court itself, of its own motion, 
do so." It seems, therefore, that complainant, as a junior mort- 
gagee, having been precluded from asserting its rights in the statu- 
tory foreclosure proceeding, may now do so, in a proper way. Its 
right is to hâve its debt paid after the amount due on the older 
mortgage shall hâve been paid off. To accomplish this object, its 
remedy would seem to be by a bill to redeem. 

The purpose of the bill hère seems originally to hâve been to 
attack the debt from the railway company to Livermore, and from 
the company to Leary, and, wliile complainant's right to redeem is 
mentioned in the bill, it can hardly be said to be a bill strictly for 
that purpose. Even treating it as a bill to redeem, it lacks a very 
necessary ingrédient, and that is an ofCer to pay ofE the prior in- 
cumbranee. As the case now stands, by the answers and by con- 
cession of counsel, any right which complainant in this case may 
hâve is subordinate to Leary's right to hâve his debt paid, and, 
before this junior mortgagee can hâve any standing in court, it 
must oiïer to do equity, which is ta pay Leary's mortgage. "Pay- 
ment of the amount due on the mortgage is a necessary condition 
précèdent to rédemption." -Jones, Mortg. (5th Ed.) § 1070. This 
property having been sold for a less amount than the older mortgage 
debt, it is not sufflcieut to tender the purchase money, but there must 
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be a tender of the amount due on the senior mortgage^ "To redeem 
propelp^ which bas been sold under a mortgage (as is alleged irregu- 
lal-ly), it is not sufficient to tender tbe aûiount of the sale. The 
"whole mortgage money must be tendered, or, if suit be brought, be 
paid into court." CoUins v. Riggs, U Wall. 491, 20 L. Ed. 723. 

It Is unnecessary to pass any further upon the rights acquired 
by the purchaser at this sale than to say, at présent, that the most 
complainant can claim in this case is the right to redeem the prop- 
erty by paying ofif Leary's debt, with interest and costs (not passing 
for the présent upon the question of attorney's fées, as that was 
merely alluded to, but not argued), and to institute proper proceed- 
ings for that purpose. Unless, by the présent bill, such a tender is 
made, the bill must be dismissed. 

On Eehearing. 
(November 14, 1899.) 

gubsequently to the filipg of the former opinion in thîs case, filed 
June 20, 1899, complainant, the American Loan & Trust Company, 
amended its bill, and tendered to Leary the amount due him by 
Livermore, with interest and costs, in the event that the lien of 
Livermore's mortgage, transferred to Leary, should be held superior 
to complainant's lien. After this amendment was allowed, a de- 
cree was entered in which it was adjudged (1) that the mortgage to 
Livermore was a good and valid security for Leary's debt of $10,000, 
and that Leary was entitled to enforce the same for the purpose 
of collecting the debt due by livermore; (2) that the Livermore 
mortgage, in Leary's hands, was a superior lien to the deed of trust 
given by the Atlanta Electric Eailway Company to the American 
Loan & Trust Company; (3) that the foreclosure proceedings of 
Livermore for the use of Leary against the Atlanta Electric Eail- 
way Company, in the state court, to foreclose the mortgage given 
by the railway company to Livermore, and the proceedings had 
thereunder, were not binding upon the American Loan & Trust Com- 
pany, and did not foreclose its equity of rédemption to the mort- 
gaged promises, and that said American Loan & Trust Company 
was entitled, upon payment to Leary of his principal, interest, and 
costs, to redeem the property so mortgaged from the lien of the 
mortgage. It was then further decreed that the American Loan & 
Trust Company should hâve until July 17, 1899, to pay to said Leary 
the sums aforesaid, and in default thereof the right of said American 
Loan & Trust Company to redeem said premises should be forever 
extinguished and barred, and its bill dismissed, and Leary's title 
to said premises should stand freed from ail right or equity of ré- 
demption of said Amencan Loan & Trust Company thereto or therein. 
The decree furtlier fixed the amount of the debt of the American 
Loan & Trust Company, and its right to foreclose was adjudged, 
subject to its making default in redeeming the flrst mortgage, as 
before provided. The further provisions of the decree determined 
the rights of the complainant in the event it should redeem. This 
decree was entered on the 30th day of June, 1S99. Subsequently,- 
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on the 17th day of July. 1899, the Atlanta Consolidated Street-Eail- 
way Company, alleging that it had leased the mortgaged premises 
from Leary, moved for a rehearing, and to set aside so much of the 
decree rendered as held that the title acquired by Leary at the sher- 
iff's sale was snrf)Ject to the right of the American Loan & Trust 
Company, aa junior mortgagee, to redeem, on payment to Leary of 
his aebt, with interest and costs. By consent of ail the parties at 
interest, the motion was allowed to stand over for a hearing at a 
tirae to suit the convenience of the court and counsel, and the mo- 
tion bas been recently elaborately argued, and full briefs submitted. 

The précise question to be determined on this application for a 
rehearing is, does a proceeding to foreclose a mortgage by a senior 
mortgagee, according to the statutory form and proceedings used 
in Georgia, and a sale thereunder, deprive a junior mortgagee of 
the right to redeem by paying off the senior mortgage and ail the 
costs of the foreclosure proceedings? The statutory method of fore- 
closing a mortgage on real estate in Georgia is by what is commonly 
known as a "rule nisi" and a "rule absolute." A rule nisi calls 
on the mortgagor to pay into court, on or before the flrst day of 
the next term succeeding the one at which the rule is granted, 
the amount of the mortgage debt, with interest and costs. When 
the rule nisi has been issued and published or served as required, 
the mortgagor, or his spécial agent or attorney, may appear at the 
term of the court at which the money is directed to be paid, and 
flle his objections to the foreclosure of the mortgage, and may set 
up and avail himself of any défense which he might lawfully set 
«p in an ordinary suit instituted on the debt or demand secured by 
euch mortgage, and which goes to show that the applicant is not 
entitled to the foreclosure sought, or that the amount claimed is 
not due; provided, such défense is veritied by the alHdavit of the 
mortgagor, or his spécial agent or attorney, at the time of flling 
the same. The statutes further provide (Civ. Code, § 2747) that if 
the mortgagor, or his spécial agent or attorney, fail to set up the 
défense provided for, it is not compétent for any third person to 
interpose; neither will the court, of its own motion, do so. If the 
mortgagor fails to pay the principal, interest, and costs as required, 
and fails to set up and sustain his défense, the court shall give judg- 
ment for the amount due on the mortgage, and shall order the mort- 
gaged property to be sold in the manner and under the same régu- 
lations which govern sheriff's sales under exécution. The junior 
mortgagee cannot be made a party to this statutory foreclosure pro- 
ceeding. Such being the case, is the equity of rédemption of a junior 
mortgagee barred by such foreclosure proceeding, where he could 
not be made a party and has no opportunity to be heard? 

There is a provision in the statutes of the state (Civ. Code, § 2770) 
by which "the holder of any mortgage to real or personal property, 
or both, whether as original mortgagee or as executor, administra- 
tor or assignée of the original mortgagee, shall be at liberty to fore- 
close such mortgage in equity according to the practice of courts 
in équitable proceedings, as well as by the methods prescribed in 
the Code." Before discussing the décisions of the suprême court of 



the:state, 80 fer!.aB :*bey may be ijçrtiTieiit to a .deterioîïiatîon of 
thé questions bereiiinvftlvied, it lûay bè well to obsierye that at com- 
won law, and tjiiâ^f rgeneral law, ipdçpendently of any etatutory 
provision, thejFigJitof' a junior mortgag§eifWho!ba^;BQt^b^^ made 
a p^rty, to tbe iferecioe;]Qre ;proç,eejdir(g byj which à; senior mortgage 
is foreçlospdjifto red^w, even after sale of the mortgaged premises, 
i» undçniable. s? Jones, Mortg. § 1064 çt seq.; Terrell v.;Allison, 
21 Wall. 289, 22 I^. Ed.. 634; Howard v,Railway C5o., 101 U. S. 837, 
25i L. Ed. 1081 (on, this -point,, pages S48, 849, 101 II.: S:, and page 
1084, 25 L. Ed.^î McQorjnick t. Enq?^ 105 U. S. 122, 26 L. Ed. 940. 
Tbe junior mqrtgagee baP; l'y viEtneot bis mortgage, such an inter- 
ost ijD) the mortgag§d jproperty ; as igives bjm the équitable right of 
;ireâ<?niption in uespeçt 1#!the prior mortgage. 'U Ain. & Eng. Enc. 
LaTïf(2d:Ed.) p.:219> aijd cases cited in notes. If a, person entitled to 
redeem was not made a party to tbe foreclosure proceedings, it is for 
that reason a nuUiiy as to him, and therefore does not affect bis right 
of rédemption. 11 Am. & Eng. EnQ. taw (2d Ed.) p. 245, and cases 
cited innotesi. The eiquitable right çd rédemption of property is an 
estate in the mortgagisd premises. . ''It is descendible, devisable, and 
aliénable, lilie other interests in i^eal prqperty." Clark v. Reyburn, 8 
WalL 318, 19 1* Ed* 354. A junior mortgagee reçoives, by bis mort- 
gage, such an interest iB the mortgaged property, and such a trans- 
fer of the mortgagor's equity of rédemption, as gives him an inde- 
pendent right to redeem* 11 Am^ & Eng. Enc. Law (2d Ed.) p. 219. 
The contention made by counsel moTing for the rehearing in this case, 
that a différent rule prevails in other states, whereas in Georgia 
a mortgage is only ^.spçurity fora debt, and passes no title, is not 
Bustainedi by an exajmination of the authorities. The neverse is true 
in a number of those states, at .Iç^st, in which the décisions bave 
been examined. See Whitney v.j Btiggins, 70 Am. Dec. 748; Car- 
penter v. Brenham, 40 Cal. 221; Bunce t. West,; 62 lowa, 80, 17 
N. W. lT9;:Poole V. Johnson^ fiajowa, 611, 17 N. W. 900; Spurgin 
V. Adamson, 62 lowa, 661, ISN.W.; 293; Avery t. ^Eyerson, 34 Mich, 
362; Renard v. Brown, 7 Neh. 449; Wilson v. Tatter, 22 Or. 504, 
30 Pac. 499; Pratt T. Frear, IS'Wis. 462. 

Assuming, therefore, that it is settled, under the gênerai law, 
that a, junior mortgagee, not made a party to foreclosure proceed- 
ings, may redeem from the purchaser at foreclosure sale in a reason- 
able time, by paying the amount of the senior mortgage debt, witb 
interest and costs,. it is proper to consider whether there is any- 
thing in the décisions of the suprême court of this state construing 
the statutes on the subject, and the effect of the foreclosure sale by 
statutory method, which establishes a différent mie; 

The flrst case on the subject which may be noticed, inasmuch as 
it appears to refer to and discuss the former. décisions, is the case 
of Williams y. Terrell, 54 Qa. 462.- Judge McCay, in delivéring the 
opinion of the court, sayss 

"ThiB case turns upo» tli«| sole questloa as to whether the judgment of fore- 
closure agalnst the mqrtejgee concliidea the clàlmant. Under our Code, a 
mortgage may be f oreclosea èlther by pérsonal service on the mortgagor or by 
publication. It la expressly- provldétf (isectlon 3965, now section 2747) tbat. 
If nelther the mortga£or nor his spécial agent or attomey sets up any def euse. 
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it shall not be compétent for any third person to do so. It foUows, therefore, 
that this claimant not only was not a party to the proceedings to foreelose, but 
that it was not compétent for him, on his own motion, to hâve appeared and 
defended. Can it be possible that it was the intent of the law that one not a 
party sliould be absolutely bound by a judgment against a third person, deelar- 
ing this land to be subject to the mortgage, fixing the amount of it, declaring 
it still to be subsisting, etc., and that, too, when at the date of thé procèedings 
the mortgagor bad parted with ail interest?" 

He then proceeds to discuss certain prior décisions of tlie suprême 
court of the state, and concludes as follows: 

"In Watson v. Spenee, 20 Wend. 260, it is held that a decree în chancery 
against the mortgagor, foreclosing the equity of rédemption, does not bind a 
purchaser from the mortgagor before tlie ftling of the bill. The court says 
that, to bind one by a judgment, he ought to be a party or a privy to it. A 
vendee is never bound, except by acts done by his vendor before his purchase. 
He buys subject to ail his vendor has done. But, after the title has passed 
ont, it would seem contrary, not only to ail rule, but to the principles of justice, 
to make it compétent for the vendor, by any act of his, to conclude the pur- 
chaser. This, it wlll be remembered, is not a judgment against the mort- 
gagor. It is a quasi judgment in rem, — a judgment, as against the mortgagor, 
that the land is subject to the mortgage, and that it (the mortgage) is a présent 
subsisting charge on it. What security has the claimant that the judgment is 
right? The mortgagor did not hâve any possible interest in preventing the 
judgment. He bad parted wlth ail interest in the land, and the judgment did 
not bind him personally. On the whole, we feel bound to décide that the 
judgment does not conclude the purchaser who has bought before the com- 
mencement of proceedings to foreelose. If the mortgagee wishes to bind him, 
he must make him a party. Perhaps to do this he may hâve to file a blU. 
But, unless this be done, the purchaser may resist the judgment by any défense 
the mortgagor would hâve bad." 

It is true tliat in tliis case the party whose rights it was held 
were not affected by the foreclosure proceedings was a purchaser, 
but in the authorities no distinction is drawn between a purchaser 
before com'mencement of the foreclosure proceedings and a junior 
mortgagee, who takes his mortgage before the foreclosure proceed- 
ings are instituted. The junior mortgagee takes, so far as his right 
to redeem is concerned, the same interest by his mortgage as a 
purchaser would take by his purchase. It will be observed that the 
court treats this statutory foreclosure proceeding as "a quasi judg- 
ment in rem, — a judgment, as against the mortgagor, that the land is 
subject to the mortgage, and that it (the mortgage) is a présent 
subsisting charge on it"; and, further, that, "if the mortgagee wisheg 
to bind him, he must make him a party; perhaps to do this he may 
hâve to file a bill." If a junior mortgagee stands in the same rela- 
tion to the mortgage transaction and the foreclosure sale as a sub- 
séquent purchaser, the language of this décision would seem to be 
conclusive that the same rule prevails in Georgia as prevails else- 
where, according to the authorities hereinbefore quoted. 

In Lilienthal v. Champion, 58 Ga. 158, this is said in the opinion: 

"This fact makes this légal question: Can the purchaser of the whole estate, 
paying full value therefor, plead usury, which the mortgagor neglected to plead 
when the mortgage was foreclosed? First, is he bound by the judgment of 
foreclosure? This court has held that the judgment of foreclosure does not 
conclude the purchaser. In Williams v. Terrell, 54 Ga. 463, the cases are ail 
reviewed, and the judgment Is distinctiy pronounced that the purchaser is not 
concluded. Certainly, upon principle, it would seem that he ought not to be. 
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unles8 he was made a party, or bought after the foreclosure, or, at least, haâ 
some notice of the proceedlngs to foreclose. Nothlng of tbe klnd Is pre- 
tended in thls case. See, also, Fry t. Shehee, 55 Ga. 208, and Civ. Code, S 
3965 (now section 274T), whlch Is conclusive." 

The case of Frost v. Bordera, 59 Ga. 817, was a case in which 
th.e question was as to whether or not the rights of the beneflciaries 
of a homestead were eut off by proceedings of foreclosure of a mort- 
gage against the mortgagor, wtLO was the head of the family. In 
the opinion by Judge Bleckley it was said: 

"Purçhasers from n. mortgagor may go behind the Judgment of foreclosure, 
■wheré'thelr protection requlres 1t. Williams V. Terrell, 54 Ga. 462; Lilienthal 
V. Champion, 58 Ga. 158. The -wlfe and minor children are not strictly pur- 
çhasers of property set apart as exempt, but they are persons for whom the law 
feels a spécial solicltnde. In that sohcitude the policy of exemption has Its 
source and origln. A judgment which would not conclude ordinary purchasera 
may well be held not to conclude them." 

The question in Merritt v. Merritt, 66 Ga. 324, was sîmilar to 
that in the immediately preceding case, and it was held, following 
Frost V. Borders, that the beneflciaries of the homestead estate were 
not bound by a judgment of foreclosure of a mortgage. 

The case of Mixon v. Stanley, 100 Ga. 372, 28 S. E. 440, is relied 
upon by the movants hère. It was decided in that case that, as a 
mortgage does not in this state pass title to the mortgagee, the 
latter is not an owner of the mortgaged property, and therefore is 
not entitled, under section 909 of the Political Code, to redeem land 
upon which he held a mortgage^ where the same was sold under 
tax exécution against the mortgagor, There is nothing in this af- 
fecting the question now before the court. It simply construes 
the meaning of the word "owner" in the statute authorizing ré- 
demption from tax sales. The court merely holds that a mortgagee 
is not au owner, and that it will not extend the statute beyond 
those bounds. 

Instead, therefore, of contravening the gênerai rule on the sub- 
ject under discussion, thèse décisions by the suprême court of the 
state seem to be in entire accord with it. The conclusion, therefore, 
must resuit that in a case like this, in Georgia, the right to redeem 
exists. 

This is peculiarly a strong case in favor of the right of the junior 
mortgagee to come in and pay ofl the prior mortgage, even after 
foreclosure. Leary foreçlosed for the whole amount of the judgment 
to Livermore. Leary's debt was $10,000, with interest, and the 
Livermore mortgage, which had been transferred to him as col- 
latéral, was for $24,500. Whlle this court has held that the trans- 
action betwçeii Livermore and Leary was a bona flde transaction, 
80 as to autiiorize Leary to recover and to hâve a lien for the amount 
of his debt against Livermore, it has also held that that was ail 
to which Leary was entitled. As to the additional amount due on 
the Livermore mortgage, it is clear that Livermore would hâve 
no right to claim priority over the mortgage to the American Loan 
& Trust Company. He executed the trust deed, as secretary of the 
railway company, to the American Loan & Trust Company, as trus- 
tée, and stipulated that it was a flrst lien on the property for the 
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beneflt of the bonds secured thereby. Glearly, Livermore could not, 
as against this instrument and the holders under it, claim any 
prior right. So that to clear up this transaction, and ascertain the 
exact amount which it would be necessary to pay Leary, the Ameri- 
can Loan & Trust Company would seem to bave a stronger right to 
corne into a court of equity and be heard than would an ordinary 
junior mortgagee against a purchaser at a foreclosure sale under 
a senior mortgage, where there was no question as to the amount 
due on the senior mortgage. The decree heretofore rendered in this 
case, allowing the American Loan & Trust Company to redeeni on 
payment to Leary of the amount of bis mortgiige, with interest and 
costs, was right, and the rehearing will be denied. 



DE HIERAPOLIS v. LAWRENCE et al. 

(Circuit Court, S. D. New York. December 21, 1899.) 

.. Crbditors' Suit— Alikn Plaintifp— Proceedings in Rbm— Venue. 

Under Aet 1875. § 8 (18 Stat. 470), providing that in suits to enfoiva 
liens on a- claim to property, within the district where the suit is brought, 
absent or nonresident défendants may be brought in, and th« judgment be 
made binding, in so far as it relates to the property in contre versy; and 
Act 1888, § ô (25 Stat. 433), oontînuîng the preceding section in force, — a 
suit by an alien judgment créditer to establish the judgment as a lien 
against property of the judgment debtor may be brought in the district in 
which the property is situated, regardless of the fact that défendants are 
inhabitants of another district. 

2. Samk— Property Which may be Reachbd. 

A réservation of an annuity from an assignment in trust for the beneflt 
of creditors is an estate which may be reaclied in equity to pay the assign- 
or's debts. 

3. Samb— Procédure — Suit to Establish Lien. 

A réservation of an annuity from an assignment in trust for the beneflt 
of creditors may be reached by a judgment creditor of the assignor by a 
suit in equity to establish the judgment as a lien on the same. 

In Equity. 

Théodore B. Chancellor, for plaintiff. 
Norman G. Johnson, for défendants. 

WHEELER, District Judge. The bill sets up the plaintiff as an 
alien, and the défendants as citizens of Maine, and allèges that the 
défendant Isaac Lawrence, on July 28, 1893, to defraud his creditors, 
including the plaintiff, conveyed ail of his property, consisting of 
some Personal property, and real estate of large value, in the city 
of New York, to two of the other défendants, in trust to take posses- 
sion of the real estate, collect ail the personal estate, and receive 
ail the proceeds of the real estate, in trust to pay ail his debts and 
liabilities then existing, and, among other things, to pay annually 
to him, out of the income, -f 3,000; that on November 3, 189S, the 
plaintiff recovered judgment against him in this court for |2,702.80, 
on which exécution has been returned unsatisfled; and prays, among 
other things, that the judgment be decreed a lien upon, and that the 
trustées be decreed to pay it out of the proceeds of, the property, 
99 F.— 21 



322 99 FEDERAL RBÏ-OBTER. 

or of that parti reeerved to the juagmènt débtori The bill has been 
demurred to, and the cause bas beem heard upon the demurrer. 

One of the principal grounds of demiirrer is the bringing of the 
snit hère, ont of the district whereof the défendants are inhabitants. 
But the parties are such that jurisdiction of suits between them is 
given to the fédéral courts. The suit is brought to enforce a lien 
upon the property hère, and the situs of the property is asfwell left 
by the statutes ito draw the suit into this district as inhabitancy 
of the défendants is, without that, lèft to draw it elsewhere. Acts 
1888, § 5 (25 Stat. 433)5 Acts 1875, § 8 (18 Stat. 470). : 

The other principal ground is want of equity. The provision in 
the conveyance for the then existing debts of the jndgment debtor 
would seem to négative any idea that he intended to defraud then 
existing creditors, but he might inteUd to defraud new creditors by 
the change in his former ownership. And the interest of |3,000 
a year, reserved to hiniself in his own jfji-ôperty, would seem to be 
such an estate or right a« can be reached in equity for the payment 
of his débets. ICJjat interest remains in .him, of his property as it was 
teefoçe, ând continués, Ijable when itï'can be reached. This is a 
proper mode to reachit. Demurrer overruled; défendants to an- 
swer oV^ by Februàry mlé day. 



: HAWKINS V. CLEVEIjAND, C, C. ,& SI. L. Et, CO. 

(Circuit Court of Appeals, Seventh Clfcùlt. Januàry 17, 1900.) 

' ''■■ •■ '■ ]Nfo.-45e. ■■■; > ■ 

1. Appbai,— Pbocbdurb apter Rbvkrsal— Motion to Modift Mandatk. 

Where a mandate sent âqwn by a circuit court of appeals on reversai 
of ïi, deçrçe is in custqnjftry forifl, conitaaodlng "that sucfi further proceed- 
.,:ingsbe had in sald cause as are not incoiisjstent witli the opinion of this 
court," à njotlon to mp(ilfy the mandatais, in effeet, ope to modify the opin- 
ion, whieli cannot be entërtained after the tiiaae allowed for a pétition for re- 
hearlng, or, at furthest, after the term, when such time expires before 
the close of the term. In case of dispute over the interprétation or appli- 
cation of the opinion, the remédy Is by mandamus or by a; second appeal. 

8. Samb — Effect dp Revbrsal — Pkockddbk In OotiRT' BBMïtv. ' 

When a decree Is reyersed, and the mandate does not direct the entry of 

any partlcWar decree, but only that further proceedlngs be had, not incon- 
, : ; sistent with' the opmlQç of the appellate court, the efEect is to put the case 

in the sâmç position in tlie court bèlo^ as if no deçrée had ever been en- 
' ' tered; and the court bas'. the same anthoiflty to pérrait ainetidments of the 
'■ pleadlngs to énlarge tbe issues, and adipit further-proofs, as it had before 
/ i the entry, of the decree. 

On Motion to Modify Mandate. 

) Lenord J. ilackney, for the motion. 
John W. Kern, opposed. 

Before WOODS and JBNKmS, Circuit Judges. 

WOODS, Circuit Judge. The opinion of this court reversing the 
decree of the circuit court in this case was handed down at the Octo- 
ber session, 1898. Hawfeins v; Railway Co., 60 U. S. App. 561, 33 
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C. C. A. 198, 89 Fed. 266. The appellee now présents a "motion to 
modify the mandate," but, instead of a direct and spécifie statement 
of the modification desired, begins by saying, "The appellee, the 
Cleveland, Cincinnati, Chicago & St. Louis Railway Company, re- 
spectf ully moves the modification of the mandate in the above entitled 
cause, and in suppQrt thereof, gives the court to know," etc. This 
is followed by a lengthy statement, from which we are aî)le to deduce 
an intention to move that the mandate be "so. modified as to direct 
the lower court to permit further pleading" as proposed in that court. 
There is also a suggestion that the opinion of this court be made 
more spécifie upon the question whether the claim of the appellee as 
a gênerai creditor is to be limited to the sum of |9,000, or whether 
further proof on that subject may be heard. Tt is stated in the mo- 
tion that, after the décision of this court had been certified down, the 
appellant moved for a provision in the decree, to be enter ed in obédi- 
ence to the mandate, to the effect that the api>ellee should share in 
the assets to be distributed only as a gênerai creditor with a claim 
for $9,000, and no more; that pending that motion the appellee 
gave notice of its motion for leave to amend its supplemental pétition 
or bill by adding thereto. certain averments of facts stated; and that 
thereupon the presiding judge, expressing his belief that amendments 
to the pétition and a further hearing without the direction of this 
court would not be in accordance with the mandate as sent down, de- 
ferred action upon either of the motions so presented, in order to en- 
able the appellee to seek from this court a modification of the man- 
date. The mandate was in the customary form, commanding "that 
such further proceedings be had in said cause as are not inconsistent 
with the opinion of this court, as, according to right and justice and 
the laws of the United States, ought to be had." 

No proposition to modify an opinion of this court can be enter- 
tained after the time allowed for a pétition for a rehearing, or, at 
furthest, after the term at which it was handed down, if the time al- 
lowed for a pétition for a rehearing had passed at the expiration of 
the term. If there arises dispute over the proper interprétation or 
application of an opinion, the remedy of the complaining party must 
be by mandamus or bv a second appeal. Metcalf v. City of Water- 
town, 34 U. S. App. 107, 16 C. C. A. 37, 68 Fed. 859. 

In respect to the motion of the appellee for leave to amend its 
pétition by adding the further averments proposed, the application 
to this court was unnecessary. The rule is well established, as de- 
clared in Durant v. Essex Co., 101 U. S. 555, 25 L. Ed. 961: 

"On a mandate from this court, atïirming a decree, the circuit court can only 
record our order, and proceed with the exécution of its own decree as affirmed. 
It has no power to rescind or modify what we hâve established." Southard 
V. Russell, 16 How. 547, 14 L. Ed. 1052; Kingsbury v. Bucliner, 134 U. S. 650, 
671, 10 Sup. et. 638, 33 L. Ed. 1047; Banl£ v. Taylor, 9 TJ. S. App. 406, 447, 
4 C. C. A. 55, 53 Fed. 854; In re Gamewell Flre-AIarm Tel. Co., 33 U. S. App. 
452, 20 C. 0. A. 111, 73 Fed. 908. 

ïhe rule, it will be found, has been applied only when the decree 
in the circuit court had been afQrmed, or, if reversed, another decree 
or judgment had been ordered by the appellate court, and a review 
thereof was sought after the aiïirmance or the entry of the decree so 
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ordereâ. In Southard v. Eussell the suprême court had reversed a 
dëefêe OU the pleadings and proofs, dismîssing the bill, and had or- 
dered a dectèe in favor of thé complainant; and, af ter decree in the 
circuit èourt in obédience to the mandate, that court, without leave 
obtainéd ôf the suprême c&urt, had entertained a bill of review, and 
àftëi" a hëaring ùpon thé pleadings and proof, partly new, again had 
dîsmiéséd the bill. In the p^resent case the decrée below was re- 
vergedybuf, instead of a direction for the entïy of any particular de- 
cree, thé mandaté was, as stated, that further proceedings should be 
had, nt)t inconsisteut with the opinion of this court. The effect was 
to ptit thé case in thesaine posture as if no decree had ever been 
enteréd, and in that situation the court had the same authority to 
permit an âmendment of the pétition or bill of the appellee for the 
purpose of enlarging the issue and of admitting further proofs as it 
had béfore the entry of the reversed decree. The case of In re 
Sanford Fork & ToOl Co;; 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 
414, affoi^ds anapt précèdent. 

Couiisel fërfthe appellaiit hâve urged'that in this instance it would 
bè inéquitable to permit a change in thé issues, but in the first in- 
stance, âtleasti that is a question for thé circuit court. The motion 
isdenîéd, at thé cost of the appellee. 



! EDGBI/L et al. v. FBLDER. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1900.) 
No. 8G6. 

1. APPKAIj — i'INAI. UiïUKEE. ■ 

A decree in favor of persons not teelinically parties to^the suit, but whose 
appointment and employment therein had been autliorized by tlie court, to 
render dèsignated services, and whose claims for compensation, on proper 
pétition of the spécial master and on due hearing, were fully adjudicated, 
and orderëd to be paid out of the fund In the registry of the court, as a 
part of th^,costs of administration of the Same, which decree provides for 
. Its iromediate exécution, by ordering that , the clerli draw cheeks, for the 
signature oÇ the judge, on the fund in the registry of the court, for the 
allowances inade to the clalmants, is a final decree, for the purposes of 
appeal.i 

S.' Same— Pakttes— Rbceivbr. 

The fund affected by a decree for payment of persons employed by au- 
thority of 'the court, in a suit in which a receiver was, appointed, being 
in the registry of the court, and the payment being ordered by a checlv 
drawn by the clerk of the court, and signed by the judge, the receiver is 
not affected by the decree, and hence is not a neoessary party to an appeal 
therefrom. 

8. Spécial Master— Compensation — EstoppeJj. 

Parties at Whose instance and for whose conveniehce a decree was 
passed, in a suit in which a receiver had, been appointed, appointlng a spé- 
cial master to take testimony at a certain place, with authority to employ 
stenographers, and who participated in the proceedings for taking the 
testimony, without any motion, to amend the decree, or suggestion as to 



1 See note to Brush Electric Co. v. Electric Imp. Co. of San ,Tosé, 2 0. C. A. 
379; Trust Co. v. Madden, 17 O. C. A. 238; and Prescott & A. C. Ry. Co. v. 

Atchison, T. & S. F. R. Co:,'28 C. C. A. 482. 
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distribution of the costs of the proceedings, cannot afterwards be heard 
to say tliat they will be injured by having the compensation of said mas- 
ter and stenographers paid out of the fund in the registry of the court. 

Appeal from the Circuit Court of the United States for the North- 
ern District of (leorgia. 

James E. Webb, for appellants. 
Marion Erwin, for appellee. 

Before PAEDEE, McCORMICK. and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The decree from which this appeal 
is talien was passed in a suit which inrolved the rights of the re- 
spective parties in and to a large amount of real and personal property 
which the court, on adéquate showing, had ordered to be talcen pos- 
session of by its receiver. Some time after his appointaient, this 
receiver represented to the court that, in order to discharge the duties 
devolved npon him, it was necessary for him to hâve possession of 
the boolis, correspondence, and other papers had and kept by and 
between the parties in référence to the property, and asl^ed that the 
parties in possession of the same sliould be required to deliver them 
to him, to aid him in the discharge of his duties. The complainant 
aiso moved the court to malîe tlie order. It was shown that the 
boolis, correspondence, and other papers needed were in the posses- 
sion of the défendants. The order prayed for was duly made. There- 
after the défendants appeared, and showed tliat it was impracticable 
and inéquitable to obey the order as it was passed, because the books 
and other documents referred to were being used by them in the con- 
duct of their current business. Thereupon, or immediately there- 
after, apparently at the instance of ail the parties, — certainly with 
the consent of the appellants, Edgell, Corbin, and Hehre, appearing 
before the court by the solicitor who now appears for them before 
this court, — that court passed the following decree: 

"It is ordered by the court that Clem P. Steed, Esq., of Maçon, Georgia, be, 
and he is hereby, appointed spécial master to take and report testimony in the 
above-stated cause, with powers of an examiner to take said testimony orally 
and stenographically in Georgia and New York, as provided by the sixty- 
seventh equity rule; and said spécial master is authorized to employ such 
stenographer or stenographers as he may deem necessary to assist him, who 
shall be by said master sworn to a faithful performance of his or their duty 
as such stenographer or stenographers. Said spécial master shall proceed to 
the eity of New York, and take such testimony as is ofEered there by any party 
to this cause, upon reasonable notice to the parties or their counsel. Said spé- 
cial master shall, upon the request of either or any party, hâve power to re- 
quire the production of books, documents, and papers before him for the 
puipose of making or causing to be made copies thereof or extraets therefrom 
for use in évidence or for the receiver, and to verify the same; but where 
books, papers, and documents are claimed by any of "the parties to be in use 
in their business, and such parties express a willlngness to subniit the same 
at their place of business, or other suitable place, to the inspection of the other 
parties to the suit, their solicitors and agents, at ail reasonable hours, then said 
spécial master shall take the testimony at such place, without requiring said 
books and documents and papers to be earried elsewhere; and the parties 
shall allow such inspection to be made, and copies and extracts to be made, at 
such place, by the spécial master, or the party desiring the same, or their 
solicitors or agents, at ail reasonable hours. In the meantime the défendants 
to this suit, and each of them, are restrained from instituting or carrying on. 
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otherwise than in thls court, or wlthout the permission of this court, any légal 
proceedings of any lîlnd or charàctèf \^hatsoever agàinst the said coinplainant, 
T. J. Felder, embraced In thé eohtrbversy in* this cause, the accounting, and 
other subjeet-matter theredf. Iri the meantime, and until the furtlier ordér of 
thjË court, the court reserves Itg décision on the motions before it, upon whicli 
erittience has this day been offered and argument had, until eitliér party shall, 
on notice to the other, aslî for a décision of the court thereon. 
"Aug. 7th, 1897. Emory Speer, U. S. Judge. 

"The above order Is agreed to. 

"Marion Erwin, 

"Solicitor for T. J. Felder. 
"James E. Webb, 
, ., "Solicitor for Defts. Edgell, Oorbin & Hehre." 

It àppëars from tlie record that subséquent to the passing of this 
decrée ttè défendants wérepermitted, by leafe of court duly grant- 
ed, on the giving of propéi* bonds, to withdraw from the custody of 
the recëiver ail of the assétS which had been placed in his hands, ex- 
çept a certain amount ot fcàsh thèli held by him. Thereafter the spé- 
cial master appointed by ' lîhé" decree above recited, after due notice 
to the ^arti&s, proceeded 1:o exécute the same so far as it côntemplated 
exécution in the city of NëÀ<r York, where and .wben the parties, with- 
out having made any motion to amend the decree, or any suggestion 
tb the court or tbe spécial master in refértence to the distribution, of 
the cost^ of the proceeding théy weté about to take, and the payment 
therefor, participated fully in the proceedings for the period of about 
onç month, until the same were duly closed at that point. Of this 
prpceeding the spécial mastef made his report, apd taoved the court 
to settle his compensatlàti, and allow thfe claims of those employed 
by him ui^dér the ordér. This application coming on to be heard, 
the solicitôrS,' who noW represent the parties to this appeal, appeared 
bëfore the court;, and, thé tiaatter having been contradictprily tried, 
the coprt passèd the deci'éé from whiçh this appeal is taken, in the 
foUowing téhns: 

"The above-stated cause came on to be heard upon the pétition of Clem P. 
Steed, spécial master appointed by the court by order of 7th da.v of August, 
1897, to take testimony in Georgia and in New Yorli in sald cause, aslàng 
for the payment of his persolial expenses on trip to New Yorlc in pursuance of 
sald order, and for the payment of the stenographer's bill for services rendered 
at said hearihg before said master in New York, and praying for an allowance 
on aceount bf his persohàl compensation for services rendered as master in 
New York, and upon motion of complainant to hâve taxed as part of said cost 
the blll of sald stenographer for services of two typewriters employed in mak- 
ing the copies of papers and documents from books ând documents In the 
hahds of the Corbin Banking Company for usé as évidence before the master 
under the ternis bf said order; and évidence having been heard by the court, 
and arguments' of counsel, it is adjudged, ordered, and decreed that the said 
Clem P. Steéd, spécial master, be, and he is hèreby, allowed out of the fund in 
the registry of the court in said cause the sum of $153.50 for his Personal ex- 
penses of his trip to New York as aforesaid, and ifSOO on aceount for services 
rendered as sald spécial master in sald cause on said trip to.New York; also. 
that the bills of Whitfleld Sammis and Charles P. Tinkham for $462.25 for 
services for takihg and reporting the oral testimony in said cause before said 
master, and also their blll foi* $113 for services of Miss Shepardson and Miss 
Moore, typewriters, for making copies of papers and documents for use before 
sald master. be also approved, and directed to be paid oiit of the fund in the 
registry of the comt, as part of ttie cost of the administration of the fund 
brought Into court for distribution in said cause. It is further ordered that the 
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clerk draw checks, for the signature of the judge, on the fund in tlie registry 
of the court in said cause, for the above-stated allowances, as foUows: In 
favor of Clem P. Steed, for $653.50; in favor of AVhltfleld Sammis and Charles 
F. Tinkhani, for $575.25. 

"In opeu court, Decemher 22, 1898. Emory Speer, U. s. Judge." 

George S. Edgell and Austin Corbin, Jr., the appellants, having 
severed from their co-defendants, in due time procured the allowance 
of their appeal to this court, and duly flled the transcript of the rec- 
ord. Thej assign (1) "that the court erred in assuming jurisdiction 
in the matter of said pétition to render said judgment set ont on page 
21 of the record." In support of this assignment, and as a part of it, 
they submit argumenta tively several grounds, in substance: (1) 
Tliat they, the real défendants to tlie bill, contend that the complain- 
ant has no interest in the fund in the custody of the court ; (2) that 
the expenses provided for in the decree are not for the care and ad- 
ministration of the fund, but for the benefit of the complainant in 
the préparation and prosecution of the suit; (3) that the court could 
only fix the équitable and just proportion of thèse expenses to be 
borne by the parties, respectively, to be paid out of tlieir onn moneys 
and estâtes; (4) because the appellants, in open court, otïered to pay 
whatever amount tlie court raight ascertain and assess as their share 
of such costs and expenses, and it was error in the court to order and 
decree that the entire expense of taking such testimony should be 
paid out of the fund in the registry of the court. The appellee, 
Thomas J. Felder, moves to dismiss this appeal on grounds which. 
may be stated thus: (1) Olem P. Steed, Whitfleld Sammis, and 
Charles F. Tinkham, the persons most interested in maintaining the 
decree, and Earnest P.Willingham,the receiver, are necessary parties 
to the appeal, but hâve not been made parties thereto by citation or 
bond or otherwise; and (2) that the decree appealed from is not a 
final order from which an appeal lies. 

On the hearing in this court the appeal on the merits and the mo- 
tion to dismiss were considered togetlier, and argued by counsel. 
The decree appealed from is not one adjudging costs in favor of cer- 
tain parties to a suit against otlier parties. Such an order in référ- 
ence to costs would, in the very nature of the case, be interlocutory, 
and could not support an appeal. This decree, liowever, is in favor 
of certain persons who were not technically parties to the suit, but 
whose appointment and employment therein had been authorized by 
the court to render designated service, and whose claims for compen- 
sation, on proper pétition of the spécial master and on due hearing, 
were fully adjudicated, and ordered to be paid out of the fund in the 
registry of the c()urt, as a part of the costs of administration of the 
same. The decree provides for ils immédiate exécution, by ordering 
that the clerk draw checks, for the signature of the judge, on the 
fund in the registry of the court, for the allowances made to the 
claimants. There being no immédiate allowance of the appeal, with 
supersedeas, the decree was doubtless promptly executed, the pay- 
ments made, and the fund in court thereby diminished to the extent 
of the sum of thèse payments. On the authority of Trustées v. 
Greenough, 105 U. S. 527, 26 L. Ed. 1157, and Bailway Co. v. Bisbee, 
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13 U. S. App. 377, 6 C. C. A. 249, 57 Fed. 66, and the précédents on 
which thèse rest, we are constrained to hold that the deeree appealed 
from is a final-deeree, within the meaning of the statute and décisions 
allowing appeals. It appearing from the deeree that the fund af- 
fectéd Is in the registry of the court, and that tlie payment was to be 
made by a proper check drawn by the clerk of the court and signed 
by the judge, we do not perceive tîiat the receiver, Earnest P. Willing- 
ham, is affected thereby, and hence must hold that he is not a neces- 
sary party to the appeal. As to the otlier persons claimed by the mo- 
tion, to benecessary parties to the appeal, the appellants, while con- 
tending that thèse persons are not such necessary parties, submit to 
the court that the ap]>ellants he allowed now to malte new bond, and 
to give the necessary notice, if the court should be of opinion that 
thèse persons should be brought before it. This we could do. Jacobs 
y. George, 150 U. S. 415, 14 Sup. Ct. 159, 37 L. Ed. 1127; Evans v. 
Bank, 134 U. S. 330, 10 Sup. Ct. 493, 33 L. Ed. 917; Eichardson v. 
Green, 130 U. S. 104, 9 Sup. Ot. 443, 33 L. Ed. 516; Peugh v. Davis, 
110 U. S. 227, 4 Sup. Ot. 17, 28 L. Ed. 127; Railroad Oo. v. Blair, 100 
U. S. 661, 25 L. Ed. 587; Dayton v. Lash, 94 U. S. 112, 24 L. Ed. 33. 
The view we hâve taken of the merits, however, renders it unneces- 
sary that we should now allow a new bond and further notice to be 
given. It sufflciently appears on the face of the deeree passed on 
August 7, 1897, above set out, that it was obtained at the instance 
and for the convenience of thèse appellants, represented then by the 
same counsel that represent them now, who also represented them be- 
fore the spécial master when the work was done for which the deeree 
appealed from provides compensation. Under the circumstances and 
conditions which the record shows to hâve existed at the time of the 
passing of the deeree of August 7, 1897, and the doing of the work, 
we are of opinion, that the appellants should not now be heard to say 
that they will be injured by having the compensation for this service 
paid out of the fund in the registry of the court. Their contention 
that the circuit court could and sliould only bave adjudged between 
the parties the respective proportionate shares of thèse expenses does 
not commend itself to us. Because, in our view, the action of the cir- 
cuit court was right, the deeree appealed from is aiBrmed, 



McNULTA V. WEST CHICAGO PAKK COM'RS. 

(Circuit Court of Appeals, Seventli Circuit. January 23, 1900.) 

No. 580 

Appbal — Necessitt of Citation — Allowakcb in Opbn Court— Sevbbancb. 
When an appeal is allowed in open eour| at tlie, terrn wlieu tiie deeree 
was rendered, no citation is necessary, and an appeal so taken l)rings Into 
tlie appellate court ail of tlie parties whose présence is necessary to a 
détermination of tlie rights of the appellaiit. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 
On motion to dismiss the appeal. 
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Thomas A. Moran and John P. Wilson, for appellant. 
Francis A. Riddle, Edward 0. Brown, and John S. Miller, for ap- 
pellee. • 

Before WOODS and JENKœS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

WOODS, Circuit Judge. This suit was brought by the West Chi- 
cago Park Commissioners against the Kational Bank of Illiuois at 
Chicago and John McNulta, as receiver of that bank, to recover a 
sum of money for which the bank was alleged to be accountable. 
By the decree rendered it was adjudged that the complainant re- 
cover of the bank a sum stated, and that the receiver pay to the 
complainant such ratable and proportionate share of that sum as 
necessary to put the complainant on an equality with other creditors 
of the bank. The decree was entered on January 10, 1899, and on 
the next day, at the same term of the court, the receiver flled in the 
clerk's office his pétition for an appeal and an assignment of errors, 
and on the same day an order of court was entered that the appeal 
be allowed without bond. The appeal was perfected by the flling 
of a transcript of the record with the clerk of this court on the 15th 
of March ensuing. It is well settled that a citation is not necessary 
when an appeal is allowed in open court at the same terni when the 
decree was rendered, and is afterwards duly perfected. Brockett 
V. Brockett, 2 How. 238, 11 L. Ed. 251; Miîner v. Meek, 95 U. S. 
252, 24 L. Ed. 444; Dodge v. Knowies, 114 U. S. 430. 5 Sup. Ot. 1108. 
1197, 29 L. Ed. 144; Hewitt v. Filbert, 116 U. S. 142, 6 Sup. Ct. 319. 
29 L. Ed. 581; Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 
31 L. Ed. 495; Jacobs v. George, 150 TI. S. 415, 14 Sup. Ct. 159, 37 
L. Ed. 1127; Central Trust Co. v. Continental Trust Co. of City of 
New York, 58 U. S. App. 604, 30 C. C. A. 235, 86 Fed. 517. The 
underlying principle is, as stated in Brown v. McConnell, that the 
parties are constructively in court during the term, and charged 
with notice of ail that is done in the case affecting their interests. 
In Milner v. Meek an appeal was taken in open court by one of a 
number of parties similarly affected by the decree, and, in disposing 
of a motion to dismiss, the court said, "Milner alone lias appealed, 
but his appeal brings up so much of the case and such of the parties 
as are necessary to a détermination of his rights." By the same 
rule the bank in this case, if its présence is essential to a déter- 
mination of the receiver's rights, is a party to the appeal, and is enti- 
tled to be heard in vindication of its interests, whether identical 
with or hostile to those of the receiver. Whether the bank is a 
necessary party to the appeal we do not consider. If so, then it is 
a party, unless its silence when the appeal was granted amounted 
to a refusai to join in the appeal, and was équivalent to a formai 
severance. The more reasonable view, perhaps, is that, being con- 
structively présent, and not objecting, the bank should be deemed to 
hâve assented to the appeal of the receiver. It is enough, now, how- 
ever, to say that on either view the jurisdiction of this court is com- 
plète, and the moiion to dismiss must be overruled. 
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SUPREME LODGE, ORDER 6fg6i.DEN 'CHAIN, y. TBRRBLL et àl. 
(Circuit Court, N. D. Georgia. .June 22, 1S99.) 

1. Lifei;IN8cRanch!-t-Benkpit, Cbstificaïb— Change of Bknkpioiart. 

tJader the provision in tlie by-laws of a benefit association tliat a mèm- 
ber desiring to change his beneflclary may surrender his certifioate, and 
a neweertjflcate shall be Issued, payable to such benefieiaries dépendent 
on him aà he may direct, où payment of one dollar; such surrender 
and désignation being in wrlting, signed by him, and forwarded, un- 
der the seal of the subordinate lodge, with the benefit certifleate, to the 
suprême secretary; he having by his wlU dlrected his executor to pay the 
benefit to his slsters, and by wrlting on the certifleate, signed by him, 
directèd the suprême sécrétai^ to issue to him a new certifleate, payable 
to T., as his exécuter, and having eent it, wlth the fee, to the local olflcers 
of his lodge; and tbey haying sent it to the ofllcers of the suprême lodge; 
and be having died before a?iy action by them, — ^it will be held that there 
is a su^elent désignation of a new beneflclary, ànd as a new certifleate 
woHld hâve issued, as mattèr of course, If he had net died before there 
was time therefor, it should- be considered as issued payable to T. as 
executor, and in légal eiïeçt tp his slsters. 

2. Same-^Objbotion to Bbnbfioiaribs. 

The constitution and by-laws of a beneflt association providlug that a 
person becoming a member shall enter on his àjppUcatlon for a bèneflt cer- 
tifleate the ''hame or nameis of thoser dependeflt on him to whom he desires 
his benefit paid," and also: providlng for such "future disposai among his 
dependents as the niember may thereafter 4irect," the désignation by him 
of sisters as substjtuted .^neflclarles,, being- sa tiefaetory to thé association, 
It eannot.be bbjected by' tïie t)èi;soiQS who, in the absence! of sUch désigna- 
tion, would reçoive thé beneflt,— the original beneflclary having died, — 
that they* iwere not dépendent on Mm. 

In Equity., Exceptions] to pepprt of spécial master. . ' 

E. W. Martin, for compleinant. 
Maddox&lferrell, for défendant Teprelli, 



îfEWMAÎS', I)istrict Judges., I^drew B. Hooper 
ertiflciate, whiçh had beèii issued to Mm in' 1896, i 



hàd a beneflt 
certifleate, whiçh had béèii îssuèd to Mm in' 1896, in the Order of 
the:;0Qldéii Cîliain. The certiôcate prOTided îor paj^ment at his 
dea,tji' tç) his inother, Mrs.,èçtphia A. Hôbper, oî the spm of $3,000. 
On ^hé 24th dfiy ôf July1i|:ps. Hooper, tte mother, died. The in- 
sured,,Ledrewj^. Hooper, '.wàs himself' guîte siçk àt the time of 
his mother's dea,th. Imoiediately after Mi mothefs deatà he sent 
for lawyers,,and made his will. In thé will he ilïrectied that the 
$3^000 ijx quéptipn shoijiïd Ije paid by the executor hjamed in the 
will (John .Tjerrell) to his twp sistefs, Mps. Louisa Wè^t and Mrs. 
Martha M,, 8j:andridge, Oïl thç back of tljie beneflt certifleate held 
by ÊEooper is la blank tp be lised |or' i^aming a new benefiçiàry. Hopp- 
ef; çàused this .blauk to be/fllled iip, aiid ïn it'diréc'ted the suprême 
secretary of thié oïlder tp i^^ue tp him a new certifleate payable to 
John Terrell as his exècùtoi* khich he signed. ; Hp sent the beneflt 
cprtiflçate, with this indor sèment on, ii^, together with the $1 fee 
i?équired in such paees, to the loc^lbfficërs of his lodge iii Atlanta. 
Within a very few days thereafter, Hppper died. "the beneflt cer- 
tifleate, with the indorsenjf^ht pn.jt çhànging the beneflciary, and 
the |1, were reeeived by the ofRcers of the lodge, who subsequently 
sent it to the oflicers of the suprèine lodge in Baltimore. ■ In addi- 
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tion to tlie two sisters named in the will, to whom the executor was 
directed to pay this |3,O0O, Hooper had five other brothers and sis- 
ters. After Hooper's death the order made no question as to its 
duty to pay the |3,000 called for by the certiflcate, but as the same 
was claimed both by the executor, as to the entire amount, and by 
the five other brothers and sisters as to their flve-sevenths of the 
amount, the order flled its bill of interpleader, and, by an order of 
the court, paid the money into its registry. 

The question in the case is as to whether or not, by the pro- 
vision of the will, and the désignation on the back of the beneflt 
certiflcate, Hooper made a proper and légal change in the bene- 
flciary, so that the amount should go to the executor for the beneflt 
of his two sisters, or whether it should go to ail the brothers and 
sisters, share and share alike. Hooper's father had died before his 
mother, and, as he was an unmarried man, his brothers and sisters 
were his nearest relatives. 

The by-laws of this order (section 172) provide: 

"A member shall enter upon his application tlie name or names of those dé- 
pendent upon liim to wliom he désires his benefits paid, subject to such future 
ilisposal among liis dépendants as tlie member may thereafter direct; and the 
name shall be entered in the beneflt certiflcate according to said direction, 
whlch, however, must be explicit." 

Section 173 provides : 

"A member desiring to change his beneflciary may, at any tlme when in 
good standing, surrender his beneflt certiflcate, and a new certiflcate shall be 
issued, payable to such beneflciary or beneflciaries dépendent upon him as such 
member may direct, upon the payment of a fee of one dollar. Said surrender 
and direction muet be made in writing, signed by the member, and forwarded, 
under the seal of the subordinate lodge, with the beneflt certiflcate, to the su- 
prême secretary." 

Section 176 provides: 

"In the event of the death of ail the beneflciaries selected by the member, 
before the decease of such member, if he shall make no other or further dis- 
position thereof, the beneflt shall be paid to his widow; if none, then to his 
children, pro rata; * * * if no widow, child, children, or grandchildren 
living, then to the mother of tbe deceased, if living; if none of the foregoing, 
then to his father, if living; in failure of ail of the above named, to brothers 
and sisters, share and share alilie," etc. 

The constitution of the order provides for what is called a "wid- 
ows' and orphans' beneflt fund," payable to the member's family, 
"or those dépendent upon him, as he may direct." 

The contention hère is, on behalf of ail thèse brothers and sisters, 
that the désignation by Hooper in his will was— First, not such a 
new désignation of beneflciaries as is required by the by-laws of 
the order; and, second, that even if it be a sufficient désignation, 
the two sisters named were not dépendent upon him, and that there- 
fore the désignation was invalid, and by virtue of the terms of the 
by-laws ail the brothers and sisters, being the next of kin, are en- 
titled to the amount. 

As to the first point, the will of Hooper and the désignation on 
the back of the beneflt certiflcate must be considered together. 
He directed the order to issue a new certiflcate to John Terrell, 



332 99 FEDERAL REPORTER. 

as liis exécuter. In his will he directs that John Terrell, as his exec- 
utoî*, shall Collect the monej, and hold the same as trustée for the 
beneflt ôf the two sisters nalaed. By the terms of the by-laws the 
new certiflcate would be "payable to such beneflciary «r beneficiaries 
dépendent upon him" as he (Hooper) might direct. There is noth- 
iilg whatever to show that Hooper was not in good standing in evary 
waj with his order, and consequently a new certiflcate would hâve 
issued, as a matter of éourse, if he had not died before there was 
time for the proper ofificers to issue it. Therefore that should be 
considéred as done, especially in a court of equity; and, as the case 
stands, it may be considered as if a new certiflcate had been issued, 
payable to John Terrell, as exécuter, and in légal effect to the two 
sisters named ; and the spécial master to whom this case was ref erred 
so deterniined. 

As to the other question, that thèse two sisters were not dépend- 
ent upon him, the record seems to be, in a measure, silent ; but 
the spécial master flnds that they were not dépendent upon him in 
such sensé as is contèmplated in the constitution and by-laws of 
the Order of the Golden Chain. The provision of the by-laws is 
that a person becoming a member of this order, and applying for 
a beneflt certiflcate, shall enter upon his application the "name or 
names of thosé dépendent upon him to whom he desires his beneflt 
paid"; and it also provides for such "future disposai among his de- 
pendents as the member may thereafter direct." The désignation 
of the beneficiaries dei)endent upon him, to whom a member desires 
the amount for which he is insured paid at his death, is therefore 
à matter for the member. It may be that, within reasonable limits, 
the suprême lodge of the order might raise some question as to the 
person named not being of the member's family or dépendent upon 
him ; but is there any authority for third parties to make this ques- 
tion? A member insures his life, and pays the dues required by 
thç order. Why should he not name such, person or persons dépend- 
ent upon him as he may désire, and why should he not be the judge, 
as between himself and his other relatives, as to which of them 
is dépendent upon him, and as to who shall receive his Insurance 
inthe event of his death? It is his contract, and he pays the dues 
or premiums, and why may he not name the beneficiaries? By what 
right do third parties claim that a member's désignation of bene- 
ficiaries is invalid? I am wholly unable to see how any other par- 
ties, even if they be of the same relationship to the member as the 
beneficiary named, can contest this question, when the suprême 
lèdge of the order does not make it. The able spécial master, who 
has made a careful and well-considered report, takes the contrary 
vièw of this question, and so reports. He thinks that, under the con- 
stitution and by-laws, it is necessary that the beneficiaries should 
belong to the family of the member, or be dépendent upon him, and 
that the question may be raised by third parties who would take, 
Uûder the by-laws of the order, in the evént no proper beneficiaries 
were named. Upon the question as to whether the two sisters 
nained were dépendent upon LedrewE. Hooper, the spécial master 
reports as followS : 
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'The especially pertinent parts of thèse provisions I hâve underscored in the 
quotations. Oonstruing thèse, I report that one belonging to said order can 
validly designate as beneficiaries only members of his own family, and perSons 
who are dépendent upon him. The two sisters were not members of the fam- 
ily of the deceased. They did not live with him, and there is not a line of évi- 
dence to show that he eontributed to their support. I cite as pertinent hère 
a Massachusetts case, decided Mareh 30, 1897, construing an act authorizing 
beneiits to be paid to members of the association and thelr familles. * * * 
It appears that eVen parents not living with one are not members of his fam- 
ily; and it is clear that sisters living apart from a member, and not reeeiving 
from him help In their support, are not dépendent upon him. I report that the 
two sisters, to wit, Loulsa West and Martha M. Standridge, at the time the 
wlll in évidence was made, and when Terrell, as executor,..was designated as 
beneficiary, did not belong to the family of the deceased, and were nof dé- 
pendent upon him, and that, in accordance with the authorities cited abôve, 
their désignation as beneticiaries by the deceased is void." 

Tlie facts seem to be that the two sisters who were named as bene- 
ficiaries were married at the time of Hooper's death ; were people 
who were living in the country, engaged in farming, and in very 
moderate circumstances, Indeed, it seenis likely, from the facts 
stated, tliat they were poor people, and yet not so poor as to 
malie them absolutely dépendent upon others for support. Giv- 
ing full weight to the report of the spécial master, it would probably 
be necessary to find that they were not, strictly speaking, dépend- 
ent, even if there was a conllict; but there seems to be none, and 
their condition in life is not seriously questioned. The conclusion 
which I haA^e reached on this subject is Ihis: The constitution pro- 
vides for the payment of this benefit fund to the member's family, 
or "those dépendent upon him, as lie may direct." The by-laws hâve 
the same provision. In référence to making a redesignation of a 
beneficiary, the same language, substantially, is used. It is, such dé- 
pendent» as the member may direct. The member, in this case, 
for reasons satisfactory to himself, directed that the amount of his 
beneflt should be paid to thèse two sisters. Tlie provisions quoted 
seem to make it a matter entirely discretionary with the member 
as to who he shall name as the beneficiary, with the right, possibly, 
in the suprême lodge of his order to question the désignation. But 
it appears to me to be a matter only between the order and the 
member. Who can know the exact facts on the question of depend- 
ents, as between a member and his sisters, and who can know how 
far, and for what reasons, he deemed thèse sisters dépendent upon 
him? It is a matter for the member himself to détermine, and 
after he détermines it. the order being satisfled, it is not a matter 
upon which third parties may be heard. Some authorities hâve 
been cited which seem to take a différent view of this matter, and 
some are cited which seem to supjiort it; but on principle, and in 
the absence of any authority controlling in this court, I ara compelled 
to hold that the désignation of thèse two sisters as his beneficiaries 
should stand, and the exceptions to the report of the spécial master 
on the question will be siistained. A decree may be entered carrying 
thèse view s into effect. 
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COEBUS V. ÂtA'SKA TEËAbWBr/ti GÔLD-MIN. CO. tfOéERTS v. MEY- 

EES et al, SpIWART y. 'wiSHtlNaTON & A. S. g; CO. In re ALASKA 
S. S. 00. In re; PACIFIC bOAST 00. In re PAOliflC COASX S. S. CO. 
In re PACIPIG STEAM WHEALING OG. In re ALASKA PACKERS' 

Ass'N.- ,.-'■' ; 

(Dtetrlct Court, D. Àlft^ka. i December 30, 1899.) 

1. ikjUNOÏIONr^SyiTBT BTbcKHbi:,DEît'' '•' 

An, Injonction 1i>y oiie stoçkh61dér;aâaInst the corporation to restrain the 
lattér froÉp àpplying for a Mc^iise ànd paylng the tàx or fee imposed by 
law for confïtlctlng a business 'tipônwKich the congress bas iinposed such 
tax wlll notlle. ' 

2. Equity — Adéquate Remed Y, ATç^l/AW. 

Bquity wlll not interfère where the parties haVe a plain and adéquate 
.remedy.aitflaw. , ,■::.)- ,.: 

8. SAMB— MOI*TIPI<?0ITX OF SDWS, ( ! '^i; n 

To induce a court of eqùity tp take jurisdiction of a suit on the ground 
that à miiitipjièlty of sults la thiëàtened, and Irréparable Injury thereby 
aboùt to teë sustainedi the ' facts toust be so pleaded that tlie court can 
reasonably Infer that such allégations are true. 

4. OODRTS-^JiUBISDICTION. : . ! i 

A mère protest againgt thç payment of a llcense tax on the ground that 
the law seek.lng to Imposé thé same is tmconstltutipnal will not give thé 
court jtirfsdïdtion to try and' dètieriiilne the constitutlonàlity of the law. 
(Syllàbùs by thé Cburt.) 

Maloney & Oobb, for Coï|)us> . • , 
M. E.; MçÈpany, for Al^^^^ i^Ç^i^yell Gold-Min. Co. 
John K.Winn, for Robei;tSi:i 
F, D. Kelsejf, for Meyers and others. 
John G. Heid, for Stewart. 1, ; ; 
Lyons; ^ LyoRS, for Waahmgtpn i& A. S. S. Co. 
John R Wii»n,.for I»aciûc Çpa,st Co., Pacific Coast S, S. Co., and 
Pacific Steami T^haling Co. .. . 
Arthur K-i Deîaney, for Alaska I^ackers' Ass'n. 
p. W. Jennipgs, for Alasl^aS. S. ,Co. 
B. A. Friedrich; U. S. Atty., ap^icus curiae. 

JOHNSON, District Judge, The following cases were, at one and 
the same time, argued and subanitted to the court for décision and 
détermination: : A. W. Corbus against the Alaska Treadwell Gold- 
Mining Company, John W. Roberts against C. F. Meyers and others, 
Charles Stewart against the Washington & Alaska Steamship Com- 
pany, and protests against the payn^ent of the license tax by the 
Alaska Steamship Company, , -the Pacific Coast Company, tjie Pa- 
cific Coast, Steamship Company, the Pacific Steam Whaling Com- 
pany, and, the Alaska Paçkers' , Association. The object and pur- 
pose of eaph suit and each protest bein,g the same^- — that is, to de- 
terniine the constitutionality of the provisions of subchapter 44 of 
chapter 429 of the act of congress of March 3, 1899, entitled "An act 
to deflne and punish crimes in the district of Alaska and to proyide 
a Code of Criminal Procédure for said district," — ^they may ail be 
disposed of together. As to the forms of action, they may be divid- 
ed into two classes: The first three are suits in equity, wherein a 
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stockholder of the défendant corporation or a co-partner o£ the de- 
fendant co-partnership seeks to enjoin the corporation or co-pattner- 
ship from applying for a license, or paying the license fee or tax 
required by said act to be paid as a condition précèdent to con- 
ducting their respective lines of business. The remaining cases 
are simple protests against paying the license tax imposed by law, 
principally on the ground that the same is unconstitutiona:!, and 
praying that they may pay the amonnt of the license tax into the 
registry of the court, there to be held until the flnal action of the 
court on their protests. In each and ail of the cases the license fee 
or tax has been paid to the clerk of the court, there to remain, by 
order of the court, until the ûnal détermination of thèse suits and 
protests. In the case of Corbus against the Alaska Treadwell 
Gold-Mining Company the plaintiiî seeks to enjoin the défendant 
corporation from paying the license tax imposed for operating cer- 
tain quartz stamp mills and conducting a mercantile establish- 
ment. In Stewart against the Washington & Alaska Steamship 
Company the injunction is sought for the purpose of restraining the 
payment ôf the license for an océan and coastwise vessel doing local 
business for hire, plying in Alaskan waters, the property of the de- 
fendant corporation. Eoberts against Meyers and others is iden- 
tical with the last-named case, except that the owner of the vessel 
in question is a company instead of a corporation, one member of 
which seeks to enjoin the other members. The protests of the Alas- 
ka Steamship Company, the Pacific Coast Company, and the Pacific 
Coast Steamship Company are against the payment of licenses on 
steamers and wharves, while the protests of the Pacific Steam Whal- 
ing Company and the Alaska Packers' Association are directed 
against the license imposed for operating steamboats and canning 
and salting salmon in Alaska. To each of the three bills a demur- 
rer to the ëquity thereof was interposed by défendants. The at- 
torneys for the défendants, however, made no arguments, and filed 
no briefs'in support of their respective demurrets. Copies of the 
bills having been served upon the district àttorney, he asked and 
obtainèd îeàve of the court to appear as amicus curise, and in that 
capacity, and disclaiming any intention to in any manner represént 
or bind the United States, he denied that the court had any juris- 
diction under any of thè forms of action preseiited to hear and dé- 
termine the cases upon their merits. He denied the right or power 
of the court to enjoin the défendants in any case from paying the 
license in question, and he also argued in support of the constitu- 
tîonality of the law, and oflered a brief in support of both conten- 
tions. It is necessary, then, to first ascertain whether the court has 
jurisdiction, under the pleadings in any of thèse cases, to try and 
détermine the constitutionality of the law in question. In the three 
equity sùits the plaintififs relv largely, if not wholly, upon the case 
of Pollock V. Trust Co., 157"^ U. S. 429, 15 Sup. Gt. 673, 39 L. Ed. 
759, and Id., 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108. It is 
contended that the suits at bar are identical with the Pollock Case, 
and that, the suprême court having in that case decided that a 
stockholder might enjoin a corporation from paying a tax alleged 
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tft'tbeiiuiîp&netltutionali tiis courit is bouafl thereby in. thèse cases. 
IfHiiibtejQ^nceded^that.the cases; ,aiije.identical, and that the décision 
instlie Polloek Case is entitletd-tothe breadth of consti" li!)u con- 
tendedtfor by plaintifEg'içounsel, tli^û it will not be: dehied xliat tliis 
court i«ti,bpund. thereby. But igire the cases identical? We think 
not. ^^qejîamination of the bills before us discloses, the existence 
of coripiOSfttions and a co-paptnership jformed for the simple purpose, 
in the; one instance, qf mining and njilling ores fOr the precious 
metals therein contained, and in the other two cases for operating 
steamers in (illaskan waters as common carriers. It is not claimed 
that any trusts hâve been oommitted to the respective défendants, 
their only obligation and duty bging to their stockholders. And 
the threatened multiplicity of suits is chargea as "suits and pros- 
eçutionsfor the violation of said act," and the irréparable injury 
threatened and complained of would be incurred by "defending said 
suits, and avoiding the fines and forfeitures provided by said act." 
In. Polloçk V. Trust Cp. the bill alleged : 

"Tliat, uMer and by virtue of the powers conferred lipon the companj', it had 
from time tô ttae taken and executed, and was holding and executing, nnmer- 
ous trusts committed to the company by many persons, co-partnerships, unln- 
cqrporated associations, and corporations, by graut, assignment, devise, and 
bequest, and by orders of yarious courtsjand that the company now hoid as trus- 
tée for many Wlnors, indivldùals, co-partnerships, associations, and corpora- 
tions, résident in the United States and elsewhere, many parcels of real estate 
situated in t^le various states of ttie TJni^ed States, and amounting, in the 
aggregate, to ;a value exceeding flve millions of dollars, the rents and income 
of which re^l estate, collected and recielved by said défendant in its flduciary 
capacity, ànBuftUy exceeded the sum of tWo hundred thousand dollars." 

The bill furt-her shows: 

"That volpatary complianfe wlth the income tax provisions would expose the 
company to a multiplicity of siiits, not only by and on behalf of its numerous 
shareholders, but by and oh bèhalf of numerous minors and otîiers for whom 
it acts in a flduciary capacity." 

Other radical différences appear between the bills under consid- 
ération and that in PoUock v. Trust iÇo., but thèse are suffi cientof 
themselves to place the tvvo on an entirely différent footing. Indeed, 
itjWa^ beca,use of thèse allégations in the bill in the Pollock Case, and 
which are nptïQund in the bills before us, that the suprême court de- 
terniined it had jnrisdiction -in that case. The language of the sylla- 
bus, which embodies the Judgment of the court upon that point, 
reads as follows ; ; , 

"Such a bill bfelngflled tyia stockholder to prevent a trust company from 
voluntarily ma;kipg retums iop :the imposition and payment of a tax claimed to 
be unconstitutlona,!, and on the further ground of threatened multiplicity of 
suits and irréparable injury, * * * , the court will proceed to judgment on 
thé merits;" ' ' 

'_'«'•! i'ï„: .,,.,.■• .'.•'■ ^' . ' '. i -y ■ ■ :,■■;■. 

A mère allégation in the bill that a multiplicity; of suits is threat- 
ened is not: sufïicient to induce a court of equity tp take jurisdic- 
tion of the sijit. The façts must be, pleaded in suph manner that 
the court can reasonably infer that such dangep is threatened, and 
such suits liable to be brought. This is not only sound in prin- 
ciple, but is sustained by the authopities. Schulçnberg-Boeckeler 
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Lumber Co. v: Town of Haywàrd (G. C.) 20 Fed. 422. An examina- 
tion of the bills before us in the light of the.law govei*nins the mat- 
ters complained of discloses the fact that no sucli multiplicity of 
suits and no sucb irréparable injury as is contemplated in law or in 
equity is threatened, or is possible. 

But we do not concède that, even in the PoUock Case, the su- 
prême court holds that the plaintifif, as a matter of course, had 
the right to enjoin the défendant from paying the tax alleged to be 
unconstitutional. The chief justice, in passing upon this feature of 
the case, uses this language: 

"The objection of adéquate remedy at law was not raised below, nor is it 
now raised by appellees, if it could be entertained at ail at this stage of the 
proceedings; and, so far as it was within the power of the governmeut to do so, 
the question of jurisdiction, for the purposes of this case, was explicitly waived 
on the argument." 

The court was induced to some extent, no doubt, to hear the case 
upon its merits on the ground of public policy. At least Asst. 
Atty. Gen. Whitney was constrained to waive ail objection to the 
form of action on that ground, as is evidenced by the foUowing lan- 
guage used by him in his argument of the case: 

"The method by which the questions are presented in the PoUoclt and Hyde 
Cases was not chosen with the consent of the government. The corporations 
hâve ample remedy at law, either by standing on the défensive or by paying 
the tax under protest, and suing to recover the amount paid. Plaintiffs would 
be sufHciently protected by decree restraining the corporations from voluntary 
payment. Yet the bills do not allège that the corporations intend to pay vol- 
untarily. No injunction, it is believed, bas ever been granted against the 
payment of a tax to the United States government, or against the exécution of 
a law of the United States, on the ground that the law was unconstitutional. 
It Is believed that in no case can such an Injunction properly be granted, and 
it is regarded as important not to break the chain of précèdent against such 
relief. Thèse objections, however, are not jurisdictional in the strictest sensé. 
• * * In view of the great public interest aroused, and of the fact that no 
cases In proper form are now pending, thèse objections are waived on behalf 
of the government, so far as it Is in the power of its offleers to waive them." 

It can avail nothing for me to hère quote from the Tery able 
dissenting opinion of Justices White and Harlan on this branch of 
the Pollock Case. Their opinion, with authorities cited, leads me 
to the conclusion that, had the question of jurisdiction been raised 
in the court below, and insisted upon in the suprême court, the case 
would not hâve been heard upon its merits. And in the cases at 
bar the district attorney, so far as he had the right to do so, the 
government not being a party to the suits, raised not only the ques- 
tion of the jurisdiction of the court because the plaintiffs had a 
plain, speedy, and adéquate remedy at law, but insisted that the 
suits were of a friendly nature, collusive in character, and brought 
for the sole purpose of conferring jurisdiction upon the court, to 
the end that the défendants might escape paying the license fee 
imposed by law. And when ail the facts are taken together; as 
disclosed by the record, some color is lent to the latter contention. 
Take the case of Corbus against the Treadwell Company. The bill 
was flled July 17th, the subpœna served July 19th, commanding 
the défendant to answer the bill within 20 days. No appearance 
99 F.— 22 
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w«s made bjr défendant^ ho^èver, ànd no pleading filed ùntil No- 
tember 15th, nearly four months after the flling of thebill, and not 
until about the time the matter was called up for hèacing, when a 
demorreri wàé interposed. €ounsel for défendant did net contend 
for his demurrer, made no argument, and filed no bdef in support 
of the same. Andj in the very nature ôf the case, the interests of 
the plaintiff' and défendant are identical. Then, if the object and 
purposè of the suit is solely to test the constitutionality of the law 
without flrst paying into the United States treaéury the amount of 
the license tax (and there can be no other object), and- if the court 
will sustain the plaintifiE and enjoin the défendant as pray^d, how 
is the private citizen to ayail himself of a similar remedy? Who 
shall enjoiri him, and save him from payihg his tax, until the con- 
stituf ioiia'iity of the law is determined? And, if he cannot avail 
himself of this manner of suit, why should corporations or co-part- 
nerships be permitted to do so? Why should not corporations and 
iûdividuals hâve and be pefrilitted to exercise identically the same 
légal rights and remédiés nnder the law? It is admitted in ail the 
bills and protests now being confeidered that the respective plain- 
tififs hâve a plain remedy ait law by resisting the ènforcement of 
the statutê in question. But they contend that the fines and pen- 
alties imposed are so sèvere they dare not pursue that course. 
When the congress passed thè law in question, they also passed 
and made a part of this very chapter 4'i thé following provision, 
found in section 481 : 

"That lu any case where a çoi),ylctloii ocquïg, except in a càséôf murdsi- or 
ra,pe, thg court may, when i-uiiis opinion tlie facts ajifl circùmstânçes are 
such as to màke the mlninjtim pçnalty prpVided in this act mariifestly too 
severe, impose a less penalty,, eithçiiiOÎ'flne or ïmprisonqient, or both: proyided. 
f:ha,t In any such casé the court shall cause the reasonS for Its action to be set 
forth at large 01^ the record in tbe. case." 

It would seem thé con^ïess had iûview the provisions in this 
very chapter, for the minimum penalty in ail other criminal cases 
is'extremély Jow; and, wjhile it is not a part of the record of this 
case, it is a fact well knb^n to every attorney appearing in thèse 
caBes thàt the court hàs>repêatedly;exprcised the powér by tha:t 
section vested in ît, and has imposed a • miinimilim fine : of but : one 
dollar in many cases arising under the provisions oî this chapter. 
In view of the ekistenceof this law, the plaintifEs can i hâve noth- 
ing to fear fl'otti the sâvére penalties Imposed if they are acting: in 
good faithj and with an honest purpose to test the constitutionality 
of the law, intending, if the same shall be sustained^ to then corn- 
ply with its provisions. , : i, 

As to those pêrsons appearing by protests onlyj itis the anomal- 
otis contention that the papers on file are' both applications for and 
protests against the issuance of licenses; that is ta say, they are 
applications for license if the court shall détermine that the busi- 
nesses engaged in by the plaintiffs, respectively, subjectthem to 
the payment of a tax; and they are protests on theground that the 
several lines of business engaged in by protestants are not subject 
to license and taxation, principally becâuse the law attempting to 
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impose the tax is unconstitutional and void. It is furtiier contend- 
ed by them that in passing upon ail applications for license under 
this law the court acts judicially, and therefore bas the right to and 
must pass upon the constitutionalitj' of the law itself. It is not 
necessary to détermine whether, in passing upon applications for 
license, the court acts judicially; for, if we concède that it does so 
act, it is nevertheless perfectly clear that the petitioner can only 
allège in his pétition those things required by the act itself to be 
set up, showing the applicant to be entitled to the license prayed 
for, and, if extrinsic matter is pleaded, such as denying the con- 
stitutionality of the law itself, the court is not required, nor, in our 
judgment, permitted, to take judicial notice of such extrinsic mat- 
ter. An officer authorized to issue marriage licenses may be said 
to act judicially in determining whether the facts set up by the ap- 
plicant for such license entitle him to receive the same, but it 
would hardly be contended that the applicant could deny the con- 
stitutionality of the law governing such matters, and require the 
ofïieer to détermine that question. If this were a court of last re- 
sort, we might feel constrained to seek some means by which the 
constitutionality of the law might be passed upon. The issue 
should be settled at the earliest possible moment. But we are pow- 
erless to flnally settle it, even if we would, and we do not believe 
the question is legally before us. The giving to every one who may 
feel himself aggrieved the right to enjoin payment of a tax im- 
posed upon him by the congress is fraught with so mueh danger, 
and it is so at variance with the policy of our government and the 
décisions of our courts, that we do not feel warranted in sèeking for 
reasons to justify the taking of jurisdiction in thèse cases, even if 
any could be found. The demurrers to the thrée bills will be sus- 
tained; and as to the protests, in so far as they can be construed 
as an application for license for the respective businesses named, 
they will be sustained. The protests will be ignored, and, unless an 
appeal shall be taken from the decree rendered in conformity with 
this opinion within the time prescribed by law, the clerk will be 
directed and ordered to pay into the United States treasury the sev- 
eral sums of money paid into the registry of this court by the re- 
spective complainants and protestants. Let a decree be entered 
in conformity herewith. 
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(Circuit Court of Appeals, Fifth Circuit. January 23, 1900.) 

No. 843. 

Salb^Bkbach of Conteact— Measuhe of Damages. 

Plaintiff, vfho was manufacturing out of cotton seed, by the same pro- 
eess, oil, meal, calse, hulls, and lint, ail marlietalDle produets, sold to dé- 
fendant, at a fixed price per ton, ail the calje and meal to be produced by 
the mlll during the year. After receiving part of it, défendant gave notice 
that he would not accept any more, but plaintlfif continued to manufacture 
it, and tendered the balance, which défendant refused. Beld, that the 
measure of damages was the différence between the market value and the 
contract price. 
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Ip Error to the Circuit Court o£ the United States for the Eastern 
District of Texas. 

Tilsi suit was instituted In the district court of Waller county, Tex., on 
Aprll 31, 1895, f rom whlch it was remoyed to the United States circuit court 
for the Eastern district of Texas, sittlng àt Galveston, in August, 1895. The 
plaintlff lH error was a corporation chartered in the state of New Jersey, 
and ownlng a cotton-seed oil mlll situated at Houston, Tex., at whlcli mill 
it rhâde the products of cottpn seed from yeftr to year, Thls was a. suit in- 
stîtutefj agalnst the défendant in error upon the following contract: 

/; "Philadelphla, April 12, 1894. 

"R. L. Heflin, Esq. — Dear Sir: We hâve thls, day soid, youall the prime 
cotton-seed cake and meal made at our Houston (Texas)' inlll during the sea- 
son commenclng Sfeptember 1, 1894, and endlng Mareh 31, 1895; we guaranty- 
Ing a minimum quantity of six thousand (6,000) tons, and you not being re- 
quired to receive a maximuin quantity of more tlian ten thousand (10,000) 
tons. Any excess of ten thousand tons to be at your option. AU at tlie price 
of eighteen dollars ($18) pér ton of twO thousand' pouhds, free on board cars 
at our Houston (Texas) mlll. Same to be paCked in good, merchantable sacks, 
and marked or branded as ôrderéd. Terms, sight draft blU of lading attaclied. 
Shipments as fast as made and ocdered. Jt, Is dlstlnctly understood thàt we 
are to hâve the privilège .at ail tlmes during th^ season. above stated of supply- 
ing our local deipands for càttle feeding at Houston, Texas, and our jobbing 
trade for consumption at that and otlier Texas points. ît is also a condition 
of thls contract that, in case of accident to said mlU by lire or act of God, 
such as maypreyent our making the quantity guarantied by us during the 
season above stated, this contract shall be yoid as to , any part unijlled in 
conséquence oî such accident. It is fùrther' agreed and made patt of this 
contract that we shall not be required to tiirnish more than three-quarter's 
of the total quantity déllvered in meal, linle'ss at our option. 

"Yours, truly, The Southern Cotton-011 Company. 

"By Henry C. Buteher, Prest. 

"I hereby accept ;the abovel R. L. HeiHin." 

When Heflin signed and returned the contract, he w;;ote, on April 15, 1894, 
to the président of the Southern Cotton-Oil Company as folio ws: 

"Yours of the 12th inst., inclosing contracts, recelved. Same are in order, 
except as to shipments. After the words, 'shipments as fast as made,' I hâve 
added, 'and ordered/ and I:nOw hère agrée that the mill sball not be without 
shlpplng orders at any tlme longer than ten days maximum, and for any. excess 
I will pay both interest and Insurance to date I give such orders. This is only 
falr, for, without any such stipulation last year, thls mill had shlpplng orders 
always ahead of its production, except twlce, and then not a whole week was 
it without them. • » «" 

The déclaration allèges that the plaintlff, in pursuance of its contract, deliv- 
erèd 2,084 tons of meal In September, for whieh the défendant paid in fuU; 
that the plaintlff déllvered 1,904 tons in October, for whlch the défendant pald 
$15 a ton, leavlng $3 a ton unpaid; and that the plaintlff tendered the balance, 
6,012 tons, in pursuance of the terms of the contract, whlch the défendant re- 
fused to accept and pay for. Thls suit was brought to recover $5,712, being .S3 
a ton due on the 1,904 tons, with interest from October 31, 1894; and for $39,- 
047.94, tlie différence between the market price, $11.50, at whjcli tiie plaintiff 
was compelled to sell the 6,012 tons, and the contract price, $18, which the de- 
fendant refused to pay. Thèse, together with some expenses for insurance 
and for storage and handling the meal, aggregating about $2,000, constituted 
the cause of action on the part of tlie plaintlff. The défendant defended on the 
ground that the 1,904 tons were not "prime eotton-seed cake or meal"; that 
$15 was the fuU value thereof ; and that the défendant was not compelled to 
také the 6,012 tons, because the défendant,, on October 31, 1894, being thereunto 
justlfled by the f allure of the , plaintiff to délivér meal according to the stand- 
ard of the contract, gave notice to the plaintiff that he revoked and canceled 
thç contract, and would not ablde by its terms, any longer, The case was tried 
beîore the court and a jury at the March term of the circuit court at Galves- 
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tou, and there was a verdict for the plaintiffi, on Mardi 7, 1S99, for tlie sum 
of $5,712, belng $3 a ton on 1,904 tons, with G per cent, interest from Novem- 
ber 1, 1894. The foUowing extract from tlie charge of the court recites the 
facts necessary to be stated, and also shows the material question of law in 
the case: "This case was brought by the plaintifC. the Southern Cotton-Oil 
Company, against II. L. Heflïn, (fharging, substantially, that in April, 1894, 
plaintift' and défendant entered into a contract by which défendant purchased 
from plaintiff its output of meal for the season of 1894-1895, commencing 
September 1, 1894, and ending March 31, 1895, for not less than 6,000 tons of 
meal, and not more than 10,000 tons, and any overplus of 10,000 tons being 
at the option of the défendant at the contract price of $18 per ton free on 
board cars at Houston. The défendant has alleged a spécifie agreement be- 
tween himself and the plaintiff in regard te the quality of this meal and put- 
ting in thèse meshes. That should hâve been determined by your spécial flnd- 
ings against the défendant. Under the undlsputed évidence in this case there 
are two thousand and eighty-four tons of the meal that were eontracted for 
that were received and paid for by the défendant. It is true that some com- 
plaint was made by the défendant that it was found, after the meal had gone 
abroad, there was some complaint in regard to it, and it was settied for there- 
after. That is ont of this case. There were one thousand nine 'hundred and 
four tons of meal received by the défendant, who refused to recelve it under 
the contract, at the contract price, beeause he said it was not the kind of meal 
eontracted for. Thereupon the plaintiff and the défendant agreed that the de- 
fendant should take the meal and pay $15 a ton, which he did, and the ques- 
tion between them of the $3 a ton should be thereafter determined; and. If it 
was determined that the meal was up to the quality called for in the contract, 
which was prime cotton-seed meal, the défendant would owe them $3 a ton, 
and, if not up to the standard eontracted for, he would not owe them $3 a ton. 
That was substantially the understanding between the parties. Thereafter, my 
recollection is that on October 31st the défendant, Heflin, gave the plaintiff 
notice that he would not take any more of the meal; that it was not up to 
the standard, and eould not be made up to the standard, with the applianees 
they had. That is my understanding of the effect of that letter. The plain- 
tiff claims that it made ail the meal up to ten thousand tons, and it sues for 
$3 a ton on one thousand nine hundred and four tons, and it sues for $6.50 a 
ton on six thousand and twelve tons, and sues for interest and Insurance, basing 
it upon a contract or letter not embraced in the contract, but a letter written 
by Mr. Heflin, stating if the meal was not shipped out as fast as made on the 
10-day clause about shipping orders, that he would pay the Insurance and 
interest. Therefore the determining question in this case is the question of 
the measure of damages in the event the contract was breached. It is a very 
doubtful question, but my judgment of the matter is that the plaintiff in this 
action has mistaken bis remedy on the measure of damages. The plaintiff 
sold this meal for $11.50 a ton, and charged the défendant with the différence 
between that and the contract price. A notice that he would not take any 
more of this meal would not eomply with the contract. Tlie défendant did 
not escape liability, provided the plaintiff, in its action, asserted the right meas- 
ure of damages. But when it was notlfied by the défendant that he would 
not take any more of the meal, then, in that case, the subséquent making of 
the meal was a matter which the plaintiff' was making for its own account,^ 
had a right to sell it to whom it wanted. But at tln^ expiration of March 31st 
it had a right to bring its action against the défendant for such profits as It 
would hâve made by the défendant complying with the contract and taking the 
meal at $18 a ton. But it does not assert any such measure of damages hère. 
It claims the right to enforce the contract wliother the défendant wants it 
enforced or not, and it claims the right to sell the article, charging the de- 
fendant with the différence in price realized on the sale of the six thousand and 
twelve tons and the contract price. I do not think that is the measure of 
damages. Therefore you will not regard the six thousand and twelve tons 
in this case, and ail that is left for you to consider is the one thousand nine 
hundred and four tons." The plaintiff duly excepted to that part of the charge 
relating to the 6,012 tons and the measure of damages, and also excepted to 
the refusai to give spécial charges presenting the theoiy eontended for by 
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the Blalntiff, whlcli Is fuUy stated in the opinion. Tlie jury rendered a ver- 
dict for the plaintifC for $5,7l2, witli interest from Nojember 1, 1894, and 
judgment was entered for that sum. The plaintifE brings the case to thls 
oourt on wrlt of errer. The material error asslgned is that the circuit court 
erred in the charge as to the measure of damages. 

J. d. Hutcheson (Hutcteson, Campbell & Meyer and Jas. B. & 
Chas. J. Stubbs, on the brief), for plaintifE in error. 
P. Charles Hume, for défendant in error. 

Before PARDEE, McGOBMICK, and SHELBY, Circuit Judges, 

SHÊLBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This is a suit for damages for breach of a contract. The mate- 
rial question in the case relates to the measure of damages. By 
the contract dated April 12, 1894, the Southern Cottqn-OU Com- 
pany, theplaintifÉ in errpr, sold to E,X. Heflin, the défendant in 
error, ail the prime cotton-seed cake and meal made at the mill 
of the former at Houston, Tex., durin'g the season beginning on 
September 1, 1894, and ending on Màr(jh 31, 1895, at $18 a ton of 
2,000 pounds, frète on boafd cars at Houston. The plaintiff guaran- 
tied a minimum quantity of 6,000 tons, and Heflin was not required 
to reeeive more than 10,000 tons. The cake and meal were to be 
packed in good, merchahtable sacks, and marked or branded as or- 
dered. The défendant agreed that thq plaintifE should not be with- 
out shipping orders at any time longer than 10 days, and that for 
any excess (over 10 days) he should pay both interest and insurance 
to the daté ôf the orders. 2,084 tons of meal were delivered by 
the plaiiitiff to the défendant under the contract, and were duly 
paid for. 1,904 tons were afterwards delivered in like manner, 
but Heflin claimed that the meal was not prime, and paid only |15 
a ton for it; 6,012 tohs ilvére afterwards made, and tendered by 
the plaintifE to the défendant under the contract,, which the latter 
refused to take, and the meal was then sold by the former at public 
sale, after notice to the latter, and it brought the then market 
price of f 11.50 a ton. The plaintifE was engaged in the business, 
and had been for several years, of pfoducing oil, meal, hulls, and 
lint from cott<)n seed. The 6,012 tons of meal were made after no- 
tice by the défendant to the plaintifE that the meal would not be re- 
ceived. 

The flrst count in the déclaration is for the différence between 
$15 a ton and $18 a ton on the 1,904 tons delivered under the con- 
tract, but not fuUy paid for. The plaintifE, under the ruling of the 
circuit court, had verdict and judgment for the différence, $5,712, 
with interest, ànd the questions relàtihg to that breach of the con- 
tract are elin^inated. There is also a count for damages for the 
failure and refusai of the défendant to accept the 6,012 tons, the 
price of which, by the contract, being $18 a ton. The plaintifE sold 
it, after notice to the défehdant, at kuction, for $11.50 a ton, which 
is shown to hâve been th^ market price. The plaintiff claimed and 
sued for $39,047.94, the différence between the contract price and 
the market price. The plaintiff recovered nothing on this count in 
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its d(îc'lai-ation. The learned judge who presided in the circuit 
court was of opinion, and so instructed the jury, that tlie différence 
between tlie contract price and the market price of the 0,012 tons 
was not the proper measure of damages. The correct measure of 
damages, the learned judge held, was tlie profit which the plaintiff 
would hâve made if the défendant had received the meal at the con- 
tract price. The jurj was, therefore, instructed to disregard the 
claim for |39,047.94. The court also held, in effect, that the de- 
l'endant's notice to the plaintiff that he would not accept the meal 
ended the contract. The idea is that the damages must be fixed 
by the condition of things at the date of the notice, because the no- 
tice itself was a breach of the contract. It is true that the plaintiff 
could hâve acted on the notice, and treated it as terminating the 
contract; but it was not compelled to do so. It had the right to 
hold to the contract as still in force, and tender the meal accord- 
ing to the contract. If the plaintiff had been building a house for 
the défendant, or cleaning and repairing paintings for him, or, to 
use a comprehensive phrase, if his contract had been one to do work 
and labor, an unequivocal notice to quit work would hâve flxed the 
period of the breach and the time from which to assess damages. 
But the contract was an executory contract of sale, and the pur- 
chaser cannot, by his action alone, deprive the vendor of any of 
the benefits of such contract. In such case the refusai of the pur- 
chaser to take the goods must be unequivocal, and "must hâve been 
acted on by the plaintiff"; otherwise, the refusai in advance of the 
time for deliverv does not flx the period for assessing the dam- 
ages. In Smoot's Case, 15 Wall.' 36, 48, 21 L. Ed. 107, the court, 
quoting Benjamin on Sales, said: 

"A mère assertion that the party will be unable or will refuse to perform 
his contract is not sufflcient. It must be a distinct and unequivocal absolute 
refusai to perform the promise, and must be treated and acted upon as such by 
the party to whom the promise was madc; for, if he afterwards continue to 
urge or demand a compliance with the contract, it is plain that he does not 
understand it to be at an end." 

The suprême court, in the case cited, in commenting on the English 
décisions, clearly affirmed the rule that, in the case of an executory 
contract of sale, where the défendant had agreed to receive and 
pay for wh^t, and who gave notice that he would not receive it, 
the measure of damages would not be governed by the price of wheat 
at the time of the notice, but by its value at the time of the tender. 
In the case of Dingley v. 01er, 117 U. S. 490, 503, 6 Sup. Ct. 854, 
29 L. Éd. 988, the court says: 

"The words or conduct relied on as a breach of the contract by anticipation 
must amount to a total refusai to perform it; and that does not, by Itself, 
amount to a breach of the contract unless so acted upon and adopted by the 
other party." 

When the défendant gave notice that he would not receive the 
meal, he could not hâve complained if the plaintiff had acted upon 
the notice, and sued him at once. But he could not require the 
plaintiff to recède from its contract. The plaintiff had a vested right 
in the contract to deliver the meal sold at the time flxed by the agrée- 
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ment, ap4' do notice of the défendant éould deprive it of this right. 
Thîs seéiHs wéll settled by aiithority. Kadish v. Young, 108 111. 175, 
178; Railway Co. v. Richards, 152 111. 69, 100, 38 N. E. 773, 30 L. 
R. A. 33; Marks V. Van Eeghen, 30 G. C. A. 208, 85 Ted. 855; Sedg. 
Dam. (6th Ed.) § 284; Zuck v. McClure, 98 Pa. St. 541; Cooper v. 
Young, 22 Ga. 269. 

Thé contention of the plaintiff is that the proper measure of dam- 
ages iS the différence between the market value of the cotton-seed 
meal and the contract price. If this contention is right, the in- 
structions given to the jury were erroneous. The learned counsel 
for the défendant correctly says: 

"It Is not the concem of the défendant to define and maintain, as applicaljle 
to the case presented, the true measure of damages. It is enough for him to 
meet the claim of the plaintiff that tie measure contended for by It is the true 
one." 

It is not denied, however, by counsel for défendant, that on proper 
suit the plaintiff was entitled to damages in some measure for the 
breaeh. in question. The learned judge who tried the case in the 
circuit court so held. He directed a verdict against the plaintiff 
as to the breaeh in question, because it had mistaken the measure 
of damages. He charged the jury : "It is a very doubtful question, 
but my judgment of the matter is that the plaintiff in this action 
bas mistaken his remedy on the measure of damages." Notwith- 
standing his dîsclaimer of the burden of stating the true rule of 
damages in the case, it appears from the argument of counsel for 
the défendant that the rule he thinks should govern is that the dam- 
ages should be measured by the différence between the amount it 
would cost the plaintiff to make and deliver the meal and the con- 
tract price; that is, that the plaintiff should prove and recover the 
profit it would hâve made if there had been no breaeh of the con- 
tract. We will state the two contentions side by side, so as to pré- 
sent both théories. The défendant contends that his notice that he 
would not accept the meal ended the contract; that, admitting his 
liability for damages, the foUowing is the rule for assessing them: 

"The measure of damages upon articles covered by such a contract, for 
which no materials had beeii bought, and, upon which no work had been ex- 
pended, at the time of the breaeh, is the différence between the amount it -would 
cost the manufacturer to make and deliver them and their contract price, if 
that price Is greater than the cost." 

The plaintiff contends that the defendant's notice that he would 
not accept the meal did not end the contract ; that the plaintiff 
could, at its option, notwithstanding the notice, still keep the con- 
tract in force, make and tender the meal àccording to the contract; 
and, having done so, that the measure of damages is the différence 
between the contract price and the market price, the former price 
being the higher. What the law aims at in ail cases is to do. jus- 
tice between the litigants,, and a just measure of damages is one 
which affords compensation, and only compensation. In the case 
of a breaeh of contract for work and labor doue and materials fur- 
nished the rule is plain. The measure of damages in such case, 
where the employer stops the work, and the workman or contractor 
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sues, is (1) his outlay and expenses, less the value of raaterials on 
hand; (2) the profits he miglit hâve realized by performance. The 
first item he may recover in ail cases. The second he may recover 
when the profits are the direct fruit of the contract, and not too' re- 
mote or spéculative. U. S. v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 
28 L. Ed. 1C8. If one who has contracted to build a creauiery is 
notifled not to build it, he cannot go on and build it, regardless of 
the notice, and recover the contract price. Davis v. Bronson ÇS. D.) 
50 K W. 830, 16 L. K. A. 655. In Clark v. Marsiglia, 1 Denio, 317, 
the plaintiff, an artist, was employed to clean and repair certain 
pictures, the property of the défendant. The défendant, before the 
work was completed, notified the plaintiff not to perform the work. 
It was held that the plaintiff could not recover the whole amount 
agreed on for the work, but only compensation for such injury as 
he had received by the breach of the contract. From thèse cases 
it is seen that the measure of damages contended for by the Refend- 
ant is, in the main, correct, when applied to a suit for damages for 
a breach of a contract to build a house, or when applied to a con- 
tract for work and labor. What is the rule for the breach of a con- 
tract of sale? In 2 Benj. Sales (3d Ed.) p. 1075, §§ 1011, 1012, it is 
said: 

"Where a contract to deliver goods at a certain price is brokeu, tlie proper 
measure of damages, in gênerai, is tlie différence between the contract price 
and tlie marliet price of such goods at the time when the contract is broken, 
beeause the purchaser, having his money in his hands, may go into the 
market and buy. So, If a contract to accept and pay for goods is broken, the 
same rule may be properly applied, for the seller may take his goods into the 
market, and obtain the current price for them. ïhe date at whieli the con- 
tract is considered to hâve been broken is that at which the goods were to 
bave been delivered, not that at which the buyer may give notice that he in- 
tends to break the contract, and to refuse accepting the goods." 

In McLean v. Richardson, 127 Mass. 339, the plaintiff had sold 
hides to the défendant, which he refused to receive. On suit for 
damages for breach of the contract it was held that the measure of 
damages was the différence between the contract price and the price 
received on the resale of the hides. In Dustan v. McAndrew, 44 
N. Y. 72, on similar facts, it was held that, on the purchaser's re- 
fusai to take the property, the vendor could sell it, after notice to 
the purchaser, and recover the différence between the contract price 
and that realized on the sale. That the measure of damages for 
the refusai of a vendee to take the goods is the différence between 
the market price and the contract price seems well settled by au- 
thority. Waples v. Overaker, 77 Tex. 7, 13 S. W. 527; Sedg. Sleas. 
Dam. (8th Ed.) § 753; Id. (Oth Ed.) p. 340, § 284; Suth. Dam. (2d Ed.) 
647; Wood, Mayne, Dam. § 150; Chit. Cont. (llth Am. Ed.) p. 1079. 
The authorities indicate that one rule as to damages would apply 
if the contract in this case be one for work and labor, and that an- 
other would apjdy if it be an executory contract of sale. Is the con- 
tract in question hère one of sale, or is it one for work and labor? 
It is true that work was to be doue to couvert the cotton seed into 
meal, but this was to be done by the manufacturer on his own ma- 
terial to prépare it for market. If the cotton-seed meal had been re- 
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ceÎTéd, and suit had beeh brought to obtain payment, woald the 
action haVe been for work and labor done or for goods sold? Clearly, 
no rëcovery could be had for work and labor, because the work was 
done on plaintiff' s material, and for itself. If the contract is such 
that a chattel is ultimately to be delivered by tlie plaintiff to tlie 
défendant, when ît has been delivered the action would be for the 
sale of the chattel, and not for work ând labor done. Lee v. Grriffln, 
30 Law Jr. Q. B. 252; 1 Benj. Sales (3d Ed.) §' 116. 'Trom the very 
deânîtion of a sale, the raie would seem to be at once deducible that, 
if thé contract is inteûded to resuit in transferring for a price from 
B. to A. a chattel in which A. had no previous property, it is a con- 
tract for the sale of a chattel." 1 Benj. Sales (8d Ed.) § 117. 

The case of Masterton t. Mayor, etc., 7 Hill, 61, has been quoted 
approvihgly more than once by thë suprême court of the United 
States. We firid the case cited in both briefs in the présent case. 
That caSe shëds much light on the question contestèd hère. The 
plaintiff^ coutracted to procure, manufacture, and deliver ail the 
marble necessary for a certain public building, in considération 
whereof the défendants agreed to pay the plaintiffs a specified sum 
in installménts as the work progressed. Some of the marble was 
delivered and paid for. The défendants then stopped building, and 
notifled the plaintiffs that they would not take any more of the 
marble. It will be seen at once that the case, in some of its features, 
is strikingly like the case at bar. The court held,,,in a suit for 
damages for breach of the contract, that the measure of damages 
"was the différence between what the performance, would hâve cost 
the plaintiffs and the price which thé défendants had agreed to pay." 
That is the rule which counsel for the défendant contends for. 
Without referring to other différences in the two cases, there is 
one thought running through the opinion quqted that shows that 
on thé f acts of the présent case the 'New York court would hâve 
applied a différent rule. The opiiiiôn shows that thè rule as to 
damages adbpted in that case was forced on the court by th-e fact 
that the marble had no well-ascèrtained market value. We ârst 
quote from the opinion the comments of the court on the English 
cases statlng the gênerai rule, and tlïèn the réàsons given for de- 
parting from ît: 

"In Boorman y. Nasli, ? BaVn. iSi C. 145, It appeared that the défendant con- 
tracted in lifovember for à quantity of ■ cil, one-half to be delivered to him in 
February folfowlng, and the rest In March; but he refused to recel ve any part 
of It. And the court held that the plaintiff was entitled to the différence be- 
tween tie contract price, and that which might hâve been obtained in market 
on the days wben the contract ought to hâve been completed. See MacLean 
V. Dunn, 4 Bing. 722. The case of Ijeigh V. Patei-son, 8 Taunt. 540, was one 
in which the vehdôr was sued for not delivering goods on the 31st of December, 
accordliig to bis contract. It appeared that in the month of October preceding 
he had apprised the vendee that the goods would not be delivered, at which 
tlme the market value was considerably less than on the 31st of December. 
The court held that the vendee had a rlght to regard the contract as subsisting 
untll the 31st of December, if he chose, and recover the différence between 
the contract price and the market value on that day. See, also, Gainsford v. 
Carroll, 2 Barn. & C. 624. * * * The only difficulty or embarrassment in 
applying the gênerai rule grows eut of the fact that the article In question 
does not appeâr to httve any well-ascertained market value. But this cannot 
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change the principle wliich must govern. but only the mode of ascertaining the 
actual value of the article, or rather the cost to the party producing it Where 
the article has no market value, au investigation Into the constituent éléments 
of the cost to the party who has cnutraeted to furnlsh it becomes necessai-y; 
and that, compared with the contract price, will atïord the measure of dam- 
ages." 

If the cotton-seed meal had no market value, we might be forced 
to adopt a similar rule to prevent a failure of justice. Such rule, 
however, if feasible at ail, would be very difficult of application 
bere. The market value of a staple product is not likely to be be- 
low the cost of its production. It is usually above. The excess of 
market value over cost of production is the margin of profit. If 
the cost of production was less than the market price, iJll.SO a ton, 
the rule contended for by the défendant would increase, and not 
diminish, his liability. Is not the contention, while it is fairly legiti- 
mate, really for the purpose of applying a rule that will make it 
difficult, if not impossible, for the plaintifE to make the required 
proof? The plaintifl: was producing by the same process, out of 
the same raw material, several marketable products, — oil, meal, 
cake, hulls, and lint. The oil is the chief and most valuable product, 
but each product has a market value. The défendant insists that, 
to recover for the breach of the contract, the plaintiff must show 
the profit it would make on the meal at the contract price, and there- 
fore show what it costs to make the meal. The proof would be diffi- 
cult, and we know of no settled rule by which the costs of the ma- 
terial and labor could be apportioned among the varions products. 
We do not say that damages could not be sufficiently proved to 
allow a recovery on such a basis, but we do hold that the applica- 
tion of such a rule in the présent case involves such difflculty and 
uncertainty that it should not be applied when a just rule of easier 
application exists. In Griiïin v. Colver, 16 N. Y. 489, 495, the court 
said that: 

"Cases not infrequently occur * * • vvhere the amonnt of damages may 
be estimated in a varlety of ways. In ail such cases the law * * * uni- 
formly adopts that mode of estimating the damages which is most deflnite and 
certain." S Am. & Eng. Enc. Law (.2d Ed.) Cil. 

In applying rules as to the measure of damages the courts must 
hâve regard to the particular facts of the case in question. Each case 
is sui generis. The court should not attempt to formulate rules in 
one case to govern ail possible cases. It could not be done success- 
fuUy, any more than a définition of fraud could be fonnulated to 
cover ail future cases. We hâve commented on the différent rules 
generaUy applied to cases of contract of sale and of contract for 
work and labor. But, without disputing about names, let us examine 
the characteristic features of this case. The plaintifE was not making 
one product only; it was making several, obtained from the same 
perishable raw material. Ail were made for sale. The meal sold 
to the défendant was not the chief product. When notifled by the 
défendant that he would not take the meal, the plaintiff could not 
quit making it without stopping the mill and abandoning its busi- 
ness of making the other products. To do this the plaintiff would 
violate its other contracts as to oil, hulls, and lint. The case is not 
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analogous to a contract to make a soda-water apparatus, as in Ttifts 
y. Lawrence, 77 Tex. 526, 4 S. W. 165, where only one cliattel and 
two contracting parties are coneemed; nor is it strictly analogous 
to a contract to manufacture cornshellers, as in Kingman & Oo. 
V. Western Mfg. Co., 34 C. C. A. 489, 92 Ped. 486, where only one 
thing is being produced ont of the same raw material. Cornshellers, 
or agricultural implements, cannot be said to hâve a well-estab- 
lished inarket value, like cotton, wheat, or cotton-seed meal. The 
courts may say in some cases that the work should be stopped on 
notice by one party of an abandonment of the contract, but in a case 
like the présent one it would be impossible to fairly apply such a 
rule. The plaintiff must go on with its work, its regular business. 
One incident of its work is to produce the meal. On the defend- 
ant's refusai to receive it according to his contract, it having fallen 
in price, he is justly liable for damages, and the fairest and most 
certain measure of damages is the différence between the market 
value and the contract price. The circuit court erred in the in- 
structions given the jury as to the measure of damages. The judg- 
ment of the circuit court is reversed, with instructions to grant a 
new trial) and to proceed in conformity to the opinion of this court. 



RANDLE V. BARNARD. 

(Circuit Court, E. D. Missouri, E. D. February 1, 1900.) 

No. 4,095. 

1. Action on Bond— Pleadîno-^Ayailable Dépense. 

In an action against the surety on a bond for tlie performance of a con- 
tract to rent, and pay for the lease of, a hôtel, which was to be ready for 
occupation by a certain date, défendant denied tliat his principal failed 
to pay, and alleged that there was nothing due; that plaintiff failed to com- 
plète and furnish the building by the time fixed by the contract, and that, 
without defendant's knowledge or consent, plaintiff's time for eompletion 
was extended; and that plaintiff wholly failed to Iteep his agreement. 
HeM not to warrant the défense that when the lease was executed it was 
agreed, contrary to the origital contract, that lessee should furnish the 
building, and défendant should allow him a certain sum therefor, to be 
paid in monthly installments in advance, or that, according to the original 
agreement, no sublease was to be executed, and that the lease, as executed, 
gave the lessee the unrestricted privilège of subletting the basement. 

3. Same— Answkr^Pbbsentation dp Issue — Suppiciency. 

: In an action against a surety on a bond for the performance of a con- 
tract to rent, and to pay for the lease of, a hôtel, an avei-ment in the an- 
swer that plaintiff wholly failed to comply with the contract. and wholly 
failed to keep stipulations agreed to, is not sufliciently spécifie to présent 
an issue of fact. 

3. Same. 

Where a surety for the performance of a contract relies in défense on 
the obligée'» changes in the contract, made by the parties thereto without 
his knowledge or consent, he should dlstiDCtly plead the covenants of the 
original contract which were changea. 
i. Same — What Intei^est Recoverable. 

Apart from statute, it seems that interest might be recovered on the 
damages resulting from a breach of the bond, from the date of the breach 
to the date of the judgment, even if the same exceeds the penalty of the 
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bond; but where the statute of the state in whieh tbe bond was executed 
and delivered, as eonstrued by the suprême court 6f sueh state, forbids a 
recovery of sueh interest, sucli statute and construction tliereof will be 
followed by tbe fédéral courts. 

McKeighan, Barclay & Watts and A. W. Hope, for plaintiiï. 
Geo. W. Taussig, for défendant. 

ADAMS, District Judge. This is an action counting on a bond, 
in the pénal siim of |5,000, executed October 29, 1892, by the de- 
fendant as surety for one A. C. Ricksecker, the principal in the bond. 
The pétition shows that the condition of the bond is for the faith- 
ful performance of the covenants of a certain contract, of even date 
with the bond, executed by and between the plaintifE and Rick- 
secker; and, by way of alleging a breach, the plaintifE avers that 
in and by the contract the principal agreed, among other things, 
to rent a certain building, situate in the city of Chicago, from the 
plaintiff for a period of 183 days, conimencing on the Ist day of 
May, 1893, and to pay plaintiff therefor, as rent, the sum of $140 
for each and every day during the term, in monthly installments 
in advance, on the first business day of each calendar month dur- 
ing said term, and that Ricksecker failed to pay the rent so agreed 
to be paid by him, in a sum largely in excess of the penalty of the 
bond. The answer of the défendant admits the exécution of the 
bond, subject to the condition already stated; admits that, among 
other things, the contract referred to in the bond required Rick- 
secker to pay rent for the building as alleged in the pétition ; dénies 
that Ricksecker failed to pay the rent, and allèges that there was 
nothing due to plaintifE from him on account of rent at the time 
this suit was instituted; and, by way of affirmative défense, the 
défendant pleads, in substance, as f ollows : That, according to the 
terms of the contract referred to in the bond, the plaintitf agreed 
to build and complète the building there provided for on or before 
the Ist day of May, 1893, in accordance with certain plans and 
spécifications which were made part of the contract; that said 
building, when completed, was to contain 140 rooms, to be furnished 
by the plaintiff with good and substantial bedroom furniture, and 
made fit for occupancy of guests, on or before the Ist day of May, 
1893; that plaintiff did not build, complète, and equip the build- 
ing on or before the Ist day of May, 1893, as required by the con- 
tract, in this: that he did not on or before that date furnish said 
rooms with good and substantial bedroom furniture, and did not, 
prior to that date, make the rooms fit for occupancy of guests. 
And, further answering, the said défendant allèges as f ollows: 

"That after the exécution of said contract of October 29, 1802, between the 
said Kandle and said Ricksecker, the said Kandle and Ricksecker, without the 
knowledge or consent of this défendant, did vary and change tlie said contract, 
in this: that the said Ricksecker and Randle did agrée that the said building, 
to be erected, built, and completed, according to the said contract. on or before 
the Ist day of May, 1893, should be erected, built, and completed on a day 
subséquent to said May 1, 1893, and that said Ricksecker and said Randle did, 
after the exécution of said bond of défendant, and without tlie consent of de- 
fendant, agrée to change said contract of October 29, 1892, so tliat the said 
Randle should not be obliged to furnish each of said rooms with good and sub- 
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stantlal plaln (ufpjture, as bedroopis, and make the s^nie ât for occupaijcy of 
guests, on or feefore the, Ist day of, i^ay, 1898, ansJ fli^ agrée that iji Hen there- 
for said Ranfjle -v^ould furnish sald ropins, and makei the same fit for occu- 
pancy of guests, on a day subséquent to the said Isl^ day of May,, 1893, ail 
without the consent of this défendant. Défendant, further ariswering, states 
that the plaintiff iwhoUy faHèd tt -cyonîply with theagreement enterefl Into* by 
him (plalntlflf) on Oetober 29, 1892, with said Biclisecker, and that tUe said 
Randle wholly failed to keep each and every agreement by him stipulated to 
be kept by said contract." 

The reply is a gênerai déniai. 

I hâve stated the substance of thé pleadings in this case becanse 
of the argument of counsel for the défendant, in his brief , in whieh he 
contends that by the original agreement, pursuant to which the bond 
was given, Eandle was to furnish the chamber serTice for the 
hôtel, and that when the leasé was flnally executed, ion May 11, 
1893, it was agreed that Kicksecker should actually furnish the 
service, and that the plaintiff should allow him, for supplying the 
same, |l,O0O, i to be paid at the rate of |166.66 per mohth in ad- 
vance. It is also claimed in argument that according to the orig- 
inal agreement no sublease was to be made by Kicksecker without 
Kandle's consent, but that the lease, as executed oin May llth, con- 
ferred upon Rickseckçr unrestricted privilège to sublet the base- 
ment for restaurant purposes. I am of opinion that, under the 
pleadings in this case, no such défenses are available fo the défend- 
ant. The court's attention was not called to any such pretended 
defehse during the trial, and I was not aware that any such claim 
would be made until I examined the brief s of counsel for thé de- 
fendant prepàratory to deoiding this case. If such claim had been 
made at the time of the hearing, I should not hâve hesitatëd to rule 
it out, and to exclude any évidence concerning it under the plead- 
ings as they stand. The clause found at the end of the answer 
of the défendant, already quoted, to the effect that plaintiff wholly 
failed to comply with the agreement entered into by him on Oetober 
29, 1892, and that the plaintiff wholly failed to keep èach and every 
agreement by Mm stipulated to be kept in said contract, is not 
sufficiently spécifie to présent an issue of fact. In cases like this 
it is incumbent upon the défendant to distinctly plead the cove- 
aants of the original contract which were changed by the principal 
and obligée in the bond, upon which the surety relies as a défense. 
The sole issue of fact, therèfore, for trial in this case is whether 
there was an extension of time given by Kicksecker to the plaintiff 
to finish the building which Kicksecker was about to rent, and 
whether such agreement was known and consented to by the de- 
fendant surety. The original agreement of Oetober 29, 1892, re- 
quired the plaintiff to complète the building in question on or bef ore 
May 1, 1893, and required Eîcksecker to lease thè same and pay the 
stipulated rent therefor; and éach of the parties to the agreement 
were required, by its terms and provisions, to exécute a bond con- 
ditioned for the faitlif ul performance by them of their respective 
obligations. There is no dbubt that plaintiff failed to hâve the 
building completed and ready f'or ocçupancy in accordance with the 
covenants of the contract, ahd there is no doubt that Kicksecker, 
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after being made aware of the fact that the plaintiff could not 
fuUy complète the building by May Ist, came to an understanding 
with the plaintiff with respect thereto, and claimed damages as a 
result thereof, and adjusted such damages with the plaintiff. In 
other words, Ricksecker, instead of rescinding the contract, or re- 
fusing to perform by reason of plaintift's breach, waived his right 
to do se, and sought his remedy in the assertion of a claim for 
damages against the plaintiff by reason of his breach, and settled 
such claim by accepting, in full thereof, $2,170, or one-half a month's 
rent. The plaintiff earnestly contends that such action by Rick- 
secker, taken under circumstances like those already disclosed, 
whereby the possibility of breaches by either side was contemplated, 
and sùrety required of and given by them, respectively, for the 
f aithf ul performance of their covenant obligations, does not con- 
stitute such a change or variation of the contract as to discharge 
the surety, even if he did not consent speciflcally thereto at the 
time it was made. But I do not deem it necessary to rest the dé- 
cision of this case on the soundness of this proposition alone. This 
view has much support in the case of Eice t. Filene, 6 Allen, 230. 
But, whether tenable or not, and whether applicable to this case, 
as already stated, I do not deem it necessary to décide. 

An issue of fact is raised by the pleadings, touching the surety's 
actual knowledge of, and consent to, the adjustment made between 
Ricksecker and the plaintiff. In determining this issue, I hâve tak- 
en in to considération the évidence showing the relations of Rick- 
secker and défendant, Barnard, at the time the original contract 
and bond were executed. It appears that by an instrument bearing 
even date with the bond in suit, executed by Ricksecker and the 
défendant, they agreed as follows: 

"I, A. C. Ricksecker, for and in considération of Geo. D. Barnard's signing 
a five thousand dollar bond in favor of C. H. Randle, and the advancing of 
flve hundred dollars in money as called for "hy me, do hereby agrée to pay Geo. 
D. Barnard, of St. Louis. Missouri, the $500.00 advaneed by hîm to me, and. 
twenty-five per cent, of ail the net profits arising from the leasing .of a certain 
property to be erected on Fortieth street, about tUree hundred feet west of 
Cottage Grove avenue, in the city of Chicago, Cogk county, and state of Il- 
linois, to be erected by Mr. C. H. Randle, and under contract of lease to the 
sald A. C. Ricksecker, whieh contract of lease is hereby referred to, and made 
a part of this contract. The said A. C. Ricksecker further agrées to pay to 
the sald Geo. D. Barnard flfteen per cent, of the net profits on ail other deals 
to be made by the said A. 0. Ricksecker in the city of Chicago, and whieh he 
Is enabled to make because of the signing of the aforesaid iJô.OOO bond, and 
advancement of the $500 in money. The said A. C. Ricksecker hereby agrées 
to submit ail trades or deals made by him to the said Geo. D. Barnard for his 
approval. In wltness whereof, we hâve hereunto set our hands and seals this 
29th day of October, 1892 

"[Signed] A. C. Ricksecker. [L. S.] 

"Geo. D. Barnard. [L. S.]" 

The foregoing agreement relates primarily to the particùlar busi- 
ness project of securing the building involved in this case, and while, 
as has been held, this contract does not create a relation of part- 
nership between the parties (Randle v. Barnard, 26 G. C. A. 568, 81 
Ped. 682), it nevertheless throws some light on the question sharply 
at issue in the case now before the court. The défendant, it ap- 
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pears, had an important interest in the resuit of Ricksecker's venture. 
It is clear frojn the évidence tliat abopt the Ist of May, 1893, when 
it became apparent, that plaintiff, would not be able to complète 
the building witlun the stipulated time, Kicksecker entered into 
an active correspondence with the, défendant, and continued it f rom 
that tiiçe until ,the llth day of ^lay, when the adjustment was 
reached between Ricksecker and thé plaintiff. S6 Eicksecker and 
Barnard both testify. Much of this correspondence was not pro- 
duced at the trial, and the court i^ compelled to consider the in- 
hérent probabilities, and rely largely upon the évidence of Mr. 
Barnard and Mr. Ricksecker with respect to its contents. After 
giving thèse things a careful considération, I cannot resist the con- 
viction that Ricksecker fully inf ormed Barnard concerning the situ- 
ation, and his negotiations with the plaintiff in adjusting the claim 
for damages by reason of the delay in completing the building, and 
that Barnard fully advised Ricksecker in relation to the same. How, 
in the nature of things, could it be otherwise? Barnard was largely 
interested in the venturé, and had at the outset exacted a promise 
from Ricksecker to mal^e no trades without his approval. 'WTiat 
was this active correspondence at this particular juncture about? 
No occasion for it, other than the exigency of the building venture, 
is attempted to be shown by défendant. It seems to me so ex- 
tremely reasonable, under the circumstances, that Ricksecker should 
hâve , consulted Barnard, and secured his approval of the adjust- 
ment in question, that scarcely anything less than the production 
of the correspondence and a clear démonstration should suiîfice to 
establish the contrary, Instead of this, the proof shows that the 
défendant, in the midst of the correspondence, directs Ricksecker 
to foUow an attorney's advice. Not only so, but the testimony of 
the défendant and Ricksecker, in my opinion, when considered as a 
whole, shows that Barnard was fully cognizant of what was being 
done by Ricksecker and fully advised him in the promises. A tele- 
gram dated May 5, 1893, was sent to Ricksecker by Barnard. It is 
as follows: 

"St. Louis, Mo., May 5, 1893. 
"Owner not fiUing contract, releases you and me as boudsinen. You foUow 
Dent's advise. Do not pay for May. Oan see you Monday. 

"[Signed] Geo. D. Barnard.*' 

The Dent hère referred to was an attorney at law, and, without 
doubt, he was consulted, and his advice followed. I am satisfled, 
from a considération of the relations of the parties ànd ail the évi- 
dence in the case, that the adjustmerit as inade by Ricksecker with 
the plaintiff was known to, and âpproved by, the défendant. The 
fact relied upon by défendant, that he stated in his telegram and 
letter of May 5th, conflrming the telegram, that he and Ricksecker, 
by reason of plaintifï's ffiilure to complète the building in time, 
were both released from, the obligations of the bond, seems, in the 
light of what they then and subsequently did, to be a statement of 
a right to a release which défendant conceived they had, rather than 
a right which the défendant then and there flnaj,ly and conclusively 
determined to assert. Even if his purpose then was, by the use of 
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that laiij;iiage, to vvash his hands of the entire transaction, it, in 
luy oiîinion, was abandoned by his subséquent participation in, and 
approval of, the adjustment as made. Xeither he nor his principal 
was apparently willing to rescind the contract by reason of plain- 
tiff's breaeh. On the contrary, they agreed to waive the breach, 
talce damages resulting therefrom, and go on with their joint 
venture, in the liope, doubtless, as stated by the défendant in a 
letter written to his principal on August 24, i893, of making them- 
sel\( s whole out of the hôtel. 

The proof shows that Eicksecker failed to pay rent for the prem- 
ises in question, in the amount of about |18,000. Plaintiff is there- 
fore entitled to a judg-ment for the full penalty of the bond, |5,000. 

It is urged by plaintiff's counsel that he is entitled to interest 
on the penalty of the bond, by way of damages for nonpayment of 
the money when the liability accrued, from the date of the breach 
to the présent time; and he relies upon an array of cases, the rea- 
soning of which. strongly commends itself to my judgment. Thèse 
cases are Périt v. Wallis, 2 Dali. 252, 1 L. Ed. 370; U. S. v. Arnold, 
24 Fed. Cas. 868; Id., 9 Oranch, 104, 3 L. Ed. 671; Wyman v. Robin- 
son, 73 Me. 384; Judge of Probate v. Hevdock, 8 N. H. 491; Carter 
T. Thorn, 18 B. Mon. 613; Williams v. Willson, 1 Vt. 266; Sedg. 
Meas. Dam. (9th Ed.) § 678. But inasmuch as the bond in suit was 
executed and delivered, as the proof shows, in the state of Mis- 
souri, its force and effect must be governed by the laws of Missouri 
relating thereto. Sections 866, 869, Eev. St. Mo. 1889, provide, in 
substance, as follows: That, in every action upon any bond for the 
breach of any condition other than the payment of money, judgment 
shall be rendered for the penalty of the bond, together with costs 
of suit. Thèse sections were construed by the suprême court of 
Missouri in the cases of State v. Sandusky, 46 Mo. 377, and Smiley 
V. Cockrell, 92 Mo. 105, 4 S. W. 443, so as to exclude any other judg- 
ment than that particularly specified, namely, judgment for the 
penalty, with costs of suit. The case last cited was a suit on a 
bond for the pénal sum of ?4,000, conditioned for the faithful per- 
formance of duties, — in other words, not for the payment of money, 
in terras, — and in this respect was quite like the bond now in suit. 
The trial court rendered a judgment for the amount of the penalty 
of the bond, with an additional sum of |580 for interest, calculated 
thereon from the date of the breach to the day of trial. This, in 
the view the court took of the statutes just referred to, was decided 
to be erroneous. Following the interprétation of the highest tri- 
bunal in tlie state, of its own laws, which is a well-recognized rule 
of the fédéral courts, I cannot allow a recovery in this case for a 
sam greater than the penalty of the bond. 
99 F.— 23 



354 99 FEDERAL REPORTER. 

,,,,',/, ■,!,; UNION SEAVER-PIPÉ CO. V. CONNELLY. 

(Circuit Court, N. D. IlUnols, N, D. January 29, 1900.) 
No. 24,361. 

1. NOTBTO TrDST— AVOIDANCB. 

A note made for a balance due on goods bought from a corporation can- 
not be avoided merely because the latter is a trust organized to create and 
carry out rèstHctions in trade Contrary to the eommon law. 

2. Samb. 

A note niade for a balance due on goods bought from a corporation can- 
not be aVoided merely beçause the latter is a trust organized to create and 
«arry out restrictions in trade contrary to the "Sherman Act" (Act Cong. 
July 2, 1890), as thàt only eovéïjs dôntràcts which are themselves in re- 
stralnt 6f trade, and does not attect thosé which "merely Indirectly, re- 
lûotely, Jneldentally, or collaterally regulate, to a greater or less degree, 
Interstate commerce between the states." 

3. Ii.LiN'ois, Trust Law— CoNSTiTDTiOfUAWTYi 

Act 111. July 1, 1893, deflning trusta and conspjracles against trade, de- 
darlng conti^acts in violatlop of itS lirotlsious void, etc.', provides (section 
9) that It shall not apply to agrlcûltural products or live • stock while In the 
hands of pïoducers. EelA, that sueh' section rendered the entlrèiact void, 
as a violation of section 1; o£ the fourteenth amendment of the fédéral con- 
stitution, an^ the proyisloi» of , Gon^J;. lU. art. 4, § 22, that, in cases where a 
gênerai law ean be made applicable, no spécial laW shall be passed. 

Herbert W. Hamlin and Ed-çrin Walker, for plainttff. 
O'Donnell & Goghlan ànâ Jolm R. McEee, for défendant 

KOHLSAAT, Pistcict Jju^ge. , Plaintiff in this çapebrings suit 
to recover on certain proiftipsory potes giyen by (Jefendant for bal- 
ance due on purcbases and dftliveries of sewer pipe. Défendant 
pleads the gênerai issu», auid igives notices tbereundec of tliree spé- 
cial défenses, ail of wMçli;are.J)aged upon the theory that plaintiff 
wm a trijstsor combinatioi;! organized for the express purpose of 
cr^ating and carrying ottt restrictions in trade, contrary (1) to the 
eommon law in force botb in Phio and Jllinois; (3) to the act of 
congress of July 2, 1890, comflaonly called the "Sherman Àct" ; and 
(3) to the statute of the state of Illinois taking effect on July 1, 1893. 

As to the matters set o^it in, the flrst notice of spécial défense, 
it is undoubtedly true thjat by the eommon law contracts which are 
themselves directly in restraint of trade may, in a proceeding based 
thereon, be d?clared void and unenforceable by the courts; but 
there is no case brought to; the attention of the court in which it 
has been held that at commoïi law a contrgçt not in itself in restraint 
of trade is void because: one of the parties thereto is a party to a 
contract whiç^ is in restraint of trade,; and the ope contract is in 
directly based upon the other. The f act, that one party to a con- 
tract is engaged in illégal acts will not, at eommon law, avail the 
other party as a défense to the enforcement of a contract in itself 
légal. The first notice of spécial défense will therefore be stricken 
out. 

It will be seen by an inspection of the so-called "Sherman Act," 
and of the opinion of Mr. Justice Peckham in the Addyston Pipe & 
Steel Co. Case (decided by the United States suprême court, Dec. 
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4, 1899) 20 Sup. Cl. 9G, Adv. S. V. S. 96, 44 L. Ed. , tliat the act 

only covers contracta which are themselves directly in restraint of 
trade, and does not affect those which "merely indirectly, remotely, 
incidentally, or collaterally regulate, to a greater or less degree, in- 
terstate commerce among the states." It therefore follows that 
the second matter of spécial défense set up mnst be stricken out. 

Now, coming to the ground of spécial défense set up in the third 
notice, to wit, the Illinois statute which went into effect on July 
1, 1893: This statute, in terms, provides that the défense herein 
set up may be maintained as a bar; and, if th.e statute is valid, then 
plaintifE cannot recover in this case, if it be, as averred by de- 
fendant, a corporation organized in restraint of trade, and a trust, 
under ike définition contained in said statute. Plaintiff contendiS 
that the said statute is unconstitutional (1) because it is obnoxious 
to section 1 of the fourteenth amendment of the fédéral constitu- 
tion, which reads, in part, as follows: "No state shall make or 
enforce any law which shall abridge the privilèges or immunities 
of citizens of the United States, uor shall any state deprive any per- 
son of life, liberty or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the 
laws;" and also (2) because it is in contravention of section 22 of 
article 4 of the constitution of the state of Illinois, which reads, 
in part, as follows : "In ail other cases where a gênerai law can 
be made applicable, no spécial law shall be enacted." The said stat- 
ute of July 1, 1893, after deflning a trust, and setting out the varions 
penalties provided for violation of the act, provides, in section 9, 
that "the provisions of this act shall not apply to agricultural 
products or live stock while in the hands of the producer or raiser." 
Can it be claimed that, under this clause 9, every person within 
the jurisdiction of the state of Illinois bas equal protection of the 
laws? Is not this class législation? Is it in accordance with sec- 
tion 1 of the fourteentb amendment to the fédéral constitution 
that those who produce or raise agricultural products or live stock 
shall be exempted from the provisions of a statute which, by its 
terms, are binding on every other citizen or person within the 
state? I think clearly not. I am of the opinion that this statute con- 
tains both class and spécial législation, and is in contravention of 
both the fédéral and state constitutions, and therefore void. 

It is urged that, granting the unconstitutionality of said ninth 
clause, yet it may be declared void without affecting the validity 
of the remaining clauses of said act. If this were so, then, by de- 
claring said clause void, the courts would make the act binding upon 
those classes of persons within the state which the législature had 
specially exempted from its provisions. This would be judicial légis- 
lation of the most flagrant character. In my opinion, the said 
clause 9 taints the whole act, and renders it ail void. Therefore 
the spécial défense set up in the third notice must be stricken out. 
It follows upon the record, as it is with the said three matters of 
spécial défense stricken out, that a verdict must be given for the 
plaintiff for the face of the notes in suit, and interest thereon from 
maturity at 5 per cent., and the jury will be so instructed. 
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PLATT et al. V. VERMILLION et al. 
■ v ' (Circuit Court of Appeals, Fifth Circuit. January 23, 1900.) 

^ ''■''■ ' ' . '.. No. 804. ' 

1. EeS JuDICATA— fEBSONS CONGLIJDBD— ADJUDICATION OF .ÇOUNDAKT, 

A judgraent in an action Between individuals, détetmlnlng that land 

; clàilned by one party under a flling made tliereon as pviblic land of tlie 

• 'etaitè was not public land subjèct to sueli flling, but was iàcluded wlthin a 

tràot previously granted, is not conçlusive upon the state, nor does it ren- 

der the question i;es judicata as against one subsequently flling thereon, 

vlio was not a party or prfvy to the action. 

3. BOUNDARIBS— DETBBMINtNtJ SuRVKT— RbVERSAL OF CaLLS. 

' Wherô; in a suit involving the détermination of a boundary, If effect was 
giyen to one of thecalls for distance in the field notes of the survey, 
the last,call was , short, and left:the survey unclosed, unless extended, other 
ealis, tjaving référence to the Unes of otlieï surveys, must be ignored, and 
the guantity of land embraced in the survey largely exceeded that in- 
tendéd, it was not error to charge that, if the jury belleVed that the Unes 
and boundaries of the survey o(>uld be more certalnly and deflnitely ascer- 
tatoed thereby, the ealls of tlie sïirvey might be W'^ersed, and the Unes 
traced the other way from the point of beginning, by which the shortening 
of only pne^line was hecessary tp give efCect to ail the other calls, and to 
make the qUantity Of lànd approximately what wàs intended; and this 
whether it was fOÙBd' that the SÙrvey was actualUy nin upon the ground 
or not. 
8. Samïsh-Bvidbncie— Subséquent Survets Callinq for Commun Boundary. 
Where surveys are run and marked on the ground, the Une sp made gov- 
ernà ôver à call in the fleld notes for the Une of a previous survey as a com- 
mo'n boundary, and suchcàll dôes not necessarlly bind the two surveys 
tôgether. ■ ; ' 

In Error to the Circuit Court of the United States for the Northern 
Distect of Texas. 

The plaintiffs in error instituted two actions of trespass to try title against 
the défendants in error, wliich actions were Consolidated and tried as one 
cause. Plaintiffs in error, in their flrst amended original pétition, charge that 
on January 1, 1895, they were lawîuUy seised and posseSsed of the following 
lands, sitiiated in Archer eounty, holding the same ia fee simple, and allège 
that on January 1, 1895, the défendants in error entered upon said premises, 
and with force e.iected them, and now unlawfully withhold the possession 
théreof from them, to their damage $5,000, and pray for the restitution of 
said premises and for their damages, costs, etc. The défendants in error, some 
11 an number, filéd their spécial plea to the Jurisdiction of the circuit court 
of the United States, alleging that they havj never clairaed said land jointly, 
but hâve at ail times asserted a separate claim to their own tract, and to no 
mdi*e, and describe that portion of the land claimed by each défendant, which 
In amount and value would be below the .lurisdletional amount of the circuit 
court, which spécial pleà to the jurisdiction was overruled by the court. 
Thereupon the défendants in error fllçd and presented to the court their original 
answer and spécial plea of res adjudlcata, as foUows; 

"Original Answer and Plea of Kes Adjudlcata. 
"Filed Oct., 13, 1888. 
"In the Circuit Court of the United States for the Northern District of Texas. 
"Mrs. Agnes Platt t. A- Vermillion et al. 
"Now come the défendants, and for spécial plea herein say that the plain- 
tiffs ought not to hâve and inaintain our aforesaid action against them, beeause 
they say that the matter' Which the plaintiffs àttempt to litigate by this suit 
has already been determlned by a court of < compétent jurisdiction, as herein- 
after stated, and that the matter is now in res adjudicata as to the said 
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défendants, and plaintift's plead said matter In res adjudicata, as follows: 
Défendants show that heretofore, to wit, on the - — — day of July, 1894, 'one 
0. C. Davis filed a certain suit in tlie district court of Arclier county, Texas, 
against W. M. Coleman, Olyde D. Y. Hunt, and Mrs. Lula P. Hunt to recover 
tlie title to and possession of 160 acres of land in Archer county, Texas, and 
that at the same time E. A. McDonald filed another suit in the same court 
against the same défendants to recover 160 acres near the other tract of land, 
to wit, the one claimed by Davis. The défendants answered in said causes, 
and afterwards, to wit, at the Augiist term, 1804, of the district court of 
Archer county, said causes were Consolidated by order of the court, and there- 
after prosecuted under the name and style of 'C. C. Davis et al. vs. W. M. 
Coleman et al.,' and the court entered an order changing the venue in said 
court to the district court of Jack county, Texas; and on the 20th day of 
March, 1895, said cause came on for trial in the district court of Jacls county, 
Texas, and resulted in a judgment for the plaintifCs B. A. McDonald and C. C. 
Davis against ail of said défendants for the title to and possession of said 
land. From this judgment the défendants appealed to the court of civil ap- 
peals for the Second suprême judicial district of Texas, and on the 21st day 
of March, 1896, said judgment was duly atllrmed by the said court. An appli- 
cation was made for rehearing, which was in ail things overruled by said 
court, from which the défendants applied to the suprême court of Texas for a 
writ of error, and their application was dismissed for want of jurisdietion, and 
thereby the said judgment became final and conclusive as between the parties 
thereto and as against ail persons claiming by, through, or under them. De- 
fendants show that the question in controversy in this case and the question 
involved in the case of Davis et al. vs. Coleman et al., as above stated, are 
one and the same, and that the sole question in each case is as to the true 
location of the north Une of the Brazos county sehool-land survey, situated in 
Archer county, Texas, and the true location of the John Minter and other 
surveys, north of said Brazos county, some of which were owned by said 
Lula P. Hunt at the time of the trial of said cause and at the institution of 
the said suit; and défendants show that the présent plaintiffs in this suit 
claim title only and solely through the said Lula P. Hunt, arising after the 
Institution of said suits, and that the true question in each case was as to 
whether there is a strip of land between the Brazos county school land on the 
south and the ,Tohn Minter and H. & T. C. Ey. sui-veys on the north; and 
défendants further show that in said Judgment it was fully determined and 
conclusively established that the said strip was not embraced in any of plain- 
tiffs' said surveys, and that the title was not in plaintiffs to said land; that 
the said Davis and McDonald each claim 160 acres of said land strip, and 
the défendants in this case each claim 160 acres of said strip, and that the 
efCect of said judgment was to fully establish the fact that the plaintiffs herein 
and their vendor, Mrs. Lula P. Hunt, had no title to said strip. Défendants 
further show that said strip contains in ail about 2.000 acres, and lies wholly 
on the north side of the said school-land survey; that in the year 1897, at a 
regular term of the district court of Clay county, Texas, in a certain cause 
therein pending wherein J. T. S. Gant, E. C. Simmons, and W. H. Keen were 
plaintifCs and one C. W. Word and Robert Houssells were défendants, a part 
of the same strip was involved, and the question presented was as to the true 
north Une of the Brazos county school land. and the true south Une of the sur- 
veys belonging to the said Word on the north of said school land lying due east 
of said Minter, — the question, in other words, being as to whether there was 
a strip of land not included in said Brazos county and said Word surveys; 
tliat on the trial of said cause in said court a judgment was rendered in 
favor of said pla,intiffs, and it was found and established that there was a 
vacant strip of land between said surveys, being a part of the same strip in- 
volved in this case. That said judgment so rendered is now final and conclu- 
sive, and has never been appealed from, and that by the rendition of said 
judsrment it has become and is now res adjudicata as between ail the parties 
to said suit, and is stare decisis herein. Wheret'ore plaintiffs say that the 
said judgments herein mentioned fully establish the fact that the plaintiffs 
ought not to prevail in this action, and that the land for which the plaintiffs " 
are suing is a part and parcel of the strip of vacant land lying between said 
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Bra?ios sehool lanS aîid tjie old survey oa.the north thereof, .fujcl leavea no 
rooin' for c6.p,trpv,e,rsy;;pï dotibt that thé (jéfen^ants are eatitleà ib sald l'and. 
Wherefore def epd^ts pïead, sal<i Judgnjents' in bai; of thls action and pray for 
judgment ïor thé title to ànd possession of' sald' land, and for ail costs of 
suit, and gênerai relief. , " ', F. E.' Dycus, for Defts." 

"And now cOmei the défendants, and eaeh for hlmself diselalms ail riglits; 
title, and interestln and to thelands in controTersy, excepti that eaoh défend- 
ant elaimsiOBly. the tractof land described as belonsing to him in sald original 
plea in abatement, etc. Ana:eaeh défendant says that Se never did claim or 
possess any o£;the said land except said tracts, and that he bas never claimed 
any land jointly with bis co-def endaiits, but : severally only; that Is to say, 
the défendants bave eacb claimed tbe tracts respectively claimed by him in 
his plea, and disclaimed as to ail other landi As to the tract described and 
claimed by htm in said plea (said plea being hère referred to and made a part 
hereof) be pleads not guilty, and- says that he Is notguilty of the said supposed 
witengs, injuries, and trespasses ; laid to his charge, nor any or either of them, 
in the manner and form as aJleged by plaintifCs, and of this he puts hlmself 
upon the country. ii ^ lî!..iB. Dycus, Attorney for Defts." 

In reply to the original ansVet and spécial plea filed by défendants in error, 
thé JplaintifCs in error filed dnâ ptesënted to the court Iheir flrst supplemental 
l)etition and plea of res adjudiçata, as follows: 

"Now at this come Mrs. Agnes Platt and Mrs. Lula P. Hunt, plaintiffs herein, 
and flle this, their first supplemental pétition, in this cause, and by way of 
replication to défendants' original answer flled herein deny ail and singular the 
allégations and averments therelnset out, and Çall for strict proof of tbe same. 
Wherefore they pray as in their first amended. original pétition. 

"And by way of further ireplication to défendants' original answer thèse 
plaintiffs say: That heretofore,, on the h — -—r~ da;y of - — r-— , 1890, Iilrs. Lula 
P. Hunt, then Mrs. Lula P. DJckey, was the, sole owner and holder in fee simple 
of the lands and tenements.set out and d^sçribediln plaintiffs! flrst amended 
otlginal pétition, daiming and holding the -same as a part of the four-league 
grant in the name of the BrÉçzos county schOQl land. That on the day and 
date, af oresaid Warren West, Polk West, I). T. Meredith, and W". D. Youngblood 
flled upon said land, claiming the same to be vacant and unappropriated publie 
domain of the state of Texas, and as such subject to their file and settlement 
undér ,the homestead donation laws of said state. That the said Mrs. Lula 
P. Hunt, then Dickey, instituted her action of trespass to try the title in the 
ciç'ouit court of the United States for tbe Northern district of Texas, at Graham, 
against said parties, claiming said land to be a part of her said Braaos county 
school:land grant, and as such not subject to tbe ûles and settlement of said par- 
ties. That said parties answered in sald cause, and were represented therein by 
counsel. That said cause ^vas; styled on the docket of sald court as 'No. 179, 
Mrs. JJula P. Dickey v. Warren West et al.' ■ that on the 27th day of October, 
1890, said cause was tried by said court, and .ludgment duly rendered therein 
in favor of the said Mrs. Lula P. Dickey. That it was thereby determined 
and adjudged by said circuit court of the United States that said land was a 
part of the Brazos county sehool land, and was not vacant and unappropriated 
public domain of said state, and not subject to the files of said parties. And 

thèse plaintiffs further aver and charge that on tbe -day of — - — — , 1890. 

Mrs. Lula P. Hunt, formerly Dickey, was tbe légal and équitable owner and 
holder in fee simple and in, the peaceaMe possession , of the, land set out and 
described in plaintiffs' flrst amended original pétition flled herein; that on said 
day aad date E. K. Dunlap, Mrs. Wood-sj'ai'd, J. B. Watson. Gt. W. Edgin, S. 
Kuykendall, G. L. Allen, and J. T. S. Gant entered upon said lands. claiming 
the same to be vacant and unappropriated public domain of said state, and as 
such subject to théir files and settlement under tbe boinestead donation laws 
of said state. That the said, Mrs. Lula , P., Dickey, instituted suit in the circuit 
court of the L^nited States for the Northern district of Texas, at Graham, 
against said parties. Thati said cause was styled on tbe docket of said court 
as 'No. 178, Mrs. Lula P. Dickey v. TuUy Wiiteume et al.' That on the 27th 
day of October, 1890, sald , cause was duly trip^3| by said court, both plaintiffs 
and défendants therein béing represented by çjpunsel, and judgment was ren- 
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(lered therein for iMrs. Lula r. Dk-key; sairt court holding tliat said land was a 
part of the Brazos county snliool-land grant, and not a part of the vacant and 
unappropriated publie domain of said state. Plaintlffs further aver that on 

the day of , 1892, J. ï. S. (Jant and G. W. Edgin again entered upon 

said land, claiming the same as vacant and unappropriated public domain of 
said State, aiil as such subject to their file and settlement under the homestead 
laws of said state. That said parties insfituted the suit in the district court 
of Archer county, Texas, each claiming 160 acres of the land hereinbefore 
set out, wliich said causes were Consolidated and prosecuted under the style 
of M. T. S. Gant et al. v. W. M. Coleman et al., Xo. 18C.' That défendant Mrs. 
Lula P. Hunt, then Diel5;ey, and W. M. Coleman, lier foreman, were défendants 
in said cause. That défendants therein, to wit, Mrs. Lula P. Dickey and W. M. 
Coleman, claimed said land as a part of the Brazos county school-land grant, 
and as such not subject to the flles and settlement of said parties. That the 
said cause was tried by the said court on the 4th day of March, 1S92, ail of said 
parties being présent, and represented by connsel. That said court rendered 
judgment in said cause for Mrs. Lula P. Dickey and W. M. Coleman for said 
land, thereby holding and finding that said land was a part of the Brazos 
school-land grant, and not vacant and unappropriated public domain, and not 
subject to flle and settlement of said parties under the homestead donation 
laws of said state. That said case, after the rendition of said judgment as 
aforesaid, was by the said Gant and Edgin appealed to the court of civil" ap- 
peals of said state sitting at Ft. Worth, Texas, which judgment and decree 
was by the court of civil appeals in ail things afllrmed, thereby holding that 
said lands were a part of the Brazos county sehool-land grant as aforesaid. 
Tbat ail of said judgments were rendered by courts of compétent jurisdiction, 
and are in full force and effeet, and are unreversed. Plaintifts further aver 

and charge that on the day of , 1894, Mrs. Lula P. Hunt, joined 

by her liusband, Clyde D. V. Hunt, being the légal and équitable owner and 
holder in fee simple of the lands set out and described in her flrst amended 
original pétition, and being in tbe actual possession of the same, in order and 
for the puri)ose of checking, restraining, preventjng. and avoiding the annoy- 
ance and heavy expense of coutinued litigation over said land with any and ail 
persons who should settle upon said land, claiming the same as vacant, filed 
lier bill in equity in the circuit court of the TJnited States for the Northern dis- 
trict of Texas, at Graham, claiming said land as a part of the Brazos county 
school-land grant in Archer county, and alleging that snid land was not vacant 
and unappropriated public domaiu. aud was not suljject to settlement uuder the 
homestead laws of said state, and further alleging that one T. M. Cecil, sur- 
veyor of Archer county, Texas, had surveyed and was continually surveying 
and accepting files upon said land as vacant and unappropriated domain under 
the statute regulating homestead donations; that said cause was determined and 
adjudicated by said court on the 18th day of October, 1894, and a decree ren- 
dered by said court in favor of said Mrs. Lula P. Hunt against the said T. M 
Cecil as such county surveyor of Archer county, Texas, adjudging said land 
to be a part of the Brazos county school land, and not vacant land, and forever 
and perpetually enjoining and restraining the said T. M. Cecil as such sur- 
veyor, his agents, deputies, assistants, and successors in office, and attomeys 
from accepting any file or files upon said land from any one wiiomsoever, and 
from furnishing any one with field notes to said land. or any part thereof, whc 
might or desired to claim the same as vacant or public domain, or subject te 
file or settlement under the homestead donation laws of said state. Plaintiffs 
further aver and charge that the défendants in this cause claim the land in 
coutroversy as vacant land under the homestead donation laws of said state; 
tliat said land as claimed by eaeh of the défendants herein is a part of thd 
l.and embraced in the decrees hereinbefore set out; that the plaintiff herein 
Mis. Lula P. Hunt was a party to ail of said decrees; that the land involved 
liei-ein was involved in ail of said causes; that the law and facts are the same 
in this cause as in ail of those hereinbefore set out; that thèse défendants 
are urging the same défense and setting up the same claim from the same 
source as urged in ail of said causes; that défendants knew of such decrees, 
and could hâve known of the same by mère inquiry; that they were notorious 
throughout Archer county. Plaintiffs further aver and charge that by reason 
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.of tlie T^ndition ofrsaid decrees as afpresaid the fact tliat the land in con(;ro- 
Yersy is a part of the, Brazos county sehool land, and that it is not vacant and 
unappmpi'iated publjc domain,, and is not subject to file and settlement under 
tb.e liomestead donation laws cl' said state, lias liecome a settled and estab- 
lished fact, and jSiWw res adjudieata as to ail persons so claiming the same, 
and.is sfare décisif: herein. Wherefore thèse plaintiffs say.th^; défendants 
«ainnot be hearçj to assert such clailn, and tli^t the decrees herein set ont are 
a, bar to défendants' ;elaim; wherefore they pray as in their flrst amended orig- 
inal pétition." 

;\Demurrers were by each party preàented to the court touehing the snliiciency 
gf the separate pleas of res adjudieata as presènted by plaintifïs and défendants 
iii error, Said demurrers -n'ere sustained by the court, and both pleas of res 
adjudieata were held insuffleient as a plea iii bar. The trial was bad before a 
jtirjV which rendered a verdict in favor of the défendants in error for the land 
iii controversy, and thereupon this writ.was sued out. 

Stanley, Spoonts & Thompson and E. F. Arnold, for plaintiffs in 
érror. 
' P. E. Dycus, for défendants in error. 

. Before PAKDEE, McOOEÎIICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The plaintiffs 
in error claim the land in controversy to be a part of the Brazos 
eounty school-land grant of four leagues, and that in former judicial 
controversies between them and persons other than the défendants in 
;ferror they obtained judgments in accordance with their contention. 
The défendants in error deny that the land in controversy is a part of 
the Brazos county school-land grant, and show that in other contro- 
versies betvi'een the plaintiffs in error and persons other than the 
défendants judgments were obtained declaring that the lands in con- 
troversy were not included in the Brazos county sehool grant, but 
were vacant lands between said sehool land on the south and surveys 
on the north of it. Défendants in error further contend that each 
and ail of said surveys wére located on the ground in such a way as 
tçi leave room for the junior surveys under which they claim. 

The flrst assignment of error, which takes up over three pages of 
the printed transcript, .and is further fortifled by a bill of exceptions 
showing the ruling of the court, is to the effect that the court erred 
in sustaining the demurrer to the plaintiffs' plea of res adjudieata. 
In regard to this assignment, counsel for the plaintiff in error say 
that the gênerai rule in regard to res adjudieata is that there should 
be a concurrence of four conditions: (1) Identity in the thing sued 
for; (2) identity in the cause of action; (3) identity of persons and 
parties to the action; and (4) identity in tlie quality of the persons for 
or against whom the claim is made, — citing Davis v. Brown, 94 U. S. 
423, 24 L. Ed; 204; Philipowski v. Spencer, 63 Tex. 607, and other 
ânthorities. But they claim that there are exceptions to the gênerai 
rule, and that such exceptions become the rule in questions of 
boundary and in ail other questions in which the gênerai public may 
hâve or acquire an interest, and that in actions of this character a 
judgment of à court of compétent jufisdiction declaring or adjudi- 
cating the fact involved concludes ail persons, whether parties to the 
action or not. The adjudged cases and text-books cited in support of 
this proposition do not sustain it. In Bone v. Walters, 14 Tex. 564, 
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567, tlie former judgment was offered as a muniment of title, and the 
court held that, as there was no pretense that the défendant was a 
bona fide purchaser, it was wholly immatbrial whetlier or not he was 
a party, or had notice of the proceeding. In Grirardin v. Dean, 49 
Tex. 243, it was held that the fact that the parties in tlie flrst suit 
were not identically the sarae as those in the second was no answer 
to the plea of former judgment as to the conimon parties, but other- 
wise the case might be permitted to proceed if the dismissal of the 
parties still left the court with jurisdiction. In State v. Wygall, 51 
Tex. 621, the court held that, where the estate of a deeeased person 
in the treasury of the state had been sued for and recovered by one 
set of heirs, another set of heirs, although without notice of the judg- 
ment, could not sustain another suit to recover from the state until 
the former judgment had been set aside. McCleskey v. State (Tex. 
Oiv. App.) 23 S. W. 518, was a suit to dissolve a municipality, and 
the court held that a judgment in a former suit for the same purpose 
was identical as to parties, and the former judgment was binding. 
In Pitman v. Town of Albany, 34 N. H. 577, a judgment under a 
statute which empowered the court to establish a public boundary 
line between two adjoining towns was held to be a judgment in rem, 
and conclusive upon ail persons. In Freem. Judgm. §§ 157, 174-176, 
2£>6, nor in Bigelow, Estop. (2d Ed.) 147, is there any text-book law 
which supports the pretensions of the plaintiffs. The true rule, as 
applied to private judgments, seems to be correctly stated in Hunt 
V. Haven, 52 N. H. 162, to wit: One cannot be privy in estate to a 
judgment or decree unless he dérives his title to the property in ques- 
tion subséquent to and from some party who is bound by such judg- 
ment or decree. That the former judgments pleaded in this case 
were judgments in rem or public judgments, or judgments binding 
the state, cannot be successfully asserted. 

Another dilficulty in regard to the proposition as applicable to the 
présent case is that the record does not show whether the title under 
which the défendants in error claim antedated or was subséquent to 
the adjudications pleaded in bar. If their title was prior to such ad- 
judications, it is very difflcult to see how, in any event, they could be 
prejudiced by subséquent judgments rendered in suits to which they 
were not parties nor privies. If the title was subséquent to the ad- 
judication, then there is no force in the argument of counsel for the 
plaintiffs in error, and which they support by authority, to wit : 

"ïhey, being in reality privies, were in a position to liave linown of the 
pendency of the action in which the decrees were rendered, could hâve made 
themselves parties, and could hâve had their rights adjudicated in either action. 
Having remained silent while those cases were being adjudicated, they cannot 
now be heard to dispute the facts they hâve established." 

Some argument has been presented to the effect that, while no 
particular adjudication declaring thèse lands in controversy to be a 
part of the Brazos county school-land grant is res adjudicata against 
the défendants in error, yet the several décisions rendered in différ- 
ent suits to the same purport should hâve the effect of stare decisis. 
This argument, if otherwise good, is subject to the objection in this 
case that from the record the décisions are shown to hâve been not 
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ail ■ oûe , way,: as tlie défendants in error show adjudications which 
hâve in effect dedared the lands in controversj not to be a part of the 
Brassos county -schooMand gï'ant. 

The second assignaient of errer eomplains of the ruling and the 
charge of ttee court, and the questions presented are shown in the 
bill of exceptions, to wit: 

"Be It remenibered thaf on the trial of the above styled and numbered cause 
Ihe court gave thé jury spécial charge No.- 2, requested by défendants, whicti 
was as folU)WS( , 'If you beljeve from thei évidence in this cause that the 
beginning corner pf the Bi^azoç county school, land was located upon the 
grbund, and'that the linés and corners of said kchool-land grant were actually 
surveyed by the locating surveyor; and if you further bellëve from the évi- 
dence that tJie Unes and botinaarles of said sehool-land survey can be more 
certainly aad defluitely ascertained by beginnlng at said beginning coriïer, 
thenoe running north 2,396 vrs., thence west to the east line of the GriOin 
sùrvey, thénçe sputh cil the east line thereof to the N. W. corner of the 
IVÏMÎson coiirity school land, arld so on east 'and south and north to the begin- 
nlng; aceordlng to the calls in said grant,^-then you are authorized to so locate 
said eàlls, if you believe frôm the évidence that ail of the landmarlis, courses, 
and distances ççiUed, for in said grant will be thereby observed, and the config- 
uration of the siirvèy preserved, and the ihtent of the locatiûg survey or fol- 
lowed,' — to wliïcti: spécial charge -plaintjffs, by ttieir counsel, exeept: Because 
saia spécial charge: was not authorized by the évidence, in this: That the tes- 
tlmony of W. C. 3^itty, the original Ipcating surveyor, shows that ail of the 
Unes and corners pf, said Brazos county ^ant were not located and run upon 
the ground (the tesiimony of. ■^f, O. Twitty being attached hereto, marlîed 
'Bxhibit A'); and'because said Spécial chargé ïs Inisleading In this: The jury 
could and wônld Infér and did Cbnclude therefrom thatthey werie thereby au- 
thorized to disregard the long call of the Brazos county grant on t)ie west, and 
thereby eut ofC,astrip on the north thereof 7;3,7,yrs. wide north and south (the 
flql^ ijotes of tlie| Brazos county school land and çontiguoùs suryeys belng hereto 
attabhed, iBàrlïëd'as exhibits); ahd becàuèè said spécial clikrge authorized 
thè'jury to disrégard the crertaln eall for corirsé and distance in the Brazos 
county grant caitoi; iand maljesisuch course and distance yield to an uncertain 
call for a point in the E. B. line of No. ,113; and becauge said charge does not 
sj)eciflcally and|T5rt^ certainty Ifiifoi™ thé jijiy that, hefpre the calls in locat- 
ing a grant calibé revèrsed, it njliSt be deflnîtely shown by testlmony that the 
eiitire grant ahd 'ail Unes ahd corners' thereof Were actually located and estab- 
lished upon the guonnd by the original locating surveyor. The charge in con- 
trpyprsy In a mea^ure Umits|;sujqh original location on the ground to the be- 
ginnlng cprpep, wlil'ch objections w^re oyei;ruled by the court, tp whlch ruling 
the ^iàtntlffs then aiid there éicepted, and lipw hère in open court tender this. 
thèîr blU of eieeptioiis, àndpray- that the ëamé' may be signed, allowed, and 
ordered flled andiinade a part «f the recotdiiki said eausp." 

Thé Exhjljit ^ contains the testinaoï^y of W. Û. Twitty as follows: 

"W. C. Twitty testifies that he was 71 years old. In 1854, before and after, 
was surveyoi^ ànï ïand locator. ' âe haà dône sôûi'e locating and surveying in 
Archer county froni 1854 to 1860: ïle ' criuld npt reméhber the exact date. 
Wltbess, with Hpwsth; locàlted the Brazos coûni:y schppl land, 4-Ieagues grant, 
to'^ether with thé' bther suritëys, 'The B'tàzos County school land was located 
on the ground. It was not an office sùrvèy. Tlie ndrtli call of the west Une 
ofthei Brazos county whereit calls, thençe north 4,468 vrs., Isa mistake. I 
Intendéd in thiS call to run 'thé fuU distancé north. l'dldhbt Intend to stop 
stlU before rfeachïng the fuU Course and distancé as called'for In this call. 
Where aihearingjis' call6)d for i and marked,they were alwaysmade. Some of 
the corners ajight hâve been dertved from, some other-isurveys I had made. 
''Vltness further testifies that he couldipo^ state whether he found the bearings 
at the beginning corher or not, Ibùt said that hé mUst hâve located said school 
land from its beginning cornet,':.aà àtdied'ln the fleld notes. Wltdess was un- 
able to say how the diserepancy in the iaeld- notes of the Brazos occurred. He 
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only intended to gîve the Brazos county grant its quantity of 4 leagues of land. 
and. did not intend to glve it any excess. Witness could not state who located 
the W. B. Grifan and Sarah Ursey, lying west of the Brazos school land. Does 
not remember whether he intended to abut the school-land survey on them or 
not. Witness could not swear that he ran ail the Unes and established ail 
the corners called for in the fleld notes of said survey on the grouiid; will 
not swear that he ever located its most northern west corner on the ground 
or not, He could not state whether he located that Une or corner on the 
ground. Witness did not know whether or not he made the N. W. corner of 
the Brazos in the east line of No. 113. It is a fact that witness did not rnn 
the whole distance of the west line on the ground. It is a fact that he did not 
intend to locate the north line or the N. E. corner of said school land in con- 
flict with No. 34, or 3S, or any ' other survey. He did not intend to give the 
Brazos any excess. It is also a fact that he intended to run the north line 
due east from its N. W. corner, allowing only abolit 10 degrees variation." 

The land claimed by the plaintiiïs in error is ehown and proved 
as follows: 

"State of Texas, District of Cooke. 

"Plat and field notes of a survey for Brazos county of four leagues of land 
for school purposes by virtue of an act appropriating certain lands for a gên- 
erai System of éducation. Approved Jan. 26th, 1839. Situated on the waters 
of Little AVichita. Beginnihg at the most eastem N. E. corner of No. 38, in 
the name of A. Sterne and Wm. Duckworth; thence W. 1,900 vrs. to another 
N. B. cor. of same sur.; thence S. 950 vrs. to another N. B. corner of said 
survey; thence S. 3,534 vrs. to the N. B. cor. of No. 60; thence W. 1,208 vrs. 
to the N. W. corner of No: 60 at 4.808, the N. W. corner of No. 61; thence S. 
800 vrs. the N. E. cor. of No. 65; thence W. 1,980 vrs. the N. W. cor. of the 
same; thence N. 800 vrs. pass the S. E. cor. of No. 114, 4,112 vrs. the N. K. 
cor. of No. 114; thence W. 7,650 vrs. the N. W. cor. of No. 114; thence N. 
4,486 vrs. a cor. in the east line of No. 113; thence B. 20,056 vrs. a cor. In 
the W. line of No. 34; thence S. 2,396 vrs. to beginning. Surveyed Oct. 4th, 
1854. James Mann, 

"John A. Knight, 

"Cliainmen." 

"I, WiUiam C. Twitty, dept. surveypr for the Cooke land district, do hereby 
certify that the foregoing survey was made according to law, and that its 
limlts, boundaries, and corners, with the marks, natural and artificial, are truly 
descrlbed in the foregoing plat and field notes. 

"William C. ïwitty, Dept. Sur. C. L. D." 

"I, Daniel Montague, district surveyor for Cooke land district, do hereby cer- 
tify that I hâve examined the foregoing plat and field notes, and find them 
correct, and that they are recorded In my office in Book B, page 570. Given 
under my hand at Gainesville, this 20th day of Jan., 1855. 

"Daniel Montague, Dist. Sur. 0. L. D." 

"I hereby certify that the above survey has this day been relocated in my 
ofHce this 22nd day of Sept., 1856. J. M. Perry, Dist. Sur. C. L. D." 

"I, J. P. Hart, county surveyor of Archer county, Texas, do hereby certify 
that the pages contain a true and correct copy of the fleld notes and certiflcates 
for the Erazos county scliool land as by the records in my office in Book O, 
pages 171 and 172. Given under my hand this April 27th, 1890. 

"J. P. Hart, Surveyor, Archer County, Texas." 

It is conceded that ail the surveys referred to in the plat and fleld 
notes of the Brazos county school land were about the same period — 
1854 to 1856 — located, surveyed, and patented, and no question is 
made as to the correctness of any such surveys. It appears that 
the disturbing call in the survey of the Brazos county school-land 
grant is the call for distance in the west line of the same. A strict 
adhérence to the calls for distance in the order as given in the sur- 
vey locates the northwest corner of the grant a long distance north 
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of an^ corner in the east line of the survçy No. 113, leares the call 
for distancb pli the east lip^ short 717 yaras, and the survey un- 
closed, unless the east Une is extended that distance, produces a 
conflict not intended wîth the prior burrey No. 34, and gives the 
BraZoS èduûty school-land survey an excçsà of 3,400 acres of land. 
A reversai pf the calls permits f ull effëct to be given to each and 
dU qf thèm except the call for distance in the west line, and at the 
same time gives the Brazos county schooMand grant a slight excess 
of land,— some four acres. It isthé call for distance in the west 
line that Twitty now says is a mistake. At thé same time he says, 
'^intendèd in thia call to run thefull distance north." It is proper 
to say that the évidence shows that, if the calls for course and 
distance are followed in the ofder giveh, but the surveys on the south 
referred to are digregarded, the grant will hâve an excess of 1,900 
acres; and that, if the calls for course and distance are reversed, 
and the surveys on the south referred to are disregarded, the grant 
will he déficient some 1,200 acres. There appears to be no good rea- 
son why the surveys on the south referred to in the field notes should 
not be regarded, as it is not doubted that the said grant as located 
is bouÉded on the south by said suryeys. 

"When unmarked Unes of adjacent surveys are called for, and when, from 
the otber calls of such adjacent surveys, the position of such unmarked Unes 
can be ascertained with accuracy, and when, In the absence of ail évidence as 
to how the survey was actually made, there arlses a controversy as to whether 
course and distance or the unmarked Une of another survey shall prevail, we 
see no gopd reason why the survey Une should not be glven the dlgnlty of an 
'artifleial object,' and prevail over course and distance." Maddox v. Fenner, 
79 Tex. 279, 291, 15 S. W. 239. , 

In regard to excess of grant and a reversai of calls the same case 
holds: 

"The calls of a survey may alwàys'be revérséd, and, If thls be done In thls 
case, the last call In the Stevens patent, or the ône 950 varas north from the 
William Ryan Southwest corner, would be entltled to as much regard as the 
flrst or east call from that point. The efféct of reversing the calls of the 
Stevens survey, and assuming the last one to be correct, upon the survey of 
plaintiffs, has not been discussed by counsel, and need. not be by us. It Is 
évident that the offlcer who made the Stevens survey did not discharge his duty 
accurately In every particular. His fallure to do so Is most strikingly sbown 
by the quantity of the land Included in the survey, if he actually ran the Unes 
accordlng to the surrounding surveys. Such excess, however, has never been 
held by this court a ground for disregarding surveys actually made. In this 
case the greatness of the excess is not without force as an argument indicating 
that the surveyor actually intended to make the Stevens embrace aU of the 
lând left by the surrounding surveys." 79 Tex. 292, 15 S. W. 239. 

In Scott T. Pettigrew, 72 Tex. 321, 328, 12 S. W. 163, a charge 
limiting the effect of the excess in the survey of a land grant being 
under considération, the court held: 

"If the grant was for land located between older surveys having marked and 
identified boundarieS, and thèse older surveys were called for in the fleld notes 
of the grant, and the 'footsteps' of the surveyor who located the grant could 
not be found upon, the ground, then excess inai'^a would be of no conséquence, 
bècause the intënt to grant the land between the marked boimdarles of the older 
sùrvéys would be clear. Bighàna v. McDowâl, 69 Tex. 100, 7 S. W. 315. But 
Where no older surveys are called for in the grant, and there is nothing indi- 
cating an intent to embrace in the grant land not included In the area named. 
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and the footsteps of tlie surveyor who made the location are found upon a part 
only of the boundaries of the grant, we think the jury should net be in- 
structed to ilx the unmarked and undefined boundaries regardless of the fact 
of excess. The fact of excess in area should bave been left to the jury to be 
considered in connection with ail otber évidence, without suggestion from the 
court as to what weight it was entitled to in determining so much of the bound- 
aries as were not identified by marliS and objects upon the ground." 

The law présumes that ail surveys are actually located and run 
upon the ground. Staff ord v. King, 30 Tex. 257, 270; Phillips v. 
Ayres, 45 Tex. 601; Boon v. Hmiter, 62 Tex. 582, 588; Gerald v. 
Freeman, 68 Tex. 201, 204, 4 S. W. 256 ; Maddox v. Fenner, supra. 

In Phillips V. Ayres, supra,^a case much relied upon by the plain- 
tiffs in error herein, — the court found from the évidence that it was 
quite probable neither the western nor northern limits of the survey 
involved were ever in fact run by the surveyor; and it is said, "If 
the grant were identified in no other way than by the beginning cor- 
ner, a survey might be constructed from it by the calls for course and 
distance; but we are reduced to no such necessity;" and the court 
declared and applied this rule: "The order in which the surveyor 
gives the lines and corners in his certificate of survey is of no impor- 
tance to flnd the true position of the survey. Keversing the courses 
is as lawful and persuasive as following the order of the certificate," 
— citing Thornberry v. Churchill, 4 T. B. Mon. 32, which case we hâve 
examined, and find that therein the rule as above given was declared, 
and no limitation to its application expressed. Eeferring to the last- 
cited case and Ayers v. Watson, 113 U. S. 51)4, 5 Sup. Ct. 641, 28 L. 
Ed. 1093, we flnd in Ayers v. Harris, 64 Tex. 300, a case involving 
the same Moreno grant, the following : 

"The présent case difCers materlally from the two cases just cited in this 
important particular: That the évidence of Johnson and Duty both shows that 
ail the lines of the Moreno grant were actually traced and measured upon the 
ground, while in the case of Phillips v. Ayres there was no such proof, and 
the west and north lines were treated in the opinion of Judge Moore In that 
case as lost lines, or at least as Unes that had not been found; and in the 
later case, decided in the suprême court of the United States, the évidence was 
that Johnsou marked, without measuring the east line of the grant, from the 
northeast corner to the southeast corner on the river. If it is permissible to 
reverse the calls, and trace the Unes a différent way from that iudicated in 
the fleld notes, in cases where the proof shows some of the lines were not ac- 
tually run upon the ground, but their length was dctermined by estimation or 
calculation simply, it seems to us it is infinitely le^s hazardous to adopt such 
a rule in a case where ail the lines are shown to bave been actually meas- 
ured by the surveyor who made the original survey. The object of ail raies 
which hâve been formulated by the courts for locating, flxing, and determining 
Ijoundaries has been to ascertain and discover, if possible, the footsteps of the 
surveyor, and in this way identify the survey that was actually made, and it 
is apparent that a charge which prescribes such a rule for the eonduct of the 
jury can lead to no mlschievous results. We conclude, therefore, that the 
charge complained of in the third assignment is not obnoxious to the objec- 
tions urged by appellant." 

In Ayers v. Lancaster, involving the same grant, and also reported 
in 64 Tex. 305, it was said the proof showed that the western and 
northern limits of the survey were in fact run and mtmsured on the 
ground by the surveyor, and the reversai of the calls was held to be 
proper. But the court said, in addition: 
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•"W.enuG of opinion, however, that It would not be propèr to reverse the 
calife, aiid' to run in reverse from the southeast corner for thepurpose-of aseer- 
tainlbg where thè northeast ; corner woulflbe found, by the measurement called 
for inithe grant, if in fact the east Une was not actuaHy ineasured at the time 
theiBurvey wàs origlnally made, theisebelng affirmative tevldence showing that 
théweetem ànd northern lines were-actually nieaaured on the ground. Whether 
ail or any of the Unes were. In point 6f fact, measnred on the ground should 
be submitted to and decided by the jury; and, If ail were so actually measured, 
thea tli&icalls may be rèversed; if not, thêy should not be." Page 312. 

Thte dictam of the court in Ayers t. Lapcaster, to the effect that a 
revers^ fljf the calls in a surrey can only be permitted when the lines 
are iall actually run upon the ground, is in conflict with the case of 
Phillips V. Ayres, supra, which the court cited with approval, and was 
disregarded by the suprême court in Maddox v. Fenner, supra, and by 
the coujDtof civil appeals of Texas in ffill v. Smith, 25 S, W- 1079. In 
the last-mentioned case the court says: 

"We belleve. In ascertaining the boundarles of surVeys, -where ail of the 
callij made by the surveyor cannot be strictly observed, as few should be dis- 
regairded. as can be consistently done, and that In this instance the proper way 
to lo«ate the «urvey Is tp commence at the beginning corner, and run In both 
dirBctions,'fbll6wing the Çalîs In the patent as long as it can be done, and then 
close 'the gap' In the mânner which seems to bè most consistent with ail the 
calls. uByi^àiBg this the onlyichange that wlll be necessary wlll be to add about 
150 yaraatp th,e Un^ called to run isouth from the river 1,229 varas, and to 
change , thè cpll from this point rin thç river for Louis?, peak from N., 18^4 W., 
to N., 10^' W., which would hâve the effect to add about 2,300 vàras to the 
river llne. ■ lift amount of land that woilld thus be iricluded In the survey, we 
understand.'iwould about correspond with the amount called for In the patent. 
We think it q»lte probable that the surveyors who testified in the case were 
rlght In their conclusion that the only -syorli: done on the ground In making 
the original survey was the meanderlng of tlie river. But it Is qulte évident 
that the surveyor, In maldng his calcula tions to inelude the amount of land 
desired, estimated the distance it would be necessary for hlm to go west of the 
surveys on the South, and therefore called for their corners and lines; and the 
fact that he wade a mistake as to the stopping t)oInt on the river should not 
hâve the effect to annul ail thèse calls when the resuit wlll be to create such a 
decided shortage In the amount of land Intended to be granted by the patent. 
Had the surveyor gone entirely around the survey, his footisteps should be 
foUowed, notwithstanding the defieiency In quantity; but when he stops on 
the Une, and undertakes to glve directions as to the route to be taken from 
that point to the place of startlng, Without himself vlsiting the designated 
places, thèse directions should be foUowed in such way as to best locate the 
grant according ta the calls thus made. Robinson v. Doss, 53 Tex. 496." 

Simpkins t. Wells, 26 S. W. 588, is a case where the suprême 
court of Kentucky approved the reversai of calls in order to harmon- 
ize a survey as far as possible, and apparently did not trouble them- 
selves to inquire whether the survey was actually run. 

In Ayers v. Lancaster, supra, where it is declared obiter that, while 
the calls for a survey may be rèversed when the lines of the survey 
are actually updn the ground, and thàt it is not proper to reverse the 
calls of a survey where ail the lines are not actually run upon the 
gpound, no rèason for such a rule is given or suggested, and we fiiid 
neither in the arguments reportéd in; that case nor in the briefs and 
arguments in the présent case any suggestion or reason for such a 
rule. The only reason that occurs to us (there may be others) is that 
the last call of a suiTey is more elastic that the others, it being sub- 
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ject to variance both as to course and distance, in order to close the 
survey, and therefore it is less expressive of the surveyor's intention 
than any other call. Hère it may be remarked tbat the intention of 
the sur\-eyor, which is to be sought in settling a survey, is to be de- 
rived from the plat and fleld notes as made and from the facts and 
circumstances as they existed at the time of the survey. The subsé- 
quent déclarations of the locating surveyor, particularly when made 
40 years after, as to what he intended as to the running and extent 
of lines in the survey, are of little, if any, value. See Ayers v. Wat- 
son, 137 U. g. 584, 597, 11 Sup. Ct. 201, 34 L. Ed. 803. We take it, 
if the last call of the survey is more elastic than any other call, and 
yet where the survey is actually run on the ground, and the calls may 
be reversed so as to follow backward the footsteps of the surveyor, 
that in an office survey, where there are no footsteps of the surveyor, 
and the plat and field notes are the resuit of calculation and estima- 
tion by the surveyor, his intention being to hâve a survey which shall 
bave a certain quantity of land within certain lines and boundaries, 
the last call of the survey is just as good, and as little subject to 
variation, as any other call. Of course, it is to be understood that, 
whether the survey be actually run on the ground or not, a reversai of 
.the calls is not to be allowed in disregard of natural or artiflcial ob- 
jects called for in the plat or field notes. 

The testimony of Surveyor Twitty, supra, is conflicting and ir- 
reconcilable, and, while it may leave a strong impression that the 
lines of the Brazos coiinty school-land survey were not actually run 
upon the ground, it is doubtful whether it was sufficient to overthrow 
the légal presumption shown by authorities hereinbefore cited that 
the lines of ail surveys are actually run upon the ground; and cer- 
tainly the question whether the lines of the Brazos county survey 
were actually run upon the ground was a question for the jury. See 
Ayers v. Watson, supra. If the jury found — as they had a right to 
do — -that the presumption of law above mentioned was not overcome 
by the conflicting testimony of Twitty, and they f urther held that the 
lines of the survey were actually run upon the ground, then it is in- 
disputable that the jury had a right to reverse the calls in order to 
harmonize the lines of the survey. On the other hand, if the jury 
found, on the évidence of Twitty, that the lines of the survey were 
not actually run upon the ground, yet, as we hâve shown that the 
rule declaring that the calls of an ofifice survey may not be reversed 
is of doiibtfuï authority, and, even if sound, ought not to be held a 
liard and fast rule subject to no exceptions; and as we hâve shown 
that, where surveys are not actually run upon the ground, the quan- 
tity of land intended to be called for in the survey is a material 
matter, to be considered in determining the survey; and as it ap- 
pears that the real question at issue in the présent case was 
whether the long call for distance in the west line of the Brazos 
county school-land survey should prevail over the short call for dis- 
tance in the east line and several other calls of the same survey; and 
as it appears that by reversing the calls ail the calls in the survey, 
vrith the exception of the call for distance in the west line, are har- 
monized, the conflict with prior surveys is avoided, and the Brazos 
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county gchool suryey given itSrfull quota of land,' — we are of opinion 
,t|ja1^ tiie learned jndge of tie trial court might very properly hâve 
iiigtrtictèd tlie jiiry in the language used by Judge McCormick in 
a riotèaand muci litigated case, as fpllows: 

' "In lorder to reconcile or elucidate the calls of a survey in ^seeking to trace 
it on the ^round the corner called for in the grant as the 'beginning' corner 
does not control more than any otiier corner actually well ascertained; nor are 
we constrained to follow thè calls ■ of the grant in the order said calls stand 
in the flèld notes there reoorded, but are permitted to reverse the eaUs, and trace 
the Unes the other way, and should do go whenever by so doing the land em- 
braced would most nearly harmonize ail the calls and the objecta of the grant." 
Ayers Y. Watson, 137 V. S: 598, 11 Sup. Ct 206, 34 L. Ed. 809. 

This Vas , approved by tlie suprême court, and the opinion con- 
eludes as foUows: 

"If an insyrmountable difflculty is met with in running the lines in one direc- 
tion, and Is ëi)itirely obviated by running them in the reverse direction, and ail 
the linown calls of the survey are harmonized by the latter course, it is only 
a dictate of côminôn sensé to follow it." Page 604, 137 U. S., page 208, 11 
Sup. et., and page 811, 34 L. Ed. ' 

In either yiew, a reversai of the calls was proper, and the charge 
complained of was moré favorable to the plaintiffs in error than the 
case warranted,; and any error of the court, if error therein, was not 
prejudicial to them. 

The third assignment of error complains of the refusai of the trial 
judgé togive the following spécial charges: 

"You are fùrther charged by the court that, when-unmarked lines of adjacent 
surveys are called îcr hy the fleld notes of contlguous surveys, and such un- 
marked Unes can, from other calls, be ascertained and located with certainty, 
snch unmarked Unes, under such eircumstances, are given the dlgnlty of an arti- 
ticlal object. Therefore, if you flnd from the évidence in this case that the 
north Une of the Brazos eounty school-land survey can be located with cer- 
tainty, either from its own caUs and corners or from the caUs and corners of 
contiguous stlrveys, then -such north Une becomes an artificial object, which 
will control course and distance; aiid if you flnd, from the évidence, that such 
Une can be so estabUshed, and that the surveys lying north of such Une, to wit, 
the John Mlnter S. P. R, E. Co. survey, the H. H. Duff survey No. 8, H. & T. 
C. R. R. Co. surveys. Nos. 1, 2, and 3, call for the northerû boundary Une of 
said Brazos eounty school-land survey as a eommon divl'sional Une, then no 
vacancy can oceur bètween such survey and the Brazos eounty school land, 
and you will flnd for the plaintiffs." "The testlmony in thîs case shows that 
there was ao vacancy existing north of and adjoinlng the Brazos eounty school 
land at the time of the attempted appropriation of the land claimed by the 
défendants itî this suit, because, without référence to the true location of the 
north Une of the Brazos eounty school land, the sUrveys north, to wit, the John 
Minter S. P. R. R. Co. survey, H. H. XNiff, survey No. 8, H. & T. 0. R. surveys 
1, 2, and 3, aU çall for the north boundary Une of the Brazos eounty school 
land, and èxclUde the existence of a vacancy, and therefore your verdict will 
be for the plaintiffs. Both of said chargés being necessary from the fleld 
notes of the John Minter, H. H; DufC, and H. & T. C. R. Oo. surveys, and the 
testimony of T. M. Cecil and J. P. Hart. Said fleld notes showing that thèse 
surveys were located; from the north Une of the Brazos eounty school land and 
each and ail were tled to such north Une as a eommon divisional Une, and 
conld not be separated to admit of a vacancy hetween them." 

It appears from the testimony of Hart, surveyor, who located the 
Minter and a tier of surveys east of it, that he began the said Minter 
survey at a point 10,471 varas nortli of the eommon. Southwest cor- 
ner of the H. S. Smith survey No. 68, and the southeast corner of 
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tbe Sarali Uisey survey as flxed by a large elin bearing tree, well 
marked, wliich corner and tree were found and identified, and then 
located said surveys by running ont their boundaries on tlie ground 
and establishing the southwest and southeast corners of the said 
Minter survey by driving a stake in the ground at each corner, and 
at the same time located the other surveys east of said Minter sur- 
vey covering the same ground now covered by sun'eys Nos. 1, 2, 
and 3 in the name of the H. & T. C. R. Co. If the Brazos county 
school-land survey was determinable by reversing its calls, and 
giving effect to the short call on the east Une and the call for a 
corner in the east line of No. 113, there would be a strip of vacant 
land between said Brazos county school-land survey and the above- 
mentioned surveys actually located and surveyed on the ground. 
The flrst proposition contained in the above assignment was cor- 
rectly refused, because it directed the jury to disregard the above 
testimonv. See Gerald v. Freeman, supra; Adams v. Crenshaw, 
74 Tex. 114, 11 S. W. 1082; Busk v. Manghum (Tex. Civ. App.) 37 
S. W. 459; Colonization Co. v. Flippen (Tex. Civ. App.) 29 S. W. 813. 
The second proposition was also correctly refused, because it dis- 
regarded the testimony of J. P. Hart and T. M. Cecil, surveyors, 
and was otherwise against the évidence in the case. 

The last assigiiment of error is that the court erred in overruling 
the plaintiffs' motion for a new trial, and needs no considération. 

As none of the errors assigned are well taken, and as we discover 
no plain error upon the face of the record, the judgment of the cir- 
cuit court is affîrmed. 



CLEVELAND, C, C. & ST. L. RY. CO. v. TARTT. 

(Circuit Court of Appeals, Seventh Circuit. January 25, 1900.) 

No. 557. 

1. Eailroads— Injurt or Pbrson ok Track — Trbspassers. 

As between a railroad company and a trespasser on its right of way, no 
duty of care to avoid injury to such trespasser arises until those in charge 
of the train hâve discovered his présence on or dangerously near the tracli, 
and hâve reasonable cause to believe that injury will resuit unless the 
progress of the train is arrested. That he might hâve been seen before 
he was, or that the train was running at a dangerous or illégal rate of 
speed, is merely évidence of négligence, whieh in such case does not give 
a riglit of action for the injury. 

2. Same— Action for Injury — Pleading. 

Where it Is sought to charge the willful injury of a trespasser upon a 
railroad track by those in charge of a train, the intention on their part to 
commit such injury must be direetly and explicitly alleged, and an alléga- 
tion of willful négligence is not sufficient. 

In Error to the Circuit Court of the United States for the Southern 
District of Hlinois. 

George F. McNulty, for plaintiiï in error. 
A. E. Taylor, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

99 F.— 24 
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-^BâJEEÔ, District Judge. This case bas been before this court, 
Wbèik ;Èt Was réVérsed and remanded, with instructions to grant a new 
trial, and to permit tbe déclaration to be amended. Eailway Oo. v. 
Pbillips' Adm'r, 24 U. S. App. 489, 12 G. C. A. 618, 64 FM. 823. On 
the return of tbe case a new trial was granted, and tbe déclaration 
Avaë ameûded by simply inserting the word "willful" in tbree places 
next'béîore the word "lifegligence.?' - fbe évidence on tbe last trial 
différa in no èssential particular f roin that on tbe former, except tbat 
upôn the last trial évidence was ifltroduced showing that the train 
could bave been stopped within tbe distance of 2,000 feet, or there- 
abouts. The statement of facts found in the former report of this 
case, except tbe évidence in référence to tbe distance within whicb 
tbe train could bave been stopped, is adopted as a substantially cor- 
rect statement of tbe facts in the présent case. To set out the 
numerous instructions given and refused to which exceptions were 
taken would needlessly protract this opinion. The record contains 
52 assignments of error. Tbe instructions are not entirely har- 
monious in their statement of the légal principles applicable to tbe 
case, and it is not apparent how the jury could bave reached the 
verdict they did, if they bad been goverued by the instructions given. 
But, as the case ought to be reversed for error in refusing to direct 
a verdict for the plaintifE in error, a cateful examinàtion of tbe other 
errors assigned is unnecessary. 

It waà decided wben the case was bere before that the deceased 
was, at tbe tlrae be was killed, a trespasser or mère naked licensee 
on the right of way of tbe plaintiff in error, and, as sucb, tbat it owed 
him no duty of care to provide against accidents to bim. We also 
held tbat the court erred in refusing to direct a verdict in favor of 
the plaintiff in error on tbe ground that the évidence was insufflcient 
to justify a submission of the case to the jury. Thèse rulings became 
the law of tbe case, and must control the décision on tbe présent writ 
of error, unless the case made by tbe évidence differs in some ma- 
terial and controlling a-spect from tbat made on the former trial. : A 
çàrefulstudy of, the évidence which is in the record fails to disclose 
àny material différence, except tbat :iri relation to thé distance within 
which : the train could bave been stopped. That the deceased was 
a trespasser or mère naked licensee at tbe time be was killed is 
clearly shown, and is the isettled làr^ of the case; ând as no new or 
additional évidence was produced, except as abovè stated, the court 
below, in obédience to tbe opinion of this court, ought to bave sus- 
tained the request of tbe plaintiff in error to direct the jury to flnd 
a verdict in its favor. But, if tbis was tbe flrst time this ease was be- 
fore us, tbe tesult must be tbe samé. Tbe undisputed évidence shows 
that tbe deceased and bis son were trespassers on tlie right of way 
of tbe plaintiff in error at tbe time be was killed. The évidence faUs 
to show négligence on the part of tbe plaintiff in error or its serv- 
ants which was the proximate cause of the death of the plaintiff's in- 
testate. It is firmly settlèd that it is not. tbe duty of tbe employés 
operating a railroad train to exercise care and diligence in looking 
for trespri.ssers on the railway track, and that no duty of care in re- 
spect of sucb trespasser arises until be is seen upon or so near the rail- 
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road traek as to show that he is liable to injury from the train moT- 
ing thereon. Nor does it beco,me the duty of the trainmen to arrest 
the progress of their train as soon as they discover a trespasser on 
or dangerously near the track. They hâve the right to proceed on 
the assumption that the trespasser, having a due regard for his own 
Personal safety, will voluntarily withdraw from the track, and not re- 
main in a place of known danger until he is injured or Idlled. It is 
only when it becomes apparent that such trespasser is either un- 
aware of, or unable to avoid, impending danger, and when those in 
charge of the train hâve reasonable cause to apprehend that injury 
will probably resuit unless an effort is made to stop the train, that 
it becomes their duty to do so. As between the railway company 
and the trespasser, no duty of care to avoid injury arises until those 
in charge of the train hâve discovered his présence on or dangerously 
near the track, and hâve reasonable cause to believe that injury will 
resuit unless the progress of the train is arrested. Although the 
railway track may be level and straight, so that those in charge 
of the train by the exercise of due care might hâve seen the tres- 
passer long before they did, still such négligent failure to discover 
his présence on or near the track will of itself constitute no action- 
able wrong of which he can complain. If the train is running at a 
high and dangerous rate of speed, in violation of an ordinance, it is 
mère négligence, of which the trespasser cannot successfnlly com- 
plain ; nor in such a case would any spécial duty of care arise until 
the présence and apparent danger of the trespasser was actually dis- 
covered. Hence, even if those employed on the engine which killed 
the plaintiff's intestate could hâve seen him when he was 2,400 feet 
from the train, their failure to discover his présence or that of his son 
until the train was a little more than 700 feet from them would give 
no right of action. There was no évidence offered on behalf of the 
plaintiff below to prove that the employés on the train actually 
discovered the présence of the deceased or his son on or near the 
track until just before the accident happened. The évidence clearly 
shows that the présence of the deceased and his son on the track 
was not actually discovered by any of the trainmen until the train 
was within less than 800 feet from them, and that as soon as they 
were seen the danger signal was sounded, the emergency brakes ap- 
plied, and everything was done which with due care for the safety 
of the train and its passengers could hâve been done in the exercise 
of ordinary care and prudence, and that the train was actually 
stopped within 2,000 feet or thereabouts from the point where the 
train was when the deceased and his son were flrst seen upon or near 
the track. The case made by the évidence was such as made it the 
duty of the court to grant the request of the plaintiff in error to 
direct a verdict in its favor. Deciding, as we do, that the court erred 
in refusing to direct a verdict for the plaintiff in error, it becomes 
unnecessary, and would not be profitable, to consider the other 51 
errors assigned. 

WOODS, Circuit Judge (concurring). When this case was flrst 
hère, our ruling was that "the déclaration • • « counts upon 
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negligeflpe, a^d, not upon willfulness, as the ground of action," and 
tliat it was tijprçfore unnecessary to express an opinion whether, upon 
the facts disçlosed, the action could be maintained for a willful injury. 
Apparently fopithe purpose of raising that issue the déclaration was 
amended hy inserting the word 'ViHful" to qualify the alleged négli- 
gence, so that as, amended the charge is that the deféndant's servants, 
with gross, reckless, wanton, and willful négligence, f ailed to reduce 
the speed of t]ie, engine, and to give any signal or warning to the de- 
ceased and his child of the approach of the train by which they were 
run down.; Manifestly, the amendment did not affect the essential 
character of the charge. It is one thing to allège the willful or in- 
tentional infliction of an in jury, and quite another to allège the will- 
ful doing or omitting to do something which caused, or contributed 
to the causing of, the injury. The deféndant's servants, according 
to the amended ayerment, willfully (that is to say, knowingly and 
purposely) fajled to reduce the speed, and to give to the deceased any 
signal or warning of the approaclj of the train; but it is not alleged 
or implied that there was in the mind of the engineer or flreman any 
intention to ipftict injury, or any perception that the deceased and 
his son were upt properly regardful of the situation, and would avoid 
harra, as they might easily hâve, done, by stepping aside. "Willful or 
intentional injuty," as we said before, "implies positive and aggres- 
sive conduct, and not the mère négligent omission of duty"; and the 
willful omission to do something which duty requires, it is equally 
clear, does not of itself imply an intention to injure, and such inten- 
tion should not be imputed uniess directiy proven, or, under the cir- 
cumstances, that resuit must hâve been perceived to be probable. In 
other words, as a matter of pleading, it is the same whetlier an act 
or an omission to act be alleged to bave been négligent or intentional. 
If it be sought to charge a willful injury, the intention to inflict it 
must be directiy and explicitly alleged. As a matter of proof, it may 
be enough to show négligence of such gross, wanton, or willful char- 
acter as to justify the inference of an intention or willingness to in- 
jure. It is easy to suppose circumstances or conditions which, if 
they did not in the particular case justify an omission to retard the 
speed of a train, or to sound the whistle sooner than it was sounded, 
would exclude ail suspicion of bad faith. The engineer in this in- 
stance might hâve seen the deceased upon the track 2,000 feet away, 
instead of 700 feet, as he testified; and, disregarding his testimony, 
the jury may hâve inferred that he ought to hâve seen, and did sooner 
see, the deceased upon the track. But, that conceded, there is no évi- 
dence whatever to justify an inference that he entertained any pur- 
pose or had any thought of harming the deceased or his boy. The 
aflSrmative testimony of a number of witnesses is that the alarm 
whistle was sounded when the engine was near 700 feet from the 
point of collision, and against that is the testimony of a single wit- 
ness that she heard neither bell nor whistle. The, affirmative testi- 
mony, it is clear, ought not to be considered as overborne by the néga- 
tive; but, whether the truth in this respect was one way or the other, 
the case was,, at most, one of négligence only, against one whose posi- 
tion as a trespasser made a right of action on that ground alone im- 
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possible. That he was a trespasser npon the track of the defendant's 
road is conceded in the brief for the défendant in error. The trial 
proceeded thronghout on that theory, and no question, it is admitted, 
was made upon the point; but it is insisted that the defendant's serv- 
ants, notwithstanding the n^ligence of the deceased, could, after 
discovering the péril, hâve averted it by timely warning, or by slack- 
ening the speed of the train. On this point référence is made to 
Cahill V. Railway Co., 46 U. S. App. 85, 20 C. C. A. 184, 74 Fed. 285; 
Eailroad Co. v. Morlay, 58 U. S. App. 526, 30 C, C. A. 6, 86 Fed. 240; 
Anderson v. Hopkins, 63 U. S. App. 533, 33 C. C. A. 346, 91 Fed. 77, 
and other cases, as overthrowing the doctrine that there can be no 
recovery for an injury to a person wrongfully upon a railroad track 
unless the injury was willful or intentional. The Cahill Case is 
plainly distinguishable ; and the doctrine of the Anderson and Morlay 
Cases is manifestly not applicable hère, because in this case the de- 
ceased and his son were not perceived by the engineer to be in a posi- 
tion of péril from which they were not likely to escape by their own 
exertions. 

The only tangible proof of négligence which went to the jury was 
that the train by which the deceased was killed was running at the 
rate of flfty to sixty miles an hour, in violation of an ordinance of the 
town which forbade a speed exceeding ten miles an hour. The 
proof of that ordinance should hâve been withdrawn from the jury. 
It consisted of a copy of the ordinance, with a certiflcate of the town 
clerk attached, verifying the ordinance, and certifying that it was 
passed on July 7, 1877, and was duly published. This certiflcate was 
attached to the ordinance as found in a printed book of ordinances, 
which contained copies of other ordinances of the town of Venice; 
and it is claimed, on the statement of a witness, that a copy of that 
pamphlet was kept or preserved by the town board. The book, how- 
ever, did not purport to be published by authority of the board of 
trustées or city council, and therefore was not admissible, under the 
statute, as évidence of the passage and publication of the ordinances 
found in it. Lindsay v. City of Chicago, 115 Hl. 120, 3 N. E. 443. 
And while, as shown by the opinion in that case, the certified copy 
of the ordinance was compétent and prima facie évidence of the 
passage and publication of the ordinance, yet when it was shown, as 
it was, that in the original record there was no notation at the foot 
of the ordinance of the fact or date of publication, upon which the 
clerk could hâve based his certiflcate, and further was shown by the 
testimony of the clerk, who made the certiflcate, that he knew noth- 
ing of the fact, and did not intend to certify to the publication of 
the ordinance, but signed the certiflcate as prepared and presented 
to him by counsel for the défendant in error, the force of the certifl- 
cate in that respect was destroyed, and there remained no adéquate 
proof of the publication of the ordinance. But, if the publication of 
the ordinance were conceded, its violation by the défendant was, at 
most, évidence of négligence only, and afforded no ground for re- 
covery for injury to a trespasser. The train by which the intestate 
was killed was running on time, and at its usual speed, as for two 
years or more it had been run, and as, to the knowledge of the de- 
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èc'Wc'a; ît' hàd bCen run ftr ^M' wèelîs or mdi^'tçforé the date of 
tUt» àcc^îdent/ He probably Mifl'no knbwledge oiE the ordinance, and 
eertaiftty nièither cdùnted, nor bad tfaé right to count, upon th.e train 
bring rat» iii accordancé witli Itfe requirement. The judgirient below 
i« l'cverscd, and the cause rémàûdèd, with directions to grant à new 
ti-iUi. ■■ ':' ■'■; " ■'' ':'''■ ■- '■ ■ '■■ '•' 



LA^TOAN V. JWTNA INk CO. SÀMB v. SPRING GABDBN INS. CO. SAMBT 
V. GEBMAN ALUANOE INS. 00; SAME v. PALATINE INS. CO. 

(Circuit Court, N. O. lowa, Oedar flapids Division. January 20, 1900.) 

1. FiBB Insukancb— Election to Rbbuild— Pi-BADiNa 

Wliere, there belng a jpontroversy between insured and the Insurer 
•wjietlier the latter liad Ipet its rlght to elect to rebuild, the former brought 
aètlon for the money Indemnit y, and the Insurer set Up its élection, and 
allégea Its •wiHlngiiess'tO''rebùild, and the court' dedded that it had not 

, lost such right, and theréopân Insured accepted the offer, the insurer can- 
not rescind its position assumed in such pleading, and deny ail liabllity 
on Its contract of tnsuranc^, because, pending the eontroversy, the cost of 

. the building has increasidd. i 

2. SaMB— ACTIOII FOK MoNÉY! ISsjiBMtlITT. 

Though an insurer eleCts tO Tebuild, It having' îailed to do so Insured 
' may me on the original contract for the money Indemnity. 

Actions atlaw on foiir ;polJcie^ of insurance issued by the above- 
naraed companies on same 1i>unding. Jury waiyed, and cases heajpd 
togethier by thë court. 

B. 0. Lan^n and Walsh Bros., for plaintiff. 

Hayes '& Schuylei- and Georg© Steere, for défendants. 

SHTH AS, District Judgei The facts necessary to an understand- 
inn; of the légal questionbintolVed in thèse cases, briefly stated, are 
as folloffié: ' ■ 

The plalritlff, Daniel Langai, bëing thç owner of a brick dwelling house 
sliimted in the city of Clinton, Io#a, obtained Insurance against loss by lire 
In the def ehdant companies, tfié pbll<^ Issued by the ^tna Company being 
dated October 24, 1895; that in.thef Spring Garden Company being dated De- 
cember 31, 1897; that ih the German Alliance belng dated January 1, 1898; 
and that in the Palatine Compaiiy on the 8th day of January 1898, — each of 
saldpolicies being for the suto of $5,000. On the 23d day of January, 1898, at 
which time' the four poUcles abovenamed were in full force, a flre occurred, 
greatly injurlng the building infiîjred, and due notice thereof was given to the 
four Insurance companies carrying rlsks upon the promises. Not belng able 
to agrée upon the amount of thè loss, the parties in Interest, as reqùired by 
the terms of the policies, enterêd Into a written agreement for the appointaient 
of appralsers to aseertaln the; total loss, and award the amount each com- 
pnny would be liable for under Its policy. The appralsers thus appointed fixed 
the total loss to the Insured at the, sum of $20,005, and awarded the amount 
for which each of the companies would be liable àt the sum of $5,000; or. 
In other -words, as the total loss ex<ieeded In amount the aggregate of the pol- 
icies, the sum chàrgeable against eàch company would be the full amount 
ciiUed for by the policy issued bylt:., The award of the appralsers was dated 
June 30, 1898, and on the 27th day of July the four Insurance companies united 
In a written notice to the Itisurèd that they elected to! repair and rebuild the 
dcshiiycd dwelling; Tothis notice, and under date of August 4, 1898, the 
lusijicd réspondfed, lu' wfUing, denying the right of the comoanies to elect to 
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xepnir or rebuild tlie premîses. claiming that the risM secured by the policies 
to the coiuiiauies to vepair or rebuild cotild not be avaiied of after the lapse 
of 30 days from the réception of the notice of the tire; that by the act of the 
couipanies in agieeirig to, and participating in, the appraisal of the damage 
to the property, the companies liad elected to treat the policies as money con- 
tracts, and they coiild not afterwards change this élection, and undertake to 
rclmild the premiscs; and the iusured further notifled the companies that they 
niust make prompt payment in money of the sums awarderl against theœ, or 
suite' for recovery of the amounts ^voiild be brought against them. Thus the 
parties were at issue as to the construction of the terras of the policies, and 
thereupon, on or about the 30th day of December, 1898, thèse actions were 
brought against the several named Insurance companies, in the district court 
■of Clinton eoiuity, lowa, from which court, on pétition of the défendant In 
eacli case, they were removed into this court in the Cedar Rapids division. 
The défendant company in each case, in anewer to the pétition of plaintiff, 
set forth vàrlous matters with respect to the action of the appraisers upon 
■which it was claimed that the appraisal of the damages was not valid and 
binding upon the company, and then averred that, uuder the ternis of the pol- 
icy, the company had the right to elect to repair and rebuild the premises; 
that it had exercised this right by giving written notice of the élection to re- 
build; and that the plaintiff had refused to permit the rebuilding of the in- 
jured property, and therefore could not ma intain the action. In reply to the 
auswer, the plaintiff made counter charges of bad falth on part of the ap- 
praiser eelected by the company, aVerred the vaiidity of the appraisal, and de- 
iiied the right of the company to repair or rebuild, under the facts of the case. 
The défendant filed a motion to strinj out parts of the reply, and at the Sep- 
tember term, 1899, of the court at cRlar Rapids, the cases having Iwen noted 
for trial at that term, the motion was argued and submitted to the court, it 
being claimed on behalf of the défendant that ail matter averred in the reply 
touching the appraisal, and the action of the parties and the appraisers in con- 
nection, therewith, was whoUy immaterial, for the reason that the company, 
by the notice given under date of July 27, 1898. had secured the right to per- 
t'orm its contract by restoring the burned premiscs; that, by giving the notice, 
flll objection to the appraisal had been waived, and the rights of the par- 
ties were to be determined by the construction of the clause in the poiicy 
which gave the right to repair or rebuild. Thereupon the court held that the 
ruling to be made on the motion to strilie involved the more important ques- 
tion of the construction of the clause in the poiicy giving the élection to the 
«ompany to repair or rebuild the premises, and that it would be advisable to 
fully l)resent this question to the court, and obtain a ruling thereon, before 
Koing to the jury on the questions involved; and thereupon counsel were heard 
upon the question, and, after considération thereof, the coui't ruled that, under 
the language of the policies sued on, the companies had tiie right to elect to 
rebuild the premises, by giving notice of such élection within 30 days after 
réception bf the proofs of loss, and that this 30-day period did not Iwgin to 
run until the proofs of loss had been completed by the appraisal of the amount 
of the damages, — the opinion of the court at length being found in 90 Fed. 
705. It will be noticed thaï in tlie opinion given the court, in view of the 
doubt existing upon the proper construction of the terras of the poiicy, sug- 
gested that the question shoulrt be settled by an immédiate appcal to the cir- 
cuit court of appeals; but, after consultation, the counsel for plaintiff an- 
nounced in open court that they would abide by the view taken by this court, 
and that ail objections to the company rebuilding the premises were with- 
drawn. Thereupon counsel for tlic défendant companies asked for time with- 
in which to consult with their clients as to their further action in the premises, 
and to that end it wae finaliy agreed between the parties, with the approval 
of the court, that the hearing should be postponed until the December term 
of the court at Dubuque. At that term of the court the défendants flled 
amended and substituted ariswcrs, in which are set forth the clause of the 
policies providing for the repairlng and rebuilding the premises; the giving 
of the notice that the companies elected to rebuild; the written refusai of the 
plaintiff to permit the premises to be rebuilt; and it is then averred that, dur- 
Ihg the time the plaintiff refused to permit the rebuilding of the premises, the 
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çostîofrtte labor and materlal neoessary to restore the prémises had so In- 
creased that luSeptember, 1899, andever since, the expense to the eompanles 
o( rebuUdlng would be about 33 per cent, greater than It would hâve been 
during the summer or fall of 1898. By consent of the parties, a jury trial was 
waived, and the cases were submltted to the coiirt upon the law and the facts, 
and a ânding of: facts has been ma^le In wrlting to the effect of the récitals 
berein set f orth, and thus are presented the questiouâ of law arising in the 
cases. 

Tàe facts fonnd, under the évidence and the pleadings of the de- 
fendant Company in each case, fehow that when the fire occurred, in 
January, 1898, the plaintiff held a valid policy of insurance in each 
Company for the sum of $5,000; that due notice of the happening of 
the flre was given to the companies; that, in order to ascertain the 
amount of the total loss caused by the fire, the parties, by mutual 
agreement, caused an appraisement to be made, and this appraise- 
ment flxed the total loss at 120,095, and the amount chargeable 
against such company at the sum of |5,000; that the completed 
proof s of loss, including the appraisement, were furnished to each 
company about June 30, 1898. Thèse facts, which are not in dispute, 
show that, upon the completion of the proof s of loss, the plaintiff 
had established a valid right to indemnity from each one of the de- 
fendant companies, according to t» terms of the several policies 
issued by them, respectively. It was then open to each of the com- 
panies to perform its contract of indemnity in one of two methods. 
It eould pay the amount chargeable against it in cash, or it could re- 
store the injured premises by repairing or rebuilding the same. 

By the terms of the policy, the company had secured to itself a 
period of 30 days, after service of proofs of loss, within which it 
could détermine upon the method of performance ou its part. 
During this period of 30 days it had the right to elect whether it 
would undertake to perform its contract of indemnity by payment 
in money or by repairing or rebuilding the premises. If it elected 
to perform by payment in money, then the payment must be made 
in 60 days from service of the proofs of loss. If it elected to re- 
build or repair, then it would be bound so to do within a reason- 
able time. The exercise on part of the company of the right of 
élection between the two methods of furnishing indemnity to the 
insured is not, in any proper sensé, a performance of the contract 
to furnish indemnity. To discharge the obligation assumed by the 
company, it must furnish the indemnity in one of the two agreed 
methods. The giving of the written notice of the élection to re- 
build the premises only secured to the companies the privilège of 
furnishing indemnity in that mode, but the making the élection, 
and giving notice thereof to the insured, was not a performance of 
the contract of indemnity. To complète performance, the com- 
pany must follow up the notice of its élection by actually rebuild- 
ing the premises. If it does not do so, then it is bound to furnish 
the indemnity to which the insured is entitled by paying the amount 
of loss in money. . 

But it is contended on behalf of the défendants that the failure 
to rebnild is not chargeable to the companies, but has resulted from 
the action of the plaintiff in denying the right of rebuilding. The 
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facts show that there was an honest différence of opinion between 
the insured and the companies upon the question whetlier tlie eom- 
panies could elect to rebuild after entering into an appraisal of the 
damages. This question was strictly one of law, and, in order to 
settle it, the adjudication of a court was necessary. To that end 
thèse actions were brought in the state court, and thence removed 
into this court. The answers were flled in this court on June 24, 
189!), and, after reciting therein the giving of the written notice of 
élection to rebuild, it is then averred "that this défendant and said 
other companies hâve ever since, and now are, ready and willing 
to comply with said notice, and repair and rebuild said insured 
property, according to the terms and the provisions of the said pol- 
icy of Insurance, but that said plaintiff has not permitted, and will 
not permit, the same to be done." As already stated, in Septem- 
ber, 1899, the question of the right to rebuild was submitted to the 
court, and it was held, in efifect, that the companies, by entering 
into the appraisal, did not lose the right to rebuild, and by the giv- 
ing the written notice dated July 27, 1898, the companies had sig- 
nifled their purpose to furnish indemnity for plaintiff's loss by re- 
pairing and rebuilding the injured premises, and that, as pleaded 
in the answers, this right was still open to the companies. There- 
upon the plaintiff accepted the ruling then made as a flnality upon 
the question, and thus the way was opened to the companies to 
undertake the work of restoring the damaged premises, the further 
hearing of the case being postponed in order to enable the com- 
panies to détermine whether they would in fact avail themselves 
of the conceded right to rebuild. 

By the amendment to the answers made at the December term, 
the companies, in effect, décline to rebuild the premises, assigning 
as a reason therefor that the increase in the cost of labor and ma- 
terial is such that it would greatly increase the expense of so do- 
ing, and hence they now ask that it be adjudged that they are not 
bound to furnish indemnity to plaintiff, either by a cash payment 
or by rebuilding the insured property. The fact of the increase in 
the cost of rebuilding may be a sufflcient reason for the action of 
the companies in not undertaking to repair or rebuild, but it ought 
not to operate as a discharge to the company from ail liability up- 
on the policy. When the answers were filed in thèse cases, in June, 
1899, and when the -question was submitted to the court, in Septem- 
ber, 1899, the companies clairaed that thev were then ready and 
willing to rebuild the premises, and the plaintiff at that time, after 
hearing the opinion of the court, accepted the offer to rebuild, and 
it is not now open to the companies to rescind the position assumed 
in the pleadings, and to deny ail liability on the contracts of Insur- 
ance, on the ground of the increased cost of rebuilding. The facts 
in the case show that the company had become bound to fulfill its 
contract of indemnity. 

The company claimed that it had the right to furnish indemnity 
by a cash payment or by rebuilding. The insured claimed that by 
the action of the company it had waived or lost the right to re- 
build. The insured brought thèse actions on the contracts evi- 
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dêneed by the policie», claiming a inoney indemnity, and the compa- 
uiies anèwereâ tiiat tkey had the rîght to furnisli indemnity by rebuild- 
ing the înjured premises, and that they stood ready to fnlflU the con- 
tract by that method of performance. The court, upon the plead- 
ings thus made, held that it was still open to the companies to meet 
the obligation of their contracts by rebuilding the premises. The 
companies now seek to escape ail liability by averring that the in- 
orease in the cost of labor and material is so great that they ought 
not to be required to be bound by their élection to rebuild, and 
ought not to be held to pay the indemnity in money. The court 
will not require them to rebuild, nor does the plaintiff demand in- 
demnity in that form; but upon what ground should the companies 
be relieved from making payment in money of the sums due upon 
the poMcies? The theory of the défense is that, if the companies 
had beèn permitted to rebuild in the summer or fall of 1898, it 
would hâve cost them much less than if they now rebuild, which 
may bè a fair reason why the companies should be excused from 
rebuilding; but why should that fact relieve the companies from 
their obligation to make indemnity to plaintiff by a payment in 
monej^? It is argued that, if the companies had. been permitted to 
rebuild in the summer of 1898, they could hâve dpne so at an ex- 
pense less than the amount of thé money payment awarded against 
them; but how can this be prttfén?' The défendants hâve not un- 
dertaken to show what the cost éf rebuilding the preùiises in 1898 
would hâve been, and it is a mâtter of common knowledge that the 
actual cost of building alniost alWays outruns the original estimate. 

The gist of the objection to being held liable for thé money pay- 
ment on the poilicies is that, if the companies had been allowed to 
rebuild in 1898) they might hâve succeeded in rebuilding at an ex- 
pense less than the |20,flNOO, whieh they wére bound to pay if they 
did not rebuild; but thei^e Is no fàct shown from which the infer- 
ence can be drawn that it would hâve bjeen cheaper for the com- 
panies to rebuild than to pay in money, nbr is it averred in the sub- 
stituted answers that sueh is the fàct. It is not now averred in the 
answer, nor is it proven as a fàct, that, if the companies are now 
required tO pay the amount of their policies in cash, it Will place a 
greater burden on them than they would hâve assumed had they 
undertaken to rebuild the premises in the summer of 1898. The 
position now taken by the companies is thatj if they should now 
rebuild, it would be at a éost greater than that they wôuld liave as- 
sumed had they been permitted t^ rebuild in 1898. This fact may 
constitutè a goôd and sufflcient reason why the companies should be 
éxGUsed from rebuildingj but it does not constitute a reason why 
they should not pay in money the indemnity thev owe to the plain- 
tiff. , 

But it is further contended that when the companies riotifîed the 
plaintiff in July, 1898, that they elected to rebuild the destroyed 
premises, they thèreby converted the contracts for indemnity, evi- 
denced by the policies, into contracts for the rebuilding of the prem- 
ises, and that the plaintiff should hâve declared upon the substi- 
tuted building contract and the failure to perform it, and not upon 
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the original contract for indemnity. If this position is well taken, 
it follows that in every instance wlierein policies of tlie form of 
those sued on are issued, and a loss happens, tlie company can sig- 
nify its élection to rebulld, and then fail so to do, and thus compel 
the plaintif!: to sue for the unknown and uncertain aniount of dam- 
ages which might be awarded by a jury for the breach of the al- 
leged contract to rebuild. Upon the company would be placed the 
burden of responding to the damages for not rebuilding, which, in 
the majority of cases, would esceed the nioney payment neeessary 
to discharge the contract for indemnity. In this case the contracts 
evidenced by the policies issued by the four companies hâve no re- 
lation to each other. They were issued at différent dates, and in 
each case the company bound itself to furnish indemnity against 
loss by are by a payment in cash or by repairing or rebuilding the 
injured premises. Under the terms of the policies, in case of a loss 
in amount less than the aggregate amount of the Insurance, each 
company would be bound to pay only its proportionate amount of 
the total loss; but if the original contracts are merged into build- 
iïig contracts, as contended for by the défendants, then the plaintifE 
would hâve a separate contract with each company, whereby the 
latter had become bound to rebuild the injured property, and for a 
breach thereof the plaintiff would be entitled to judgment against 
each company for the full amount of the damages caused by its 
failure to rebuild. Again, suppose, in this case, two of the com- 
panies had paid their policies in money, and the others had elected 
to rebuild; it certainly would not be true that the latter would 
liave the right to half repair or rebuild the house, or to rebuild in 
such a manner that, as rebuilt, the house would be worth only one- 
half what it was when the lire occurred. Again, suppose, after the 
companies had given notice of their élection to rebuild, two there- 
of had become insolvent, and had refused to engage in rebuilding 
the premises; would it be open to the remaining companies to only 
half repair or rebuild, and then claim that they were exonerated 
from further responsibility? Thèse suggestions show that, if the 
theory of the conversion of the contracts evidenced by the policies 
iuto contracts for rebuilding the injured premises is adopted, then, 
for the proper protection of the insured, it must be held that each 
company is bound to fuUy repair or rebuild, and, in case that is not 
done, then each company is liable to a judgment for the full dam- 
ages resulting from the breach of the rebuilding contract. This 
would cast a heavy burden upon the company, and yet can there be 
any escape tlierefrom, in justice to the insured? ïhese dif&culties 
are ail avoided, however, by holding that a mère notice of an élec- 
tion to rebuild on part of the company does not merge, convert, or 
affect the contract for indemnity contained in the i^olicy. The giv- 
ing of the notice of the élection to rebuild within the time limited 
in the policy secures the privilège to the company of discharging its 
obligation by rebuilding, but if the company, for any reason or for 
no reason, does not in fact repair or rebuild, then the contract re- 
mains unchanged, and the insured is entitled to demand of the com- 
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Ç^aûi^ that it shall pay in nlodey the siim due on the policy, and, if 
pâyflïént is not made, then to enforce it by judicial aid. 

Thé conclusion reached is that, when the completed proofs of 
loss were furnished to the défendant companies, the plaintifif had 
established a clear right to demanda from the companies indemnity 
for the damages caused to the property by the lire therein; that 
the obligation rested upon each company to furnish the indemnity 
either by a money payment, or by rebuilding the premises within a 
reasonable time; that the companies hâve had a reasonable time 
within which to undertake the rebuilding of the premises, but they 
hâve not undertaken so to do, and now aver that they are not bound 
to rebuild; that, therefore, the companies are bound to furnish in- 
demnity by a payment in money of the sum awarded against each 
compâny, and, as this payment has not been made, the plaintiff is 
entitled tô judgment for the sum due in each case. The question 
of the interest to be allowed dépends upon the time when it is held 
that the companies became in default for a failure to pay the in- 
demnity in money. There is much force in the argument that it 
should not be held, under the peculiar facts of thèse cases, that the 
companies are chargeable with interest during the time the parties 
were litigating over the question of the right to rebuild, the ques- 
tion being decided in favor of the companies. If, howevet, the court 
shOuld hold that interest is to be allowed only from the date when 
the final failure to undertake the rebuilding took place, then, in 
order to présent the question in the appellate court, the plaintiff 
would be compelled to take a writ of error, although the judgment 
on the merits is in his favor. As it is understood that the défend- 
ants purpose going to the court of appeals on the question of lia- 
bility for any Sum, the question of the amount of interest allow- 
able, in case it; is finally held that plaintiff is entitled to recover, 
can be presentéd, on the writ sued ont by the défendants, by this 
court ruling that interest is to be allowed from September 1, 1898, 
or, in other words, from 60 days after the f urnishing the completed 
proofs of loss; and if in the court of appeals it be held that plsin- 
tiff is entitled to recover, but that the amount of interest allowed 
is excessive, the proper réduction can be ordered in the final judg- 
ment. The amount for which judgment will be entered in each case 
is 15,000, with interest thereon at 6 p6r cent, per annum from Sep- 
teinber 1, 1898, to January 20, 1900, 



PULLMAN'S PALACE-CAR CO. v. KING. 
(Circuit Court of Appeals, Second Circuit. January 9, 1900.) 

■['■'■'. No. 57. 

1. Carriers— Blbeping- Car Companibs— -Breach of Contraci. 

Plaintiff, ha ving a railroad coupon ticket for passage from New Or- 
léans ,to New York over Connecting Unes of road, on application to an 
agent of défendant, and on showing Kis ticket, was sold a bertli in a 
sleeping car from New Orléans to Jersey City. From Washington to 
Jersey City such car was run over a ' llne différent from that named in 
plaintifC's ticket, and on his refusing to pay fare he was ejected by tlie 
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employés of the railroad company. EeU, that défendant, by selllng plain- 
tiff accommodations in a particular car, virtually represented and war- 
ranted tliat such car passed over the lines named in plaintiff's tieljet, and 
was liable for a breach of the contract when plaintiff, under the cir- 
cumstances stated, was compelled to leave the car before reaching Jersey 
Olty.i 

9. Samb — Mbasdkb op Damages. 

PlaintifC having been rightfully ejected by the employés of the railroad 
company from a car In which, under his contract with défendant, he was 
entltled to remain without payment of further fare, défendant was liable, 
not only for the direct, but also for the consequentlal, damages, which 
should bave been anticipated as the natural and probable resuit of ita 
breach of the contract, subject to the limitation that the damages recov- 
erable could not be enhanced by the négligence or willful eonduct of Ûie 
plaintiff. 

8. Samb. 

There being évidence to warrant a finding that plaintiff was not charge- 
able with notice, before leaving Washingtou, that the car would not go 
over the road named in his ticket, such question was properly submitted 
to the Jury under instructions which, in case of such finding, permltted 
a recovery, not only for the Increased expense to which plaintiff was 
subjected, iDut also compensation for the inconvenience and loss of tlme, 
and for the Indignity of a public expulsion from the car. 

Wallace, Circuit Judge, dissenting upon the question of damages, on 
the facts shown in regard to notice, and upon the further ground that 
plaintiff was not entltled to enhanced damages because of his forcible 
éjection from the car, which he might hâve avoided, without a waiver 
of any of his rights, by payment of his fare, or by leaving the car with- 
out force, upon the conductor's refusai to permit him to remain without 
Buch payment. 

Wallace, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Thls cause cornes hère upon a writ of error to review a Judgment in favor 
of défendant in error, who was plaintiff below, upon the verdict of a Jury 
awarding him $2,000 for damages for éjection from a sleeping car of the 
plaintiff in error, who was défendant below. PlaintifC had a round-trip railroad 
ticket from New York to San Francisco and retum, which provided for passage 
from Washington to New York via the Baltimore & Ohio Railroad. In New 
Orléans, plaintiff showed this ticket to defendant's agent, and asked for through 
accommodations on a sleeping car from New Orléans to New York. The 
agent sold him a berth ticket for the car Dioces from New Orléans to Jersey 
City. From Washington north, the car Dioces was run over the Pennsyl- 
vania Eailroad. Plaintiff, having no railroad ticket for that line, was put 
off the train at Baltimore by the Pennsylvania conductor upon his refusai 
to pay railroad fare from Washington to New York. 

Allan McCulloch, for plaintiff in error. 
Samuel H. Wandell, for défendant in error. 

Before WALLACE, LACOMBE, and SHIP^LAN-, Circuit Judges. 

PEK CURMM. The majority of the court concur in the opinion 
that the évidence sustains the conclusion that défendant contracted 
to furnish to plaintiff the accommodation of its sleeping car Dioces 
from New Orléans to Jersey City, and warranted that, upon pre- 
senting his round-trip ticket to the train conductor, he should be 

'As to duties and llabilities of sleeping-car companies, see notes to Duval t. 
Car Co., 10 C. C. A. 335, and Edmunson v. Car Co., 34 C. C. A. 386. 
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ètUpwfed'to ride undisturbéd thé- wjiole distance in thàt car, 'ï^'ithout 
beiiig ' req'aired to make any ïilirtiiér payment for traùsportation, 
and that such contract wasb^bien by the défendant. ,jl:; seems un- 
necessary to add anythingtotiie exhaustive discussion of this brandi 
of the case which will be found in the opinion of Judge WALLACE. 

ITpon the ques|:ion of da;mages in cases of this kind, it Is also well 
settled that, jf,.th]é plaintiff, by pëgUgeh or willfulnçss, allows his 
damages to M urinecessarily enhanced, he cannot thçreby augment 
his recoyeiy. But, where thére has been no négligence or willful- 
ness on the part Of the plaintiff, he may reèover not pnly the in- 
creased expensè to which he may. be' subjected, but alsp compensa- 
tion for incoiivénience and loss of time, and for the ihdignity of a 
public expulsion from the car. English v. Canal Co., 66 N. Y. 454; 
Murdock v. Railroad Co., 137 Mass. 293. In this lafter case a ver- 
dict foi* f 4,500 was sustained, the case being distinguished from 
the earlier décision of the Sf^me court in Bradshaw v. Bailroad Co., 
135 Mass. 4Ô7, upbn the theory that in the earlier, casé plaintiff was 
négligent in accepting without examination a ticket which was on 
its face insufiSCient to secure him the accommodation he expected 
to obtaiD. 

tJpon the question of damages the c6urt in the cause at bar 
charged:, 

"Of course, theré iis no physical injury hère, beyond the InVaslon of a right. 
If there wasn't ànything more than the conductor puttiilg his hands upon 
him, it would be a matter of nominal damages. But, if Mr. Ktog was in the 
right, there is something more than that, or at least it Is for yoU' to say. A 
man ejected froip a car, a man whose rights hâve been invaded, may, if the 
Jury so ând' It, bè regardèd as ' fiavlng suffered from a sensé ôf indignity 
('insuit,' as the plaintiff puis It), — endured that mental suffering, mental 
grievance, whieib; ail men c^n . appreclate, and yet which Is so difflcult to 
describe; and for that he W0ÙI4 t>e entitled to recover damages. But please 
jfemember that und,er no circumstançes la this case are you to glve damages 
as Smart money. You are not to give any exemplary, daniages. You are 
not to say, 'We a,re.golng to.punish tWs rallway eompany.' This is not a case 
pf that nature. You can compensate Mr. King, if you feel, under the instruc- 
tions I hâve given, that he is entitled to it, fuUy for the indignity and mental 
(jistress of whlçh I hâve spoken, You can also compensate him for any 
expense to which he has been subjected. I don't linow as there is any évi- 
dence on that subject. but it wpuld be at least the vatae of a ticket from 
Baltimore to NewYork." 

The court also charged, upon defendant's request, that: 

"If you flnd that the plaintiff was advlsed before reaching Washington 
that he could at that point take a train over the Une of the Baltimore & 
Ohio Eailroad, which would arrive at Jersey City at about the same tlme as 
the train he was then on, and if you further find that there was such a train, 
and that by the use of due diligence the plaintiff could hâve caught said train, 
it was the duty of plaintiff to use such due (flligence; and there can be no 
recovery for any d^^mages for delay arlsing from his failure to dp so, pro- 
vlded he had notice that the car was not going over the Baltimore & Ohio 
road;" ;■■''; 

And that: 

"Itidoesn't make any différence where he got the notice, If hereoeived notice 
from any source which was sufflclent to hâve put a man of ordinary prudence 
ifpon his guard, so that he should hâve investlgated the matter and acted 
accordingly." 



PULLMAN's PALACE-CAE CO. V. KIKG. 383 

The court further charged, upon defendant's request, that: 

"If you flnd that before defendant's car left Washington the plaintiffl knew 
or had reason to believe that he had no railroad ticket entitling him to a 
passage over the lines of the Pennsylvania Eailroad from Washington to 
Jersey City, and that he knew or had reason to beheve that defendant's car 
would run over the lines of tlie Pennsylvania Railroad between said points, 
it was eontributory negUgence of the plaintif!: to remain on the car vyithout 
proeiu'ing right of transportation on that train, which precludes a recovery; 
that is, from Washington to New ïork." 

This part of the charge was more favorable to défendant than it 
was entitled to. Such eontributory négligence would only preclude 
reeovery for anything in excess of the cost of the additional railroad 
fare. 

This was a complète and accurate présentation of the case as to 
the measure of damages, if there was évidence from which the jury 
were entitled to flnd that plaintiflf was not informed before leaving 
Washington that the Dioces would be carried over a line of rail- 
road (the Pennsylvania) on which the return-trip ticket did not en- 
title him to transportation. The soundness of the charge is chal- 
lenged upon the theory that there was no such conflict of évidence. 
As to any notification being given him by the sleeping-car conductor, 
there was a flat contradiction between the plaintiff and the con- 
ductor, and the notification relied on is a chance remarie of plaintiff's 
traveling companion, Ruttman. The entire évidence on this point 
is that of the plaintiff, as follows: 

"No notice was given to me at any time from the time I purchased my 
ticket before I arrived at Washington, or after my arrivai at Washington, 
that I would be obliged to change this car, — no notice that I was to go on 
the Pennsylvania Eailroad. Mr. Kuttman spoke to me about the subject the 
night before. None of the railway people gave me any notice of any kind. 
The night before, Mr. Ruttman said to me that the car was going to run 
over the Pennsylvania road. I said that didn't make any différence. That 
was the evenlng before we reached Washington, — Sunday evening. I was 
not notlfled to change at Washington by any railroad officiai or any sleeplng- 
ear officiai. When I left Washington I didn't know, as a matter of fact, 
whether I was on the B. & O. or Pennsylvania, and I was not notifled by 
anybody." ' 

Ruttman was a witness, but was not questioned by either side as 
to his conversation with plaintiff. We do not think that, upon this 
state of the proof, it was the duty of the court to charge the jury 
that the plaintiff knew before the car reached Washington that it 
was going to be run on a road over which he had no ticket good 
for transportation, and that therefore he could not recover more 
than the additional fare. The disposition made of this branch of 
the case by the court seems to us the correct one, viz. leaving it to 
the jury to say whether plaintiff knew of this change from the Balti- 
more & Ohio to the Pennsylvania, or had received notice from any 
source which was sufflcient to bave put a man of ordinary prudence 
upon his guard, so that he should hâve investigated the matter and 
acted accordingly, with instructions that his remaining in the car 
after such notice, without procuring right of transportation, would 
be eontributory négligence. Upon the évidence, it seems to us this 
was the utmost défendant could demand. The judgment is affirmed. 
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WAIiM.CE, Circuit Judge (dissenting). This is a writ of error 
by the défendant in the court below to review a judgment entered 
upon a verdict for the plaintiff. Tlie action was brought to recover 
damages for tlie éjection of plaintiff from one of the defendant's 
sleeping cars. Upon the trial, évidence was introduced showing the 
following facts: The plaintiiï had made a trip from New York to 
San Francisco upon a round-trip ticket, with coupons attached, en- 
titling him to passage to and from those cities over various Connect- 
ing railway linès. The last coupon was for one flrst-class passage 
from Washington to New York over the Baltimore & Ohio Railroad. 
On his return trip he went to the office of the défendant at New 
Orléans, and asked the agent for a lower berth to New York. Ac- 
cording to his testimony, the agent asked him for his railroad ticket; 
plaintiff showed it to him, the last coupon being attached ; and the 
agent took it, examined it, and then sold him a berth ticket for the 
car Dioces from New Orléans to Jersey City, the terminal for New 
York. The berth ticket had printed on its face, "Good for this date 
and car only when accompanied by a flrst-class ticket." The plain- 
tiff took passage upon the car, and the defendant's conductor took 
up the berth ticket. Before the car reached Washington, plaintiff 
was infopmed that from that city the car would go over the Penn- 
sylvania, Bailroad. The cars of the défendant were run from Wash- 
ington pver the Baltimore & Ohio Railroad, and also over the Penn- 
sylvania Railroad. The Dioces was run over the latter.line. When 
the train reached Washington, plaintiff was asleep; but he then 
awoke and dressed, and found the car moving out of the city. Sub- 
sequently the train conductor called for his ticket. He handed it 
to him, and the conductor then told him that the ticket was not 
good for that road, and refused tô accept the coupon for passage 
by the Baltimore & Ohio Railroad. The plaintiff declined to pay 
fare, and, upon his refusai to leave the car when the train reached 
Baltimore, the train conductor directed him to be removed. At Bal- 
timore he was delayed until he was able to take a train over the 
Baltimore & OMo Railroad for New York. 

At the close of the évidence the défendant requested the court to 
direct a verdict in its f avor upon the ground that the plaintiff was 
ejected bij' the employés; of* the Pennsylvania Railroad, and thèse 
wére nôt servants of the défendant, and upon the further ground 
that the sleeping-car ticket did not entitle plaintiff to transportation 
in the car over the Pennsylvania Railroad, and he was rightfully 
ejected for not paying fare. The trial judge refused the request. 
The trial judge also denied a request by the défendant for instruc- 
tions to the jury that if they found that plaintiff refused to leave 
the car Without the application of force, and that no more force was 
used in expelling him than was necessary for that purpose, there 
could be no recovery against the défendant for damages occasioned 
by the use of such force; The exceptions to thèse several rulings 
raise ail the important questions pregfented by the assignments of 
error. . 

Upon the facts the jury was justifled in flnding that the défend- 
ant undertook, for a compensation received, to furnish the plaintiff 
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tlic accommodations of the sleeping car from New Orléans to Jersey 
City. It in etfect represented to him, by its agent, that the car 
would go by the line of the Baltimore & Ohio Kailroad, because by 
showing him his ticket the plaintifl: virtually informed the agent 
that he proposed to go by that line. The représentation was in 
the nature of a warranty, and the contract may therefore be treated 
as embodying it, as a part of its terms. It is plain that this con- 
tract ha s been broken if the plaintiff was without just cause com- 
pelled by the défendant, or those for whose acts it was responsible, 
co leave the car at any time before reaching Jersey City; and in 
that event he was entitled to recover for the breach, as he could if 
he had been wrongfuUy ejected by a common carrier of passengers 
■or by an innkeeper. 

The proprietor of a sleeping car is not, however, a common car- 
rier of passengers, nor an innkeeper. 22 Am. & Eng. Enc. Law, 797. 
And the liability of the sleeping-car corporation rests upon the 
breach of its implied obligation to furnish the accommodations which 
it holds itself out as offering to the public. It does not hold itself 
ont as offering to supply the motive power for the transportation 
of passengers, or any of the instrumentalities or facilities for the 
management of the train. The passenger understands that thèse 
are to be supplied by the railway company of which he has bought 
or is to buy his ticket, and that, unless he compiles with the proper 
rules and régulations of the railway company in respect to the pay- 
ment of fare, he is not entitled to be carried, and may be ejected 
from the car. Lemon v. Car Co. (C. C.) 52 Ped. 262 ; Duval v. Same, 
10 C. C. A. 331, 62 Fed. 265, 33 L. R. A. 715. In Ulrich v. Kailroad 
Co., 108 N. Y. 80, 15 N. E. 60, the court observed that the purchase 
of a ticket for a seat in a drawing-room car has no efîect upon the 
status of the purchaser as a passenger, and said: 

"The contract for a seat did not make the purchaser a passenger, in any 
sensé; but it simply provided that, if the purchaser secured a right to ride on 
the train, he could also enjoy the advantages of a spécifie seat during the 
trip, if he so desired." 

The plaintiff knew, or the law présumes he knew, when he bought 
the sleeping-car ticket, that he could not be carried in the car over 
the line of the PennsylvaniJi Railroad unless he had a ticket en- 
titling him to passage, or unless he should pay his fare. He did not 
know, and was under no obligation to assume, that the car would 
run from Washington over that line. The defendant's contract was 
broken when the car reached Washington, because from that time 
the car did not go over the Baltimore & Ohio Eailroad; and the 
plaintiff was not entitled to occupy it, except as a passenger of the 
Pennsylvania Eailroad, paying passenger's fare. 

It is not material whether he was compelled to leave the car by 
the employés of the railway company or by those of the défendant; 
and it may be conceded that, when employés of a sleeping-car com- 
pany are enforcing the rules and régulations of the railroad com- 
pany in ejeoting passengers for refusai to pay fare, they are the serv- 
ants of the rt\ilway company, and the éjection is its act, and not 
that of the sleeping-car company. Car Co. v. Lee, 41) 111. App. 75; 
09 P.— 25 
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Lawrence; ■p. Car Oo., 144 Ma$e. 1, 10 N. E. 723. .Having broken its 
contract by putting the plaintiflf where he could nôt rightfully re- 
main withont submitting to an exaction n&t contained in bis con- 
tract, tbe défendant became responsible, not only for the direct, but 
also for tbe eonsequential, damages wliich sbould. bave been antici- 
pated as the natural and probable séquence. Tbe défendant would 
, not bave been liable for the wrongful acts of the. employés of the 
Pennsylvania Eailroad, but it was liable for their rightf ul acts in 
requiring binj to vacate the car, because its breacb of obligation was 
the cause whicb necessarily set those aets in motion. As respects 
the ,railway carrier, the plaintiff was rightfully ejected for refusai 
tppay bis fare;, but, as respects the défendant, he was not under 
obligation to pay it, and tbe défendant was responsible for the legiti- 
mate conséquences of bis refusai to pay fare. The trial judge was 
correct in so. mling, and in refusing to direct a verdict for the de- 
fendant upon any of the grounds assigned. 

The ruling upon the question of damages itemaans; to be considered. 
The gênerai jruletbat a party who has been injured by the tort or 
breach of contract ofanother cannot aggravate the damages by bis 
own willful and unnecessary conduet, but can recover of the delin- 
quent such damages only, as with reasonable eiffort upon his own 
part could n<?t bave been prevented, is familiar. The law imposes 
upon him an active duty to exert hiraSelf: to mâke tbe damages as 
light as possible; and if, by négligence or willfulness, he allows 
them to be nnnecegsarily enhanced, he cannot tbereby augment his 
recovery. Dolpb v. Macbinery Oo. (G. C.) 28 Ped. 558; Oostigan v. 
Eailroad Co;, 2 Denio, 609; Hamilton v. McPberson, 28 N. Y. 72; 
Milton V. Steaniboat Co.,;37 2Sr. Y. 210; Warren v. Stoddart, 105 U. 
a 224, 26 L. Ed. 1117; The Baltimore, 8 Wall. 377, 19 L. Ed. 463; 
Dodd V. Jones, 137 Mass^ 322. The rule ha« been applied in several 
adjudged cases between passengers and railway carriers. In Hall 
v. Eailroad Co.: (C. C.) 15 Ped. 57, the plaintiff had bought a ticket 
of the défendantes ticket agent, upon its face good only for a speci- 
fled period, upon tbe représentation of the agent tbat the limitation 
would not be enforced. Having offered it at a latér date, the con- 
ductor of the train refusedto accept it, and, tbe plaintiff refusing 
to pay his fare to the next station, be was put oflf the train by force. 
The action was brought for the injuries sustained by his forcible 
expulsion. The court held that the cônductor was justifled in his 
conduet, and that the plaintiff could not recover for the expulsion, 
but only for the price of tbe ticket. In Poulin v. Eailroad Co., 6 U. 
S. App. 298, se. 0. A. 23, 52 Ped. 197, 17 L. E. A. 800, where a ticket 
agent had negligently fumished a ticket wbieh did not purport to 
be one for tbe trip for whicb it was purchased, and the passenger 
discovered the mistake before going upon tbe train^ it was beld that 
the passenger was bound to know that tbe cônductor would be jus- 
tifled in refusing to receive it, and under sucb circumstances, if be 
chose to incur the risk of expulsion from the train by taking passage 
with the ticket, could not, wben expelled, recover in tort. In Fred- 
erick V. Eailroad Co., 37 Mich. 342, it was held tbat p, passenger to 
wbom a ticket agent had sold a wrong ticket, and who was compelled 
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by the conductor to relinquish his seat or pay his fare, cauld recover 
against the railway carrier for breach of contract, but not in tres- 
pass for ejecting him. In Railroad Co. v. GrilBn, 68 111. 499, where 
a passenger had paid for a ticket to a certain station, and the agent 
liad inadvertently given him a ticket to an intermediate station, it 
was held that the demand for another ticket by the conductor was 
the breach of the implied contract on the part of the company to 
carry him to the proper station, but that his remedy in such a case 
was for breach of the contract. The court said: 

"By paying such a demand, his cause of actioa would be as complète £is if 
he resists the demand and suffers himself to be ejected, and his rejection in 
such a case will add nothing to his cause of action." 

In Railroad Co. v. Pierce, 47 Mich. 277, 11 N. W. 157, it was held 
that a passenger taking a train, by the direction of an agent of the 
company, which did not stop at the destination called for by his 
ticket, could recover upon the failure of the train to stop for breach 
of contract, but could not recover for the indignity of being put off 
after being notified by the conductor that the train would not stop 
there, and refusing to pay additional fare. In Bradshaw v. Eailroad 
Co., 135 Mass. 407, the passenger had received, by the mistake of 
the conductor, a wrong transfer ticket, which was declined by a sec- 
ond conductor upon présentation. It was held that the passenger 
could not, after refusing to pay his fare to the second conductor, 
and being by him expelled from the car, maintain an action against 
the company for such expulsion. The court sald: 

"If the company had agreed to furnish him with a proper ticket, and has 
failed to do so, he is not at liberty to assert and maintain by force his rights 
under that contract, but is bound for the time being to yield to the reason- 
able practices and requlrements of the company, and enforce his rights in the 
more proper way." 

In Townsend t. Eailroad Co., 56 N. Y. 295, the passenger's ticket 
had been taken up by one conductor without giving him any check 
or other évidence showing his right to proceed upon a subséquent 
train. Upon being requested to pay his fare by the conductor of 
the subséquent train, the passenger refused, informing the conductor 
of the action of the other conductor, and he was thereupon ejected 
from the train. The court held that the railway company was liable 
for the wrongful conduct of the first conductor, but not in exemplary 
damages for the act of the second conductor. Grover, J., after ob- 
serving that the second conductor owed to the company the duty 
of enforcing its rules, and that the passenger could hâve resorted to 
his remedy after notice that he could not proceed upon the ticket 
which had been taken up, used this language: 

"If, after this notice, he waits for the application of force to remove him, 
he does so in his own wrdng. He invites the use of the force necessary to 
l'emove him, and, if no more is applied than is necessary to etïect the object, 
he can neither recover against the conductor nor company therefor. This is 
The rule deducible from the analogies of the law." 

Thèse adjudications were ail in cases in which the conductor, 
pursuant to the régulations of the railway carrier, was justified in 
requiring the passenger to pay, although by the mistake of the com- 
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pany's agent thepassenger-had not obtained such a ticket as he was 
entitled to,. 

Other authorities are to the effect that in cases where the carrier 
has failed to furnish the passenger a proper ticket, or, having fur- 
nished one, the carrier's agents hâve refused to honor it, the passen- 
ger's recpvery is not limited to the increased expense to which he 
is snbjected, but includes as éléments his inconyenience and loss of 
time, and aiso compensation for the indignity attending the viola- 
tion of his rights. 4 EUiott, E. R- § 1594. In cases where the pas- 
senger is unable to pay the fare, or for other reasons is constrained 
to leave the car under humiliating .circunistances, it is reasonable 
that complète indemnity should include compensation for the in- 
dignity a^well as for his pecuniary loss. 

In the présent case, if the plaintiff had leff the car at Washington, 
h^ ■would.nptjjiave been expoëed to any indignity. He could hâve 
tàkeh a t^ain oïi the Baltimore & .Ohio Eailroad -Without serions in- 
conveniencél ; AJfter he was infôirtiièd that the car would go over the 
Pennsyivaiiia feailroad, he was bouhd to know that the défendant 
could not ftilflll the contract which its agent had mistakenly made. 
Under thesé qrcumstances, ît was hife duty to leave the car at Wash- 
ington, or elect to becomé a passenger of the Pènnsylvania Rail- 
rbad. If he had done either, he c'ou|d hâve secured ample redress 
for the breaÇh of his contract. ; There is nothing in the évidence 
to suggest tliàt the defendànt'S agent, in selling him a berth upon 
the sleleping car, willfully Of knowingly sold hjm one upon the wrong 
car. There is no reason why the plaintiff, as thé victim of an inno- 
cent mistake, ^hould be entitled to a larger recovery of damages 
than he WQuldl*''' ^^^ breach of a similar contract by an individual. 
The protection of the traveling public does not require an exagger- 
ated indemnity for an unintentional breach of coiitract by a car- 
rier to the party aggrieved. If the plaintiff j recognizing the situa- 
tion, had adjusfed his own conduct accordingly, he would hâve been 
entitled to a recovery of the actual compensation for his loss ; and 
this would hâve aflforded him adéquate indemnity. It is said, how- 
ever, that he was not informed before reaching Washington that 
the car would not go by the Baltimore & Ohio Eailroad, or, rather, 
that the évidence presented a question of fact for the jury whether 
he had received the information. Assuming that he was not aware 
until after the car had left Washington that it was no+ to go by the 
Baltimore & Ohio Raiiroad, and that he did not discover that his 
contract with the défendant had been broken until the train con- 
ductor called upon him to pay fare as a passenger of the Pènnsyl- 
vania Eailroad, it was not necessary for him then, in order to vin- 
dicate his rights, to insist upon being ejected from the car by force. 
If he had left. the car without force, he would hâve been entitled 
to recover, not only his additional expenses and for his inconven- 
ience and loss of time, but also for the humiliation and indignity, 
if there was any, of having to do so compulsorily, such compensa- 
tion as the circumstances might warrant. Instead of doing this, 
however, he insisted upon b^ing ejected by force. Having obsti- 
nately invited the force that was used by the employés of the train, 
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lie ought not, wlien no more was used than was necessary, to hâve 
been allowed to recover of the défendant therefor. Upon the prin- 
ciple by wliich he was allowed to recover for the force used, a party 
would be entitled to recover for a broken arm or leg, or other serions 
Personal injury brought upon himself by bis unnecessary résistance 
to the acts of the employés in enf orcing the régulations of the railway 
Company. 

In my opinion, it was error on the part of the trial judge to refuse 
the instruction to the jury which was requested by the défendant. 



In re GOOD. 

(Circuit Court of Appeals, Eiglith Circuit. February 3, 1900.) 

No. 14. 

BaNKRUPTOY— APPBAL, AND ReVIEW — ADJUDICATION OF BaNKEUPTCT. 

A judginent of tlie district court, adjudicating a person a lianlîrupt lu 
involuntary proceedings against him, can be reviewed by the circuit court 
of appeals only on an appeal taliea by the respondent within 10 days after 
the judgment appealed from, as preseribed by Bankr. Act 1898, § 25a, and 
not on aa original pétition for review of the décision of the district court, 
under section 24b. 

Pétition for Review of a Décision of the District Court of the Unit- 
ed States for the Western District of Missouri, in Bankruptcy. 

G. M. Sebree (John S. Farrington, on the brief), for petitioner. 
ï. ï. Loy (W. 0. Mead, on the brief), for respondent. 

Before CALDW^LL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. In this case A. B. Good, the petitioner, 
who was adjudicated a bankrupt by the district court of the United 
States for the Western district of Missouri on January 2, 1900, bas 
presented a pétition for review under subdivision "b," § 24, of the bank- 
rupt act of July 1, 1898, wherein he prays that the adjudication may 
be set aside and annulled for error of law apparent upon the face of 
the proceedings in the district court. Such relief we feel constrained 
to deny for the foUowing reasons: Section 2oa of the bankrupt act 
provides : 

"That appeals, as in equity cases, may be taken in bankruptcy proceedings 
fvom the courts of bankruptcy to the circuit courts of appeals of the United 
States and to the suprême court of the territories in the following cases, to 
wit: (1) From a judgment adjudging or refusing to adjudge the défendant 
a bankrupt. * * * Such appeal shall be taken within ten days after tbe 
judgment appealed from has been rendered and may be heard and determined 
by the appelîate court in term or vacation, as the case may be." 

Inasmuch as congress has seen fit to prescribe by this section the 
method in which a judgment adjudicating a person a bankrupt may 
be reviewed, and for obvions reasons has flxed a short period, to wit, 
10 days, within which such appeal must be taken, we think it is mani- 
fest that such judgments cannot be reviewed on an original pétition 
flled in this court in the mode preseribed by subdivision "b" of section 
24. No time limit has been flxed under section 24 within which an 
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orjg!i|nj|,l pétition to "superintend and revise in matter of law" the 
actiljn pf tliè district court iii proceedings in bankruptcj' may be 
fiiïéd, and for that reason we çbnsider it improbable that it was the 
intention of the lawmàker to âllow a judgment adjudicàting a person 
a bankrupt tp be reviewed otherwise than by appeal, and within the 
time expressly limited in section 25. As more than 10 days hâve 
now élapsed sînce the petitioner was adjudicated a bankrupt, and as 
no appeal has been taken, it f pllows that the pétition for review must 
be dismissed, and it is so ordéred, with directions to certify that fact 
forthwith to the district court. 



In re HAERXNGTON. 

(District Court, N. D. Texas. February 12, 1900.) 

Bankruptcy— Business Hombstead— Abandonment. 

The bankrupt, who was a cablnetmakèr and undertàker, owned and 
used in his business a brick building, standing on the same lot wlth hls 
résidence, and also a small workshop. tJnder direction 6f his attomey he 
closed and locked the brick building at the time he filed hls voluntary péti- 
tion In bankruptcy, and thé building and its contents, the bankrupt" s stock 
in trade, passed into the possession of the trustée. The bankrupt continued 
to work at hls trade in the small shop, and testlfled that he Intended to 
résume the same business In the brick building as soon as possible. Helé 
not sueh an abandonment of the brick building as a business homestead, 
under the laws of Texas, as would fOrfeit the bankrhpt's rfght to claim it 
as exempt, and the same shpuld be surrendered by the trustée to the bank- 
rupt. ■ 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Chas. Crenshaw and Wilkins, Vinson & Batsell, for bankrupt. 
J. P. Holt, for trustée in bankruptcy; 

MEEK, District Judge. At the request of A. Harrington, bank- 
rupt, P. B. Dill^rd, référée, certifies to the court the question as to 
whether or not the brick storehouse located on the north end of lot 
No. 8 in block No. 1, O. T. P., of Sherman, Tes., is exempt to the bank- 
rupt, as his business homestead, under the exemption laws of the 
state of Texas. ïhe bankrupt, in his sehedule of exempt property, 
daims lot 8 in block 1, and ail the buildings thereon, as being exempt 
to him as his family résidence and business homestead. No question 
was made by the trustée in bankruptcy as to the exempt character of 
ail of the buildings on said lot, save and except as to the brick store- 
house. He claimed that this brick storehouse was not exempt, and 
passed to the trustée as a part of the estate of the bankrupt, to be re- 
duced to money and distributed among his creditors. The référée 
heard the évidence upon this issue, and resolved the question in favor 
of the trustée; holding that the brick storehouse was not exempt to 
the bankrupt as his place of business, and that thé title passed to 
the trustée as of the date of the adjudication in bankruptcy. The 
évidence taken upon the trial of that issue is before me, and I quote 
from it. A. Harrington, the bankrupt, in the course of his examina- 
tion, testified as follows: 
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"I am 08, going on 69, years of âge. I Imve a family, consisting of myself, 
wlfe, and children. I hâve a résidence in tlie clty of Slierman, being the lot 
wlieie I live. I live on lot S, bloeli 1, of tlie old addition to the city of Sher- 
man. 1 bought it 32 years ago. I hâve been living on the place 32 years, and 
I hâve continned to live there ever since. I had a family when 1 bonght the 
liroperty, — wife and small children. My wife is still living. She is 67 years 
of âge. I paid ?4()0 for the property. Bonght it for the purpose of a résidence 
aiul worlîsliop. Was worlting at the cabinet trade at that time. Worked in 
tliat cabinet shop when I bouglit the property. First established the house 
as a place of business as soon as I bought it. Hâve continued in business 
tliere ever since. No cessation at ail. My trade is a cabinet workman, but I 
hâve worked nearly ail the time as an undertaker. ïhe term 'undertaker' 
includes that of embalming. Ail undertakers should know how to embalm. 
Ilave practiced embalming. I was one of the first in tlie state of Texas. I 
liave gone to several schools of embalming, At the time I filed my pétition 
in bankruptcy I was living at the same place, and was doing business right 
on the same kt. My présent business house stands where the original work- 
sliop stood. The old house that I commenced business In was afteiTvards dis- 
piaced by another house. I built a liouse right over it, — a wooden house, — and 
that was used for a hôtel for a while. After that I tore it down and built a 
brick house, about six or seven years ago. The brick house was 25x70 feet in 
Bize. My workhouse was just back — just west — of the bricli house, which 
fronted on Crockett street. They are not together, but I consider them to- 
gether. That is where 1 doue my work. I liave done considérable business. 
I hâve furnished cofflns for over six thousand persons. I carried no other goods 
in connection with my business, except a little molding. Kept a very good 
stock of cofflns, which were used for buryiug people. Carried a stock of 
about two thousand dollars' worth, most of which was kept in the brick house, 
below stairs. They were there exposed for sale. That part of my business 
occupied the brick house. That was my store, in which was the principal 
l)art of my business. 1 stored cofîlus in the upstairs of that building. Kept 
cofflns there most ail the time the last four or live years. At the time I filed 
my pétition in bankruptcy my stock was worth $1,400 or .$1,500. The cofflns 
Tipstairs were moved down two to four days before the filing of my pétition. 
Were bound to bave them ail together, for the purpose of filing my pétition in 
bankruptcy. The trustée, Mr. Dulin, has had x^ossession of the lower floor 
of the brick building since I filed my pétition. Has had it loekcd up. Has 
been locked up for about two months. Was locked up before I filed my péti- 
tion. Was advised to loclv It up by my attomey. Was locked up a week be- 
fore the flUng of my pétition. When the trustée took charge, he locked it up, 
and has held it ever since. I hâve had possession of the upper story. The 
trustée has not interfered up there. There has been in the workshop in the 
rear of the brick house carpcnter's tools and some lumber iised in working in 
auy kind of carpenter work. The tools were kept there to eut lumber in mak- 
ing coverings for cofflns when lowered in the grave. Lumber was used in the 
undertaker's business. The tools were used in carpenter work. The lumber 
was necessary in my business, and so were the tools. Everything in that shop 
was necessary to my business. Since filing my pétition I hâve used that shop 
every day or so, nearly. Hâve made several homemade coflins. That is the prin- 
cipal part of what I bave been doing. Hâve used it for nothing else. My work 
since filing my ijctition has been on the Unes of the undertaker's business, but 
on a much smaller scaie. * * * j bave engaged in no other business since 
filing my pétition, and hâve followed no other business for 20 years. It cer- 
tninly is my intention to résume business in the brick building as soon as 1 
can. * * * My intention at the time I filed my pétition in bankruptcy was, 
."iîist as soon as I could, to résume business. Never tbought of anything else. 
Doii't know anything else. Hâve no other business house. Hâve no other 
place of business. Hâve no other place I can use as a place of business, 
iiave no other means of supporting my family, besides my trade. I know no 
other business. It was built for that purpose. It was necessary for the sup- 
port of myself and family. The embalming instruments, apparatus, etc., are 
in that shop; and, when I said everything in that shop was necessary in my 
trade as undertaker, I included embalming instruments. Could not do without 
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them. » * * The little workshop spoken of is right at the west end of 
the brick house, — about ten feet from the brick house, I reckon. My résidence 
is on the south side of the lot. It is about ten or tw-elve feet between my 
résidence and the brick hoUSe. Slnte I flled my pétition I hâve been workiug 
in my shop, making coffins. I hâve been making them fo: ihe county. It was 
a gênerai Avorkshop before I flled my pétition. I hâve used It ever since the 
brick house was built. It was built for that purpose, — the same purpose I 
bave used it for since filing my pétition." 

In response to the question, "In regard to carrying on your busi- 
ness in future, suppose you are unable to secure material and goods 
to carry on your business as you carried it on prier to your pétition 
in bankruptcy. what would you do with. the building then?" the bank- 
rupt answered: 

"Well, sir, I would simply use it for this purpose: I hâve the contract with 
the county to maice pauper coffins, and, as 1 am a cabinetmalv«r by trade, I 
would hâve a cabinet shop in the rear of the building. Of course, I hâve to 
make a living, and will hâve to do what I can with the cabinet and under- 
taker's business. I started in life as a cabinetmaker, and added the under- 
taker's business to it. If I could not carry on the undertaker's business as 
I did, I would do as much in that Une as I could. It would require the biggest 
portion of the building for storage and work. It would take about ail the 
building to carry on the business. In carrying on the business I hâve just 
described, it would be necessary to make a display of my goods, and some 
space would be necessary. It would be necessary to use the greater portion 
of the building, and I would do It. I don't see how I could malie a living for 
myself and family unless i could get up a cabinet business and carry on a 
branch of the undertaker's business. » * * i had very small means when 

I started in the undertaker's business. The flrst means I had was very hard 
work, and got little for making a coffln. I had about ten dollars. I could 
carry on the undertaker's business without any means m my own posses- 
sion. It would take a very small means to carry it on. I think I made a 
coifin the other day for about four dollars, — about the cheapest thing I could 
put up. I went and got lumber and made it, and I think it cost me about four 
dollars to do It. I could carry on some business with five or six dollars. 
* * * The shop back of the brick building was moved there a year a go, 
or something Uke it. The woodwork has not always been done in the shop. 
After the cofiins were made and put together they were brought in the end 
of the brick house, and there stained and got ready for use. I thmk I stated 
that the outside was ail done In the shop, but that would not include the whole 
thing. There was this to do, and which I always did do, after making the 
coffins: After making the coffln In the shop, as soon as it was done and thor- 
oughly finished it would be stained and varnished, and set back until I wanted 
to- use it. I hâve one settlng there now [meaning in the rear end of the brick 
house]. There Is not room enough in the shop to do ail the work. I hâve not 
been doing any cabinet work lately, except picture-framing etc. If I ever re- 
turn to business, there would not be roonj enough in the shop. I would not 
try it." 

Charles Crenshaw, Esq., attorney at law, testifled, in part, as tjl- 
lows : 

"Mr. Harrington's pétition In bankruptcy was prepared by me about two or 
three weeks and a half before it was flled. It was held by me, with instruc- 
tions from Mr. Harrington to see it a compromise could not be efCectcd with 
bis creditors. * * » l'he pétition was then mailed by me on Saturday, at 

II o'cloek. After I mailed the pétition to the United States clerk at Paris. 
I went to Mr. Harrington's place of business, and told him to hold open until 
his usual hour of six. and not to open oa Monday morning; that the clerk 
vrouid reçoive the pétition either on Sunday or Monday, and after it was filed 
he must uot sell any goods, and to keep hls store closed until the pétition cerne 
bacli to Judge Dillard. On Tuesday of the foUowing week I saw Judge Dillard, 
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and learned that tlie pétition Imd not been retumed; and on the next day 
<Wednesday) I met Judge Diliard, and lie told me that lie liad tlie pétition. 
Judge Dills was appointed receiver on the next day, is my reeoUection, and 
Harrington was instrueted to turn over the liey to Mr. Dills, the house remain- 
Ing closed that week." 

For many years before and at the time of the préparation of Mr. 
Harrington's pétition in banlvruptcy, he had been au undertaker and 
embalmer. Starting with a capital of |10 and his own skill and 
energy, he had built up, through years of industry, quite a large un- 
dertaking business in the city of Sherman. Before his bankruptcy 
his place of business consisted of a brick storehouse and a small 
wooden. shop in the rear. He had his stock of cofflns in the brick 
storehouse, and used the shop in making cheaper grades of coffins, 
which, after being fashioned, were placed in the brick storehouse, 
and there stained and varnished, and held for use and disposition. 
He had, according to his testimony, furnished cofflns for over 6,000 
persons since becoming an undertaker. The door of his business 
house was closed by direction of his attorney at the time his péti- 
tion in bankruptcy was mailed to the clerk of the court, at Paris, 
for âling. From that moment he held the stock of goods in hisi 
store, together with his other assets, outside of his exemptions, as 
a fund to be distributed among his creditors. 

The trustée, in his contention that there was an abandonment 
of the business homestead which defeated the right to its exemp- 
tion, relies largely upon the décision of the suprême court of Texas 
iû the case of Tackaberry v. Bank, 85 Tex. 488, 22 S. W. 151, 299. 
In that case Mrs. Tackaberry made a gênerai assignment for the 
benefit of her creditors. Her stock of goods and the storehouse in 
which she was conducting a gênerai merchandise business passed 
to the assignée, who sold the storehouse to the City National Bank 
of Ft. Worth. Mrs. Tackaberry brought suit in trespass to try title 
against the bank, seeking to recover the storehouse and lot on which 
it stood, on the ground that it was her business homestead. The 
suprême court, under the facts of that case, held that there had 
been an abandonment of the business homestead, and that she could 
not recover it. The record in that case, so far as it is contained 
in the statement of the case and the opinion of the court, does not 
disclose any évidence of intention on the part of Mrs. Tackaberry 
either to continue or to résume her business in the place she was 
conducting it at the time she made her gênerai assignment for the 
benefit of creditors. Chief Justice Stayton, in the course of his 
opinion in that case, says: 

"Cessation of business, the pursuit ot which gives the exemption, has prac- 
tically the same relation to the right to hâve the exemption continue as has the 
removal of the family from the home; and in thèse cases the intention with 
which the removal of the family or cessation of business is made détermines 
the further right to exemption. It has been held in several cases that the 
making by an insolvent of a gênerai assignment for the benefit of his creditors 
does not of itself defeat his right to hâve exemption of his place of business con- 
tinue; but It never has been held that the exemption wonld continue If at the 
time the assignment was made there was no intention to continue on the prem- 
Ises the former business, or to pursue some other of charaeter such as to give 
exemption." 



394 99 FEDERAL REPORTER. 

In the case now under considération there is not only an avowed 
intention on tiie part of Mr. Harrington to résume business, but to 
résume the same business, on the same premises. More: The re- 
sumption of the business on a portion of the premises was already 
accomplished, though in a humble way, at the time the banlcrupt 
testiâed in this case. Chief Justice Stayton further says in the dis- 
cussion of the Taekaberry Case: 

"It is not like a case in wliich a mechanic, having a shop and tools witli 
which lie earries on his business, makcs an assignment in gênerai terms con- 
vejing ail his property except such as Is exempt from forced sale. In that case 
everything owned and necessary for the business Is excepted, whlle in tliis and 
lilce cases ail the personal property necessary to the existence of the business, 
it must be conceded, passed, an(J was intended to pass, by the assignment. 
The business was practically defîtroyed by the conveyance of the things neces- 
sary to its existence, and the same inferenœs as to discontinuance of business 
ought to be drawn In tbie two cases, solely from the fact that an assignment 
was made. If It were shown that the business, however, was carried on un- 
til the very moment the deed became operative, we do not see that, upon prln- 
ciple, the resuit would be différent; for ail persons making such conveyanees do 
so with the knowledge that the act, in its consummation, destroys the business, 
and must be held to hâve contemplated that resuit. Thus is fumished one of 
ijne faets on which abandonment must dépend." 

The undertaker's business, as defined and explained by Mr. Har- 
rington, and as carried on by him, involved more than the mère 
purchase, displày, and sale'of coffins in; 'his place of business at 
Sherman. In his shop he had the tools aiid instruments necessary 
f^r the making; of cofflns, and boxes within which to place cofifins 
before they were lowered ihto the grares. He also had embalming 
instruments which he used in treating and preserving bodies of the 
dèad before interment. The flling of liis pétition in bankruptey, 
while it deprivéd him of the stock in trade that fllled his place of 
business, did not and could not entirely dëstroy his business, and 
he did not contemplate suCh a resuit. Sinèe his adjudication in 
bankruptey, and Sincé the dooi' 6f his busiaess house has been closed 
updh him, he hâé carried on thé bùsineiss and occupation of an un- 
dertaker. He haS made several cofflns for the p^uper dead of Gray- 
son county. He bas left tO him his tools and his oWn skill, and 
raw materiàl for cofflns is fortunately within his reach. It is there- 
fore demonstràted that his business was hôt destfoyed by the con- 
veyance of his stpck of coffiiis in the storehouse, because the things 
necessary to the existence of his business still belong to' and subsist 
in him, and canhot be taken away by the filing of à voluntary pétition 
in bankruptey. It.is not for the court to say that the little shop 
in the rear of the brick storehouse affords reasonâbly sufficient 
accommodations for Mr. Harrington to prosecute the calling of an 
undertaker and embalmer in now ; for he has prosecuted that calling 
foi* many years in the brick storehouse, ahd the calling is still his, 
and he is still prosecuting it, and the law provides tMt the business 
homestead shall be exempt and saved to a man and his family in 
fhe time of theiP need. It may be that, while Mr. Hairrington occu- 
pies and uses the brick building a-s an undertaker ahd embalmer, 
it will never again contain the a^ssprtnient of cofflns it once con- 
tained, because he is old and his énergies are waning; but, so long 
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aa lie niakes the cofiSiis of even the pauper dead of Grayson county, 
tlie law will protect him lu the use of his premises. At what hour 
the body of some wayfaring man may be brought to Mr. Harring- 
ton's undertaking establishment, there to be embalmed and pre- 
pared for shipment to friands, no man can tell, and when this hap- 
pens Mr. Harrington's brick storehouse will give cover to him in 
the prosecution of his solemn calling; and the surroundings and 
appointments of the brick house will be much more fltting and ap- 
propriate than the surroundings and appointments of the little 
shop in the rear, which has been set apart to him by the trustée. 
This being the view of the court, the action of the référée herein 
is reversed, and the order heretofore made by him directing the trus- 
tée to take charge of the brick storehouse on lot 8, block 1, in the 
city of Sherman, as part of the estate of the said A. Harrington, 
bankrupt, is hereby set at naught. It is ordered that the trustée 
forthwith turn over to the said A. Harrington, bankrupt, the pos- 
session of said brick storehouse on lot 8, block 1, and that ail costs 
of the proceedings in relation hereto be paid by the trustée eut of 
the funds of the bankrupt estate. 



In re CHAPMAN. 
(District Court, N. D. Georgia. February 8, 1900.) 

1. BANKIîTJPTCY — ACTS Olf BaNKROPTCY — SnPPBlîINS Lbgal Procbss. 

Bankr. Act 1898, § 3a, cl. 3, provlding that it shall be an act of bank- 
ruptcy if an insolvent debtor sball suffer a créditer to obtain a préférence 
throngti légal proceedings, and not vacate or discharge the same at least 
five days before sale of the property affiected, does not apply to the re- 
covery ot a judgment against the debtor for the foreclosure of the lien 
created by a deed in the nature of a mortgage, securing the payment of a 
promissory note, and a levy on the land conveyed, where the note and 
security were given before the enaetment of the banliruptcy law, and for a 
valid debt. 

2. Samb. 

Although the créditer, In sueh proceeding, has recovered a gênerai judg- 
ment against the debtor, as well as a judgment for the foreclosure of the 
lien, yet, if the levy made affects only the property bound by the lien, the 
debtor does not commit an act of bankruptcy in failing to release the 
property from such levy. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 

Brandon & Arkwright, W. A. & E. R. Black, and John B. Hutche- 
son, for petitioning creditors. 
Goodwin & Hallman, and C. P. Goree, for respondent. 
John M. Graham, for lien créditer. 

NEWMAN, District Judge. On the 2d of January, 1900, A. F. 
Jencks and two others, as creditors of E. M. Chapman, of Atlanta, 
Fulton county, Ga., flled a pétition against said Chapman to hâve 
him adjudged a bankrupt. After the necessary allégations as to 
the résidence of the alleged bankrupt, the amount of his debts, 
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and that the ainount due tbe petitioners exceeds the amount re- 
quired by the bankrupt act, the pétition states: 

"Your petitioniers further represent that sald E. M. Ohapman is insolvent. 
and- that within four months next preceding the date of this pétition the sald 
E. M. Ohapman commltted an act of bankruptey, in that he heretofore, to wit, 
on the 7th day of November, 1899, permitted, while Insolvent, his créditer 
Elizabetà Sydney Herrlng to obtain a préférence through légal prpceedings, 
in that he allowed said creditor, after flling her suit to the Npvember term, 
1896, Qf the City court of Atlanta, upon aii Indebtedness represented by a prom- 
issory note for twenty flye hundred dollars, to secure a judgment for said sum 
on the Tth day of November, 1899, and suffered and permitted said creditor 
to advertise said property for sale under said judgment, whieh sale is to occur 
January 2, 1900, and did not, flve days before the sale or final disposition of 
the property, to wit, the following property [describing certain real estate in 
Atlanta], whlch property was affected by sald préférence, vacate and discharge 
such préférence, and that by doing ail of thèse thlngs the said E. M. Ohap- 
man did commit an act of baniJruptcy. The said E. M. Ohapman sufCered and 
permitted said judgment and sale in order that the said Elizabeth Sydney Her- 
rlng might hâve tliereby a préférence over your petitioners and other creditors 
of sald Chapman." 

The act of bankruptey alleged in this pétition is under clause 3 
of section 3a, which language is : 

"SufCered or permitted, while insolvent, any créditer to obtain a préférence 
through légal proceedings, and not havlng at least flve days before a saie or 
flnal disposition of any property affected by such préférence vacated or dis- 
charged such préférence." 

Chapman's answer sets up that the judgment referred to in the 
pétition was obtained on a promissory note executed more than 
flve years ago, which note was secured by a loan deed made at the 
time the note was given; that the note was given for borrowed 
nioney; that, when it became due, Elizabeth Sydney Herring pro- 
ceeded, under the statutes of Georgia, to foreclose said loan deed, 
and défendant had no défense to make thereto. He states that the 
title to the property was in Elizabeth Sydney Herring, and dénies 
that the légal proceedings gave her any préférence over Chapman's 
other creditors, but claims that the préférence already existed. 

While it is not fully stated in the answer, counsel hâve conceded 
in the argument that something over flve years ago Chapman bor- 
rowed $2,500 from Elizabeth Sydney Herring, and, after making a 
promissory note for the amount borrowed, executed and delivered 
to her a deed to the land which is now levied on, under sections 
2771-27T5 of the Code of Georgia, for the purpose of securing the 
same. Although it is not so stated in the answer, Chapman probably 
received from Elizabeth Sydney Herring a bond conditioned to re- 
convey the property on the payment of the debt, as provided in the 
sections of the Code referred to. The suit which resulted in the 
judgment on the 7th of November, 1899, referred to in the pétition, 
was on the note thus secured, and after judgment was obtained, 
conformably to the provisions of section 5432 of the Code of Geor- 
gia, a quitclaim deed was made by Elizabeth Sydney Herring to 
Chapman, and filed in the office of the clerk of the superior court 
of Pulton county, to the land in question, and thereupon the same 
was levied on and adyertised for sale as stated in the pétition. 
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It is conceded that when Elizabetli Sydney Herring obtained a judg- 
ment on November 7, 1899, against Chapman, she not only obtained 
a judgment enforcing the spécial lien given by the deed which was 
executed to secure the note, but also a gênerai judgment against 
Chapman. It is upon this last fact (the obtaining of a gênerai judg- 
ment against Chapman by the plaintifE in the judgment) that peti- 
tioners in the proceeding in bankruptcy rely for an adjudication 
under the clause of the bankrupt act referred to. Elizabeth Syd- 
ney Herring had acquired a lien by contract long before the pass- 
age of the bankrupt act, so that the lien she acquired was not a 
préférence at ail under the bankrupt act. Consequently a proceed- 
ing only to enforce this lien, and a judgment foreclosing or de- 
claring the existence of the same, would not be a preferential pro- 
ceeding under the bankrupt act. If the judgment only had this 
effect, there "would be little difficulty about deciding this question. 
The difflculty arises from the fact that in the suit the plaintifif 
obtained a gênerai judgment. The reply to this, however, is that, 
while the plaintiff has a gênerai judgment, she is only proceeding 
to enforce it against the particular property on which she had the 
contract lien, and for that reason the proceeding to sell, whatever 
may hâve been the character of the judgment, is not a preferential 
proceeding. The plaintiiï is only seeking for the time being to en- 
force the judgment against the property on which she had the con- 
tract lien, and the bankruptcy act could never hâve contemplated 
that a person should be adjudged a bankrupt for permitting the en- 
forcement of a lien against particular property, when the lien as to 
that property was in no sensé a préférence under any of the provi- 
sions of the act. I see no practical différence between this exécu- 
tion proceeding, as it now is, against the property conveyed to the 
plaintiff to secure the debt, and an ordinary proceeding to enforce 
a mortgage against the particular property on which the mortgage 
was given. If a levy was made on property other than that as 
to which the plaintiff in the judgment had a spécial lien, and an at- 
tempt was being made to sell the same, and the défendant failed 
within five days of the time of sale to vacate or discharge the judg- 
ment, then, undoubtedly, it seems, an act of bankruptcy would be 
committed. To constitute an act of bankruptcy, under the clause in 
question, it would be necessary that the debtor should suiïer or per- 
mit, while insolvent, a judgment to go against him, which judgment 
would of itself be a préférence under the act; that he would then 
allow exécution to be issued and levied, and proceedings to sell to 
be instituted by the necessary advertisement, and fail, within five 
days of the time of sale, to vacate or discharge the judgment. The 
sale which the défendant, by the act, must prevent, would con- 
summate and make effective the préférence given by the judgment. 
This is very différent from the case at bar, in which an antécédent 
lien, not obnoxious in any way to the act, is being enforced by 
légal proceedings. In the flrst instance practical results bénéficiai 
to the creditors would be obtained by the institution of the bank- 
ruptcy proceedings, inasmuch as the préférence created by the judg- 
ment lien would be annulled and vacated, and, as a conséquence, 
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the property of the défendant equally; dJ5?i4ed; Such is eyidently 
tbe intent of tbiS: act of bankruptcy,-— tbata préférence might be 
avoided, and an, eqjial dii^tribution of the 4ebtor's property resuit. 
In the case now hefore thg court, the institution of the bankruptcy 
proceedings will not affeet the lien of the judgment on the land 
which was about ito be sold. Should the bankruptcy proceedings 
go on, the court must either allow the iplaintiff ,to p|Oceed to en- 
force her judgment as a spécial lien on this property, by exécution 
of the city court, as she is now doing, ormust allow the trustée 
tQ sell the property subject to the lien, should it be thought probable 
that anything could be realized for the gênerai creditors over and 
abové the amount of th^ judgment. The court would déclare it 
to be an act of bankruptcy in Chapman not to hâve prevented the 
sale, and would then, by its OiWQ order,. allow the sale to go on. This 
is not, in my opinion, such a case as congress had in view in enact- 
iug the clause in question. 

The authority mainly relied on by counsel for the petitioning 
creditors is Manufacturing Oo. v. Stoever (C. C. A.) 97 Ped. 330, and 
it appears from a casual reading to be a case favorable to them; 
but a more careful examination will show that the court never in- 
tended in that case to décide the question raised hère. It is said 
in that opinion that: 

"The proïwsitions submltted by the appellailt are two: Xhat thé period of 
four months within which the pétition might be flled, dates from the day ot 
the attftchment, and not from Ûie selzure or sale on exepution; and that the 
wôrds 'sûffered or permitted,' found in tlie statuté which we hâve elted, muât 
hâve a narrow, literai interprétation." 

Both qt thèse questions were; decided adversely to the alleged 
bankrupt, The only thing in the opinion that could be considered 
applicable to the question raised hère is the close of the opinion, in 
which the court says: 

"In oT^der to prevent any misapprehension, we will add that the question 
whethey or not the attaching créditer acquired a valld lien, as against thèse pro- 
ceedings in bankruptcy, is not in Issue on this appeal." 

This case is only inferential authority for the petitioning cred- 
itors hère, even if there be no distinction between the lien of an at- 
tachment and a contract lien, silch as we hâve in the présent case. 
More like this case, and more pertinent^ because the exact question 
was presented, is the casé pf In re Ferguson (D. C.) 93 Ped. 429. 
The part of the opinion material hère is as foUows: 

"As to the last point, although the case would be literally within the language 
of subdivision 3, it does not, I think^ lie within Its intent. Subdivision 3 should 
be construed in connection with the .provisions of section C7. That section pro- 
vides that ail 'levies * * * at any time within four months prior to flling 
the pétition shall be deemed nul! and void in case the debtor is adjudged a 
bankrupt' If the levy of Marciit 1898, was valid, and remained a continuous 
lien, assumlng that the lien was la,wfully acquired^, the préférence gained there- 
i)y being Jong before the bankruptcy act was passed, and more than four 
months prior to the flling of the pétition, it could not now be dlsturbed. The 
act èf bankruptcy referred to in subdivision à, cl. a, of section 3, must, I thinb, 
be : limited :to such acts as, by construction of law, and in vieW of the bank- 
ruptcy act, work an injury to other creditors, by securing to them a préférence 
which the bankruptcy law is designed to prevent The languagç of this sub- 



IN RE WESTLUND. , 899 

division shows this Intent. Thls canaot apply, therefore, to such levles and 
liens as are acquired long prier to the passage of tlie act, and more than four 
months prior to the pétition, which the toanlirupt act does not vacate or dis- 
allow. Sueh a lien the dsbtor eannot be requlred to satisfy or vacate." 

In this connection it may be remarked that an examination of 
tlie provisions of section 67 witli référence to liens that are dis- 
solyed, and conveyances and incumbrances that are annulled, by 
proceedings in bankruptcy, and those which axe unàffected, will 
strengthen the view which has been presented on the question hère 
involved. 

The whole question résolves itself into this: That the lien held 
by Elizabeth Sydney Herring is a valid lien, not répugnant to any 
of tbe provisions of the bankruptcy act, and a failure to stop a légal 
proceeding to enforce such a lien by sale of the incumbered prop- 
erty is not an act of bankruptcy, under clause 3 of section 3a of the 
act. No préférence violative of any of the provisions of the act 
is being enforced, and the debtor is under no obligation to inter- 
fère with the sale. It is unnecessary to pass upon the question of 
insolvency. It really has not been discussed, and, in the view taken 
in this case, it becomes innmaterial. The prayer for adjudication 
against Chapman will be denied, and the pétition dismissed. 



In re WESTLUND et al. 

(District Court, D. Minnesota, Fourth Division. February 14, 1900.) 

No. 329. 

Bankruptcy — Prtority op Labor Claims— Assignmbnt. 

TJnder Banlir. Act 1898, § 64b, according priorlty of payment lu full, 
out of bankrupts' estâtes, to "wages due to workmen, clerks or servants 
which hâve been earned within three months before the date of the com- 
mencement of proceedings, not to exceed three hundred dollars to each 
; claimant," a claim for wages of labor so earned, which has been assigned 
to a third person, and is held by such assignée at the commencement of the 
proceedings, is not entitled to prlority. 

In Bankruptcy. On question certified by référée in bankruptcy. 

Francis Bergstrom, for appealing creditors. 
Chas. K. Fowler, for trustée. 

L0CHEE2Î, District Judge. In this case creditors who were own- 
ers by assignment of claims for labor performed for the bankrupt 
within three months before the date of the commencement of the 
bankruptcy proceedings — each separate claim so assigned being less 
than 1300— duly flled and made proof of such claims; and the ques- 
tion certified by the référée for décision is whether such claims, so 
owned, are debts having priority. The answer to this question dé- 
pends upon the proper construction of that clause of section 64:b 
of the bankruptcy act which gives priority to "wages due to work- 
men, clerks or servants which hâve been earned within three months 
before the date of the commencement of proceedings, not to exceed 
three hundred dollars to each claimant." This language requires 
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that a debt for wages, to Jiaye priority, must be due to the wage 
earné*. ; K théelaîïiïatit èntitîèd to priority might be an assignée, 
therë w'oiulii b^ HO rè^ shoùld be restricted 

to |?iO0, as he might be the ôwner of many small claims, each less 
than that amount, but aggregating more. The clause referred to is 
intended to favbr the class whosë reliarice for the maintenance of 
themseltes' and families is generally upon thèif wages, as earned. 
There is nothing in the nature of security oi" lien for the pay- 
meut'Of the wages which côuld pass to an assignée. No right to 
priority arises or exists until the proceeding in bankruptcy is in- 
stitutédi and then the wages assigned are not "due to workmen, 
clerks or servants," but to their assignées, and are outside the lan- 
guage of this clause. If debts fdr wages so assigned can be al- 
allowed priority, they may corne in conflict, or at least in compéti- 
tion, with other claims for wages due and owing to the same work- 
men, clèrks, or servants, earned within the same three months, and 
lessen the payments, if the assets Will not pay in fuU ail debts hav- 
ing priority. It must be heid, theref ore, that debts of a bankrupt 
for labor and services which at the commencement of the proceed- 
ings in bankruptcy are not due to the workmen, clerks, or servants, 
but to assignées, hâve no priority. 



In re FT. WAYNB ELECTRIC CORP. 

COLUMBUS ELECTRIC CO. r. WORDEN. 

(Circuit Court of Appeals, Seventti Circuit. January 23, 1900.) 

No. 640. 

1. Bankruptct— Phoop and AlloWance op Claims— Pbbpekred Creditor. 

ÏJnder Baiiltr. Act 1898, § 57g, providing tliat the claims of creditors of a 
bankrupt wlio hâve recelved préférences sliall mot be allowed unless they 
surrender their préférences, a credltor who bas actually received a préfér- 
ence, by a partial payment of his debt, within four months before the 
bankruptcy of the debtor, cannot hâve his claiir allowed against the estate 
of the bankrupt without surrendering the pref-icence; and thls, notwith- 
standing thç fact that hé recelved the payment Innocently, and that he 
had no knowledge or cause to believe that the debtor was insolvent or 
that a préférence was intended: 

2. Same— PREFERENCES— Payment op Monbt. 

Payment of a debt in money is a transfer of property, within the pur- 
vie>v of Batokr. Act 1898, i 60a, providing that a debtor shall be deemed 
to hâve given a préférence if, being insolvent, he has made a transfer of 
any of his property, and the effiect of the enforcenient of sueh transfer 
wiïl be tp enable one of his creditors to obtain a gréa ter percentage of his 
débt than other eteditors of the same class. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

The Columbus Electric Company, the appellant, on the 9th of December, 
1898, was tlje credltor of the Ft.Wayjae Bleetrie Corporation to the amount 
of $14,046.08, and on that day recelved the three notes of the debtor, each 
bearing date upon that day, and being for equal portions of the indebtedness, 
and payable, respeetively, in 30, 60, and 90 days from that date. The flrst note 
matured January 11, 1899, and on the 20th of January, 1890, that creditors 
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roceived from Its debtor, in part payment of the note, the sum of $2,500 in 
money; and ttiis without the knowledge of the insolvency of the debtor, and 
without reason to believe the debtor to be Insolvent, and without reason to 
believe that any préférence was thereby intended by the debtor over other 
creditors. Afterwards, creditors of the Ft Wayne Electric Corporation filed 
their pétition in bankruptcy against that corporation, and on the 25th day of 
January, 1899, the corporation was duly adjudged a bankrupt. On the 24tb 
day of March, 1899, the appellant filed its claim in such bankruptcy proceedinga 
for the balance of the amount due upon the three promissory notes. The réf- 
érée certifled the question of the allowance of the claim to the district court 
sitting in bankruptcy, which court afterwards ordered as foUows: "(1) That 
if the sald Oolumbus Electric Company shall, on or before thirty days from 
this date, surrender to the trustée, for the benefit of the estate of sald bank- 
rupt, the sum of $2,500 so paid January 20, 1899, then the full amount of said 
claim, at the date of flling the pétition in bankruptcy hereln, to wit, the sum 
of $14,884.56, is allowed as an unsecured claim, and that said sum Is ordered 
to he entered upon the books of the trustée as the true sum upon which to 
compute dlvidends; (2) that, if such claimant shall fail or refuse to repay sald 
sum of $2,500 on or before thirty days from date hereof, the said claim is dis- 
allowed and expunged from the list of clalms upon the trustée in this cause." 
This ruling- is brought hère for review. The opinion of the court below is re- 
ported in Re Ft. Wayne Electric Corp. (D. C.) 96 Fed. 803. 

R. S. Eobertson and William S. O'Rouike, for appellant. 
William J. Vesey, Jolm Morris, Jr., 0. N. Heaton, and William P. 
Breen, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BIMN, Dis- 
trict Judge. 

JENKTN^S, Circuit Judge, after tlie foregoing statement of the 
case, delivered the opinion of the court. 

The question presented is this: Can a creditor, who has within 
four months of his debtor's bankruptcy innocently received a pay- 
ment upon his debt, be permitted to prove his debt in the bankruptcy 
proceeding, and to receiye from the estate of the bankrupt a divi- 
dend thereon, without surrendering the préférence received? The 
question is one purely of statutory law, and dépends for its solution 
upon the construction to be given to certain sections of the bank- 
ruptcy act. 30 Stat. 541. 

Section 60a defines a "préférence" as follows: 

"A person shall be deemed to hâve glven a préférence if, being insolvent, he 
has procured or suffered a judgment to be entered against himself in favor of 
any person, or made a transfer of any of his property, and the eflfect of the 
enforcement of such judgment or transfer wilî be to enable any one of his 
creditors to obtaln a greater percentage of his debt than any other of such 
creditors of the same class." 

Section 60b provides that the trustée may recover from the ré- 
cipient any préférence received within four months of the bank- 
ruptcy, if the latter had reason to believe that a préférence was in- 
tended. Section 3 deflnes acts of bankruptcy, one of which is: "(2) 
A transfer, while insolvent, to a creditor of any portion of his prop- 
erty, with intent to prefer such creditor." Subdivision b of that 
section provides that an involuntary pétition in bankruptcy may 
be maintained for such act of bankruptcy committed within four 
months before the flling of the pétition. Subdivision 25 of section 
1, treating of deflnitions, provides that the word "transfer," as used 
in the act, shall "include the sale and every other and différent 
99 F.— 26 
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mode of disposing of or pârting with property, or the possession 
of property, absôlutely or conditionally, as a paymént, pledge, mort- 
gage, gift, or security." Section 57g provides as follows: "The 
claims of créditons Who hâve received préférences shall not be al- 
lowi^ unless such creditbrs shâll surréndër their préférences." It 
is apparent from thèse jprovisions of the law that not ail préférences 
by an insolvent debtor may be avoided. The congress has seen 
proper to provide that the trustée in bankruptcy may recover préf- 
érences' îh the event only that the créditer had reasonable cause to 
believe;that a préférence WaS intended. It was not de^gned to in- 
terrupt theusual course of business, or to compel a créditer to pay 
back that which he had innocently received. This, hovs'ever, does 
hot 'bonclude the case. When a creditor, who bas in fact received 
a préférence, cornes intotbe court of bankruptcy seeking to share 
with ôther creditors in tEe estate of the bankrupt, he must come, 
if at ail, upon the terms and thè conditions that the law imposes. 
It is the fundamental principle of the bankrupt law that "equality 
is equity." The act seeks to marshal the assets of the bankrupt, 
recovering ail property disposed of by the bankrupt in fraud of the 
act, and'tô distribute the fund equally àmong ail the creditors in 
proportion to the amount of their respective claims. This principle 
we conceive to be distinctïy recognized l?y section 57g. That sec- 
tion takes notice of the fact that a creditor who has been innocently 
preferred cannot be compelled to return that which he has received, 
but it says to him: While the law wUl not interfère with you with 
respect to that which you hâve received, and because you received 
it innocently, yet, if you come to the court asking that you may share 
with the pther creditors in the remainijig esta,te of the bankrupt, 
you must surrender the préférence which you ihave received, how- 
ever innocently; for equality is equity, and he who, seeks equity 
must do equily. The act of préférence, is condem^ned , by the law, 
but becaus^ you were innocent, jn the taking of it the law will pQt 
disturb your possession pf, that which you received; but, when you 
ask the aid of the court to give you a further share of the estate, 
you must be content toplace yourself uppn an equality with other 
creditors, and tbat can pçly be donc by a surrender pf, the préfér- 
ence which iyou hâve received. We think this the clear intent of 
the lawgiver. We do not need to enter upon a critical examination 
of the variqus phirases of the act, or td indulge in an investigation 
of the techfiical meahing of the words there uspd. ISiat bas been 
fully gone over in the opinion of the court belpw wliose décision is 
hère undëf'rWieiv,: and ih' which, in général, we cohcui*!' ' 

This vîew bf 'éhe propër constructicin tô be given to siéètion 57g 
ânds suppprt in the provisions Pf section 65d, which déclares that a 
creditor, who has received through'a court of bankruptcy iù a foreign 
côuntry a sharë pf his dçfet, and seeks to prpve the balâpce of that 
debt in bankruptcy in this CPuntry, shMl hot recéive ahj^' part of his 
débthere, until the creditors résident hère shall flrst ;hay:e received 
a dividend equal to the amount received by that credîtor through 
such foreign proceedings. This goes upon the doctrine of eqiiality 
among creditors. The courts hère had not jurisdictibù ovér the 
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property of the bankrupt in tlie foreign country. Wlmt the credîtor 
there received was legally obtained and adjudged to him as of right. 
The court hère could not take it from him, ànd yet, in the same 
view in whieh we regard section 57g, the law déclares that such 
créditer shall not, in the distribution of the estate hère, hâve the 
beneflt of that which he legally received elsewhere, but he must 
stand upon the footing of equality with creditors hère, and they 
shall first be paid ont of the estate hère an amount equal to that 
which such créditer received there. The language of section 57g 
is broad and comprehensive, and is not susceptible of the restricted 
construction sought to be placed upon it, unless the word "préfér- 
ence" should receive a narrow and strained construction. 

It is urged that the term "préférence" means a transfer of prop- 
erty, and not a payment of money. In other words, that au insol- 
vent debtor, seeking, in fraud of the act, to prefer in part certain 
of his creditors, cannot so do by transfer to them of his property, 
but he may sell that property, and turn it into money, and with 
impunity pay his creditors with that money, and, although they 
hâve received it with guilty knowledge of the intent to prefer and 
of the insolvency of the debtor, the trustée cannot recover it back, 
because it was paid in money, and not in property. We think this 
a narrow view of the law, and one that would work incalculable 
mischief. We are not disposed to place such a construction upon 
the act, if it can in reason be avoided, and we are unwilling to put 
upon the section what we deem to be a strained construction of a 
broad term, in view of the mischief which woîild f oUow. It may not 
be denied that there are words and phrases in the act, as pointed 
eut in the case of In re Piper, 2 Nat. Bankr. N. 7, elsewhere unre- 
ported,^ which lend. support to the opposite contention, but we think 
that the gênerai harmony of the act would be marred by the nar- 
row construction sought to be placed upon the phrase "préférence." 
The bankrupt hère intended to prefer the appellant in the sensé 
that while insolvent it sought to give an advantage over other cred- 
itors. It was received, to be sure, innocently, and without knowl- 
edge of that intent, but the payment none the less worked a préfér- 
ence. It gave to the appellant an undue advantage over other cred- 
itors, and, while the act will not permit a recovery by the trustée of 
the payment becanse it was received innocently, it none the le«s 
remains that the meaning of the act is that, if the appellant seek 
further payment ont of the estate of the bankrupt, he shall share 
equally with other creditors with respect to his claim. That can 
only be accomplished by a surrender of the préférence received as 
a condition of further payment out of the bankrupt estate. 

This construction, as we think, works out the highest equity be- 
tween creditors. It may be difficult to reconcile the varions phrases 
used in the act, but the construction which we place upon the section 
gives to the language therein employed its natural meaning. The 
case of In re Conhaim (D. C.) 97 Fed. 923, reaches the same conclu- 
sion. The order is aflfirmed, 

1 Oral ruling. No opinion filed. 
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In re SCOTT et al. 
(District Court, E. D. North CaroUna. January 26, 1900.) 

1. Bankrupïcy — Rbtibw of Referbe's Décision— Exceptions. 

General ordeir No. 27 in bankruptcy (IS Sup. Ct. vill.), provlding that a 
party desiring a review by the judge of an order made by the référée 
"shall file with the référée his pétition therefor, setting out the errors com- 
plained of, and the référée shall forthwith certify to the judge the ques- 
tion presented," is manda tory; and the court, on review of the referee's 
décision, will not consider exceptions not duly filed with the référée. 

2. SamEtt-Rkceivkrship— ExPENSES OF Reckiver. 

Where a receiver in bankruptcy was appointed to take charge of and 
préserve the property of the bankrùpt, consisting of stocks of gênerai 
merchandise in three stores in three différent towns, and had charge of the 
same for 109 days, an allowance to him by the référée of $1.95 per day 
for each store, to cover his actual expansés in tating care of the property 
and for clerk hire, helê reasonable and proper. 

3. Same— Compensation op Receiver. 

Wliere a temporary receiver is appointed by the court of bankruptcy to 
take charge of and préserve the property of the bankrùpt, the court has 
authority to allow him a just and reasonable compensation for his Personal 
services, payable out of the estate, the amount of whiqh rests in the sound 
discrétion of the court, and is not iiecessarily a per diem allowance, nor in- 
fluenced by the considération that the duties of the reeeivership did not 
occupy his entire time. 

4. Same. 

A receiver in bankruptcy, selected by the parties in interest as "a good, 
reliable business man," had possession of three stores belonging to the 
bankrùpt, each eontaining a stock of gênerai merchandise, of the aggregate 
value of about $9,000, situated in three différent towns, and took care of 
the property for 109 days. Upon the eompletion of his trust, the référée 
in bankruptcy allowed him $250, payable out of the estate, as compensation 
for his Personal services, over and above actual expen^es. Held, on review, 
that as nothing appeared showlng error or abuse of discrétion on the part 
of the référée, and as the allowance appeared reasonable and just, the 
referee's order would be affirmed. 

5. Same— ExPBNSES of Mabshal. 

A deputy marshal appointed to take charge of a bankrupt's store and 
the stock of goods thereln, and responsible on his bond for the value of 
the property, may hire a compétent person as watchman, if he has any rea- 
son to apprehend danger to the property; and a charge in his accounts 
of $1 per day for the services of such watchman will be allowed by the 
court as expenses. 

6. Same — Compensation of Marsiiai,. 

A deputy marshal appointed to take charge of a store of the bankrùpt in 
a town other than that in which he résides, and to inventory the stock of 
gênerai merchandise contalned therein, who remains in possession for a 
month, will be allowed compensation at the rate of $2.50 per day, together 
with his actual and necessary expenses, but not including the cost of his 
board and lodglng. 

In Bankruptcy. On questions certifled by référée in bankruptcy. 

Iredell Meares, for receiver. 

H. L. Stevens and W. E. Allen, for bankrùpt and creditors. 

PÙRNEUj, District Judge. A pétition was flled by creditors May 
24, 1899, to bave I. J. Scott and W. T. Grisham, trading as Scott 
& Grisham and Scott & Co., declared bankrupts, and an adjudica- 
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tion made June 20, 1899. Two days thereafter an order was passed 
requiring the marshal to take possession and hold the property, 
which consisted of stocks of goods in stores at three points, — Rose- 
hUl, Warsaw, and Wallace. Proceedings were had to hâve G. J. 
Scott declared a member of the firm, pending which an arrange- 
ment was made between the creditors and bankrupts by which the 
adjudication was revoked and pétition dismissed; ail claims having 
passed to parties who joined with the bankrupts in asking for such 
order,— such parties agreeing to pay ail costs. On June 23, 1899, 
by consent, to save expense, a temporary receiver was appointed 
to take charge of the stores, take an inventory, and préserve the 
property. By a receipt for a fee of |300 paid the attomey for the 
petitioning creditors June 30, 1899, by Heyer Bros., it appears an 
arrangement was concluded on that day by which petitioning cred- 
itors were settled with, and their claims assigned; but the receiver 
continued on until October lOth, when the proceedings were dis- 
missed, except as to costs, and the cause retained for the settle- 
ment of costs. The marshal held the property from May 26th to 
June 24th, When it was turned over to the receiver, Boney, who 
held it from that date to October lOth. On November 14, 1899, the 
référée certified a report of a hearing before him on the question 
of the adjustment of costs, with certain exceptions taken on such 
hearing. The cause was set for hearing before the judge at cham- 
bers on December 4, 1899, and counsel notifled that exceptions must 
be flled within 10 days in accordance with gênerai order No. 27 of the 
suprême court (18 Sup. Ct. viii.). The hearing was continued from 
time to time, and heard January 12, 1900. On November 29, 1899, 
counsel flled exceptions other than those taken before the référée, 
and took dépositions on such exceptions on January 2, 1900. 

The gênerai orders or rules promulgated by the suprême court in 
accordance with the statute (section 30) are obligatory and binding 
upon courts of bankruptcy. They confer rights, as well as prescribe 
rules of practice. After the time within which an act is required 
to be done by parties to proceedings in bankruptcy has expired, 
rights are thereby conferred by law, and the courts will not deprive 
the party to whose beneflt such rights iuure by such neglect or omis- 
.sion on the part of his adversary. Courts "cannot do as they please" 
to as great extent as some attorneys think and assert. General rule 
No. 27 provides : 

"When a bankrupt, créditer, trustée, or other person shall désire a review 
by the judge of any order made by the référée, he shall file with the référée 
his pétition therefor. setting out the error eomplained of; and the référée shall 
forthwith certify to the judge the question presented, a summary of the évi- 
dence relating thereto, and the flnding and order of the référée thereon." 

Hence exceptions taken after the 10 days expired, unless there 
was an order before, enlarging the time, no matter wliat may hâve 
been the excuse, cannot now be considered. The court must follow 
the rules. 

Taking the record as sent up for review in accordance with the 
rule, the receiver is allowed actual expenses, clerk's hire, etc., of 
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tàMng care of the Stpcks of goods, 'àiring the stores dùring the liot 
wéath«r to preyent niildewing, etc.,— an average per store of |1.95 
per day. Tliis sçfeïi^is tb be reasonaTsle, and, under the circumstancps, 
as economical as could be expected. The order of the référée allow- 
ing the receiver thèse expenses is afflrmed. 

The receiver excepta to the order of the référée making a "lump" 
àllowance of $250 to him for pçrsohal services as receiver, and in 
the i-ecord files a pétition asking for a per diem allowanee of $3 
for the 109 days he was engaged in caring for the property of the 
bankirapts. On the other hand, the bankrupts object to the ref- 
eree's allowance of |260, as excessive, for that the same is not 
wairaïited by law, and, further, that said receiver was not taken 
away from his own business, but during the en tire time looked 
after hiS individual business, and insist that 50 cents per day would 
be adéquate allowance. The receiver was selected or recommended 
by the parties as a good, reliable business man, and required to giv& 
bond for the performance of his duties under the orders of the court, 
and was responsible on such bond for the property. The pittance 
contendéd tor by the bankrupts is too absurd to be seriously con- 
sidered. When a party is appointed a receiver, he is not expected 
or required to give up ail other business, or dévote himself exclusive- 
ly to the duties of receiver. If he préserves and àccounts for the 
property, and obeys the orders of the court of Which he is an of- 
flcer, the court will not look beyobd, or fix his cpinpensation by 
what he is making froBi other enterprises or invéstments. Neither 
the bankrùpt act, the law, nor equity, contemplâtes any such com- 
munistic reasoning, — to keep him down on a level vrith day laborers 
or less ehterprising citizens. "That such allowance is not contem- 
plated in law" does not seem to be supported by any authority. 
Bankr. A6t, § 2, subsecs. 3, 5 (Loveland, Bankr. §§ 77-79), expressly 
authorize the appointment of receiyers, and make such receivers of- 
ficers of the court. Section 62 provides that "the actual and nec- 
essary expenses incurred by offlcers ih the administration of estâtes 
shall * * * be paid or allowed oùt ôf the estate in which they 
are incurred." Thèse provisions cover f ully the question of expens- 
es. The section quoted (2), after specifying powers conferred on 
courts of bankruptcy, provides, "nothing in this section contained 
shall be construed to deprive a court of bankruptcy of any power it 
would possess were certain spécifie powers not herein enumerated." 
The powers enumerated seem to be ample to authorize an allowance 
to an ofBcer of the court for services rendered the estatè, especially 
when appointed by consent, and utilized by the bankrupts and their 
friendly creditors, who hâve "arranged" to hâve the proceedings 
dismissed, pay the costs, and take charge of the estate. Thç pro- 
visions of the act, as said Judge Hawley in Blake, Mofiatt & Towne 
V. Francis-Valentine Co. (D, C.) 89 Fed. 691, shonld be interpreted 
reasonably, and accordirig to a fair import of its terms, with a 
view to effect its objects and to promote justice. The act seems 
to contemplate that receivers, when appointed and authorized to 
take charge of property, shall be as substitutes for the marshal; 
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and in bankruptcy proceedings the marshal is allowed the fées al- 
lowed by law, as in otlier proceedings. The receiver (section 54) 
is required to report to the attorney gênerai, as is the marshal and 
other officers, when required, such information as he may bave. 
It would be absurd to contend that the court having the right 
to appoint has not the power, having jurisdiction of the entire 
estate, to pay its receiver ont of the estate. The compensation is 
not flxed in the statute. How, then, shall it be regulated? Ap- 
pointed as a substitute for the marshal, when the circumstances 
of the case, in the discrétion of the court, require it, he should be 
paid as the marshal is paid nnder similar circumstances. For keep- 
ing Personal property the marshal is allowed by law such compensa- 
tion as the court mav allow. Kev. St. § 839; The Oonqueror, 166 
U. S. 135, 136, 17 Sup. Ct. 510, 41 L. Ed. 937. It would seem, then, 
that the compensation of a receiver in bankruptcy is in the sound 
discrétion of the court, and is contemplated in law. This conclu- 
sion is inévitable upon other grounds,— rules in equity which gov- 
ern bankruptcy proceedings, when applicable, and gênerai princi- 
ples governing the appointment of receivers; but it is hère put upon 
the grounds which best answer the argument of the learned counsel 
in this cause. Having power in its discrétion to appoint receivers, 
the court has power in its discrétion, "in contemplation of law," 
to pay such receiver such compensation as may be reasonable and 
just. To allow 50 cents per day would not be reasonable or just 
to a "good, reliable business man," acting as a bonded oflicer of the 
court. Bankrupts' exception to referee's allowance is therefore 
overruled. 

The lowest per diem allowed a marshal is |2 per day for attending 
a commissioner's court, but in taking care of property the allowance 
is not governed by the time employed, but by ail the surrounding 
circumstances. ïhe référée is a man of discrétion, lives in the 
section where the stores are situated, has heard the testimony, 
looked into the eyes of the witnesses, and has never shown himself 
to be parsimonious in allowances. In short, living in that section, 
knowing ail the surrounding circumstances, and there not being 
évidence to show error on his part, the allowance seems to be rea- 
sonable and just. XJnder the circumstances, I would not feel justi- 
fled, in the exercise of a sound discrétion, in disturbing the order 
of the référée allowing the receiver $250 for his services. The 
compensation of receivers is largely discretionary. It should be 
reasonable and fair. Stuart t. Boulware, 133 U. S. 78, 10 Sup. Ct. 
242, 33 L. Ed. 568; Cake v. Mohun, 164 Ù. S. 311, 17 Sup. Ct. 100, 
41 L. Ed. 447; and mimerons authorities to the same effect. The 
only compensation limited in the bankrupt act is that allowed the 
elerk, référée, and trustée. The gênerai idea of the act seems to 
be that the law shall be administered economically, but it would be 
a violent presumption to conclude that congress intended to sacri- 
fice efflciency of service to economy; that the offices where the 
compensation is not limited should be let to the lowest bidder, or 
incompétent men appointed because they could be secured at a 
low priée. The order of the référée is aftirmed. 
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Thé only other exception properly certified in tlie record is to tlie 
marshal's account for expenses, of which the référée says: 

"The référée Is Informed by the marshal that the court has apprOved al- 
lowafnees of deputy marshals, while in charge of property under spécial warrant, 
at a rate of three dollars per day. He therefore incloses thèse accounts with- 
out recommendation." 

As in allowances for receirers, so in expenses and allowances to 
the marshal, there is and can be no flxed rule. If the court has 
approTed accounts in which deputy marshals were allowed $3 per 
day and expenses, it was because ail the circumstances justified 
such allowance. As stocks differ in value, so men differ in price. 
To take care of, inventory, and sell a stock of goods of one kind 
would require a man of more éducation, expérience, and ability 
than to perform the same services where the stock was smaller and 
of a kind more easily handled. The en tire stock of goods in this 
case inventoried about $9,000, consisting of gênerai merchandise 
such as is kept in gênerai stores in towns. There Avas some talk 
at the time which warranted an instruction to the marshal to use 
spécial caution in caring for the three stores and preserving the 
property for the estate. This is aliunde the record, but within 
the knowledge of the court. The allowance contended for in the 
exception is the price of an uneducated day laborer. Such men are 
not appointed deputy marshals, or given charge of property in 
custodia legis. Possibly some of that class are more reliable than, 
and would perform the manual duties equally as well as, those who 
are designated; but there are duties required that they could not 
perform, — as taking inventory, making return, etc. For many ob- 
vions reasons, they are not selected, and what they could be hired 
for is no criterion by which to flx compensation for those who are. 
One item in the marshal's account is |28 paid for guarding the store 
at Wallace 28 days. The marshal was responsible on his bond for 
the property, and it was proper that a compétent man should be 
hired to guard the property by day and by night, if he had reason 
to even suspect that there was danger of are or robbery. The court 
will not weigh in golden scales expense accounts incurred by its of- 
flcers in preserving property in the custody of the court. The items 
ail seem to be reasonable, are sworn to as provided by law, and 
will be taxed against the parties who hâve assumed the costs. 
There is no provision of law allowing board to deputy marshals. 
The statute allows deputy marshals f2 per day when attending 
court. They are allowed mileage or actual expenses when serving 
or endeavoring to serve process. But nowhere hâve I been able to 
find any provision for paying board bills, except of the marshal 
and deputies when attending a regular term of court, not to exceed 
so much per day. The allowance of |3 per day to the three deputy 
marshals, considering ail the surrounding circumstances in this 
case, seems to be too libéral, keeping in view the fées allovï'ed by 
law. It was regular employment for a month, — true, away from 
home; and, in my opinion, |2.50 per day is reasonable and fair. 
Ail vouchers for board will be eliminated from the bill of costs, 
and the deputy marshals each allowed f2.50 per day, and actual 
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expenses necessarily incurred, for wliich vouchers hâve been flled. 
The bill of costs will be reformed accordingly. Except as here- 
in modifled, the orders and rulings of the référée embodied in the 
report certified for review are afflrmed. 



STKOBEL & WILKEN CO. et al. v. KNOST et al. 

(District Court, S. D. Olilo, W. D. January 20, 1900.) 

Xo. 2,572. 

1. Bankruptcy — Prefkbences — Paymbnt op Debt. 

Partial payment of a debt in money oonstltutes a transfer of property, 
witliin the meaning of Bankr. Act 1898, § 60a, providing that a debtor 
shall be deemed to hâve given a préférence, if, being Insolvent, he bas 
"niade a transfer of any of his property, and the effect of the enforcement 
of suc'h transfer will be to enable any one of his creditors to obtain a 
greater percentage of his debt than any other of such creditors of the same 
class." 

2. Samb — Proof of Debt— Sukrbndek of Préférence. 

Bankr. Act 1898, § 57g, providing that "the claims of creditors who hâve 
received préférences shall not be allowed unless such creditors shall sur- 
render their préférences," applies to a partial payment made to a créditer 
by an insolvent debtor within four months prior to the liling of a pétition 
in bankruptcy against the latter, irrespective of the intention of the debtor 
to give a préférence or of the creditor's knowledge or belief that a préfér- 
ence was intended; and, if such creditor elects to l'etain the money so 
received, he will not be permitted to prove the balance of his clalm against 
the estate of the bankrupt. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
The opinion of the référée (Morison R. Waite) was as f ollows : 

"This matter comes before me on two motions, — the flrst by the trustée to 
disallow the claim of Henry Gieseking, .Tr., admiuistrator of Henry Gleseking, 
for $1,741.19. on the ground that the said administrator received on December 
24, 1898. and on January 4, 1899, préférences, to wit, payments of money. 
$200 and |Î1,000 on account; and the other a motion by said Gieseking flled after 
the other, to disallow the claims of 27 other creditors, ail trade creditors, who 
at varions dates after October 6, 1898, also received préférences, to wit, pay- 
ments in money on account, and for an order directing the repayment of such 
payments. 

"The bankrupt flrm was engaged in the Wholesale toy business In this city, 
and doing business entirely, or almost so, on borrowed capital. The business 
was sold to the bankrupts, Ifebruary 1, 1896, by Langhorst, and tlie bankrupts, 
having no property of their own, paid for the business by their u- secured de- 
mand notes to Langhorst for $8,032. Further capital was furnished to the 
business, — about $3,000 by Henry Gieseking, and $2,000 claimed to hâve been 
furnished by a sister of Knost. The flrm was also large borrowers from the 
Western German Bank. On October 26, 1898, the stoclî of goods of the flrm 
was largely destroyed by flre. The loss was adjusted with the Insurance com- 
panies in between two and three weeks, who thereafter paid, in accordance 
wlth that adjustment, $13,650. Mr. Ijanghorst thereupon demanded payment 
of the balance on his notes, which was paid during November and December, 
aggregating $7,367.07, the last payment being December lOth. The Western 
German Bank's paper was also taken up. approximately $6,500, the last pay- 
"^ent being made to it December 7th. After the flre the stock was straight- 
eued up, and the flrm went on with business in the ordinary course as quickly 
as they could. Goods were sold, but no new purchases of any conséquence 
were made, and no new capital was put into the business. Payments to mer- 
chandise trade creditors were made in whole or in part from time to tiiue, antl 
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those who^were pald In part, and hâve flled thelr claims for the balance, are 
included in (Jieselçlng's motion. . Other creditors, ;Some of whose bills raatured 
as early as in October, 1898, before or about tlie time of the flre, as shown by 
proofs on flle, hâve not been paid. On January 6, 1899, the firm madé an às- 
signment for the beneflt of Its creditors nnder the state law, Withiu a day or 
two prior to the assignment $2,000 was paid to the slster of Knost, $1,000 to 
Gieseldng, and about $1,000 drawn out in money by Wilhelmy, and over $1,500 
by Knost. On February 23, 1899, a pétition to hâve them adjudged banlîrupts 
was filed, and on March 22, 1899, they were so adjudged. On the 13th day of 
April, 1899, the présent trustée was eiected. In the meanwhile the assignée 
had converted the stocli into money, and collected most of the accounts, and 
he turned over to the trustée $7,820.41. The good accounts remainlng to be 
collected are estimated to be $614.14. There are no other assets except doubt- 
ful accounts and worthless accounts. The liabilities are $21,896.42. With the 
exception of $2,5Q0. withdrawn by the bankrupts, $400 paid to the Insolvent's 
attomey, and $770,02 paid by the assignée for commissions and expenses, ail 
the recelpts pf the flnn hâve gone to pay debts of the firm, for as, confessedly, 
the months of November andjDecember are the most profitable months of the 
year in their business, it is fair to disregard expenses of operating. As prac- 
tically the debts existing at the fallure were existing at the time of the fli'e, 
for thereafter they created no new liabilities, and those debts exeeed assets 
over two for oûe, there seems no escape from the conclusion that the flrm was 
actually insolvent, wlthin the m.èaning of thé bankrupt aet, at ail times after 
the flre, October 26, 1808. Mr. Wilhelmy, who was the flnancial man of the 
fli-m, testiÉes that the likelihood of not belng able to pay came to him after 
they were in fuU possession of the | jprpperty and opened up the goods that had 
beeii destroyed, and they found they were in bad shape; and that they real- 
ized they could not pay dollar for dollar when their business wàs over, about 
the iniddle of December, and they went through their stock. There is no 
claiin pf any lossçs after the flre and before this last date, and, as they were 
then ereating no new indebtedness, the insolvent condition must bave reached 
back to the flre. There is no proof as to their condition prior to the flre. 
This date is within 90 days of the assignment, and 4 months of the flling of 
pétition in bankruptcy. There is no évidence to show that at the time any of 
the payments were made which are now sought to be reached by thèse mo- 
tions the payées had reasonable cause to believe that it was intended therehy 
to give a préférence. Neither is there any évidence to show that the bank- 
rupts intended to give a préférence by any of thèse payments, except the pre- 
sumptlons arising from the situation of the parties, and the knowledge of the 
bankrupts of their condition^ ■ 

"In View of the décision of the judge of this court in the case of Hicks v. 
Knost, 94 Fed. 625, , and of the circuit court of appeals of the Fifth circuit in 
Bemheimer v. Bryan or Ee Abraham, 1 Nat. Bankr. N. 281, 35 0. G. A. 592, 
93 Fed. 767. I do not consider that I hâve jurisdiction to order the repayment 
to the trustée of any payments made by the bankrupts on a summary applica- 
tion such as this, and shall treat both motions simply as motiohs for reconsid- 
eration and disallowance of claims. 

"Section 60a of the présent bankruptcy act deflnes a 'préférence,' so far as 
applicable tp the above facts, thus: 'A perdon shall be deemed to hâve given 
a préférence, if, being insolvent, he bas • * • made a transfer of any of 
his property, and the efifect Of the enforcement of such * * * transfer will 
be to enable any one of his creditors to obtain a greater percentage of his 
debts than any other of such creditors of the same class.' It is contended that 
the words, 'transfer of any of his property,' cannot mean a payment of money. 
and particularly a payment made in the usual course of business. The word 
'transfer,' however, is deflned by the act Itself (section 1, subd. 25), and ineludes 
any disposing of property as a payment or otherwise. The word 'property,' 
as ordinarily used, is certainly broad enough to cover money, whether in cur- 
rency or a bank crédit assignable by check. Furthermore, the words of this 
act must be taken to hâve the same meaning as in the prior bankruptcy acts, 
unless the act itself provides otherwise. The word 'property' is not dellned by 
this act, and it was used ih the act of 1867. In section 39 of act of 1867, the 
words, 'transfer »f money or other property,' are used, showing 'property' to 
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iiU'lude 'money.' , In section 35 of that act, 'paymeut, pledge, assignment, trans- 
fer or conveyance of any part of his property' are used unconnected with the 
Word 'money,' and yet that section was held to apply to payments of money. 
€ampbell v. ,Bank, 14 Wall. 87, 20 L. Ed. 832. Tliese considérations outweigli 
sucl) inference arising from the use of words in section 60d of tlie 1898 act, 
■pay money or transfer property to an attorney,' etc., as was claimed in argu- 
ment. It is not to be presumed that congress meant to interdict ail fraudulent 
and preferential transfers of property except money, and permit ail payments 
of money, no matter how fraudulent or preferential, unless niade to attorneys. 

'"Is, then, the question whether or not thèse payments, made to trade cred- 
itors, were made in the usual course of business, relevant? Under the act of 
1867, transfers not in the usual course of business were held prima facie évi- 
dence of fraud. Section 35 (Rev. St. § 5130). But this did not mean that ail 
transfers or payments in the usual course of business were not préférences, 
and therefore valid. ïhey might be either one or the other. The question 
under that act was the intent of the debtor in malcing the payment or transfer, 
and whether it was done in usual course of business or not was one circum- 
stance to be considered in connection with ail the other circumstances in ascer- 
taining what was the intent. In re George, 1 Low. 409, Fed. Cas. No. 5,325; 
In re Oregon Bulletin Printing & Publishing Co., 13 N. B. R. 503, Fed. Cas. No. 
10,559. In the act of 1898, so far as section 60a is eoncerned, the intent of the 
debtor and the Jinowledge of the creditor are alilîe immaterial. If the bank- 
rupts are insolvent, — and I hâve found they were at ail times .after Oetober 26, 
1898,- — then any payments they made, either in fnll or on account of thelr in- 
debtedness, and not in compromise of it, at les» than its face value, must oper- 
ate, if enforced, as a préférence, i. e. to enable those creditors paid to obtain 
a greater percentage of their debts than others of the same class, and the 
question whether the payments were made in the usual course of business or 
not is immaterial so far as that section is eoncerned, because it can only bear 
on the questions of the intent and the Knowledge of the parties. Under this 
construction of section 60a, ail payments made after Oetober 26, 1898, must be 
held to hâve created préférences. 

"It remains to consider what is the effect of such préférences. Section 60b 
provides when they may be avoided by the trustée and recovered back, and it 
is essential, under that provision of tne act, that, in addition to the fact of 
préférence as above detined, it be shown that the person receiving the préfér- 
ence had reasonable cause to beliove that it was intended thereby to glve a 
préférence. Section 3a, subd. 2, provides when the giving of a préférence con- 
stitutes an act of bankruptcy. Under its terms, it is necessary to show that the 
debtor Intended to give a préférence, but it is not necessary to show that the 
creditor had reasonable cause to believe it was so intended. In other words, a 
preferential transfer may be sufficient to make the transferror a bankrupt, 
aîthough not of such a character that the trustée may recover it back. The 
same distinction existed under the act of 1867. In re Drummond. 1 N. B. K. 
.?;il, 2,34, Fed. Cas. No. 4,093; In re Oregon Bulletin Printing & Publishing Oo., 
13 N. B. R. 503, 514, Fed. Cas. No. 10,559; Loveland, Banla-. § 52. 

"Neither of thèse two sections is, however, directly applicable to the question 
under considération, and they are only useful as aids in ascertaining the cor- 
rect construction of section 57g, whieh is the provision directly in point. It 
reads: 'The claims of creditors who hâve received préférences shall not be 
allowed unless such creditors shall surrender their préférences.' Does this re- 
ter to 'préférences' as deflned in section 00a, or does it refer to such préférences 
lis may be recovered baeli by the trustée under section 60b, or such préférences 
under section 3a, subd. 2, as constitute the debtor a bankrupt? It seems to 
me that, independently of the arguments as to the policy of the act to be here- 
after considered, the natural construction would be to consider the word 'préf- 
érences' in section 57g to mean those within the définition given in section 60a, 
for the latter contains the simple définition of a préférence, while to the act 
of préférence, as so deflned, section 60b and section 3a, subd. 2, each add other 
and différent circumstances to be proved to entitle one to the relief, respectively, 
provided by each. In section 57g no such other circumstance is added. This 
vicw is rendered conclusive, to my mind, when the provision of the act of 
ISfî", analogous to section 57g of the act of 1898, is compared with it. Section 
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23 of the act of 1867, belng section 5084, Rev. St., provided: 'Any persou who 
* * * shall baye âccepted any préférence, havlng reasonable cause to be- 
lieve that the same was made or given by the debtor contrary to any provision 
of this act, shall not prove the debt or claim ♦ • * until he shall hâve 
flrst surrendered to the assignée ail property, money, beneflt, or advantage re- 
eeived by him under such préférence.' That congress in 1898 should bave omit- 
ted from section 57g the foregoing clause in référence to the cause for belief 
on the part of the creditor seems to me concluslve that the facts in section 
60a, and not those in section 60b, were intended by the use of the word 'préf- 
érences' alone. Coll. Banlîr. p. 285. A simllar distinction is apparent in other 
parts of the act. Under the provisions of the act of 1867, the lien of a judg- 
ment obtained within four months was valid, unless brought vf ithin the terms 
of section 35 (section 5128, Rev. St.); that is, unless two facts concurred with 
tlie insolvency of the debtor — Flrst, a reasonable ground of belief by the judg- 
ment creditor that the debtor was insolvent; and also, second, some active 
participation by the debtor in securlng the judgment. Wilson v. Bank, 17 
Wall. 473, 21 h. Ed. 723; Clark v. Iselin, 21 Wall. 360, 22 L. Ed. 568. Under 
the act of i898, however, ail liens obtained by légal proceedings against an 
insolvent within four months of the flling o£ a pétition in bankruptey against 
him shall be nuU and void if he is declared a bankrupt, and it is not made neces- 
sary to show the knowledge or cause for belief on the part of the judgment 
creditor. Section 67f . In other words the présent act, unlike that of 1867, does 
not seek to protect the diligent creditor, exeept in the respect hereinaf ter pointed 
out, no matter how innocent of an intent to secure a préférence he may be. ïhe 
act rather aims to secure, as far as praeticable, to ail gênerai creditors of ac- 
tual insolvents an equal percentage of theîr assets, and to prohibit the obtain- 
ing by one or a few creditors of any préférence in those assets, without réf- 
érence to the intent with which such préférence is given or obtained. 

"It was very forcibly urged on argument that such a construction of the act 
would upset ail business relations, and that no creditor would be safe in invest- 
ing any payments he might receive from bis debtors for a period of four monthe, 
for fear that bis payors might become bankrupts within that time, and that 
no reliance could in conséquence be put upon assets or crédits. That objec- 
tion is a foreible one, and should lead a court to hesitate to adopt a construc- 
tion from which there is any escape to whlch it really applies. It seems to 
bave been considered by eongress, and so far led it to départ from the scheme 
of absolute equality of distribution as to protect the diligent creditor from being 
compelled to surrender any property or contractual lien which he bas inno- 
cently recel ved in payment or as securlty; for, under section 60b, to compel its 
return he must be shown to bave had reasonable cause to believe that it was 
intended as a préférence. It does not apply, however, with a like force to the 
provisions of either section 57g or section 67f, — not to the latter, because, 
naturally, no such great reliance in malîing arrangements for future business 
is placed on mère liens obtained by judieial proceedings within four months; 
not to the former-, because the question of surrender under that section (57g) 
is entirely voluntary and optional with the creditor, who can détermine whether 
it is worth hls while, in view of future dlvldends, to surrender bis préférence 
or not. Nor can it be claimed that the value of the unpaid portion of the crédit 
is unduly unsettled. The debtor being insolvent, the account is not properly 
entitled to reliance as an asset or basis for future activity. As frequently 
pointed out under the old act, from the moment of aetual insolvency ail cred- 
itors become entitled to share pro rata in the estate, because it represents the 
crédit given the Insolvent by bis creditors, and in good morals belongs to them, 
and not to him. In re Oregon Bulletin Prlnting «& Publlshing Oo., 13 N. B. R. 
503-515, Fed. Cas. No. 10,559; In re Silverman, 4 N. B. B. 522-527, Fed. Cas. 
No. 12,855. And it is certainly not inéquitable to require one who has recelved 
an undue portion of that estate, no matter if Innocently, from surrendering 
that advantage before participating in further distributions of it with those 
who bave not recelved such préférence. Coll. Bankr. p. 286. 

"So, rather than detracting from the construction 1 hâve placed on section 
57g, it seems to me that the argument now under considération makes for it, 
as pointing out a reason for the distinction made by the différent language 
employed in sections 60b, 57g. 
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"Counsel hâve furnished me with citations to a number of authorities aris- 
ing ùnder the act of 1867, holding that reasonable cause for belief, etc., on the 
part of the creditor, was necessary before the préférence could be avoided, — a 
proposition which is tindisputed under the terms of that act, or section 60b 
of this act, — and also that payments made in the usual course of business are 
not preferential and recoverable. In some of the cases elted this doctrine is 
merely expressed as a dictum. In others, and the case of Clark v. Iselin, 21 
Wall. 360, 22 L. Ed. 568, is the strongest of this kind, the fact of being made 
in the ordinary course of business is but one circumstance, with others, to 
détermine the intent of the debtor and the knowledge or cause for belief of the 
creditor- On examinatlon of the Clark Case, it will be found at the time of the 
payment in course of business there was no évidence that the payée had knowl- 
edge of the insolvency of the bankrupt, — a fact that had to be proved under 
that law. Also citations to cases in other etates, construing anti-preference laws 
of those States, are of little assistance in this inquiry, because of the wide 
variance in the language of the several acts, both from each othey and from 
the fédéral laws. I hâve found nothing in any of the authorities eited that is 
in conflict with the views hère expressed. 

"Reliance is also placed by the trustée on the provisions of Act 1898, §§ 
67e, 70e (which give him the same advantages in reeovering propevty that the 
creditors might hâve under state laws); and also, in connection therewith, on 
the récent act of the Ohio législature (93 Ohio Laws, p. 290), which took effect 
Xovember 1, 1808, providing that every transfer, act, or device done by a 
debtor in contemplation of insolvency, or with a design to prêter one or more 
creditors, to the exclusion, in whole or in part, of others, shall be void at the suit 
of creditors, and that such transfer, act, or device, in the event of a deed of 
assignment being filed within 90 days tbereafter, shall be eonclusirely deemed 
and held to be fraudulent, upon showing of actual insolvency at the time. I 
hâve not found any reason to disagree with the vlews presented on behalf o£ 
the trustée in this connection, but as it is the effect of the views already ex- 
pressed that, under the terms of the bankruptcy act Itself, the motions to dis- 
allow ail claims in which payments were made subséquent to October 26, 
1898, must be granted, and as this goes back furthev than the Ohio law, whieh 
did not go into effect until November Ist, I hâve noi fouiïd it necessary to give 
careful attention to its provisions. If any creditors afCected hereby deem them- 
selves entitled to spécial considération by virtue of section 60c, they will be 
given opportunity to présent such évidence and arguments as they désire for 
that purpose. Creditors can then détermine whether to surrender their préfér- 
ences, and hâve their claims allowed in full or not. The claims of those not 
doing so, who received payments subsequently to October 26th, must be disal- 
lowed. Opportunity will also be given for presenting the questions hère passed 
on for review by the district judge in such manner as counsel may deem beat 
adapted to protect the interests of their clients." 

W. A. Hicks, trustée in bankmptcy, pro se. 
W. H. Jones, for creditors. 

THOMPSON, District Judge. This matter is submitted to the 
court on a pétition for the review of the findings and rulings of the 
référée in disallowing the claims of certain creditors. The able opin- 
ion of the référée in support of his ruHngs présents the true construc- 
tion ofthe provisions of the bankrupt act covering the controversy. 
When insolvency overtakes the debtor, his creditors, as contributors 
to the estate in his possession, hâve an équitable right to hâve the 
proceeds of the estate distributed among them equally, in proportion 
to the amouïit of their respective claims ; and if, pending the in- 
proceeds of the estate distributed among them equally, in proportion 
to the amount of their respective claims; and if, pending the iii 
solvency, one of the creditors receives partial payment of ,ins claim 
from the debtor, and to the extent of the remainder of his claim is 
permitted to share equally in the distribution of the balance of the 
estate, he therehy obtains an inéquitable advantage or préférence 
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over the other creditorg. And this is true, altliough no préférence 
was intended by the debtor in making, or by the créditer in receiving, 
the partial payment. The construction, therefore, of paragraph "g" 
of section 57 and of paragraphs "a" and "b" of section 60 of the bank- 
rupt act, which requires th€' creditor to surrender his préférence as 
a condition précèdent to participation in the distribution of the fund 
in the hands of the trustée, is not uûreasonable. It permits the inno- 
cent creditor, at his option, tp retain or surrender the préférence. 
But the creditor who has reason to believe that a préférence was 
intended has no stfch option, and, if made within four months before 
the adjudication in bankruptcy, the trustée may recover the amount 
of the payaient The findings of the référée are approved. 



NORCEOSS V. NATHAN et al. 

(District Court, D. Nevada. January 23^ 1900.) 

No. 906. 

1, BaNKRTJPTCV — CONSTRUCTfON OP StATTITE. 

a The national bankruptcy act, establlshes a uuiform System of bank- 
ruptcy, and régulâtes, In ail thelr détails, the relations, rlghts, and dutles 
of the debtor and creditor. It sliould be interpreted reasonably. and ac- 
cording to the fair import of its ternis, with a vlew to effect its objects 
and to promote justice. 

2. Same— Jdrtsdiotion— SuiTS bt Trostébs. 

A district court of the United States, as a court of bankruptcy, has 
jurisdlction of a suit by a trustée In bankruptcy against the bankrupt 
and anothe to set aslde an allfeged fraudulent transfer or conveyance of 
property by the bankrupt to bis co-def endant, and to recover the property 
or Its value, although the parties are ail citlzens of the same state. 

8. Same— JuBisDicTioN of State ContiTs. 

State courts hâve jurisdlction, concurrent with that of the courts of 
bankruptcy, of actions by trustées in bankruptcy to set aside alleged 
fraudulent transfers or eonveyances of property made by the bankrupts 
upon whose estâtes they are appointed to adminlster. 

4. Same— Remedibs op Trustée. 

A trustée in bankruptcy stands In the place of the credltors of the 
bankrupt, and has th© same rlghts, and may pursue -the same remédies, 
in their behalf, as they would hâve been entitled to if there had been 
no adjudication in bankruptcy. In a suit against the bankrupt and Ws 
transférées to set aside alleged fraudulent eonveyances of nroperty, the 
trustée has the right to include ail such matters and causes of action 
as might hâve been included by the credltoira in a credltors' blll against 
Oie défendants. 

6. SaME— TkOSTKB'S COMPLAINt— Moltii-akioiisness. 

The complaint in an action Jtiy a trustée in bankruptcy against the 
bankrupt and two other défendants, alleging that one of such défendants 
had obtained possession of property of the bankrupt . tmder a fraudulent 
chattel mortgage, and that the ûthèr clalmed part of the property under 
a pretended and illégal purohase : f rom his c6-def endant, the mortgagee, 
and asklng that the mortgage and the sale be declared vold and canceled, 
and that the vendee of tlie property be required ,tp surrender it to tfiô 
plaintiff, or account to him for its value, is . not ' dëmurrable for multi- 
fariousness, since the acts chargèd against the défendants, though dis- 
tinct, constitute a connected séries of acts ail having relation to a commoa 
fraudulent purpose, in which ail the défendants had a common interest. 
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In Banfouptcy. On demurrer to complaint. 

Torreyson & Summerfield (Joseph Kirk, of counsel), for plaintifl. 
Thomas Wren, for défendants. 

HAWLEY, District Judge. This action is instituted by the plaîn- 
tiff, as tnistee of M. Nathan, a bankrupt, to recover certain personal 
property from the défendant Hausmann, alleged to hâve been fraudu- 
lently obtained by him for the purpose of defrauding the creditors of 
Nathan; and for the purpose of setting aside a mortgage fraudulently 
given to défendant L. J. Cohn by M. Nathan. The facts with référ- 
ence to thèse transactions, as alleged in the complaint, are substan- 
tially the same as were presented to this court in the pétition for an 
injunction against L. J. Cohn. In re Nathan (D. C.) 92 Fed. 590. 
The prayer of the complaint is as foUows: 

"That the sald promlssory note and chattel mortgage from défendant M. 
Nathan to défendant L. J. Cohn be adjudged and decreed as against plaîntiff 
to be fraudulent, void, and without effect, aad that the same be canceled; 
that the seizurc and possession of the personal property described In the said 
chattel mortgage by défendant L. J. Cohn be adjudged and decreed to hâve 
been fraudulent, without authority of law, and without effect; that the said 
pretended sale and delivery from défendant L. J. Cohn to défendant Joseph 
Hausmann be annulledt and set aside; that défendant Joseph Hausmann be 
required by decree of this honorable court to immediately dellver to plaintlff 
ail of the, said personal property detained by him as aforesaid, or that, in the 
event that said sale thereof from défendant L. J. Cohn to défendant Joseph 
Hausmann should be held to be valid; that the said défendant Joseph Haus- 
mann be required to pay to plaintifï the sum of $865, remaining unpald there- 
for; that plaintifC hâve such other or further relief as may seem meet and 
équitable in the premises; that he hâve judgment against défendant Joseph 
Hausmann for ?500 as damages, and that he bave judgment against défendants 
for hiscosts of suit herein." 

To this complaint the défendants hâve interposed a demurrer up<»i 
the following grounds, viz.: 

"(1) That the court has no jurisdictlon to entertain or try said causes of 
action, the plaintlffs and défendants each and ail being résidents and citizen» 
of the same state, to wlt, of the state of Nevada. (2) That there is a mis- 
joinder of parties défendant In said cause, Joseph Hausmann being Improperiy 
joined as a défendant with L. J. Cohn and M. Nathan. (3) That tliere Is 
a misjoindcr of causes of action, a cause of action in favor of the plalntlfC 
and Joseph Hausmann being joined with a cause of action against L. J. Cohn 
and M. Nathan in favor of the plaintiff; and a cause of action to déclare a 
mortgage and promissory note made by M. Nathan to L. J. Cohn to be void, 
fraudulent, and without effect, and that the same be canceled, with a cause 
of action in favor of plalntlft and against défendant Joseph Hausmann for 
the return or delivery of goods, wares, and merchandise, together with dam- 
ages for the détention thereof." 

1. The question as to the jurisdiction of this court to entertain 
this action dépends to some extent upon th^î construction to be given 
to section 23b of the bankruptcy act of 1898. relating to the jurisdic- 
tion of the United States and state courts. The entire section reads 
asfoUows: 

"Sec. 23 (a) The United States circuit courts shall hâve jurisdiction of ail 
controversies at law and In equlty, as dlstlngulshed from proceedings in bank- 
ruptcy, between trustées as such and adverse clalmants concemlng the prop- 
erty acquired or claimed by the trustées, in the same manner and to the 
■ame extent only as though banljruptcy proceedings had not been instituted 
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and snch controversles had been between the bankruïits and soch adverse 
claimants. (b) Suits by the trustée shall only be brought or prosecuted lu 
the courts where the bankrupt, whose estate Is being admlnlstered by such 
trustée, might hâve brought or prosecuted them If proceedlngs In bankruptey 
had not been instltuted, unless by consent of the proposed détendant (c) The 
United States circuit courts shall hâve toncurrent jurlsdlctlon wlth the court» 
of . banlcruptcy, -within thelr respective territorial Umlts, of the offenses enu- 
merated in this act" aO Stat. 552. 

With référence to this question there hâve been several décisions 
in the différent district courts of the United States, and a decided 
conflict of opinion has been expressed by the varipus judges in regard 
thereto. Some of the judges liave held that the district courts hâve 
no jurisdiction of an action like the présent (Burnett v. Mercantile 
Co., 91 Fed. 365; Mitchell v. McCIure, Id. 621; Heath v. Shaffer, 93 
Fed. 647, 651; Hicks v. Knost (D. 0.) 94 Fed. 625; Perkins v. McCauIey 
(D. 0.) 98 Fed. 286); while others hâve held directlj to the contrary (In 
re Sievers, 91 Fed. 366, 370; Carter v. Hobbs, 92 Fed. 594, 598; In re 
Newberry, 97 Fed. 24; Eobinson v. White, Id. 33; Murray v. Beal, Id. 
567). See, also, Loreiand, Bankr. pp. 67-73, § 20; Id. pp. 581, 582, § 
263. TOie reasoning of the judges proceeds in eâch line of cases upon 
someirhat différent grounds. As no authoritative décision has been 
rendered by tbe circuit court of appeals or by the suprême court of 
the United State», the various district judges will continually be 
caHed npon to wrestle with the disputed question, and pass judgment 
thereon in accordànce with their own individual vieWs. It is doubt- 
less tme that the bankruptey act is, in some respects, imperfect. 
Some of its provisions are not entirely clear, and others are difficult 
of a construction which would be in entire harmony with other sec- 
tions of the act. Its gênerai tendency in this respect is to bring 
trouble to the courts, and create oj^waition to the act, which ought 
not, and otherwise would not, eadst. But, whatever its defects may 
be, the act as a whole was intended to be bénéficiai, fair, and just to 
creditors and debtors alike. It is founded in the right spirit, based 
upon équitable principles, and, if the machinery provided for carrying 
it into efifect is obscure or uncertain, it ought not to be set in motion 
in such a manner as to make it a snare and delusion, instead of main- 
taining its justice and ùpholding its bénéficiai purposes. In order to 
détermine the true interprétation of the provisions of the bankruptey 
act, courts ought to look beyond the pale of the words used in any 
particular section (which are of theniselves doubtf ul, and to some es- 
tent uncertain), and examine the pôlicy of the entire act, its char- 
acter, object, and purpose, in order to ascertain whether or not there 
are any other sections which hâve any tendency to shed light upon 
wiiat was meànt or intended by congress by the use of the language 
under the particular section or subdivision thereof under considéra- 
tion. The national bankruptey àct establishes a ùûif orm System, and 
regulatiss in ail their détails thè relations, rights, and duties of thé 
debtor and creditor. It should be interpreted reasonably and aifr 
cording to a fair import of its termâ, with a view to effect its objects 
and to promotè justice. Blake, Moffitt Éc Towne v. Francis- Valentine 
Go. (D. 0.) 89 Fed. 691, 693, and authorities there cited. In Re 
Nathan (D. C.) 92 Fed. 590, 593, this court said that: 
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"In the disp'.jition of property among credltors equality Is equity. It is 
the geuiiis and purpose ot the act of 1898 to secure this resuit as far as pos- 
sible froiu tlie moment Its ald is invoked, whether by the debtor or by his 
creditors. Its exercise is vital to the ends of justice, and is necessary in 
order to enable the courts to enforce and make effective the varlous provisions 
of the act. ïhe policy of the bankrupt act Is to secure an equal distribution 
of the assets of the bankrupt among ail his creditors, and a court of bank- 
ruptcy in which the bankrupt proceedings are pending, in order to préserve 
the property and protect the rights of ail the creditors, bas the unquestioned 
jurisdiction and power to enjoin any disposition thereof which would be in 
violation of the spirit, intent, and purpose of the act." 

See, also, authorities there cited. And in the same case the court 
further said that the flling of the pétition by the creditors was, as 
is said in Bank v. Sherman, 101 U. S. 403, 406, 25 L. Ed. 866, "a 
caveat to ail the world. It was, in effect, an attachment and in- 
junction. Thereafter ail the property rights of the debtor were ipso 
facto in abeyance until the final adjudication. ♦ • • Those who 
dealt with his property in the interval between the flling of the péti- 
tion and the final adjudication did so at their péril." See, also, au- 
thorities there cited. The act, among other things, provides, in 
section 2, for courts of bankruptcy, and invests them with jurisdic- 
tion, and déclares that the district courts of the United States "are 
hereby made courts of bankruptcy, and are hereby invested within 
their respective territorial limits ♦ * • ^ith such jurisdiction 
at law and in equity as will enable them to exercise original juris- 
diction in bankruptcy proceedings, in vacation in chambers and dur- 
ing their respective terms"; to bring in and substitute persons, 
whenever necessary for the complète détermination of any matter 
in controversy; to "appoint receivers * ♦ * for the préserva- 
tion of estâtes, to take charge of the property of bankrupts" (sub- 
division 3); to "cause the estâtes of bankrupts to be collected, re- 
duced to money and distributed, and détermine controversies in re- 
lation thereto, except as herein otherwise provided" (subdivision 7); 
to "make such orders, issue such process, and enter such judgments 
in addition to those specially provided for as may be necessary for 
the enforcement of the provisions of this act" (subdivision 15); and 
the section closes with the following provision: "Nothing in this 
section contained shall be construed to deprive a court of bank- 
ruptcy of any power it would possess were certain spécifie powers 
not herein enumerated." By section 70 the trustée is, upon his ap- 
pointment and qualification, vested by opération of law with the 
title of the bankrupt, as of the date he was adjudged a bankrupt, 
as to property transferred by the bankrupt in fraud of his creditors. 
In the light of the gênerai object of the act and of the provisions 
above cited, it seems to me clear that the jurisdiction of this court 
should be upheld and maintained, even if it should be conceded that 
section 23b, standing alone, might be susceptible of a différent con- 
struction. This court certainly ought not to be deprived of juris- 
diction in the premises unless the act in clear and direct language 
vests it elsewhere. 

On the other hand, conceding, as we must, on account of the con- 
flicting opinions, that section 23b is susceptible of two différent in- 
terprétations, it should be construed, if possible, so as to harmonize, 
99 F.— 27 
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In^pirit as .weji aâ in Içt^t.^r,', wî& the, other provisions of the act. 
In my opinion, the lang^ageof; section 231), when çonèidered in con- 
nection with the othér providons of the act, doesnot deprive this 
court of jùrisdiction :6î a; eâse; like the présent. It certainly does 
not, do, so in 'dicëct or'clÈsa^.tëpms. , pid congrpSS' niean, when it 
passed the act, tihat the district courts, as courts 'pf bankruptcy, — 
which are inVested in direct terins with the absolute power to cause 
the estâtes bf bankrupts to'be cdllected, rèducted tomoney, and dis- 
tributed, and détermine côhti-oversies in relation' thereto, — should 
hâve ho jùrisdiction overa^Siïït brought by the éWBttee of the bank- 
rupt against àfl= adf erse çlainiant to the propertyi wMch it is claimed 
beloûgs tô thb bànkrùpt estate?' Did congress mean that the dis- 
tticl'iCOurt, as a court of bânkrttptcyi^which is by the act Invested 
with' the jùrisdiction j péWei^, and 'flùthority to issue an injunction 
të restrain adverse claimânts frOM sellîng ér difiposing of the prop- 
értj? elàimed by- creditors to bWong to the bankriipt 'estate, — should 
not haiye any jùrisdiction, poVFeP,' Or authority^tô hear or deterraine 
the qnéstion whethei*' the adverse claimant obtaibed the property, 
bythe connivaneé and fraud ôf thë'bankrupt; for the purpose of de- 
fraùding the ct-edi tors of tbe bankrupt, Ih à; Shit brought by the 
trustée against the adverse' élaihiant.todiefeï'niîne that question? 
Is thèi'è siich a glaring and inaniféstiincdnsîMency, either in the 
provisibtoià cited or in the C(!>iistttiietî6ii= of thé' 'aet' as an entiréty, 
Which ïiecfessarily leàds to such încohgruous or abStiï'â rfesults? > The 
laûg«%e 'ôf the court of appëàis' in Davis v. Bohle, 34 G. C. A. 372, 
375- 92 Fèd. 325, 328; iii' determihîûg-the éffectorâh- assignaient and 
thé' right of the court ôf banknipteyto îsstfe ah injunction to enjoin 
the assîgÉtèe, is pertinent to thie (Question 'iindiër considération as to 
the èôDStttictloh '^hich should be given to the act The court, a,biong 

other thingS,'sàid-: ^i^'ri^'^■^< Î-i-m , .,ir>-i :;> --rti; ■;-■•, ; ■: ■ :. 

"H It be' held thàt the'feSfei^tièe iiamed in a deeà of Mènerai assigumerit is 
«ntitled- to hoia the projleTty committed' to lilS cliar^e,' ànd aamlniSter the 
^jne pvtrsuanib to local laws, althougb the assjgiior as adjudicated a ibanJcrupt, 
then t|^e;;Sln^uIar, not tosay ahsurd, resuit, :wfUlfo]Jow-l;fiat the creflltors of 
thé assigner will be deprtved pt tjie bèneflt of ail tte provisions of the 
national bànkrupt act TWiiéh relate to the disposition^' cpntr'ot aûd mânage- 
meittioîf baflkrupt' estâtes; ''In other words,' a lai* :whiGh -Wàs 'intendéd, ' in 
part, at le^st, for thé bçneflt of creditors,. :wlU ;be rendered practl^ally valueless 
as tç>th^ifl,ln those cases vhere the debtçr pialces {^général îtssignment. It 
is pnè of ' thé fupdamental rules for the construction pfstatiites that they 
shôulî^'récelve a sensible intérliretation, and that a constriiction should ' always 
be avôided whlch, in its practical opération, tends to' defêat any of the pur- 
poses of the statute, or whieh leads to tb absurd conséquence. Exceptions 
may be presumed, or.woi'ds omitted or supplied, wben it ' is necessary to 
accompUsh the obvions iRtent of the lavemalier, and to prevent injustice or 
oppréssioli: tr. S. V. Kirby}' T Wall. 482, 19 L. Éd. 278; Heydenfeldt y.' Min- 
ing Co;, 98 TJ. S. 634, 23 L. Ed. 995; Churoh of Holy Trinity v. TJ. S., 143 
U. S. 457, 460, 461, 12 Sup. Ct. 511, 36 L. Ed,,'226; Scott v. Latlmer, 33 O. 
0. A. 1. 89 Fed. 843; Thurber v. Miller, 32 TJ. S. App. 209, 14 C. C. A. 432, 
67 Fed, 371. We feel confident that congress did not Intend by the récent 
banknipt'act to commit thè adnQinistration of an insolveht estate to an assignée 
chosen by the bànkrupt, who should be free from the control of the bank- 
ruptcy court havlng jùrisdiction over the person of the bànkrupt, or to deprive 
the creditors of a bantonipt in any case-of those rights and remédies that 
hâve been carefuUy provided by congress to seçure a faithful, economical, and 
uniform management of bànkrupt estâtes. It follo*S, therefore, that a con- 
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stiuctioE of the act M'hieh would lead to the aforesald results shonld be 
rejected. It, is proper to add that the question at issue in this case, besides 
having been carefuUy considered by the trial coi}rt (In, re Sievers [D. C] 91 
Fed. 366), bas been recently considered, in an élabora te opinion, by Judge 
Brown, of the Southern district of New Yorlc, in Re GutwiUig (D. C.) 90 Ted. 
475, 480. In the latter case it was held (and we flnd no occasion to question 
the soundness of that view) that the provisions of section 70 of the récent 
banlirupt act are in themselyes sutficient to vest the trustée in banliruptcy. 
when appointed, with the title to property of the bankrupt lield by an assignée 
under a gênerai assignment for the beneflt of creditors, exeeuted, as in this 
case, prior to proceedings in banliruptcy, if an adjudication subsequently fol- 
lows within the statutory period of four months. That section déclares, in 
substance, that the trustée shall be vested by opération of law with the title 
of the bankrupt to 'property transferred by him in fraud of his creditors'; 
and, as Judge Brown well observes, the fraud therein referred to is not 
limlted to frauda arising, as at common law, from the intent of the bankrupt, 
but comprehends as well those eonstrùctive frauds which consist in making 
conveyances like a gênerai assignment, which, if sufïered to stand, wJU impair 
substantial rights conferred on creditors by the bankrupt law, — such as the 
rlght to bave the estate administered by a trustée of the creditors' own chotce, 
and under and subject to the provisions of the act and the control ot the 
proper bankruptcy court." 

Section 23 of the bankruptcy act in its entirety deals with the 
jurisdiction of the United States circuit courts. It is reasonable to 
assume that it was inserted for the purpose of avoiding, instead of 
creating, doubt and unçertainty that might otherwise exist if no 
limitation had been made as to their gênerai jurisdiction. Subdi- 
vision "a" makes it clear that the circuit court is prohibited from 
entertaining jurisdiction of suits between the trustée and an ad- 
verse claimant to property which the creditors claim belongs to the 
estate of the bankrupt, unless the bankrupt himself could hâve re- 
sorted to the circuit court for the assertion of such claim against 
the adverse claimant. Then cornes subdivision **b," which simply 
prohibits the trustée from bringing such suits in the circuit court. 

In Re Sieviers, supra, Judge Adams, after citing certain provisions 
of the act, said : 

"In addition to this, it mUst be observed that the act itself is an adminis- 
trative measure, eûacted under a constitutional granl of power for the enfor- 
cing and collecting of the assets of au insolvent debtor and distributlng them 
pro rata among his creditors; and the district court of the United States, as 
a court of bankruptcy, is the jurisdiction created for its administration. From 
this gênerai considération of the purposes of the act, and the jurisdiction gen- 
erally and speeiflcally conferred upon this court as a court of bankruptcy, 
as already pointed ont, it appears that congress has directly, in terms, and 
by necessary implication conferred the requlslte jurisdiction upon this court 
to entertain and détermine any suits, at the instance of the trustée or other- 
wise, necessary for collecting, reducing to money, and distributlng the estâtes 
of bankrupts, and for determinlng controversies in relation thereto, except 
such as are in this act otherwise provided for." 

— And then discusses the meaning of the words "otherwise provided 
for," and expresses the opinion that, when fuU and comprehensive 
jurisdiction is ûrst clearly conferred upon a court to do certain acts 
for certain purposes, any of such acts so generally comprehended 
cannot be withdrawu from such jurisdiction, under the exception 
referred to, unless it cornes clearly and necessarily within the terms 
of the exception, and that the exception ought not to be so con- 
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stcuedias to absolutely nullify the ruie; and then points out numèr 
ous cases where the trustée, in the discharge of his oûties, migh- 
be reqqir^ to bring suits in the state courts, and proceeds: 

"But it» is clalmed, and the eerioUs contention Is, that section 2S, subd. 'b, 
créâtes an exception of such magnitude as deprives this court of jurlsdictioi 
to heaR and, deternïiae atiy suit at the instance of a trustée, for any purposi 
connected! with or necessary to the collecting of assets of the bankrupt'i 
estate, qr determljtting controversles la relation thereto. Thls view of the law 
if correct, practlcally emasculates the entire scheme, renders nugatory thi 
gênerai and comprehensive jurlsdlctlon apparently conferred by the precedinj 
sections, and, It must be conceded, ought not to prevall, unless the intent o 
congress to that efCect is perfectljf clear. • * * It Is contended that, be 
cause the district courts of the United States hâve nerer afforded, and do no- 
now afford, a jurisdietion available to a créditer to coUect his debts, thi 
trustée under the banlcrupt act, by virtue of the terms emoloyed, is preeludec 
from reaorticg to this court,, and must institute ail suits for the recovery oi 
assets and assertion of the rlghts of the bankrupt in the courts only in whicl 
the banlurupt. eoilld hâve so done if there were no proceedings in banliruptcy 
and, therefore.j 6f necessity In the' courts of the state, or in such circuit cour 
of the United States to which the banlirupt, in case of diverse cltizenshlï 
between him and the debtor, could hâve resorted. To arrive at the true inter 
pretation of this subdivision 'b,' attention should tie given to the entire section 
withaTiewoffascertaining if otheri provisions throw light upoii it." 

— AnB àrrivéd at the conclusion that section 23, ta^ëii as a whole. 
àniôu^tt'S only to a çurtailliieùï of the jurisdietion of the circuit courts, 
and is not applicable to dîstWct courts oi* their jurisâiction, as is 
elseiwhej-e in thé act cOnfèrred u^on them, and proCeeds to give good 
antf suméient feàsons in support of this conclusion. 
In Carter V. H(ibbs,Jiiidgè Baker said: 

"The Jangûage of clause 'b' must be strictly copstrued to avoid repugnancy 
between' it anif a plenary grant bf jurisdietion conferred biy section 2. The 
application of thèse s'ettled' riiles of construction leaveS no doubt that the 
clause of section 23 imder considération does not devest courts of banliruptoy 
of jurisdietion over suits brought,by the trustée to set aside fraudulent trans- 
fers of the ban^pipt, The clause in question requlres suits vyhieh the banlt:- 
rupt might haV6 Bfought or prosecuted to be brought in the courts in vi^hieh 
the bankrupt must hâve brought them if bankruptcy had not supervened. It 
sçeins to me to.be clear that, virliere the trustée brings a suit to enforce a right 
of action which hever existedjn the banlirupt, the district court has ample 
jurisdietion to maintain it. The trustee's right of action In such a case is not 
à dferlvatlvé oie, growing out 6t a prier right possessed by the banlirupt, but 
his right is original, created by law, and In the enforcement of it he represents 
the creditorSf and his suit is. In efCect, the exact équivalent of a creditors' 
blll to reach .property fraudulently transferre'l. Such a suit could never hâve 
been brought or prosecuted by the banlirupt against himself and his fraudulent 
transférées. No state court could entertain jurisdietion over such a suit 
when attempted to be brought or prosecuted by the banicrupt, and no such 
construction of clause 'b' is admisslbîe. , When suits which the banljrupt could 
hâve brought or prosecuted In the courts of the state are spolien of, evidently 
real suits upon existing causes of action belonging to the bankrupt are meant, 
and not suits for the pretended enforcement of causes of action, which never 
existed in favor of the bankrupt." 

The conclusion reached is wholly independent of the question 
whether or iM)t the state courts hâve jurisdietion over a cause of 
action like the présent. It must be conceded that the trustée might 
bring a suit in the state court, and, where the parties or property 
involved are situaté in a couhty remote from the place where this 
court is held, it would, perhaps, be advisable for him to do so in order 
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to save expense or great inconvenience to the respective parties. 
Ail that is decided is that the state courts do not hâve the exclusive 
jurisdiction, and that this court, as a court of bankruptcy, has con- 
current jurisdiction with the state courts to hear and détermine con- 
troversies of this character. See Eobinson v. White, supra. The 
flrst ground of the démarrer cannot be sustained. 

2. The other points of the demurrer, to the effect that the com- 
plaint is multifarious, both as to parties défendant and as to the 
objects to be reached, ar^ not, in my opinion, well taken. This con- 
clusion, it seems to me, is virtually a necessary séquence from the 
views expressed in regard to the varions sections of the act hereto- 
fore cited. See, aiso, section 70e and section 47a, cl. 2. In the 
discussion of thèse questions, as well as of the question of jurisdic- 
tion, a broad, libéral, and comprehensive view should be taken of 
the gênerai purpose of the bankruptcy act, its intended scope and 
effect, the remédies provided for, the delays and expense to be avoided, 
and the objects sought to be accomplished thereby. It must be re- 
membered that whatever jurisdiction this court has in this case is 
derived exclus! vely from the provisions of the act itself, and that 
the distinction which exists between actions at law and suits in 
equity under the gênerai provisions of the acts of congress deflning 
the jurisdiction of the United States courts has no application to 
the points raised by the demurrer. One of the most prominçnt 
features to be found in the bankruptcy act is that which requires 
ail the proceedings to be instituted and detennined at the least 
possible expense. In that respect it is designed ând intended to be 
bénéficiai to the bankrupt, as well as to the creditors, and it is diiïi- 
cult to see why either of the parties should insist upon having, or 
being allowed, a divided jurisdiction in actions at law and suits in 
equity, which, if granted, would simply resuit in a multiplicity of 
causes of action, and create an unnecessary expense. The trustée 
in bankruptcy stands in the place of the creditors of the bankrupt, 
and has the same rights and may pursue the same remédies in their 
behalf as they could or would hâve been entitled to if there had been 
no adjudication in bankruptcy. He has, in my opinion, the right 
to embrace in one suit ail such matters and causes of action as might 
be included by the creditors in a creditors' bill against the défend- 
ants. The real matter hère involved is in the fraud alleged in re- 
gard to the disposition of the property of M. Nathan, the bankrupt. 
The fraud charged is, in brief, that the défendant Cohn obtained 
certain personal property belonging to the bankrupt in fraud of 
the rights of the creditors under the provisions of the bankruptcy 
act, and that Hausmann, by a pretended, fictitious, and illégal pur- 
chase, acquired possession of a portion of the personal property in 
fraud of their rights, which he refuses to surrender to the trustée, 
or to pay its value. Although the défendants are charged with dif- 
férent acts of fraud, affecting différent portions of the estate of 
the bankrupt, it appears on the face of the complaint that their acts 
are charged to hâve been committed for a common fraudulent pur- 
pose; and the object of this suit is simply to wipe out the fraud, 
clear the title, and recover the property, or its value, for the cred- 
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itprs.. .Thç g;i;qund or cause of ^ption ig tlieoljstruction thrown in 
thew0^OÎ.riecf}Yerry )by tlie âéienfliaiits, and, 'tîié object is ix) remove 
th^ impçjaioient, , l'hè f ràiid .aileged ' relatés f p : thé gamè gênerai sub- 
ject, IJaçJt|:i^efen(îant iiàs a^^çpip^mp^ thé real 

po'ini.t ïi^, i^spë. ïlie. objeçt 6î f hj^ suit is, thèréf bre, single ; but tlie 
défendants bave, or çjaiiri tp ,bà\^e, sepEiiàJtç, and distinict înterests 
in tbe.jP^opecty, and to be miérestéd ii^ ; indèpendeiit ànd separate 
questipupi, Tyjyph,are, ho^éyei", ail conneçted with ànd' arising out 
ot.tbe sj|ij^Ie pbject of the suit.' ïi équitable princîples^rëto prévail, 
it is ey;i)l^rit tbat complain^p,i: may bring sucli différent persoiis be- 
fpre titfé cowrt as défendante in ordèr tliat tbe wbpie'ëbjeet bf the 
bill nxfly be obtained in, one suif, ànd further litigâtioii concerning 
tbe: sajîip -ilssues be, prevepteiJ:. If the trustée should be required 
to spe.^c^ deftjndapt sepàrafelj,;i,t wpuld'bringthpiSame question 
of f i^ji», ij^tp, àiscùssion iu pacâ suit, and tljiereby re^uçe.the funds 
of ttie; ëstaten ànd be productive in its result^- of ^,11 the ihischief and 
oppre^ipn, attending a multiplicitjrpf suits.whicli should always, if 
possible, ,1)6 avoided. jl|lie àvermeliits in thé cpniDljEiint in relation 
to the fraud show that the défendants perf or meid diffèrent parts in 
the sai^e jd^ani^; but it ig^ , on,© çlày, — one entire performance,— 
marked |)y différent s'chenièaor tràiisactipns towards a cpmmpn end. 
The gevepal , màtters charge in tlie complaint.arp npt so distinct 
and uncpnnëct^ed as to renç^eç the joining of thena iii, the complaint 
multifarioùs. ;,^'5Pne law in reïàtiofli, to a creditors' bill is well settled. 
As was held,b|,,Cbàuce'll!pr :^eri^;ln|Brinkerhoff v, .^rown, 6 Johns. 
Ch. 139, a bi|l, ;nv£^y be flled àgainst sçveral persons relative to mat- 
ters ofj the .samë; nature, forpiii^g a, connected) séries of acts, ail 
tending; tp,4Ç|îrai;id and injurejtlie.plaintiffs, and inwhich ail the de- 
fendiantg ]ivçre inpre or le^s'cippc^pnëd, tlipugl^ not jointly, in each 
act- The gênerai principles her]^|i)î, annpun'cëd £ire supported by the 
following authorities: Pullman ,Y.,Stebbins (C. fc.) 5,1 Fed. 10, 15; 
Carter V. Hpbbs (D. 0.) 92 ^ed. 59^, 596; Spaulding v. Mcftovern, 
10 N. B. R; 1,^8, î'ed. Cas. No. 13,217; Pellows y. Fellows, 4 Cow. 
683,,,697, 702; -Boyd v. Hoyt„5 Paigp, Ch. 65, 71, 77; \Vay v. Bragaw, 
16 N. J. Eq. 213, 215; Hamlin. v. Wright, 23 Wis. 491; Chase v. 
parles, .45 K. H. 5U, 519;, B^se^ y, Stryker, : 12 Abb. Prac. .47; 
5'Éne. PI. ^ I?rac. 546, 588,, and authorities there çited- Independent 
of thèse genejralprinciples; there isanother reagon why the points 
raised by tl^e idemurrer shouid net be sustained. It is évident tliat 
the coiïiplaint States agpod causé of action against the défendant 
Hausmai^n, ,and the other; matters aileged in the , complaint may be 
treated as the: mère inducement to the, bringing of the action by 
setting forth a full and complète statement of ail the fraudulent acts 
pf ; tlje bankrupt, Nathan, laiid pf the défendant Cohn, which, if proven 
to be true as aileged,, ^ould establish a clear case in favor of the 
trustée against , |the défendant Hausmanu. If it should, therefore, 
be concededithat the prayerof the complaint is, as claimed by de- 
fendants' cpunselj too brpàd, — ^if it asks for greater. relief than upon 
the trial: of the case tlje court thinks the trustée is entitled to, — it 
will not be granted. The démarrer is overruled. , 



DOWNINQ V. DKirED STATES. 428 

KIMER et al. V. UNITED STATES. 

(Circuit CkHirt, S. D. New York. Januaiy 18, 1900.) 

No. 2,391, 

COSTOMS DUTIBS— BOTTLE GlASS-WARE. 

An Importation of bottles and bottle-shaped réceptacles holding less 
than a pint, used by chemists for their opérations, are dutiable under Act 
189i, par. 88, as "bottle glassware, not specially provided for," at threc- 
fourths of a cent a pound. 

Howard T. Walden, for importers. 
H. P. Disbecker, Asst. U. S. Atty. 

WHEELEE, District Judge. Paragraph 88 of the act of 1894 
provides for duties on "green and colored, molded, or pressed, and 
flint and lime glass bottles holding more tàan one pint, and demi- 
johnS and carboys, and other bottle glassware of the same material 
not specially provided for, at | of a cent a pound; on vials, and on 
ail other glassware of the same sorts 40 per cent, ad valorem." Ex- 
cept as to a test tube, about which no question is made, this im- 
portation is of bottles and bottle-shaped réceptacles holding less 
than a pint, used by chemists for their opérations, and not as mère 
containers. They bave been assessed as "other glassware" at 40 
per cent., against a claim that they are bottle glassware. The ex- 
pression "bottle glassware" is broader than "glass bottles," and seems 
intended to cover something différent from mère bottles used as 
containers. Thèse bottle-shaped réceptacles come within that de- 
scription, and seem to be included by it. Décision reversed. 



DOWNING V. UNITED STATES. 
(Circuit Court, S. D. New York. January 16, 1000.) 

No. 2,534. 

CnsTOMS Ddties — Stbbl Tubes. 

Tubes of wrought steel for holding gas under pressure are dutiable nnder 
Act 1894, par. 130, as tubes ot steel for "boiler or other tubes," and not as 
manufactures of steel not otherwise provided for, under paragraph 177. 

Comstock & Brown, for complainant. 
H. P. Disbecker, Asst. U. S. Atty. 

WHEELEE, District Judge. Thèse are tubes of wrougîit steel for 
holding gas under pressure. They seem to be specially provided for 
as tubes of steel under paragraph 130 of the act of 1894, for "boiler 
or other tubes" of steel, and consequently not tobe manufactures 
of steel not otherwise provided for, under paragraph 177, as they were 
assessed. Décision reversed. 
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MeBEATNEY T. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1900.) 

No. 2,954. 

CUSTOMS DUTIES— LiNEN DOILIES. 

Linen doilies and tray clotlis, under 414 ounees to the square yard, and 
containing more tlian 100 tlireads to the square inch, are woven fabrics of 
flax, dutiable under Aet 1897, par. 346, last clause. 

Curie & Smith, for complainant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The articles now in question are 
linen doilies and tray cloths, weighing under 4| ounees to the square 
yard, and containing more than 100 threads to the square inch, and 
hâve been classifled as "manufactures of flax" not specially provided 
for, under paragraph 347 of the act of 1897,. against a protest that 
they are "woven fabrics of flax," under the last clause of paragraph 
346. lîiey are woven, and the question is whether they are "fabrics," 
in tariff speech. In the pièce they are fabrics. They are none 
the less so by being eut apart. The word is amply broad enough 
to,include them. Junge v. Hedden, 146 U. S. 233, 13 Sup. Ct. 88, 36 
L. Éd. 953, and the cases there referred to, seem to support, rather 
than to be contrary to, this view. Décision reversed. 



CALHOUN, EOBBINS & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. January 22, 1900.) 
' No., 2,974. 

CcjSTOMS DuTiES— Darning Cotton. 

Under Act 1897, par. 303, provlding for a duty on "spool thread of cotton, 
includlng' croeliet, darning, and embroldery cottons on spools or réels" bj 
the 100 yards of thread; "if otherwise than on spools or réels, one-half 
of one cent for each hundred yards or fractional part thereof," — darning 
cotton of four strands, sllghtly twisted, in balls, is dutiable by the yards 
in length of darning cotton, and aot the yards in length of the several 
strands of which it is composed. 

Curie & Smith, for importera. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. This is darning cotton of four 
strands slightly twisted, in balls. Paragraph 303 of the act of 1897 
tirovides for a duty on "spool thread of cotton, includlng crpchet, 
darning, ànd enjibroidery cottons on spools or réels," by the hun- 
dted yards of'tjLréad; "if otherwise than on spools or réels, one* 
half of oné cent for each hundred yards or fractional part thereof.'' 
A duty bas been assessed for four timés the length of the material, 
once for the length of each strand. The référence to and inclusion 
of darning cotton as a material of length by the 100 yards, would 
seem to refer to and include it by the length of that material as 
it is formed and known by that name. The yards in length meant 
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must be the yards in length of darning cotton, and not the yards 
in length of the several strands of which it is composed, which are 
not done up separately as darning cotton, but are put together and 
done up to constitute that article. Thread in length, including 
darning cotton in length, includes darning cotton as such in length, 
and not darning cotton in length of strands that by themselves are 
not darning cotton. Décision reversed. 



HILLS V. UNITED STATES. 

(Circuit Court, S. B. New Yorli. January 16, 1900.) 

No. 2,827. 

CUSTOMS — BOUNTY OF FORBIGN COUNTKY. 

Where, under Act 1897, § 5, providing that, when any country shall pay 
any bounty on exportation of merchandise dutiable in ttiis country, tliere 
shall be levled an additlonal duty equal to the bounty, Holland gives a 
bounty for the production of sugar, and provides that such bounty shall be 
deducted from the excise thereon, but that the excise shall be remitted on 
exportation, the duty is not a grant on the exportation, but on the produc- 
tion, and should not be added to the regular duty on the importation of 
sugar from that country. 

Everit Brown, for complainant. 
D. Frank Lloyd, Asgt. U. S. Atty. 

WHEELER, District Judge. Section 5 of the act of 1897 provides 
that whenever any country "shall pay or bestow, directly or indi- 
rectly, any bounty or grant upon the exportation of any article or 
merchandise from such country" dutiable hère, upon the importa- 
tion thereof there shall be levied and paid "an additional duty equal 
to the net amount of such bounty or grant, however the same be 
paid or bestow éd." Holland lays an excise on sugar imported or 
raised for consumption, and gives a bounty for production. The 
producer is charged with the excise, and credited with the bounty 
by way of réduction. The bounty has been added to the regular 
duty upon this importation of sugar from that country, because the 
excise was remitted upon the exportation of it from that country, 
and so the bounty is said to be paid indirectly upon that exporta- 
tion. The law of that country on this subject, after providing for 
deducting the bounty from the excise, provides further (chapter 8, 
art. 67, § 7) : "If that déduction should cause the crédit to exceed 
the débit, the diiïerence shall be paid to the manufacturer or refluer 
from the revenue from the excise of the year from ■which the dé- 
duction takes place." This shows that, although the producer is 
not charged with the excise upon sugar exported, he is credited 
with the bounty upon ail sugar produced, whether it is exported or 
not. The bounty is a bounty upon production, and not a bounty 
upon exportation, of the sugar, directly or indirectly. The excise 
only, and not the bounty, is affected by the exportation. Décision 
reversed. 
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''■"[■' '■ (Gkivilt Cùnvt, S. Ti.-NeW Mi^.' 3aauvi.ry^ i^^ 

GusTOMB, ;Potiï;8— Anchoviks. ■ : : î: ■ 

Arichovies packed in cylindricaltln boXes, of full half and qnartçr siaes, 
are taxable at 40 per cent, ad vaiorerti, under Aet ifel, par. 208, \vhich, 
after prescrlbing the spécifie duty on anchovies in rectangular boxes, adds, 
"When Imported in any other form, 40 per eentum ad valorem." 

Curie & Smith, for compIainaDt. ' 
D. Frank poyd, Asst. U, S. Atly. , , 

WHEELER, District Judge. Tliese are anchovies packed in cylin- 
drical tin boxes, of full, half, and quarter si^es. ,^hey hâve been , 
assessed at the eorresponding rates of full, half, and quarter sizes 
of the rectangular tin boxés of anchovies and sardines of paragraph 
208 of th^'i^çt of 1894. ' The caçacity of the wh(jlé, halfj and quar- 
ter rectatiguiar boxes is of eaqh',' ijëspectively, 70, 32V,2, and 20Vi» 
cubic inehes; that of thèse round boxes, as uaderstood,..62, 42, 30.06, 
and 13. Pat?agraph 208, after preseribing the speçiflc duty on the 
anchovies and sardines in rectangular boxes of nothioTe than the 
particular lengths, widths, and dept}is,; in exact inches, ihalf inches, 
quarter, and eighth inches, adds, "When imported in anyî other form, 
forty per çentum ad valorem." The form can refer pn,ly to that of 
the boxés, âiidtliege ânéhovies wére imported- fti a distinctively 
"Other forni"; for tliesé bbxeS id6 riof hâve rèctahgiilar forms of 
âny leiigth of breadth, bût hâve (iylindricàl forais, ^^vithônlydiam'e- 
térs and depthfe.":'In La Mannà v. W., Si; 14 0. Ci A. 38i, 67 Fed: 
233,: "eighth" rectàngùWi^ boxes, of teé^ëaûlé generâ.rishajfle, and of 
al^ut half t'hé sizé <rf "^tiarter" MëiéÈ'; Were héld-tôbe in "other 
fdPm" thall thë ifiiïarté^ bb^tes, Md' tO'bë'dutiable a^ tiiiè ad valorem 
raté. Declsioû^'fèverfeeai''''- " -^■-i -:^^— p^^ ■in-.- ■;' 
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] TheiîfljciQltupç -and; sale W itbejTJniteiJ States of imported goods ifor«iin- 

dervaluajJon,îun4er thç provisions of ^eRtloip 7 of tbe ciistoms administi-a- 

tlvé aèt of 1590, asainèiiàed by section Sâôf the tfirl|t àçt of 1897, does 

' riot rellëve 'the 'linporter frbin liâblUty for the dùty ' théreon, so as to 

; éntitle;him toi», ïetum of the duty pald.- The Obligation to pay the dlity 

is incqrredbyiiîfche.ia^toflinpDrtptiçiiB, and thte Importer Isnot relieved 

from sueh obUgation bythe violaijion pf a dlffeçent.prijyjtelon of the.cus- 

tdins law, àlthough he thereby incurs as ;a penalty a forfeiture of the 

' entire Impoirtatlon. i . 

2. Same — Abandonment of Goods. 

Section 23 of the customs administrative act of 1890, vs'hich permits an 
importer to abandon to the United States ail or any portion of the goods 
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inchided in any invoîce, not less than 10 per cent, of tlic total value' or 
quantity of the invoicèv and be relieVed from the payment of dutios on the 
portion so abandoned, applies only to an'invoice of goods imported in suen 
condition as would hâve eutitled tlie importer, under Eev. St. § 2927, for 
which said section 23 is a substitute, to clalm an allowance for damaged 
goods; and an importer of goods not damaged cannot, by an abandonment 
of such goods, after tliey hâve been seized by the govemment for an 
attempted violation of the customs law, relieve himself from liability for 
the duty ttiereon, or recover the duty paid. 

Appeal from the District Court of the United States for the South- 
,Tn District of New York. 

This was a proceêding to condemn certain imported merchandise 
as forfeited to the United States, according to section 32 of the tariff 
act of July 24, 1897, and section 9 of the customs administrative act 
of Junè 10, 1890. The facts appear in the opinion. 

Arthur M. King, for the United States. 
Max J. Kohler, for appellee. 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Fishel, Adler & Schwartz importée 
into the port of New York per steamship La Normandie, January 3, 
1898, one case of paintings and engravings. The goods were subject 
to duty at 25 per centum ad valorem, under paragraph i&è, Tariff 
Act 1897. Upon entry the estimated duties (f70.50) were paid.- The 
declared value in the invoice and entry of the particular items wae 
547.50 francs. They were duly appraised and returned by the ap- 
praising officer at 1,650 francs (|316.50), an advance of over 20O per 
cent. In justice to the importers it should be stated that the valua- 
tion given in the entry was the price they actually paid for the goods, 
which they claim to hâve bought far below the market price, and 
that they f ailed to add an additional sum on the entry to make mar- 
ket value through the oversight of a clerk during a busy season. In 
section 7 of the customs administrative act of 1890, as amended by 
section 32 of the tariff act of 1897, are found the îollowing provi- 
sions: 

"If the appraised value of any merchandise shall exceed the value declared 
In the entry by more than flfty per centum, except v^hen arisiug from a mani- 
fest clérical error, such enti-y shall be held to be presumptively fraudulent, 
and the eolleetor of customs shall seize such merchandise and proceed as in 
case of forfeiture for violation of the customs laws, and in any légal proceêd- 
ing that may resuit from such seizure, the undervaluation as shown by the 
appraisal shall be presumptive évidence of fraud, and the burden of proof shall 
be on the claimant to rebut the same and forfeiture shall be adjudged unless 
lie shall rebut such presumption of fraudulent intent by suflicient évidence. 
ïhe forfeiture provided for in this section shall apply to the whole of the 
merchandise or the value thereof in the case or pacl^age containing the particu- 
lar article or articles in each invoice which are undervalued." 

In conformity to thèse provisions and to the practice in such cases, 
information was duly âled, and monition issued March 15, 1898. 
The goods were attached the next day by the marshal in the hands 
of the collecter. On April 5th, the marshal's return, with proof of 
due publication of notice, having been flled, a writ of venditioni 
exponas was issued. The goods were sold April 28, 1898, for $207.28 
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net, and that amount paid to, the clerk of the court. The importera 
did net appeair, nor did they contest the proceedings, nor did they 
dispute the right of the United States to a decree of forfeiture. Sub- 
sequently the court, upon motion of the attorneyB for the importera, 
àmended thé dècree of condemnation and sale sq as to prbvide that 
the clerk of thç court pày over to thé tJnited Statea the net proceeds 
of the sale only on condition the United States pay over to the im- 
porters the sum of $70.52, being the amount of estimated duties 
deposited with the collecjtor upon the entry of the undervalued mer- 
chandise. This was neither more nor less than a decree that the 
importers should be paid that sum out of the proceeds of the sale. 
In other wôrds,^ persons who had hot appeared. nor claimed such 
nierchandise, nw âhy papt thereof, nor had in àny way contested 
the Case, wéré àïterwards awarded a part of the proceeds, because 
they were, as the court fôund, creditors of the United States. This 
appeal might be disposed of upon a discussion of the procédure, but, 
inasmuch as the représentative of the government has àsked for a 
ruling upon ,the merits as a guide to the treasury department in 
future proceedings, the point of practice need not be considered. 
Section 1 of the customs administrative act of June 10, 1890, pro- 
yides that allrjnerchandise imported into.the United States shall, for 
the purpose of this act, be held to be the property of the person to 
whom the merçbandise may be consigned. Fishel, Adler & Schvpartz 
were the consignées,! and it is not disputed that they were the own- 
ers. The tariflf act provides that there shall be levied, collected, and 
paid upon ajl articles imported f rom f oreign countries the duties 
prescribed in the sçhedules. Fishel, Adler & Schwartz were the per- 
aons who imported the merchandise in question, and "by that act of 
importing an «^ligation to pay the duties is incurred. The obliga- 
tion springs ovt of the statutes which impose duties." Stockwell 
V. U. S,, 13 Wall. 531, 20 L. Ed. 491. It is not disputed that the 
3^70.52 which the importers paid on account of duties was less than 
the as per cent, ad valorem livhieh the tariff act required. When the 
impprters paid, the $70.25, therefore^ they paid it as a debt owing 
from them to the United States. What subséquent occurrence has 
relieved them from the obligation to pay the debt they incurred 
when they caused thèse f oreign goods to be imported? Certainly 
not the undervaluation, or proceedings thereon under section 32 of 
the act of lg97, quoted supra. That pro vides only for a penalty to 
be exacted when the importer fraudulently undervalues his goods. 
The fact that such penalty in volves a forfeiture of the whole package 
undervalued is in no way inconsistent with the other provision of 
statute which çequires the importer to pay duty. "Importation" and 
"fraudulent undervaluation" are two distinct acts. The doing of 
the one act makes the importer a debtor to the government for the 
amount of duties, the doing of the other act makes him lose his 
goods; but there is nothing in the language of section 32 which 
cah be construed as a remission of thè obligation to pay duties in 
any evént, We ând nothing in the numerous authorities cited by 
both sides which conflicts with this interprétation of the sections 
noW before us. :No question is presented hère as to whether the 
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government can exact duty on articles whose importation it has 
prohibited, uor whether, under the statutes, it can exact two penal- 
ties for tlie same offense, can collect an additional or pénal duty un- 
der one section, and forfeit the goods under another for the same 
act of undervaluation. On the contrary, we hâve the one section 
requiring payment of duties as an incident of importation, and the 
other imposing f orf eiture as the penalty for undervaluation. The 
district judge was evidently misled by an opinion of the attorney 
gênerai, as will be apparent from the following excerpt from the 
brief mémorandum of opinion filed upon amendment of the decree: 

"The government gets the henefit of the duties presumably in the price re- 
ceived on the sale of them; so that there is no presumptive loss of duties. 
After sueh a decree, I do no: thinls the duties could be liquidated or coUected of 
the importer, who, by not claiming them, virtually abandon ed them as allowed 
to do under the act of .Tune 10, 1890. 21 Op. Attys. Gen. 326." 

There is no doubt as to the soundness of this conclusion if the 
premises are correctly stated. If the statute allows the importer 
to abandon his goods, and thereupon relieves him from the payment 
of duty thereon, of course the government cannot collect duty; and, 
if the customs oflicers hâve coUected it, the importer may by proper 
proceedings secure its return. But the difficulty is that there seems 
to be no su ch provision in the statutes. The opinion of the attorney 
gênerai, under date of April 10, 1896, addressed to the secretary of 
the treasury, is as foUows: 

"You ask me whether an importer of goods, no part of which is damaged, 
may be relieved from the payment of the duties on any portion (not less than 
10% in value or quantity) of his invoice by abandoning it to the United States. 
In my opinion, the opération of this section is not conflned to damaged goods, 
and it is not the intent of eongress that the United States should in any case 
exact as duties an amount greater than the values of the property imported. 
Your question is, therefore, answered in the athrmative." 21 Op. Attys. Gen. 
326. 

The section referred to is section 23 of the customs administrative 
act of 1890. It has been amended by the act of May 17, 1898 (30 
Stat. 417), so as to add a clause providing that abandoned mer- 
chandise shall be delivered by the importer in compliance with the 
direction of the chief officer of customs, but in ail other respects it 
remàins unchanged. The section reads as foUows: 

"That no allowance for damage to goods, wares and merchandise imported 
into the United States shall hereafter be made in the estimation and liquidation 
of duties thereon, but the importer thereot may within ten days after entry 
abandon to the United States ail or any portion of goods, wares and merchan- 
dise included in any invoice and be relieved from the payment of the duties on 
the portion so abandoned. Provided, that the portion so abandoned shall 
amount to ten per cent, or over of the total value or quantity of the invoice." 

This section takes the place of the old provision of the Revised 
Statutes as to damage allowance (section 2927), which by the act of 
1890 is expressly repealed; and it is apparent on the face of the act 
that the only importer to whom the privilège of abandonment and 
relief from payment of duties is accorded is the "importer thereof"; 
i. e. of goods, wares, and merchandise imported in such condition as 
would hâve entitled him, under the repealed section, to claim an 
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allowahce for dap»ages. > The ôpinioiiiiof ithe attomey gênerai refers 
to no anthorityjiamdj présents n« ali^BBà®iQt in supportof bis con- 
struction; whichaeéms hot warrantéd by the langùage of the section 
referred to. We ïdoinot flnd in it sufftciîant authority for the con- 
clusion embodiéd in the decree of the district courte which is, there- 
fore, reversed, with ooèts ofthis! appeal, and cause remanded, with 
instructions todeereef in donformitytty this opinion.' ' 



WM. J. MATHESON & 00., lilmited, v., UNITED STATES. 
:' (OlrcuitCourt, s. D. New YorfciiDeGeraber 19, 1899.) 

,■_,■ ,.., .''•:: v ■ No.'l,52(h'v;';M;i;-^ ..■; / ^'V,/. 

Cdbtoms Ddties— ÀlizaBikb BlÀck. 

, .AlfJ?arliie black Is properly classiflecl iwder Aet J.890,,I>ar. ,478, of the free 
list^ àùa not under paragraph 18, as a coal-tar col'ojr! iiot specially provided 

■i -m'y-'- V,-'' . ''^ - ■■• -!■■ ,-■•■'! 

Everit Jîrown, for complainant. 

OÏiar^es D. Baker, Asst. U. S). Atty. iiî 

TOWÎsrâEîri), District ^udge (orally). Thé rti^rctan^ise in ques- 
tion, "Aiizàrinë Blac^," /W^às clàssifi^d for diity^ .undpr paragraph 
18 of the act of 1890, at Ss per cent, âd valorem, as à "coaltar color 
or dye, * * ♦ not specially provided foi- in this açt/' and claimed 
as free^uiidèr paragraph 17S of the sànié act, as a "dye commer- 
cialiy kno^n as 'iUizarîifte Black.' ". Tt^is mérchandise is of the same 
character a^j jtliat cpnsidered in No. 1,201, between the same par- 
ties, reported in. 90 Fed. 276; and the testimony in'that case bas been 
stSpulated into this case, Tani satls4ed that thë additional évidence 
takén hferéin is not such as to jiistif y a modification of the views ex- 
pressed in the opinion in No. 1,201, concurred in in the subséquent 
cases of U. S. v. Sehlbachv 33 C. C. A. 277, 90 Fed. 798, and Klipstein 
V. U. S. (0. 0.) 91 Féd. 520, The decisioù of thé boârd of gênerai ap 
praisers ig i^vei*sed, for-the reafeons sfated in said Opinion. 



KATJEFMANN BROS. V. UNITED STATES. 
(Olrcalt Court, S. D. New York. D«cember 19, 1899.) 

,, .No. 2,993. 

CusTOMs DnTiEs— FrsH m TiNii.' 

' Pish in tînfê, plckled with vinegar, and known as "Bismarck herrlngs," 
are dutiàble under Act 1897, par. 258, under the provision for "ail other 
flsh except shellflsh, In tin packages," at 30 per cent, ad valorem, and not 

'•■' as "piekiéd herrinés," at oné-half of oile cent per poUnd. 

4ppéalby the importera Jrpm a decision.of the board of gênerai 
appraisers, which afiirmed ; th^j_ assessment of duty by the collector 
upon the importations in questoOB. ; : . • 

Hatch & Wickes, for importersJ ' ■ 

D. Frank Lloyd, Asst. TU/ S. Atty. ' ' ' , . 
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TOWNSEND, District Judge (orally). The board of gênerai ap- 
praisers hâve correctly found that the goods in question are fish in 
tins, pickled with vinegar, and known as "Bismarck herrings." Thej 
were classifled for duty under paragraph 258 of the act of 1897, 
under the prorision for "ail other flsh (except shellflsh), in tin pack- 
ages," at 30 per cent, ad valorem. The importera protested, claim- 
ing that they were dutiable as "pickled herrings," at one-half of 
one cent per pound. The board of gênerai appraisers cited the dé- 
cision of Judge Lacombe in Ee Johnson (C. C.) 56 Fed. 822, and af- 
flrmed the décision of the coUector. I think congress intended, by 
the provision for a duty of 30 per cent, on "ail other fish, in tin 
packages," to provide that any fish imported in such packages should 
pay the duty of 30 per cent., irrespective of the kind of fish therein. 
As Judge iacombe says in the Johnson Case, "the apparent inten- 
tion is not so much to lay the duty on fish, but to lay the duty upon 
the tin cans that brought the fish in." The décision of the board of 
gênerai appraisers is afîinned. 



WELLS, FARGO & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. Deeember 23, 1899.1 

No. 2.720. 
CtJSTOMS DuTiKs— NAraiNS. 

Where napkins and tablecloths are subetantially embroidered, ttiey are 
properly assessed for duty under Act 1894, par. 276, as artlclea em- 
broidered by hand or machinery, at 50 per cent ad valorem. 

Appeal by Wells, Fargo & Co. from a décision of the board of 
gênerai appraisers which affirmed the action of the collector in 
assessing duty upon the importations in question. 

Hateh & Wickes, for importers. 
Henry C. Platt, Asst U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion comprises certain napkins and tablecloths, assessed for duty 
under the provisions of paragraph 276 of the act of 1^4, as "arti- 
cles embroidered by hand or machinery, composed of flax," n. s. 
p. f., at 50 per cent, ad valorem. The importers protested, claim- 
ing that they were dutiable at 35 per cent, ad valorem, under para- 
graph 277 of said act, as "manufactures of flax" n. s. p. f. The 
contention of counsel for the importers that the embroidery is in 
signiflcant is not sustained by the proof. The articles are sùb- 
stantially embroidered, — in some cases with a monogram ; in oth- 
ers, with a crest and initial. The décision of the board of gênerai 
appraisers is affîrmed. 
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CLE AUY & CX3, y. UNITED STÀTEa 

M (Circuit Court, S. D. NeW York. Deeember 28, 1899.) 

''•■■'"' .':, Ho. 2,m>. 

Otfi#t>M8 DuTiES— Roses. ' 

Where merChaBdlse comprisëâ certaia rosus claimed as free nnder Act 
1894, par. 5871 as plants known as "nursery stocki" they were properly 
açieessed unijer paragraph 234%,pf said act as plants: used for forcing under 
glass as eut flo-nrers. 

Aî>peal by Oleary & Co. from a décision of the board of appraisers 
aflarming the classification by the coliector of tlie méi'chandise in 
question. , 

W. Wickham Smith, for importers. 
Henry G. Platt, Asst. U. S. Atty. 

TOWiiSENB, District Jndge (orally). The tnerchandise hereîn 
comprises certain roses claimed as free under paragraph 587 of the 
act of 1894 as "plants, trees, shrubs, etc., commonly known as 'nur- 
seiy stock,'" and assessed for duty under the provisions of para- 
graph 234| of said act as "plants used for forcing under glass for 
eut flowers or décorative purposes" at 10 per cent, ad valorem. The 
aj^raiser reported the merchandise as "forcing plants." The single 
witness produced on behalf of the importers admitted that he knew 
nothing about this spécifie importation. Upon the report of the ap- 
praiseï* the boai-d overmled the protest The décision of the board 
of gênerai appraisers is affirmed* 



MERCK T. UNITED STATES. 

(Circuit Court, S. D. New York, l/eceinber 23, 1899.) 

No. 2,533. 

1. tîOSTOMS DnTIES— BOTTT-ES. 

Bottles boldlDf uQt more tbaU' one.pint of free gooda, and thoee subject 
to a speciflc duty, are free,, 

2. SAME. " , , ,:, . 

Bottle» holding taore than oné plnt of merchandise snbject tb an ad valo- 
rem duty ai* not'themSelvea subject to duty. 

Appeàl t|^ oneiferck from a décision of the board of gênerai ap- 
praisers Tyhiciî aifiSimed the action of the collector in assessing duty 
upon the importations in question. 

Everit Brown, for importer. 
Charles D. Baker, Asst. U. S. Atty. 

TOWlSrSEND, District Judge (orally). The articles ^n question 
are bottles holding, respectively, more and not more than one pint, 
and holding varions kinds of merchandise, some free, some subject 
to a spécifie duty, and some subject to an ad valorem duty. The im- 
porter admits that, as to the bottles holding not more than one 
pint, the duty assessed under paragraph 88 of the act of 1894 is 
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correct. AU the questions herein as to bottles holding not more 
than one pint hâve been disposed of by the courts. That the bottles 
holding frée goods and those subject to a spécifie dutv are free is 
decided in U. S. v. Leggett, 13 C. C. A. 448, 66 Ped. 300, and the 
cases below cited; that the bottles holding merchandise subject to 
au ad valorem duty are not themselves subject to duty is decided in 
U. S. V. Dickson, 19 C. C. A. 428, 73 Fed. 195, and U. S. v. Ross, 33 
C. C. A. 361, 91 Fed. 108. The décision of the board of gênerai ap- 
praisers is alHrmed as to the bottles holding more than one pint, 
and reversed as to those holding not more than one pint. 



TJNITED STATES v. DANA et al. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 69. 

1. CUSTOMS DUTIES — CLASSIFICATION— SiMILARITT OF UsB. 

To constitute similarity in use, withln the meaning of the similitude 
clause of the tariff act of 1894 (section 4), which will require a nonenumer- 
ated article to be classlfied wlth one enumerated, the uses of the two need 
not be identical or interchangeable. 

2. Samb — Ferrochrome. 

Ferrochrome, whlch is a product obtained by smelting chromic ore, is 
dutiable under paragraph 110 of the tariff act of 1894, by reason of Its 
similarity In use to ferromanganese, covered by such paragraph, and not 
UB(Ûer section 3. as a manufactured article not enumerated or provided for, 
both articles being used in the manufacture of steel, to produce a tough, 
hard quality, the former when the iron ore contains an excess of phos- 
phorus, and the latter when it shows an excess of sulphur. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Chas. D. Baker, for the United States. 
Wm. Wickham Smith, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WAIIACE, Circuit Judge. This appeal involves the dutiable 
classification, under the tariff act of 1894, of "ferrochrome," a prod- 
uct obtained by smelting chromic ore, and used in the manufacture 
of steel. 

The importations were classified by the collecter under section 3 
of the act, as "manufactured articles not enumerated or provided for," 
and subjected to duty at 20 per centum ad valorem. Upon an appeal 
by the importers, the board of gênerai appraisers affirmed the action 
of the coUector, and the circuit court reversed that décision. 91 Ped. 
522. The circuit court held that the articles should hâve been classi- 
fied under paragraph 110, "which imposes duty upon ferromanganese 
at the rate of four dollars per ton; the ground of the décision being 
that ferrochrome and ferromanganese are similar articles in the 
uses to which they are applied, and, as the former was unenumerated, 
it was, by force of section 4, by similitude, subject to the duty imposed 
on ferromanganese. As the importers hâve not appealed from the 
99F.— 28 
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decMoH ôftKédf cuit court, and as it is not disputèd thatferro- 
chromé iS a manufactured article, not'Speieiflcallyienumetated'or pro^ 
vided foi- iû tlie'act., ttie single question i» Whetlier thete iB a siiûili- 
todè bètweenthe articles' ferrochroïde aûd ferrbmangaiïeae, within 
the mèanîng ôf section" 4, tvhicli prescrities that any nionenubierated 
article "vi'Mch is éimîlàr ^ither in material, quaiity or texture, or the 
mé to which. it rùay be àpî)lied, to any article enumerated in this act 
asJfchài'géâble \<^itiî dùly; khall pay the samê rate ôf i duty which is 
leyièd Ofithe enumei*atea article which it most resembles in any of 
the particulars before m-entioned." ' • <: , ,: 

Upon the appeal from the décision of the board of gênerai apprais- 
ers no further évidence was taken, and the case was heard upon the 
évidence which was ad.duced bef ore the bo^,rd. There is no conflict 
in that évidence, but the court below differed from the board in the 
conclusiôfi to be deduced from the undisputed facts. ■ 

It appears that both articles aœ u^ed in the process of producing 
extra tough, hard métal, their distinct use being as an admixture 
wit^ the, if on pre whicl^. te to be converted into steel. In One sensé, 
tEéyifiiiris.US^d intercliîingeJaWyj that is, both articles are; used side by 
aide; the oûe being selected when the iron ore has an excess of phos- 
phorus, and the other when it has an exceSs of sulpbuf, According 
to the testimony, when thp analysis of the base ShOWS an excess of 
pho^plwilùs iiie féErochpome is ùsed, bçcÀusç jt neutralizes the, action 
of thephosphorus; and. when it shows, an excçssofsulphur .the 
manganèse is used, because it éliminâtes the sulphur. The testimony 
suggesits, alsO,' that thë two articles ■ are sometiinies j jaséd ' inter- 
changeabïy in anpthér ^eçée;^; iTliey cpnie in diffei^enigr'fiâës, ran^ng 
from 20 to 80 per cent, in the quàntity of pure chromium or manganèse 
cootkiiied in the artifrlel'*;The testimony suggests thata 10 w grade 
of ferrochrome is sometimes used as a substitute fO'rrferromanga;nesieJ 
The board of gênerai appraisers apparpntly did not sp :uiîderstaud 
the testimony, and we are not able to SEitisfy ou,rselv^ Ji^at it shoi^ld 
be sp uip^erf too(J. , The, question, th^ft, is, no pimilarity in pthqr, Re- 
spects fcèiiig shown, whèther the similarity in use, ttOtMthstandibg 
the différences in the mode of use of, the tv?o articles, establishes their 
similàrïty'in'thè'sën'sè'^ol'feélÉiôn.' ■■ ' ■,;■'''.'■ '-'="'''; ' 

Thë ternie of the section kre satisflèd if thë ùsé'tb''^ïiich the two 
articles âïë'kdàptèd is' sîmilàr, although in ottiér'i^arficitilars there 
maj^ be no similarity between thgm. The use referred to is thë *'ém-' 
ploylixentiof- 'éïïéfct in produCing rësults." MilrpÏÏy v. AitnsOii, 96 tl.' S. 
133, 2i L. IfljtTS. In Pick^àrdt v. M ertitt, 1S2 Û. g: 28$, lO Bupi'Ct. 
80, 33 L. Ed. 35â, wherë dnë of thé questions vi'aS as 'tri thë ' similitude; 
bpt^eeh cër^stiti importeddyes and "aniline ayès,"t:hecbùft'instructed' 
ttë juiy thàt the niëre application of thë tvt'b artiaës. "to the vdyeing' 
of fabric^ doës nôt crëatetlië similitude, biït, if thêre WàS à similitude 
in thé m6dè 'of use, a similitude in the saiilë kind of dyéîiigi producing 
the Banaè cOlors in subsféintiâlly the same way, so as tO takë the 
place' df aniline' dyes in use^ théré would bë a siniilitude in Use." The 
suprême court approvëd that instruction. In the prtseiit case the 
two articles are used in the frëàtmeiit of iroh Ore to prodUcè a steel 
ôf peculiar properties. It'^otld seem that similitude between two 
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articles is'established when the predominani: use of botli is to effect 
in a particular art or process the same concrète resuit. However 
that may be, there is in thé présent case a doser criterion of simi- 
larity. The use of both is to eflfect in the smelting of iron ore the 
élimination of objectionable properties, and in accomplishing this re- 
Hult one is the équivalent of the other. Moreover, the subordinate re- 
suit effected by each resembles that of the other. The resuit accom- 
pli^hed by the ferrochrome in counteracting fhe phosphorus in the 
ore is analogous to that of the ferromanganése in counteracting the 
sulphur. The uses of the two articles, though not identical, are 
afiBIiated. The section does not require identity, but is satisfled by 
similarity in uses. 

We conclude that similitude, within the meaning of the section, 
is established by the évidence, and that the décision of the circuit 
court was correct. 



MASTIN T. MASTIN. 

(Circuit Court, W. D. Missouri, W. D. February 1, 190O.) 

No. 1,988. 

Internai Kevbnub— Instruments REQuiarNO Stamp — Debd of Rklbasb bt 
Kecèivbb. 

A deea of releas'e, executed by a receiver appolnted for a partnership 
to the partners, on the termination of the reeeivership, pursuant to aa 
order of the court, made on final decree, winding up the administration 
of the estate, is but a formai évidence of the transfer which résulta by 
opération of law, and is not a conveyanee, which requires a stamp, under 
the war revenue act of 1898. 

On Application by Receiver for Instructions. 

Karûes, Hagerman & Krauthoff, for complainant. 
T. L. Frank Jones, for défendant. 

PHILIPS, District Judge. The receiver, Hugh C. Ward, hereto- 
fore appointed by the cotirt in the above-entitled cause, on the final 
decree of the court winding up the administration of said estate, 
being required to exécute a deed of release back to the above-named 
parties, bas submitted to this court for its ruling the question as 
to whether or not, under the internai revenue laws of the United 
States, he is required to place upon such.deed of release revenue 
stampe, aud, if so, to what estent. The provision of the revenue law 
is as follows: 

"Conveyanee: Deed, instrument, or writing, whereby any lands, tenements, 
or other realty sold shall be granted, assigned, transferred, or otherwise con- 
veyed to, or vested in, the purchaser or purchasers, or any other person or per- 
sons, by his, her, or their direction, when the considération or value exceeds 
one hundred dollars and does not exceed five hundred dollars, flfty cents; and 
for each addltional five hundred dollars or fractlonal part thereof in excess of 
flve hundred dollars, fitty cents." 

Whatever may be said in respect of the controlling words in said 
section, it clearly enough applies alone to the instance of a sale and 
transfer of property to a purchaser between whom something of 
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value invested in and belonging to the grantor passes to the grantee, 
wherebj the grantee receives a beneflt capable of estimation in money 
value. In tkis case, upon the pétition of one of the partners, for 
the purpose of winding up the co-partnership, the partnership estate 
was placed in custodia legis, and a receiver was appointed solely 
for thé purpose of administration. By the decree of the court grant- 
ing the inj^inctipn and appointing the receiver, the co-partners were 
required to place their title to the property in the receiver. This 
was merely for the purpose and convenience ofjudicial administra- 
tion, lie yalualjle considération passed from the receiver to the 
grantors. Without such order of court, and without such convey- 
ance, by opération of law, under the decree of the court appointing 
the receiver, tjie right, titIe,,L and interest of the parties passed to, 
and vested în,,the receiver pendente lite, which would hâve enabled 
the receiver, ûnder the order and direction of the court, to make 
sales and conveyances of the property. Such deeds by the receiver 
unquestionably would hâve required the requisite revenue stamp. 
The conveyances made by the parties to the receiver, in compliance 
with the order of the court, were essentially conveyances in invitum 
on the part ôf ' the grantors, and were essentially coh^^eyances made 
by opération of law, solely for the better convenience and purposes 
of administration pendente lite. It is unlïke the instance of a con- 
veyance by the owner of property to a designated trustée to hold 
in trust for the security of a beneficiary, under which a deed ter- 
minating such trust, and revesting the title, "should be stamped 
according to the amount required on thé trust deed that is released 
or terminated." But in the case under considération the transfer 
of the title to the receiver was but supplemental and ancillary to 
the transfer by opération of law under the decree, and was not made 
for the better security of any designated debt or claim. Therefore, 
on the final decree of the court, after the purposes of the judicial 
proceeding were accomplished, the court could hâve decreed the title 
thus vested in the receiver back to the co-partners, and the title would 
hâve revested by simple opération of the decree in them. In such 
case,' there could be no prêteuse that such reinvestiture constituted a 
conveyance, within the meaning of the revenue law. The fact that 
the court, in addition to the decree itself, made the f urther provision 
or requirement that the receiver should remise and release to the 
parties this title taken in custodia legis, ought not to produce a différ- 
ent resuit, in so far as the« revenue laws are concerned. In such case 
no considération passes from the grantees to the grantor. The re- 
ceiver receives nothing, and the grantees pay nothing. And, in the 
judgment of the court, it is not within either the letter or the spirit 
of said provision of the revenue law that such transfers corne within 
the purvie^ of sales and purchases contemplated by the act. In 
such case the receiver has no discrétion but to obey the decree of the 
court. And, as he is but the "right arm" of the court, he but acts in 
the retransfer as the instrument of the court; and when the deed is 
executed the grantees but receive what, in law and equity, is their 
own, and it would be unconpcionable to exact of either a tax upon 
such deed. 
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rxiTED STATES v. HADLEY. 
(Circuit Court, D. Washington, N. D. January 30, 1900.) 

t. CKIMtNAI, LAW— JORISDTCTION. 

An ofEense committed upon an Indian réservation within a state Is not 
cognizable in a fédéral court, under Act Cong. March 3, 1885 (1 Supp. Rev. 
St. U. S. [2d Ed.] 482), unless the offender is an Indian. 

2. Indians— Half-Breeds. 

Half-breeds who never receive récognition from their white parents, 
but are left to be nurtured during childhood by Indian relatives, and live 
as savages, and are subjects of governmental care, hâve the status of 
Indlans. 

3. SaMB— ClTIZENSHIP — JUBISDICTION. 

Children born in lawful wedlock within the United States, the father 
being a white man and a citizen of the United States, and the mother an 
Indian woman w^ho bas adopted the habits of civilized life and lives apart 
from her tribe, are by vlrtue of Const. Amend. art. 14, and Rev. St. § 
1992, cltizens of the United States, and their status is not changed by rési- 
dence upon an Indian réservation and recel vlng allotments of Indian land. 
Half-breeds, who are cltizens by birth, cannot be brought to trial in the 
fédéral courts, under a statute which limlts the jurlsdiction to offenses 
committed by Indians. 

Indictment for larceny upon an Indian réservation. Heard on dé- 
marrer to indictment. Demurrer sustained. 

Charles E. Claypool, Asst. U. S. Atty. 
Edward Whitson, for défendant. 

HA^NFOKI), District Judge. The demurrer raises the question 
whether this case is cognizable in this court. The ninth section of 
the act of congress making appropriations for the current and con- 
tingent expenses of the Indian department, etc., approved March 3, 
1885 (1 Supp. Eev. 8t. U. S. [2d Ed.] p. 482), provides that: 

"AU Indians committing upon the person or property of another Indian or 
other person any of the foUovFlng crimes, namely, murder, manslaughter, râpe, 
assault vrlth Intent to Ivill, arson, burglary and larceny within any territory 
of the United States, and elther within or wlthout an Indian réservation, shaîl 
be subject therefor to the laws of such territory relatlng to said crimes, and 
shall be trled therefor in the same courts and in the same manner and shall 
be subject to the same penalties as are ail other persons charged wlth the 
commission of said crimes, respectively; and the said courts are hereby given 
jurlsdiction of ail such cases; and ail such Indians committing any of the 
above crimes against the person or property of another Indian or other person 
within the boundary of any state of the United States, and within the limlts 
of any Indian réservation, shall be subject to the same laws, tried in the same 
courts and In the same manner, and subject to the same penalties as are ail 
other persons committing any of the above crimes within the exclusive jurls- 
diction of the United States." 

The indictment charges that the défendant is an Indian, and this 
allégation is material and necessary to bring the case within the 
purview of the statute, and therefore essential to the jurisdictior 
of the court. The défendant dénies that he is an Indian, and on 
that ground disputes the jurisdiction of the court to deal with him 
for the offense charged ; and for the purpose of submitting the real 
question in the case, as a question of law, for the court to décide, 
it has been stipulated as follows: 
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"It is agreed that the parents of the défendant were married tinder the law» 
of the terrltory of Washington in I8t3; that the father is a white man, and 
a naturalisa. Çltl^n of the United States, and that the motUer is an Indian, 
and a mertiber of the Yalcima trlbe of Indians; that the defetidant was born 
off the réservation, in the county of Yaliima, and went there with the parents, 
10 residefn lS81,i'«^here he no w, résides; that he hasrécelyed land as an al- 
lotnaent fflodçr theaet of congress of 1887, has his patebt tiherefor^ and Is now 
holding said land." i 

To interpyet ftnd apply the act of 1885, above qiïoted, correctiy, 
accorciiiig r^ô tïie.intent of congress, when dealing, with! persons of 
mixed bloo^ charged with the coramission of any of. the offenses 
enumerated, within a state, it is necessary to consider ail thé facts 
and conditions, aflfecting the status of the acensed jperson, as wéll 
as the fajcté in regard to the bïood pf his parents! It is a matter 
of common knowledge, and therefore within the.judici£^f knowledge 
of the court, that in some instances the half-breed children of un- 
married Ihdîàin Miothers neyer do hâve récognition, support, or care 
from théir fathera, but are left to bë nuptured diiWng childhood by 
the mothers and their peçiple only. They grow up .among Indians, 
and live as Indians, and are as much the subject of governmental 
concern as Indians of full blood. Another class of Indian half- 
breeds are b6rn under the sanction of marriage, thé father being 
a white man and a citizen, and màintaining an indèpéhdent home; 
and the mother, although an IntMan, is by her marriage,; and adop- 
tion of the habits of civilized life, entirely separâted friom her Indian 
tribal relatives. The half-breed. children of.such parents, born 
within thé tJnited States, reaî^d and educated as ôiher children of 
citizens, are by the provisions 61 the fourtéenth àmfehdihent to the 
constitution, and by section 1992, Eév. St., madé citizens of the' 
United States, ahd are, in thé éyes of the law, ëhtîtled to ail the 
rights, privilèges, and immunities of othër citizens; and they are 
as distinct from the other class of half-breeds which I hâve de- 
scribed as any other civiliZed people are distinct froni savages. It 
is not compatible with their rights and dignity as citizens that they 
shonld be amenable to laws applicable to Indians only. I hold 
that the statute of 1885 must be understood as having référence to 
the actual légal status of the pffehder, and that the facts as to the 
blood of their parents are not to be considered in the détermination 
of the question whether they are Indians, within the meaning of 
the statute, except in so far as blood fixes their légal status. Ac- 
cording to the admitted facts, the défendant in this case is by law 
giveii the légal status of his father, and is by birth a citizen of 
the United States; and I hold that he is not subject to indietment 
and trial in this court for an offense which is cognizable in this 
court only when committed by aii Indian. The status, of the de- 
fendant was flxed by the cîrcumstaûces of his birth, and could not 
be changed by his subséquent résidence upon an Indian réservation, 
and reçeiving and holding an allotment of Indian lands, Whether 
the allotment was lawful oir btherwîse is a question V^hich cannot 
bo determined in this prôceeding, and I consider that it is immate- 
rial, because the action of the offlcers of the Indian department in 
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luaking the allotment to him could not hâve the effect to deprive 
him of his birthright as the son of a white man, and a citizen of the 
United States. Demurrer sustained, and défendant discharged. 



FULLER V. HUFF et al. 

(Circuit Court, S. D. New York. December 27, 1809.) 

Tbadb-Namks— Infringement. 

One dealing In prepared foods In the name of "Health Food Company" 
cannot enjoin the use by another, dealing in simllar products, of the name 
"Sanitarium Health Food Go.," on the ground that the use thereof Is calcu- 
lated to dlvert plaintiffi's business to défendant; the products belng known 
as "health foods" to some extent, and to that extent the words being 
merely descriptive, and the preflx "Sanitarium" being sufflcient to dlstin- 
guish the names in trade. 

In Equity. 

Charles G-. Coe, for plaintifP. 

Kerr, Page & Cooper, for défendants. 

. WHEELER, District Judge. The plaintiff, a citizen of New Jer- 
sey, has for many years dealt in cereal products and prepared foods, 
in the name of "Health Food Company," adopted by him for that 
purpose, at New York and elsewhere; and the défendant, the Health 
Reform Institute, a corporation of Michigan, by the défendant Huff, 
as manager, in the name of the "Battle Greek Sanitarium Health 
Food Oo.," and "Sanita,riœn Health Food Co.," adopted since, deals 
in similar products and foods. The plaintifl does not, and, upon 
the case, well could not, daim that the défendants adopted the words 
"Health Food" into their business name for the purpose of appro- 
priating the plaintiff 's trade, nor that such use has had that effect 
to any appréciable or i^nown extent, but would sustain the bill for 
that such use of thèse words is calculated to divert the plaintifl's 
business to the défendants. Such spécial products and prépara* 
tions are known as "health foods" to sOme extent, at least, and to 
that extent the words would be merely descriptive of the articles; 
and any one would seem to hâve a right to use them upon those 
articles, in any name or mark that would not otherwise signify an- 
other's business. Goodyear India-Rubber Glove Mfg. Co. v. Good- 
year Eubber Co., 128 U. S. 598, 9 Sup. Ct. 166, 32 L. Ed. 535. And 
in this case the words "Battle Creek Sanitarium," or the word 
"Sanitarium," prefixed to the plaintiiï's business i)ame, to constitute 
the defendant's, would seem to as well distinguish the names in 
trade as a différent given name to the same surname of différent 
persons would. They seem clearly distinguishable, and would not 
necessarily, nor be likely to, create damaging business confusion. 
So the défendants do not appear to hâve unlawfuUy appropriated 
the plaintiff's business name in making up their own. Bill dia- 
missed. 
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PFENNINGER T. nBUBNER. 

(Circuit Court, B. D. Missouri. January 26, lOOO.y 

No. 4,160. 

1. Patents — RErssuB — Lâches and Kraud. 

Complainant, after twice amending his application to meet objections 
of the patent office, accepted a patent limited by sueh amendmejits to a 
device of a particùlar construction, In connection with other old and well- 
known éléments. Nineteen montlis afterwards, and after he had examined 
a,d^''^lce constructed and successfuUy operated by défendant, lie applied for 
and obtained a reissue on the grotmd that through "Inadvertence, accident, 
or nilstake" he had not correctly stated his claim in hls original applica- 
tion, and in such reissue he broadened hls daim so as to cover the device 
of thè défendant. Held, that after a delay for such a length of time, and 
under the circumstances shown, ths application for reissue could not be 
cbnsldefed as havlng been made In gobd faith, and the reissue was vold. 

i. Samb— Improvkd Bakers' Ovkns. 

The Pfenninger reissue. No. 11,439 (original patent No. 437,018), for an 
improvement in bakers' ovens, held vold for lâches and fraud in appiying 
for reissue. 

This was a suit in equity for infringement of a patent. On final 
hearing. 

Chas. F. Kellar, John J. O'Donohue, and James P. Kerr, for com- 
plainant. 
Geo. H. Knight, for défendant 

ADAMS, District Judge. TMs suit is bronght to restraîn an al- 
légea infringement of teissued letters patent of the United States 
No. 11,439, granted to complainant September 4, 1894. The patent 
is for an improvement in bakers' ovens. The ârst claim, which alone 
is chargea to be infringed by the défendant, is as follows: 

(1) A bake oven'comprlslng a sultable flre box, a horizontal combustion flue 
leadlng therefrbin, take-up flues communicating with the rear of sald horizontal 
flue, a second horizontal flue leadlng from sald take-up fines to the front of the 
oven, an exlt and take-up flue leadlng froni sald second horizontal flue, a baking 
compartment passlng entirely through the oven, and open at both ends, Inter- 
posed between the walls of the horizontal flueS, and havlng its dorners contigu- 
ous to the tàking-up flues, and sultable mëans for guîding and suspending the 
materials to be baked above the floor of the baking compartment, i substantially 
as set forth, ■ 

This claini, when analyzed, discloses a combination of the follow- 
ing distinct éléments: (1) A fire box; (2) a horizontal flue leading 
from the lire box; (3) uptake flues communicating with the rear 
end of the horizontal flue; (4) a second horizontal flue leading from 
the uptake flUes to the front of the Oven; (5) an uptake flue leading 
from the làst-méntioned horizontar flue; (6) a baking chamber lo- 
cated between the horizontal fines, âiid which extends Siefull length 
of the oven, and is open at both ends, with its corners contiguous 
to the uptake fliies; and (7) means for guiding and suspending the 
material to be baked over the floor of the baking chamber. The dé- 
fenses are want of novelty, lâches and fraud in appiying for and 
eecuring the reissue, abandonment, and noninfringement. Briefly 
described, complainant's oven consists of a baking chamber extend- 
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ing the full length of tlie oven, and open at botbi ends. Beneath the 
baking chamber is a horizontal flue extending from the fire box 
at one end of the oven to vertical flues at the other end of the oven. 
The vertical flues extend upward on each side of the baking cham- 
ber to another horizontal flue located over the baking chamber. This 
latter flue extends back to the flre box end of the oven, and there 
communicates wlth other vertical flues through which the products 
of combustion are delivered either to a chamber at the flre-box end 
of the oven, or through a thlrd horizontal flue to a chamber at the 
other end of the oven. Vertlcally adjustable ridges are arranged 
in the baking oven, upon which the pans are supported and guided 
through the chamber. A true interprétation of this reissue neces- 
sarily involves a considération of the original patent. No. 437,018. 
This was granted to complainant April 19, 1892, on an application 
flled October 21, 1891. The history of this original patent, as dis- 
closed by the file wrapper, shows that, as originally applied for, the 
patentée undertook to secure a patent on the arrangement of flues, 
hot-air passages, and oven, substantially as shown in the flrst six 
éléments of the reissued patent. Upon certain références made by 
the patent oflice, the original and first amended claims were disal- 
lowed, and the patent was ultimately granted upon a claim for a 
particular construction of a device, in connection with the flues and 
air passages refeiTed to in the disallowed claims, for elevating or 
lowering the track ridges which support the baking pans in their 
progress through the oven in the process of baking. The spécifica- 
tion of the original patent shows that the importance of this de- 
vice arose out of the necessity of frequently elevating the pans above 
the floor of the oven to decrease the température of the pans, and 
aiso of frequently lowering them again for the purpose of increas- 
ing the température when.requifed. To accomplish this object, quite 
an elaborate mechanism, consisting of tracks, levers, cams, chain 
wheels, and endless chain, are described, and made the essence of 
the flrst claim. It is sufficient for the présent purpose to say that 
a particular device was described, claimed, and allowed in the orig- 
inal patent to accomplish the important purpose of raising and low- 
ering the pans in the process of baking. This spécifie device does 
not cover the defendant's device, which is now claimed to infringe 
the flrst claim of the reissue. The proof shows that in the summer 
of the year 1893 the défendant constructed and commenced to use 
the oven he is now using, and that he applied for a patent thereon 
on September 28, 1893. In August, 1893, the complainant saw de- 
fendant's oven, and observed its mode of opération. As already said, 
this oven of the defendant's did not infringe the claims of the com- 
plainant's original patent. It showed a mechanism for suspending 
the pans above the floor of the oven essentially différent from the 
particular device of complainant's original patent for that purpose. 
On November 28, 1893, complainant flled an application for a reissue 
of his original patent under the provisions of section 4916 of the 
Revised Statutes, claiming that through "inadvertence, accident, or 
mistake" he did not correctly state or daim the invention in his 
original application. After défendant, in September, 1893, applied 
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for à patëiii on his oven as Ms own inyention, the complainant ûled 
an aplilicâtioii fcfr the sâmë, cMitning that he wàs the original in- 
ventôf 'th^rebf. An interférence wàs declared in ttie patent oflice, 
wHiçh ttfeultèd, in 1896, in snâtàiàing tlie défendantes pretensions, 
and a patent (jNo: '552,838) Was'issuéd to Mm covering the device now 
alle^ed by conipiainant to be an irifringement of his reissue patent, 
It'th'tis àpp^rs thàt complainant waited 19 months after the grant 
of hîs tiriginàl patent bèfote he so discovered his "inadvertence, acci- 
deni:,''or' ihistale*' as to apply^ for a correction in the shape of a re- 
issué,' aiid that dnrihg this time the défendant derised the oven now 
clâinièd to bê àa infringemfent of the reissuè, and put it into success- 
ful opération. It also appears that the complainaflt saw and ob- 
serve^ the opération of defendàiit's device before he bécaiûe aware 
of hii^ "itiàdVèrtence, accident^ or mistakè." The feissUe, as applied 
for afid as granted, claitnèd (instèad of the pàrticulàr construction 
as foiiind in the original patent) broadly "any suitable means for 
gùièin^' àiid siispendirig tbëniatëriars to be baked above the floor 
of tjié baMri^ çOnlpartnient:." 'This broàd daim, unless held in- 
yâlia foi" wànt of novelty, VbUld ' probably cover the défendant's de- 
"^-icel Tbe ç[uèstion now is whethei- the reissue grafltëd under thèse 
circùnistàli'pes, aid with this eÉedt, i^ valid. The daim ot complain- 
ant's original patent, as already Seen, wàs limited to a specialand 
particulaï forîii of carrier'in a combination with a then Well-known 
ovén. Aîtef;. observing defendânt's oven, and reali^ing, as he must 
hçàve donc, that fais o^n patent, by reasoû bf its liiiiitation, did not 
cbver defehd^nt's :constrUctiM, the compjâiriaht applièd'for a reissue 
'bf hîs origirjal patent on Clâiths brbad enough pW>bàbly'tb cover the 
sàme. . Thé ûlé Wrappér bf the original patent showing the original 
èlaiins, atiïëndïaèpts, and Siibsequénj accèptance bf thé patent with 
à ïîïnifation ià a pàrticulàr' form bf car riëi", in my opinion, shows 
jeàrëfuï, discyirniiiatihg, and îritëiligerit aetioii on the part of the 
J^a^eiitee, the cblriplainant- iii this case, qtiite inconsistent with "his 
présent cbptëûtion. Hé yblùhVrily accCptëd a grant sonarrbwed 
ati'd' Uoiited by tljë aetibh of the patent office as conelusively estopped 
Kiiû froin subseqùently çlaimîng to the contrary. I belîeve his orig- 
îûàl patent faîriy Shows his'âçtual invention; and ëertainly ail of it, 
wh'ich, by his. bWnvoluntaîry action in accepting liiliitatiôns, he did 
not' abandon' to the public;'* lam satisfled frorù 1:he proof in this 
case that complainant's Mlleèëd "inadvertence, accident, or mistake" 
fa âfl afterthoiight, inspired,'; 1(5 months after his original patent 
Wàs' issued, i)y observing deffendarit's successïulïy operating device, 
cbiisisting bf an endless cartîer in a rotary oven constructed so as 
tboccupy a mediUm poSîtibn. in the Oven above its floor, and spe- 
cially inspired by a cupidity tb âppropriate the sàme to his own ex- 
clusive use. Between the daté of the issue of cbmplâinant's brig- 
itiàl patent and ithé date of his application for a reîssUe 19 months 
ëxpîred, dUring which time defendânt's rights supervenéd. This 
Tvas too long a time, under the circumstancès of the case, to permit 
him to consume in discoverihg that he bad made a mistake. I am 
satisfled that complaihant's proceedings to secure a rëissue were not 
made in good faith to correct an error, but in bad faith to overreach 
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a competitor. Under such circumstaiiees the ft'issue, aniounting, 
so far as the claim in question is concerned, to nothing more than 
a broadening of the claim of the original patent for, the palpable pur- 
pose of monopolizing the device of the défendant, cannot be valid. 
*Soda-Fountain Co. v. Zwietusch (0. C.) 75 Fed. 573; Id., 29 C. C. 
A. 506, 85 Fed. 968; Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 
28 L. Ed. 963; Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783; 
James v. Campbell, 104 U. S. 356, 26 L. Ed. 786; Mahn v. Hai-wood, 
112 U. S. 354, 5 Sup. a. 174, and 6 Sup. Ct. 451, 28 L. Ed. 665; 
Parker & Whipple Co. v. Yale Clock Co., 123 U. S. 87, 8 Sup, Ct. 
38, 31 L. Ed. 100; Yale Lock Mfg. Co. v. Berkshire Nat. Bank, 135 
U. S. 342, 10 Sup. Ct. 884, 34 L. Ed. 168; ToplifE v. Topliff, 145 U. S. 
156-169, 12 Sup. Ct. 825, 36 L. Ed. 658; Freeman v. Asmus, 145 U. 
S. 226, 12 Sup. et. 939, 36 L. Ed. 685. 

The view already taken with respect to the validity of the reissue 
supersedes the necessity of considering the other défenses made in 
the case. The bill must be dismissed. 



WILGUS V. VAN SICKLE. 

(Circuit Court, S. D. California. January 15, 1900.) 

No. 900. 

Patents— Suit for Infringemeut— Temporary Injùnction. 

Where the validity of eomplainant's patent has been suecessfuUy assailed 
in prior suits, althougli upheld iu others, a preliminary injunction against 
infringement will not be granted. 

This is a suit in equity for infringement of a patent. On motion 
for preliminary injunction. 

Cornélius Cole and WtUoughby Cole, for complainant. 
Diehl & Chambers, for défendant. 

WELLBOKN, District Judge. Application for temporary injunc- 
tion against alleged infringements of patent. While the validity of 
eomplainant's patent has been upheld in several suits, it has been 
successfuUy assailed in two. Under thèse circumstances, a tempo- 
rary injunction ouglit not to be granted, and the application therefor 
will be denied. 



THE KENTIGEUN. 

(District Court, E. D. New Yorls. January 20, 1900.) 

Seamkn — AssAULTs BT Ofpicers — Seveuakck of Contkact — Waiver. 

Seamen on a British vessel, by malving no complaint of assaults on them 
by their offlcers, and failing to announce a severance of their contracta of 
hire at the flrst port thereafter touched, at which there is a British consul, 
— making such announcement only after the vessel had been some time at 
the next port, — are deemed to hâve condoned the wrongful acts, so far as 
they afflect continuance of such contracts. 
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S. Same~Action pob Services— JuErsDiCTroN. 

An, action for services of a seaman, based on his oontraet, broken by 
assaùlt on him by the master of hIs vessel, a British ship, withln the police 
llmits of the Uliited States, may be ehtertained by the fédéral court withln 
whose jùrisdictlon the àssanlt was made. 

Hyland & Zabriskie, for libelants. 
Oonvers & Kirlin, for claimants. 

THOMAS, District Judge. Four for«igii seamen flled the libel 
herein for services rendered the British ship Kentigern under a oon- 
traet made in December, 1898, which required such services for the 
entire tend of two years. While the ship was at the port of New 
York, thèse libelants applied to the British consul for release from 
the service on account of the alleged brutality of the officers of 
the vessel; but that officer, after investigation, denied the applica- 
tion, directed the libelants to retum to the ship, and requested 
this court to décline jurisdiction of the matter. Each libelant bas 
testifled fully to occasions when he was subject to an unmerited as- 
saùlt or assaults on the part of the captain or other oiHcer of the 
ship. Thèse instances, save one, preceded the arrivai of the ship 
at Philadelphia, where she loaded, whence she sailed to New York 
and went on the dry dock. She reached the last-named port on 
July 20, 1899, and sailed therefrom August 9th, after seizure on Au- 
gust 8th. None of the libelants announced a severance of the stipu- 
lated relation at Philadelphia, nor even at New York, until the ship 
had been some days in port; and none of them left the ship, as the 
évidence is understood, until after the Ist of August. 

It is considered that a seaman who conceives that his contract 
for service is abrogated by the tortiouS act of the master or other 
officer of a ship should act on such conception of his rights at the 
earliest reasonable opportunity, and, if he suffer a suitable occasion 
to lapse, he should be deemed to hâve condoned the wrohgful act, 
so far as the same affected the continuance of the contract. In 
other words, his conduct is inconsistent with the assertion of a 
breach. This doctrine may be subject to the modification that a 
seaman may continue aboard until the ship reaches the home port, 
or a port of the jurisdiction to which the ship belongs. But if a 
British ship touches at a foreign port where there is a British con- 
sul, to whom protest of the officers' behavior may be made, the sea- 
man should déclare at that port his option to avoid the contract. 
He may not hold in abeyance the exercise of this right until at a 
later time a port shall be reached which he prefers, as a more con- 
venient port for the purpose of severing his connection with the 
ship. Why did not the libelants accuse the officers at the port of 
Philadelphia? Why did they not seek release at that port? Why 
did they not leave the ship at that port? The wrongs, save in a 
single instance, had been done. The contract had been vitiated, at 
their élection. Their continuance on the ship, after full opportunity 
to leave it, was an élection to regard the contract as unbroken. 
JJven after arrivai at New York they enjoyed the leisure incident 
to the dry-docking of the ship, and were unmindful of past wrongs 



riÎE CATHEEINE WHITING. 445 

for some days. Such conduct does not accord with the promptitude 
that should be required of a person wlio would annul a contract for 
Personal services on account of physical harm tortiously received f rom 
the master in the course of the service. 

The libelant Von Diesen states that the master assaulted him 
in the port of New York. This was within the police limita of the 
United States and the jurisdiction of this court. If the présent 
action were for the purpose of recovering damages for such assault, 
it -would be entertained justly, and an action for services based upon 
a contract broken by the same wrongful act may be entertained 
with propriety, notwithstanding the protest of the British consul. 
The alleged violation of the police laws would give the ofifended 
seaman full right to leave the ship, and demand enforcement of his 
rights in the local tribunal. It is true that he waited in the port 
some days before availing himself of the right to avoid the contract. 
But th.e évidence on this point is meager. Hence the question 
■whether such delay condoned the alleged assault is left for déter- 
mination after trial on the merits. 



THE CATHERINE WHITING. 
<CÎIrcuit Court of Appeals, Second Circuit. January 24, 1900.) 

No. 67. 

1. Makitimb Liens — State Statute — Notice of Lien. 

TJnder the New York statute (Laws 1879, c. 334), giving a lien on a 
vessel for repairs made under a contract with the master, owner, char- 
terer, bullder, or consignée, or with an agent of either of them, but pro- 
viding that the debt shall cease to be a lien unless the lienor shall, with- 
in 30 days, file a notice of lien containing, among other things, "the par- 
ticulars of the debt, and a statement of the account claimed to be due 
from such vessel," a notice does not eontain a sufficient statement of the 
debt whieh merely states that a certain amount is due from a vessel "for 
work doue upon the same, materials furnished, and labor and services 
performed," under instructions from the owner. 

2. Same — Labor and Materials j-or Rbpairing Ship. 

Such statute does not give a lien for repairs furnished to a vessel un- 
der instructions from one who was neither owner, master, charterer, con- 
signée, nor agent, and who had no interest in her, exeept under a contract 
with the owner, by which he agreed, at his own expense, to make cer- 
tain repairs necessary to fit her for a différent ser\'ice, after which he 
was to employ her for a specifled time as charterer, repaying himself for 
his expenditure, and dividing her earnings with the owner, of whieh 
facts the lien claimants were fully advised by the owner, and notifled that 
they could not look to the vessel for payment. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a suit in admiralty to establish a lien on the steamer 
Catherine WTiiting for labor performed and materials furnished in 
making certain repairs thereon. In the district court the following 
opinion was rendered by Brown, district judge: 

"Ail the work, labor and materials for which the above suits are brought 
were procured upon contracts and employment by Metcalf alone. He was nei- 
ther master of the vessel, nor owner, nor charterer, nor builder, nor consignée 
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'Pj^itlre yessej, non t^Çjftjgent of either of tbenj; nor was he In. thc possession 
or control of the y^ssèl.siior ha<i héany rlçht theretb. Sis sole actual rela- 
tion to tâe vfe^sel'^ks^tliW'arlslrij? frein 'Mis Contràct wlth Piffherti', {lie soIh 
owner, Under wJjîchiedtttract he wonld ha-Vè a ïight to Ototain- possession and 
control for the purpose of maklng a voyage to the Paclflç,:coa?t and Alaska 
and there .tradingj^^ittij.ber pn condition that he made ce/ta^n iniprovements 
in the vessél .rièce^sary 'to fit her for thàt service. The expçhse of naaking 
thèse iniproyetn'éiity '*as to ■ bè prlmarlly at the sole chargé of Metealf, with- 
oiit auy responsibillt!?^ of Flaiherty orthe ressel therefoîj -' Bvery persbn who 
dealt wltte the ye^«J fonodlFlaberty in possession, and waSiBotified that nei- 
ther,[be, noi::the ;Vç^sel wpuld^be liable, and a;S ,1 hâve sald ail tbe work and 
majterlals were prp^ured upbn Metcàlf s çontracts alone. Rïétealf never bad 
the lëast atitborfty ifrdm ïffehèrty to act àè b)s agent, arid' ï'iâberty Certainly 
never dld anything, so far M shown by tbe évidence, ta lead any of tbe libeî- 
ants tb: suppiïse tiiat Metealf wasi bis agent or tbe agent of the vessel. For 
thèse reasons no statutpry, iU^i or direct . IJabllity on the pjaf t of Flaherty 
as principal, can be, màjntalnkd.^ In îj'be, John Farron, 14,Blàtcbf. 24, Fed. 
Cas. Nb. 7,341, tbë em^loyWs were fil' jossessidn arid Wntrol of the vessel 
wltb apparent autbôrlty tcp 'blnd her. Tbftttvas not thé base bëre. 

"The elalnis of McGregor: and others; cannot.be sustalned: on the ground 
that tbey were. se^men, beeause I cannotflnd uponthe évidence that they were 
employed as seâmèn or were understobd to be so employed. The case of The 
ArUsan, 9 Ben. 106, Fed. Cas. No. «68, Is essentlally différent. Tbere thê 
owner bad executed an actual charter of the vessel and the eharterers had 
appolnted a master who was in possession and command of the vessel, pur- 
suant to the charter; the libelants were sbipped as seamen fsr the voyage 
speclfled In the charter- 'and tbey were sbipped by the master; they were 
beld entttled to thelr wages as seaipen, açcording to the ternis of the ship- 
ment, beeause sblppéd for thé voyage by the master, iri ptir'sûànoe bf bis ac- 
tual authority. Hère tbere was no charter from the owner, nor any master 
of tbe sbip; nor was there any authority from the owner to sbip a crew; 
tbe men were not hired aS seamen, or'shipped at ail; they were mostly long' 
■Shoreitieri aiiid their claim of payment is mosïly by the daîy;at stevedores' rates. 

"Reid atid DuflC fully understood that theli* employment was by Metealf 
alone and on' his^responsibility. They werè so notiiled/by" Flaherty and were 
not allowed tel go to worlî untll Flaberty by personallikiiliifles of the sellers 
of the bollers had been aSsui?ed by tlem that the bbilers h^d been paid for 
by Metealf. It *as In conséquence of the express hotieè from Flaherty that 
Held' abd Duïf required from Metealf âddltîoaal seeurlty. If thelr claim had 
been good in o'tber respects, mbrebver, thelr lien upen tbè VëSsel wbuld bave 
been Ibst through failure to flle a propèt bttticè of daim. The notice filed in 
July was mbre than 30 days after the eompletlon of the Work. The notice 
flled on June 15th, though in tlme, dld not eontaln a statemcnt of the 'par- 
ticuïars' of thelr ciaim as required by the state law of 1879; The notice was 
only a gênerai statement bf a debt to tbe àmount of $2j40G, 'due from said 
vefisél for work done upott the same aad for' material fumisbed and labor 
and services performed under instructions frotU' J. C. Metealf, bwner.' A part 
of the work to; the amount of $400, as tbe évidence shows,: was done by con- 
tràct; the rest was claimed to be extra work; The notice of lien eontains no 
spécification of either, nor distinguishes one from the other. 

"Baker, Carver &: Morrell dealt with Metealf albne, and made no inquiries 
whatever bf Flaherty, and nëver saw hlm untll after thèir Wbrk was dbne. 
They tboli an assignment bf tbe adyanced frelghts on a charter of the steamer 
Whieb Metèaîf negotiated whoUy Wltbout authority. As they made no inquiry 
of Flaherty, the true owner, thelr dealings were at the ri^c ;of Metealf 's au- 
.thority; and It Is plain that be had no authority to represent or blnd Flaherty 
br tbe vessel.. ' .' . , , , , : 

"I hâve further cbistdered the case earefully to see if tbere were any équita- 
ble grounds upoiï which tbe vessel or Flaherty ebufd be held to^respond for any 
increased value of the vessel thrbugh the libelants' work,; labor and mate- 
rial. The only ground of any équitable claim would be sjome Inéquitable con- 
auct on the part of Flaherty In inducing tbè Ituprovemërits by the libelants 
and tendïhg to, misleàid thenj. Repeated reâdliig of thé steribgrapher's' libtes 
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satisfies me that no'such ground can be maintained upon tlie évidence. The 
pleadings were not framed in oïder to présent such a claim, nor is adéquate 
eyidence presented to reacli a proper conclusion. Flalierty testifles tliat the 
steamer before bis arrangement with Metcalf was in good condition for bis 
ëïûployment of her in connection wdth tlie lighthouse business. He agreed 
to let Metcalf bave her foi trade on the Western coast on condition tbat he 
would make her fit tberefor at bis own sole cost and expense. I do not flnd 
that Plaberty ever did anything whatsoever luconsistent with thls position. 
He relied upon Metcalf s représentations that be had means for tbis purpose, 
and was evidéntly deceived in tbat regard. Metcalf plainly had no availa- 
ble means adéquate ta enter into sucb a contvact, and the enterprlse broke 
down from that cause. The project was not broken up by Flaherty, but fell 
througb because Metcalf bad not the means to carry out his undertaking to 
fit up the vessel, which was the eondition of his acqylring any right to use 
her. The charter of the vessel, which Metcalf wrongfuUy made for the pur- 
pose of raisiag funds wlthout Flaherty's knowledge, fell tbrough, not by any 
act of Flaherty's, but because necessaiy changes in the vessel were not com- 
pleted within the neeessary time; and Metcalf's lack of funds, which by 
that time had become évident, made the further prosecution of the enterprlse 
impractlcable and it was therefore abandoned. Flaherty was evidently de- 
ceived by Metcalf's visionary schcmes and imaginary resburces. He was re- 
assured to some extent by the supposed payment for the boilers by Metcalf, 
and on that understanding Flaherty signed the contract with him. When 
some weeks afterwards Metcalf's lack of money became painfuUy apparent, 
and it appeared probable that the men at work on the ship mlght not gct their 
pay, he was naturally restlve and impatient, both for his own protection and 
to avoid further sacrltices by the men tbemselves. Heput no obstacles, how- 
ever, in the way ol: Metcalf's eomplying with his contract, had he been able 
to do so; nor caû I find that he offered any false allurements in the least to 
any of the men whd contributed labor or materials. 
"I must, therefore, dismiss the llbels, without cogts." 

John A. Qiiintard, for appellants. 
Léo Everett, for appellee. 

Before WALLACE, LACOMBE, and SHIPMÂN, Circuit' Judges. 

PER CURIAM. Inasmuch as a material man furnishing repairs 
to a vessel in her home port does not thereby acquire any maritime 
lien upon the vessel, this action can only be sustained upon the 
theory that the lien sought to be enforced was created pursuant to 
the state law, which gives a lien for such repairs, "if such debt is 
contracted by the master, owner, charterer, builder, or consignée of 
such ship or vessel, or by the agent of either of them, within this 
State," and provides that the debt shall cease to be a lien unless the 
lienor shall within 30 days after it was contracted file a notice of lien 
containing, among other things, "the particulars of the debt, and a 
statement of the account claimed to be due from such vessel," duly 
veriiied in the office of the clerk of the county in wMch such debt 
shall hâve bèen contracted. Laws 1879, c. 334. The repairs in con- 
troversy were begun on April 20 or 21, 1898, and were completed 
July 15th. The only notice of lien âled within 30 days after the 
debt was contracted is one stating a claim of lien for '$2,400, "the 
said amount (|2,400) being due from said vessel for work done upon 
the same, materials furnished, and labor and services performed 
under instructions from J. C. Metcalf." We agrée with the court 
below that this notice did not contain a statement of the "particu- 
lars ol the debt," as required by the statute. 
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Aside from the technical défense, the facts of tHe case pres«;nt a 
good défense upon the merits. The repairs were fumished to the 
vessel under instructions fi-pm one Metcalf . At the titae one Flaherty 
was the sole owner of the Yessel, and Metcalf wag neither master, 
charterer, consignée, nor agent. Metcalf had entered upon a con- 
tràct with Flaherty, by the terms of which he had agreed, at his 
own expense, to put boilers into the vessel, and make repairs to her 
lOftchinery and hull necessary to ût her for a voyage to the Pacific 
coast, and by which Flaherty agreed that, upon the completion of 
thé repairs, Metcalf could take possession of the vessel, and employ 
her as a charterer for a specifièd period, repaying himself the cost 
of.the repairs, and dividing the earnings with Flaherty. When the 
repairs were begun, Flaherty, by his ship keeper, was in possession 
of the vessel; and while they were being made, although Flaherty 
was frequently présent, the appellant was aware of the contract 
between Flaherty and Metcalf, and that Flaherty did not propose 
to permit Metcalf to hâve them made upon the crédit of the vessel. 
The appellant was distinctly notifled by Flaherty that he must not 
look to the vessel for his indemnity, but must rely exclusively upon 
Metcalf, and appellant took security from Metcalf by a mortgage 
on real estate and otherwise. Notwithstanding this, the appellant 
seems to hâve siipposed that he could subject the vessel to a lien 
in invitnm. Undoubtedly, if Flaherty had held ont Metcalf as a 
part owner, or charterer, or agent, the vessel would hâve been liable, 
although he was not such in fact. But the appellant knew that Met- 
calf's only relation to the vessel was that of a prospective charterer. 
The decree of the court below dismissing the libel was correct, and 
is affirmed, with costs. 



THE MAKION. 

(District. Court, D. New Jersey. January 15, 1900.) 

Salvase — Seizure — Cargo in Hands of Collector op Ccstoms. 

For salvage services In resculng a vessel and cargo the latter cannot be 
libeled and seized so as to dispossess a customs offlcer holding the same 
under the customs laws, 

Alexander & Ash, for libelants. 
Black & Kneeland, for underwritèrs. 
Carpenter & Park, for claimant barge Marion. 
J. Kearny Kice, U. S. Atty. 

KIRKPATEIGK, District Judge. On the 7th day of September, 
1899, a flre broke out at pier 47, Erie Basin, in Brooklyn, which en- 
dangered the safety of the barge Marion and her cargo. The tug 
Willie went to the assistance of the barge, towed her out of danger, 
and extingulshed the flre which had communicated to her and her 
cargo. On the 8th day of September— that is to say, the following 
day— a libel was filed in this court on behalf of the said tug against 
the barge Marion and her cargo for salvage, and on the same day the 
marshal of the district, as appears by his return made into court, at- 
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tached the lighter and cargo by taking them into possession, placed 
a keeper in charge, and gave notice to ail persons claiming the same 
that this court would, on the 26th day of September, 1899, proceed to 
the trial and condemnation should no claim be interposed for the 
same. On the 22d day of September, 1899, application was made to 
the court by the collecter of customs of the port of New York that 
the seizure of the said goods by the marshal be vacated and set aside, 
and that the possession of same be restored to him under and by 
virtue of the customs laws of the United States. It appearing upon 
examination of the facts that the goods were in the possession of 
the collector of customs under and by virtue of the customs laws of 
the United States at the time of the seizure by the said marshal, 
this court made an order on said day vacating the seizure of said 
cargo, and restoring the same to the custody and possession of the 
collector of customs of the port of New York, and to be forwarded by 
him in accordance with the provisions of the bonds entered into, and 
with the form of the act of congress in such cases made and pro- 
vided. Subsequently, on the 30th day of October, upon the applica- 
tion of the proctors for the libelants, this court granted a rule to show 
cause requiring the collector of customs of the port of New York to 
show cause before this court why the order heretofore made on Sep- 
tember 22, 1899, quashing the levy and seizure made by the United 
States marshal of this district upon the 1,313 packages of tea and 88 
cases of dessicated cocoanut — ^being the cargo of the above-mentioned 
barge — should not be vacated and set aside, and the said levy and 
seizure of the said marshal reinstated. On the 3d day of Novem- 
ber, 1899, the collector of customs of the port of New Yoik filed his 
answer in this court to said rule to show cause, which answer set 
forth that the barge Marion was a bonded lighter; that her cargo 
was composed of imported goods, which were subject to the payment 
of customs duties to the United States, and upon which said duties 
had not been paid; that the goods composing the said cargo were 
held by the collector of customs for the purpose of being forwarded 
in bond to a foreign port under the provisions of law. Tliese alléga- 
tions are not denied. It is alleged in the answer that the person ap- 
pointed by the collector of customs to the care and custody of the 
goods was actually and forcibly removed from his possession of them, 
though this is denied. It is, however, immaterial, for by his seizure 
and levy and placing a keeper in charge the marshal took the actual 
possession of the property and thereby ousted the collector, since 
there could be no concurrent possession of marshal and collector. It 
is lîow sought to vacate the order of September 22, 1899, setting aside 
the attachment and directing the marshal to restore said cargo to 
the possession of the collector of customs. 

I hâve examined the authorities cited in the briefs of counsel, and 
find no case where in a suit between private parties the customs 
authorities of the United States hâve been deprived of their lawfully 
acquired possession of property which was helrt by Ihem under the 
customs laws of the United States. That property in the possession 
of the United States cannot be levied on by private citizens to en- 
force private daims, and that United States officers cannot, except 
99 F.— 29 
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as provided by sta{tiite,Ibe made parties* to private litigàtWn. and cora- 
pelled to défend ;thei rights of the United States inisûcli suits, bas 
beeii accepted doctrine sjnce Harris v. Dènnie, 3 Pet. 292^ 7 L. Ed. 
683, and Taylor vi Cdrryi, 20 Hd#i 596, 15 L. Ed. 1028. It is true 
ttiatiin thèse cases tte writ to be served was issued ont of tbe state 
coïiW, but the right of possession is tbe same whether it be attacked 
by proeess from state or fédéral courts. TJiis view of the law is 
taken by the attorney gênerai of tbe United States in an opinion to 
be found in 19 Op. Attys- Greri. 101. li Fischer v. Daudistal (C. C.) 
9 Féd. 145, a writ of attachment was issued out of the state court and 
served on the collecter of customs of the port of Philaflelphia against 
goOds ia his possession, the property of a; nonréSident debtor. Not- 
withstanding the fiact that a tender of the duties'was made by the 
attaching créditer, the eollector réf usèd to Surrénder the goods. The 
caôé 'Wa.s reïrioved to the tJnrted States cifcuit court, where a motion 
was nïade to remand the case. The circuît court retained jurisdic- 
tloH, aûd, aJter èonsideration, entèïed a deérée vacàting and sèttiùg 
asi€e:the àttachtneiit.' ISTb' opinioti'*waB filed in thé above cause, but 
the 'reSult Would no doùbt bave beén ttiè samé had the attachment 
origîhaïly issued but of the United States circuit court.' The ques- 
tibtl iâTolyed was that of the right bf the eollector of customs to re- 
tain possession of gOods imported aie lîablè tô customs duty as 
again^ bne having a claini against the b^ner, and therëih it differed 
ébtti the case of the yacht Con4ueror in Ee Pàfesètt^l42 Û. S. 479, 
12 Bup; tjtl 295, 35 L. Ed. 1087, wherè 'the disjpilt^e rëlatèd to the lia- 
bility of Ihe yacht for thé payineiit of duty, and wiiether, pending the 
deterbiîiiàtion of that qtiéstibn, the eollector of ciistoius or the owner 
was éntitled 'to possession. It was eïaimed that thé. yacht had been 
seized by thé collécto;r iHegally, aùd'détained without warrant of law. 
It was hëééssary for thé çiwider to intoke thé aid oif thé, courts for the 
détermination of his ri^htis, and, thé ^it aàvin^ beèh properly begun 
in the only tribunal béfbré which it côiild be trîed, the; court held that 
the ppsséésipn of tl^é yacht Nyas a mattèr stibject tb its orders and de- 
crees. Ih'tite ca^é aï bai* thi^ court nierely restbréd to the eollector 
of cuStonïs that ctistbdy iàiid possession of the seized goods to which 
he was by law entitîéd,' and bf which he was impi^bperly deprived. 
The court is always ready ùpon proper t-epresen ta tiens to make or- 
ders for ^he protection bfprivateiûterest?, but it cannot recognize 
any right whéteby indiViduals in siiits between thémselves, except 
as specially provided by stàtute, may, Under the fbm ôf légal process, 
dèprive the cuStoms ofBcêrs bf the United States of the possession of 
goods whlcîi they hold Bubject to the customs laws of the United 
States, it is apparent that, should suçh practice prêvall, it would re- 
sult in endless litigation, aM render thé customs laWs practically 
impossible of eûf orcement. The rule to show cause will be dis- 
charged. 
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WOODS V. OLSEN. 
(Circuit Court of Appeals, Fifth Circuit. January 23, 1900.) 
: No. 847. 
Shipping— General Average— Sèizubb of Ship as Prize— Expense oi' Ob- 

TAINING DiSCHAEGB. 

Libelant cliartered a steamship by a time charter, and afterwards sub- 
chartered her to a third person, by whom she was employed in trade with 
Cuba. While so employed, slie was selzed, witli her cargo, by the United 
States as prize, during the war wlth Spain, but on trial was released. 
The owner, libelant, and the subcharterer each refused to pay the expense 
incurred In obtalning her discharge, for which sihe was detalned, but subse- 
quently, at request of the owner, libelant pald a draft drawn by the master 
for the amount Held, that such expense was a subject for gênerai aver- 
age, to be apportioned between the ship, cargo, and f relght, and that libel- 
ant, haying neglected to proceed for that purpose until the contributing 
interests had been separated, could not recover the amount of the draft 
In a suit in personam agalnst the owner.i 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

On Deeember 23, 1897, John G. Woods chartered from the owners the steam- 
ship Franlilin for a period of six months, with option to renew for period of 
three months; the charter party containing, among others, the folio wing stipu- 
lations: "Between Safe port and ports in Canada (and) (or) otber British pos- 
sessions, not north of River St. Lawrence (steamer to leave the St. Lawrence 
by the 31st of October), (and) (or) the United States of America (and) (or) 
West Indies and Gulf of Mexico, (and) (or) Carribean Sea, (and) (or) Central 
of Mexico, (and) (or) South America (Magdaiena river excluded), not south of 
the river Platte, as the charterers or their agents shall direct, on the foUowing 
conditions: (1) That the owners shall provide and pay for ail provisions, wages, 
and consular shipping and discharging fées of captain, ofRcers, engineers, fire- 
men, and crew; shall pay for the insurance of the vessel; also for ail engine 
room and decls stores; and maintain her in a thoroughly efficient state, in hull 
and machinery, for and during the services, guarantying to maintain the 
boilers in a condition to bear a worlîing pressure of at Icast 60 pounds (and this 
pressure to be carried continuously) during the whole term of this charter, and 
to victual and provide for aU passengers in the best manner according to their 
elass, charterers paying at the rate of 4s. sterling per day for each first-class 
passenger. (2) That the charterers shall pay and provide for ail the coal, port 
charges, pilotages, agencles, and commissions, and the charterers shall accept 

and pay for ail coal in the steamer's bunkers on delivery, at the rate of $ — ■ 

per ton; and the owners shall, on expiration of this charter, pay for ail coal 
left in the bunlîers, at the current marlîet price, at the respective port whera 
she is delivered to them. It is understood that the steamer must hâve sufficient 
coal in bunkers, on delivery, to take her to New Orléans, La. (3) That the 
charterers shall pay for the use of said vessel (£475) four hundred and seventy- 
five pounds British sterling, lump sum, per calendar month, commencing from 
the time the vessel is entered at the custom house and placcd with clear holds 
at charterers' disposai, and at and after the same rates for any part of the 
month, hire to continue, from the time specifled for terminating the charter, 
until her delivery to owners (unless lost) at a port in the United States. (4) 
Payment of said hire to be made in cash in New Orléans, La., at the rate of 
.$4.85 per f sterling, half monthly 'n advance, from the date of delivery of 
steamer; and, in def ault ôf such payment, the owners shall hâve the faculty 
of withdrawing the said steamer from the service of the charterers wlthout 
préjudice to any claim they (the owners) may otherwise hâve on charterers 

1 As to gênerai average, see note to Pacific Mail S. S. Co. v. New York, H. 
& H. Min. Oo., 20 C. C. A. 357. 
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in pursuance of this charter. • * * (9) That tbe captain, although ap- 
pointed by the owners, shall.be under the orders and direction of the charter- 
ers as regards employaient, agency, or other arrangements; and the eharterers 
hereby agrée to Indemnify the, owners from ail conséquences or llabilities that 
may arise from the captain signlag bills of lading, or otherwise complying with 
their orders and directions. (10) That, If the eharterers shall hâve reason to 
^e dissatisfled with the conduct of the captain, officers, or engineers, they shall 
maké such eomplaint in writlng to an agent in New Orléans, La., specially 
appointed by owners, who shaU^have full po^er to act on their behalf, and, 
if pecessAry, dismisâ any of thfe pillcers, shovjld they find the complaints made 
, by thë'iiharterers are justifled aiifl proven. • ♦ * (14) That in the event of 
■ I6s^ ftf tline from deflciency of nien or stores, or break down of machinery, or 
damttgé i)reventing the wory^i^ of thé steainer ifor more thaa tWenty-four hours 
at séa, 'piè paymelit of hirè shall pease until she be again in an efflcient state 
to resnine her sesrvice; and sbpjild she, in .conséquence, put into any port other 
than that to whioh she Is boùnd to, the port charges and pilotages at such 
port shall tie borne by steamer's owners; fent^hould the.yessel be driven into 
port or to ahchorage by sti-ess of' weather, dt from any aedffént to the cargo, 
sùch détention or loss of time shall be kt thê eharterers' risk and èxpense; 
àlsb. If any Ibss of time from crew or stores not being on bpard in time, or 
from repairs to huU and maehiriery, which are for owners' aceouht, not being 
complète after cargo and coals are on board, and hour of sailing has been flxed 
by eharterers, and notice glvenî'to captain, thè time lost is for the steamer's 
account • * * (17) That the owners shall hare a lien upon ail eargoes and 
ail sub-freights for any amounts due ujider this charter, and the.çharterers shall 
hâve a lien upon the ship for ail mdheys paid in advance, àhd not earned. 
(18|) Ship bottom to be kept properly cleaned, and steamer to be docked when- 
ever captain and eharterers pmy think it neeessary, but at least once in every 
six months, and pftyment of the hlre to be suspended until she is again in 
proper state for the service." -, 

After Woods obtained possession of the steamship, he, stylinghimself "John 
G. Woods, chartered owner of the good irpn screw steaniship Franklin," sub- 
chàrtered her to one MeManus, of Mexico; the terms of this second charter 
party being slmilar to the flrBt,ln ail materlal matters. Thereafter the Frank- 
lin was used by McManus as a, gênerai ship! between Mexican and Cuban ports. 
About this time a state oï wair existed between the United States of America 
and the kingdom of Spain, ànd the master of the ship became uneasy, fearing 
capture in i-unning to Cuban ports. When flrst ordered to sail from Vera Cruz 
to Cuba, the master declined to load or proceed. He waited some weeks be- 
• fore deciding to take cargo, and in the meantlme eommunicated with his owner 
in Norway, and tbe owner's agents in New York. Under lieir adviee, he took 
cargo and proeeeded to Cuba, On this trip he was overhauled by an American 
man-of-war, but, after an examination of his papers, he was allowed to pro- 
ceed. This voyage was suceessfully made, and a second pne foiiowed. Hav- 
ing received a cablegram from the agent of the owner in New Orléans, wam- 
ing him against canying contraband of war to Cuban ports, he again took 
the àdvice of owner's agent, but, on rccelving instructions not ta carry contra- 
band nor run blockade but proceed, he loaded, and made a iuccessful voyage to 
the port of Cayberrien, in Cuba. August 2, 1898, whllo unloading In that 
port, and before cargo was discharged, the Franklin was seiaed by the United 
States gunboat Syrep, and, with the balance of her cargo, about one-flfth, was 
taken to Key West, with a prlze crew on board, and then proeeeded against 
in the United States district court as a prize of war. On the 17th of the 
same month, after varions proceedings and expenses Incurred for the purpose, 
the ship was discharged. The expenses in procuring her release, counsel fées, 
cpsts, and other matters amduhted to about $1,200. Before the ship could 
ïéave Key West, It was neeessary that thèse expenses should be paid. Then 
foiiowed a call upon Woods to pay, and his refusai. Woods called upon the 
owners' agents, and they ref used, and a call was made upon the subcharterer, 
MeManus, and he refused, and demanded to hâve his ship. After some télé- 
graphie correspondence between owners' agents, eharterers, and master, the 
owners' agents in New York wired agent at New Orléans as follows: "In 
order save time, hâve Woods tvlïe captain money. Notify him proceed New 
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Orléans after Havana." Upon that dispaitch, the New Orléans agent, on 
suggestion and wlth consent of Woods, sent the foUowing: 

"New Orléans, La., August 23rd, 1898. 
"Captain Sassummussen, Norwegian Stmr. Franklin, Cqre [Gare] Taylor, 
Norweglan Consul, Kej' West, Fia.: Your draft on Woods for twelve hundred 
dollars will be honored at sight. I guaranty same to cover disbursements. 
Proceed Havana; thence New Orléans. Do not deliver cargo to Ybanez, Al- 
vare & Co., unless they pay Key West disbursements. Advise sailing. 

"[Signed] Geo. W. Kelley." 

The master then drew draft, of which the foUowing is a copy: 
"Exchange for $1,200. 

"Key West, Fia., Aug. 24th, 1898. 
"At sïght pay this first of exchange (second unpaid) to the order of Mess. 
Taylor & Co., twelve hundred dollars, a/c necessary expenses Nor. S. S. Frank- 
lin, at this port, value received, and charge the same to aecount of said stmr. 
"[Canceled Internai Revenue Stamp.] D. Rasmussen, Master. 

"To John G. Woods, New Orléans, La." 

Woods paid this draft. From its proceeds the master paid ofE hls obligations 
in Key West, and thence, aecording to orders, proceeded to Cuba to deliver the 
balance of his cargo, then returned, and reported to charterer Woods, and, 
thereatter, under a renewal of the charter party, proceeded to run in Woods' 
interest, making freciuent trips to New Orléans and Central America, until 
December, 1898, when the charter expired, and the ship was returned to her 
owner. 

The flrst attempt to coUect the money advanced by Woods to release the 
ship at Key West was from the consignées of cargo in Cuba. The master was 
ordered not to deliver cargo unless the payment was made, but, on the refusai 
of consignées to pay, that order was eountermanded. Woods also made un- 
availing efforts to collect the amount from the subcharterer, McManus. As the 
owner of the ship refused to pay, he then thought of retaining the amount from 
the advance payments of the ship's hire, but abandoned this mode of collec- 
tion for fear that perishable cargo aboard the Franklin would be seized. 
Finally, in January, 1899, the steamshlp Franklin then being in this port, 
Woods instituted this suit in personam, coupled with a foreign attachment, 
wherein the ship Franklin was seized. The district court rejected the Ubel- 
ant's demand, and he now prosecutes this appeal, assigning as ereor that the 
court erred in holding that the expenses in releasing the steamship Franklin 
from seizure in the port of Key West, and in defending the suit agalnst her 
for forfeiture, were expenses for which the libelant was liable, and that the 
court erred in refusing to allow the recovery by libelant for the amount herein 
sued for, and dismissing the libel. 

Hewes T. Grurley, for appellant. 
Eichard De Gray, for appellee. 

Before PARDEE, McCOEMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The libelant contends that he was not liable for expenses incurred 
in releasing the ship from capture, and had no interest in the matter 
as to whether she was released or not, except that he desired to avail 
himself of an option to extend the time of the charter, and that he 
paid the money at the request of the owner, for his aecount, and 
understood he would be reimbursed. The claimant, on the othei 
hand, denying that he ever recognized the subcharter or was bound 
thereby, contends that, under the terms of the first charter party, 
there was a démise of the ship to the charterer, Woods, as owner pro 
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hac vice, who, as such o wner, was responsibïç for the obligations of 
tfi'è ship; and particularlj, as it ^^'às' throijigb Wocfâs' |ault that tlie 
vesifiejiiWas engaged in the Cuban traide, wlaere tbère was danger of 
her;! jf^pture, the plaimant contendfi that the ninth clause of the 
charter party^ to the ioUowing effect: "And the charterers hereby 
agrée to iûdemnify theownePs from^ ail conséquences or liabilities 
that nïay apise from the captain sigpîng bills of làding or otherwise 
compljîiDigifcith their ordèrs and directions," — rendered tHe, charterer 
liablè foi" thèse partieular expenses, because the capture resulted from 
the employment thé chàrterer gâté the ship. Each party supports 
his contention by élabora te argument aild citations of many authori- 
ties, bùt'We are unàble to agrée with eitlier. The expenses necessary 
to rçleàge the ship from the capture ■v^hiçh involved the ship, cargo, 
and freight was a subject for gênerai, average. I)ouglass v. Moody, 9 
Mass. 548;. Sansom vl Bail, 4 Dali. 459) 1 ï^. Ed. 90S; Jumel v. Insur- 
ance Co., 7 Johns. 412; Spafford y. Dodge, 14 Mass; 66. This last- 
cited case is very interesting, and we quote from it at some length. 
Under thé charter party in that case the charterers had more control 
thàii jîi thé présent instance, for they were reqnired to victtiar and 
man'the veàsel,,ia,s well as pày ail port ch^arges, pilotage, etc. The ve^- 
sel, on a, voyage from St Ubes to Boston, was fôrcibly taken by. a 
British cruiser as a prize of war on the 6th of January, 1843, and de- 
tainèd until' ;the lOth of May followiïig. The main issue in the suit 
was as to V,liéther tîie éhartérers wéjjê liable for hire of the ship dur- 
ing the time lost by the capture. The, court helà that the charterers 
were liable f ©r the hire. In regard to this the court said: 

"The défendants^ by virta* of this chartçr party, became the owners of 
the ship for the voyage, or 'for the time stipula ted in the eontract. They might 
load her. themselves, or tal^e freight for wtheïs on such terms a& they should 
thinli: proper. The Whole. earnlilgs of the ; ship, in either case, -wete for their 
use. If she should perform her voyage, in a short time, the gain would be 
thelrs. They would havé the same beùefit, : whether as frèight on their own 
goods.or on- 'the goods of othèns, as if the voyage had been. uûusually prolongea, 
while the expenses of wages and provisiang' which were to be paid by them 
would be reduced. , On the other hand, if the voyage should be delayed by ad- 
verse winds, or.by any other of the commoU casualtiesnOr occurrences, the 
défendants would sustain the whole loss arislng from thatielrcuiûstance. ïhey 
would be held to pay the increased hire aud expenses of the ship and the 
crew, while their freight or profits from thfe voyage woflld reniain the same. 
The plaintifEs had sold their ship for the tinni to- the défendants, tô be used in 
any manner not incpnsistent with the contraçt, and, as they could gain nothing, 
80 ôught they not tb lose, in éonsequence of tlié partieular nianner in which 
they should be employed by the défendants. If tbe plaintifCs had not thus 
parted with their ship, they might havp.taljen freight, or ,enjplo.ved her in 
sbihe Voyage ofa their owh àccôunt; and, if it' be said tiiat ,tbe Voyage might 
still hâve been prolongea by the same or the llke accidents that liave now oc- 
curredi the answer'is thàt thé bwners in thaf caseî would' hâve had the chance 
of a short and profitable vpyage to conapei|isstéi;the risk of isueh: a delay or dé- 
tention. Suppose thé owperpi had let , .their çhip for a certain term of years, 
wltlibut designatihg àny Vo^ttge or Voyages Ih which she. should be employed; 
tTiëy'"t^'Oiild cértàïniybe entltled tb the hire îorthfe wliole time, although the 
st'hip should remaStt; In fport the whole time, In «?onsequence of an embargo, from 
not finding suitabje employment, from fear of capture by an enemy, or any 
other similai?,.cause. . The application of thèse prinçiples has never been doubted 
when the ship has been driven out of her cô.ui-se by a tempest, or delayed 
by adverse wlnds, and they hâve been ."ppliêli, as before mentioned, when 
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slie lias been detained by an embargo. We can poi-ceire no différence, as it 
roffards this question, between a doiay arisius fvoui auy of tliose causes and 
that which has oecurred in the présent case. Hère was a hostile sei^ure of the 
ship. Tliis might hâve been foUowed by a condenmatiou as prize, wliich would 
undoubtedly hâve dissolved the contract of affreightment, but, in the events 
which hâve happened, It produced only a prolongation of the voyage. The ship 
was restored by the sovereign under whose authority she was seized. The 
captors, therefore, admit that they had no rigbt to condemn the property or to 
deal wlth it as captured. It maiies no différence that the ship was carried 
into a port of the captors for examination before she was restored. If this 
seizure produced a dissolution of the- charter party, the same conséquence 
would follow, however short might be the period of the détention, and whether 
she were restored by the captors upon examination of her papers at sea, or 
upoEi a like examination in port, or in a court of adrairalty. * • * The 
necessary costs and charges, ineurred and paid by the défendants in reclaiming 
and procuring the restoration of the ship and cargo, are undoubtedly to be 
allowed as a gênerai average, and, when the amount is ascertained in the 
mànner agreed by the parties, it must t)e apportioned, as usual, on the ship, 
cargo, and freight. The sum which may thus be found dus from the plaintilïs 
will be deducted from that which is due to them on the charter party." Pages 
71-74. 

In the instant case, the record shows that the hire of the vessel 
was promptly paid for ail the time lost during her détention under 
capture, and, if proceedings had been promptly instituted under gên- 
erai average adjustment, we are reasonably clear that the amount 
advanced by Woods to the master conld hâve been lawfully appor- 
tioned between the ship, cargo, and freight. The adjustment should 
hâve been made at flrst port of détention, certainly before there was 
à sepaTation of the contributory interests. 1 Pars. Shipp. & Adm. 
486. As no such proceedings, however, were instituted before the 
three interests involved were séparât ed, and the liens on thein lost, 
we are inclined to the opinion that Woods' remedy to recover from 
any one of them is lost, because of his delay in asserting his rights; 
but we do net so décide in the présent case, and, if Woods still has 
the right to hâve an adjustment and apportiOnment, he may assert 
it in a prôper suit. In this case, there is no proof upon which to 
base a decree in favor of libelant for any amount. Under the cir- 
cumstances, the decree of the district court dismissing the libel is 
amendëd by adding the words, "wîthout préjudice to another action 
as counsel may advise," and as so amended is afiirmed. 
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THE SABHËLM. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1900.) 

No. 870., 

Pilotage —Unnavioablb Vessel—Statuteb. 

A helpIesB and unnavigable vessçl, which bas sprung a leak, so as to 
require the use of two steam pumps, and is witliout mastër, commander, 
or crew, having but a dozen laborers aboard, working the pumps, and bas 
only a teinporary rudder, and is in tow of a steam tug, Is not wittiin Pol. 
Code Ga. 1895, § 1656, providing tùat "^ny person, master, or commander" 
of a yéssel "bearing towards any of tlie ports, rlvers, or "harbors of thia 
, BtateV shall be liable to pay tlie lirst pllot ofCering his services, and exhibit- 
)ng hls llcehse, "If demanded by the Sriaster," though Section 1664 requlres 
the pllot to ofCer hls seryl'ces to ft. "vessel in distress," thèse sections, with 
section 1657, securlng to.' the pllot bringing the vessel In the rlght to taise 
her out "unless the master of such vessel shall prove • • • that such 
pllot mlsbehaved while in charge pf the vessel"; section 1658 providing 
that the pllot shall moor or dock thë vessel, if requlred by the master on 
arrivai, and section 1666 providing that "the master of a vessel In readiness 
to leave must, if practlcable, glve notice to the pllot entitled to conduct 
the vessel out" shovying that a navigable vessel with a master on board, 
and not one in need of salvage service, ia contemplated. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Joseph A. Cronk (Gignilliat & Stubbs, on the brief), for appellant. 
T. P. Eavenel (Lester & Bavenel, on the brief), for appellee. 

Before PAEDEE, McCORMECK» and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a case of pilotage in which a de- 
) crée was rendered in favor of the libelant. The claimant appeals 
to tiiis court, and the decree is assigned as error. The material facts 
may be briefly stated. In 1898 the Norwegian bark Saehelm, while 
navigating the harbor of Sapelo, Ga., lost her rudder, sprung a leak, 
and became water-logged. She went aground there "on the mud 
bank." In this condition she was disposa of at public sale, with her 
cargo, and James Foley became the purchaser of both. Foley con- 
, tracted with the, Propeller Towboat Company to deliver the bark and 
cargo at Savannah, Ga. A temporary rudder was put up, and two 
steam pumps were used to clear her of water. But the pumps would 
not keep her clear of water. To run the pumps, Foley put "a dozen 
negroes and a watchman in charge." Only one of the men was a sea- 
man, and he was employed as a laborer. No man on board had a 
captain's or a master's license. She was towed out, with her cargo 
aboard, from Sapelo, by a tug. The tug "had United States license," 
and her captain in charge was authorized to navigate her without 
paying pilotage. When she was about two miles outside of Tybee 
bar, John H. Craig, the libelant, approached her on the J. H. Estill. 
She was then in tow of one steam tugboat. Craig ofEered his services 
as pilot, and was not accepted. The Saehelm continued in tow of 
the tug till she was over halfway between the bar and Tybee Light- 
house, and then the tugboat Cynthia went to her assistance, and took 
hold of her. At the time Craig epoke her, she was drawing 22 feet 
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of water. After slie got to tlie lighthouse, they stopped pumpîng, 
and she went to her decks, 25 feet The Saehelm was not entered 
or cleared from the custom house at Savannah. The deputy collect- 
or testifled that: "The Tessel was a wreck. She was coming in to 
be repaired. Under thèse circnmstances, not required to enter or 
clear." The ainount of pilotage flxed by the resnlations for a vessel 
drawing 22 feet is $160, and the decree was rendered in favor of the 
libelant for that sum. 

This case turns on the proper construction of the statutes of Geor- 
gia relating to pilots and pilotage. The statutes are contained in 
sections 1G56-1658, 1604, and 1666 of the Poli tical Code of Georgia 
of 1895, wbich, for convenience, are printed in f ull in the foot-note.^ 
The purpose of the statutes is to require a ship or vessel, with certain 
named exceptions, bearing towards any of the ports of the state, to 
accept the services of a pilot, and to require that the first pilot who 
offers his services shall be paid, whether his services are accepted or 
not. The question in this case is whether or not the Saehelm, when 
the libelant offered his services, was in a condition to make her sub- 
ject to thèse statutes. The ship or vessel must be one "bearing to- 
wards a river or harbor of this state." Section 1656. The first lines 
of this section refer to "any person, master, or commander," etc., who 
refuses to receive a pilot; but the last lines provide that the pilot 
shall exhibit his license, "if demanded by the master." The follow- 
ing section (1657) is to secure to the pilot who brought the vessel in 
the right to take her out, "unless the master of such vessel shall prove 
to the satisfaction of the commissioners that such pilot misbehaved 
while in charge of the vessel." Section 1658 provides that the pilot 
shall moor or dock the vessel if required by the master on arrivai. 
Section 1666 provides that "the master of a vessel in readiness to leave 
must, if practicable, give notice to the pilot entitled to conduct the 
vessel out." Clearly, thèse four sections refer to a navigating ves- 
sel, bearing towards a port or harbor, with a master on board. There 
are words in each of the four sections to indicate that the législature 
meant a vessel or ship with a master aboard. In the first section the 
master may demand the exhibition of the pilot's license; in the sec- 
ond, he may make proof of the pilot's misconduct; in the third, he 
may require the pilot to moor or dock the vessel; and, in the fourth, 
he must give notice of readiness to leave. A ship or vessel with a 
master, or with some person in command, was meant. This view was 
taken by libelant's proctors when the libel was flled, for we find it 
alleged in the libel that "libelant tendered his services to the master 
thereof, or person in command thereof." The language of the act 
shows indisputably that a vessel with a master is meant, or, at least^ 
with some person in command. It is, we think, implied that a crew 
wonld be aboard to manage or control the vessel. This leads to the 
conclusion that a vessel that is navigable, and with master and crew 
in charge, is meant. When the libelant offered his services as pilot, 
the Saehelm, though she had a cargo aboard, had only a temporary 
rudder, had sprung a leak so as to require the use of two steaia 

i See note at end of case. 



458f_. 99 FEDERAL REPORTER. 

punii)?, was without nx3,8tQr,.)îPi](iDiander, 9,1: cp]v^lj,9,v:,ing,)3ut a dozen 
laîwrèrs aboard, and wajs in W bf a steajca t^g^' T6 quotei:1ie evi- 
den<çe,;Of Capt. Avery, àh ,expèriénced saifor, "Shé was more à raft 
of (tijtnber than a nayigable vessel." 

IHjl^obartv. Drpgan, 10,Pet;il7, 133,'9 t- Edf 8,66, 368, Mr. Justice 
Story,.after deflning a pilpt as "a person taken on board at aparticu- 
lar place for the purpose pf qoiiiaupting a ship tbrough a river, road, 
or channel, or f rom or into a port," said : 

"His duty, : therfefor&, is propêrly the duty to: jnavig^t^ the ship over and 
througb bis pilotage limita, or, as it is commoijly called, his 'pilotage ground.' 
The case, thereforç, necessarlly présupposes tiat the ship Is in a cbtidJtlon 
capable of being navigatëd; dlstressed, if ybii please, and laborlng ilnder 
dlfflcùlties, but still capable, in point of crew, equipments, and situation, of 
being nayigated." 

, The caae 6f Flanders v. Tripp, 2 Lpw. is, Fed. Cas. No. 4,854, de- 
cided by Jïidge Lowell, is in point. The stiip in that case was not fit 
to be havigated, and the màster wàs où shore, seeking à tugboat. 
The libelant was the firs;t pilot to offer his services, which were de- 
clined. The Massachusetts statut© (St 1862, c. 176, sched. 5), like the 
Greorgia statute, gave a îèe tô tlie flrst pilot offering his services. 
The court decided against tjie libelant, holding, in effefct, that there 
is in the statute an implied exception in the case of yesfeels vs'hich 
cannot be; navigatëd bytbe pilot withôût further assistance in the 
nature of, Savage or quasi 'iSalvage sétyiçe. The poitt of the dé- 
cision is that a yéssel which. stands in npëd,of salvagé service is not 
requîredby.thfesiatute to accépt the ofiEerpf pilotage. It is true, as 
pointed out ,l)j',„the learned prpctors for the libelant in the jp.r€sent 
case, that Judge iLowell obseryed that he, f ourid nothing in the statute 
law of Has^f ehusetts that peguired piîots tçl assist vésselâ!in distress. 
He said, therefpre,. that theigeneral rule hP|ds good that they are not 
required to tie, ^alyors .y^iwput salyagè côinpensation.'., There is 
nptbjipg in the jCçeorgia stàtutes Vhlch ma&es this casé inapplicable. 
Spsetjipn 1664 reguires the pilpt to, pffer Ijis services tp a "vessel in 
distress," but, cbnstruingmiit sectipit in connection wîth the other 
spctioiis cited,,we ido npt'think it includes an unnaVigat>le vessel. 
The languagé ïs usèd by the législature in Its ordinary, ïnèàning. A 
vessiél is in distress when in à statp of danger or necesSity, "as f rom 
waiîtpf provisions or >vater," etc. (Vi'^eb^st, X)ict-) j or "in a situation of 
misfortune or calapiity, " as ^a steamer iii distress" (Stahd. Dict.). A 
vessel, of course, is algO; in , distress >vhen wrecjïéd, and needing 
salvage service j Ipùt thiS; section niust bei construed in ëpnnection 
with the others on the same subjeet. *pie législature, looking at ail 
thèse statutes, did, not mean to force pilotage on a vesspl needing 
only salvage. Tp corne withiii the meaniiig of the statutes, the vessel 
Dftust be navigable, and tlien, if in distréss, the pilot is tequired to 
lirst offer his services to the yessel ^0 in distress. An unnavigable 
dprelict, for illustration, in .charge pf sàlvbrs, cannot l?e within the 
meaning of thèse statutes. .JÏ the , vessel is so damaged or so situ- 
afM as to need salvage services, and not pilotage, the statute does 
not prevent the pilot, whose services are not àccepted oi" rendered as 
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sucli, from becoming à salvor, and receiving salvage compensation. 
It should net be presumed from tbe language of the statute tbat the 
législature intended to impose on pilots the often more onerous and 
dangerous duties of salvors, and allow tbem only the less remunera- 
tive compensation of pilots. The conclusion 6t Judge Lowell, there- 
fore, becomes pertinent to this case: 

"I am o( opinion tliat the rule is reciprocal, and that, as a pilot Is not bound 
to take upon himself the duty of a salvor of a disabled vessel, without the 
advantagea of that position, so a ship which stands in need of a salvage serv- 
ice Is not bound to accept the oÊEer of pilotage, If her need is for somethlng 
more, which the pilot cannot supply." 

The Saehelm was in tow, receiving service in the nature of salvage, 
when haiied by the libelant. She was not propelled by her own 
power. Alone, she was helpless and unnavigable. "Thèse acta of 
pilotage," as was remarked by Blandford, J., in Wright v. Lake, 75 
Ga. 220, "are founded on public necessity for the security of commerce 
and the protection of life." The policy and purpose of the statutes 
would not be promoted by forcing vessels in charge of salvors to ac- 
cept unnecessary pilots, and by refusing salvage compensation to 
pilots for salvage services. We hold that a vessel, without master 
or crew, and without the power to navigate on account of damage 
sustained, and in tow of a steam tug into port, is not required, by 
the statutes of Georgia, to accept the services of a pilot, and is not 
made subject to his fées on refusai to accept his services. The de- 
cree of the district court is reversed, and the cause remanded, with 
instructions to dismiss the libel. 

NOTE. 

Polltical Code of Georgia of 1895: 

"Sec. 1656. Any persan, master or commander of a shIp or vessel, except 
vessels exempt by United States laws and vessels while licensed under the 
provisions of this article and vessels of less than on» hundred tons burden, 
bearing towards any of the ports, rivers, or harbors of this state, and Wha re- 
fuse to receive a pilot on board, shall be liable, on his arrivai in such port, 
river, or harbor in this state, to pay the first pilot who may hâve ofCered his 
services outside the bar, and exhibited his license aa a pilot if demauded by 
the master, the fuU rates of pilotage, Inward and outward, established by law 
for such vessel. 

"Sec. 1657. The pilot who brings In a vessel into port, or one attàched to hl8 
pilot-boat, shall hâve the exclusive rlght to talîe lier out, unless the master 
of such vessel shall prove to the satisfaction of the comœissioners that such 
pilot misbehaved himself whlle in charge of the vessel or was in the meantiœe 
deprived of his license, or that such pilot had obtained the inward pilotage 
against the right of some other pilot first ofCering his services, and In any of 
thèse cases another pilot shall be employed, and in that event the outward pilot- 
age fées shall belong to the pilot who talies her out. 

"Sec. 1658. Every pilot in any of the ports, rivers, or harbors aforesaid, 
bringing any vessel to anchor in any of said ports, rivers, or harbors, shall 
moor such vessel, or give proper directions for the mooring of the same and the 
safe-riding thereof, or shall dock such vessel if required by the master on ar- 
rivai, and said pilot shall not be entitled to compensation In addition to hl» 
pilotage for so doing." 

"Sec. 1664. Every pilot-boat cruising, or standing out to sea, must oflfer the 
services of a pilot to the Vessel nearest the bar, unless a vessel more distant 
be In diStresS, under penalty of fifty dollars for each and every neglect or 
refusai, elther to approach the nearest vessel, or to ald her If required, or to 
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aid any vessel In slght showing signais of dlstress; and the commissioners, or 
a, majorlty of them, may, for such neglect or refusai, deprive the pilot of hls 
license," 

"Sec. 1666. The master of a yessel in readiness to leave must, il practicable, 
givè notice tO the pllot entitled to conduct the vessel ont, of his intention to 
leave, or to; somè other pilot belonging to the same boat: provlded, such pilot 
be at the place of departure of such vessel or near thereto." 



THE NATHAN HALE. 
(Circuit Court of Appeals, Second Circuit January 9, 1900.) 

■ No. 81. ' ' 

TuGs— Injujiy to Tow— Négligence. 

A t>arge in toiv diawiug 24 feet of water, proceeding along and a little 
to the west bf the im.i.lle Of a passage 1% miles long and % of a mile 
widë,when: abolit lialfway^ through struck on the most easterly boulder, 
i 19 feet below the surface, in ashoal commeneing 750 yards from the east- 
erly side of the chauuel, at a point where it was 1,300 yards wide. The 
shoal was not lînowu to navigators. The government charts showed at 
thls point, midway between the shores, à channel one-quarter of a mile, 
in whieh the water waâ no where less than 2ti feet deep; and the Atlantic 
Coast aPilot described the channel as well buoyed, and therefore particu- 
larjy sïife, and directed that it be entered "about midway" between the 
shores. At the time of the accident the masters of the vessels supposed 
they wère abbnt the middle bf the channel. The shoal contained a number 
of rocks less than 21 feet toelow the surface, which were surrounded by. 
..and had between them, wateB,27 feet deep- Held. that, in the absence of 
évidence that the tug went out of th& channel usually pnrsued by navi- 
gators, It was not liable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

;^^muel Park, for appellant, 
H. Galbraith Ward, f or appellee. 

Before WAMACE, lAOOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. While the stèam tug Nathan Haie 
was. towing the barge Félix from New Bedford to Vineyard Haven, 
lu August, 1897, she proceeded through Quick's Hole, a channel be- 
tween Nashawena Island on the west, and Pasque Island on the east, 
leàding from Buzzard's Bay to Vineyard Sound. The barge was 
on a hawser of about 900 feet, was loaded with coal, and drew about 
23 feet of water. In passing through the channel, the barge was so 
badly injured by striking upon a rock that she shortly afterwards 
sank. The action was brought to recover of the tug the damages 
arjsing from the disaster, , upon the theory that the tug was négli- 
gent in performing the towage service. Of the spécifie allégations 
of négligence set f orth, two ohly are now material^ — ^First, that the 
tug was négligent in towing a barge drawing so niuch water through 
Quick's Hole, instea,d of taking a route to the westward of Cutty- 
hunk Island ; second, that the tug was négligent in not keeping the 
barge in thé chaûael, ' 
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The court below found that Quick's Hole had been the usual and 
customary passage for many years for coal barges drawing as much 
as 24 feet of water, and that no fault was to be imputed to the tug 
for proceeding with the barge through that channel ; but also found 
that the tug was négligent in taking her tow too far on the westerly 
side of the channel, instead of keeping to the middle, or the easterly 
side of the middle, and on that ground condemned the tug for the loss. 
91 Fed. 682. 

Quick's Hole is about one and one-quarter miles from mouth to 
mouth, and varies in width from about three-quarters of a mile to 
about a mile. Its course is approximately north and south. About 
midway between the north and south entrances, and on the easterly 
side of the channel, about one-third of the distance from shore to 
shore, is buoy No. 2. About 500 yards northwesterly from this buoy 
is a shoal which extends towards the westerly shore, and upon the 
easterly ledge of this shoal are rocks which are less than 22 feet be- 
low water. This shoal was not denoted on the government charts, 
and, according to the last chart published before the disaster to the 
Félix, the water there was from 27 to 44 feet deep. About 600 or 700 
yards to the southwesterly of this buoy is a shoal of rock known in the 
case as "21." It is so far out from the western shore, and approaches 
so near the middle of the channel, that the proper navigation for 
vessels passing through Quick's Hole from the northward requires 
a change of course to the easterly after passing buoy No. 2. The sail- 
ing directions in the Atlantic Coast Pilot, in proceeding from Buz- 
zard's Bay to Vineyard Sound, are as f ollows : 

"Passing through from the northward, when Quick's Hole is opened so 
that Gay Head can be seen, steer to the southward so as to enter the passage 
about midway between Pasque and Nashawena Islands; thence steer for 
Gay Head, talîing a course to leave red buoy No. 2 on the port bow. Leave 
this buoy on the port hand, and steer S. S. E. into Vineyard Sound, leaving black 
buoy No. 1 upon the starboard hand." 

The Atlantic Coast Pilot describes Quick's Hole as "a passage 
three-quarters of a mile wide, from flve to eight fathoms of water 
separating the islands, and well buoyed, and therefore perfectly safe 
for strangers." In 1887 the United States government caused a 
hydrographie survey of Quick's Hole to be made, the work oecupying 
10 days or a fortnight, and the maps which had been published prior 
to the disaster correctly expressed the results of that survey. The 
ofiicer who had charge of the survey testifies that the east shore is 
a particularly rocky and dangerous shore, but the west shore is 
sandy, with bold water close up to the beach in pla(tes, and is not 
a dangerous shore, apparently, to approach. According to the gov- 
ernment charts, from the northerly mouth of the passage to the south- 
westerly shoal, there was, midway between the shores of the two 
islands, a channel a quarter of a mile in width, in which the water 
was 26 feet deep at the shallowest point. 

As the vessels were about to enter the mouth of the channel, a 
squall, with fog, came up, and they turned about under a port helm. 
When the fog lifted, and this maneuver was complet ed, they were 
headed somewhat to the westerly of their original heading, axid 
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tliaisi.tb€?f"eaiered ilie chânnel soinèwhat to tKfe wesierly of the 
mi(iiiiie.i^fiTli^.ha<î proceeded about three-fourths iof^a mile, the tug 
haring 'lïasSdd) fbwoy No. 2 abouti 600 feet on the poirt hand> when 
the barge signàled for help, aiidcit was discoTeredthat she was 
màking water yery îast. -None ot those in charge of the navigation 
of either vessel were aware that the' bàrgë had.struck.a rock, and, 
uponiafl examinatiôn of the goverament cbart, it wdô assumed by 
both masters that she must hâve struck a sunken wreck or some un- 
knovenobstruction. ïte master of the tug was aûexiperienced pilot, 
and was fatoiliar with the passage, having takèn both tows and; 
sailing vessels through.it nàany times. The master of the barge 
had beeo through it on one occasion before, with a vessel drawin?; 
22 feet 6t water. The existence of , the northwestôrly shoal was not 
known to navigators, as appears by th€ unanimous: testimony of the 
many pilota living in the vicinity of Quick's Hole; orsaccustomed to 
take vessels to and fromVineyard Sound; and, so far as it appears, 
it was known toonly two persons living< in that vicinity, men re- 
sorting there tiD ôsh, and who for selftsh reasôns had not disclosed 
its existence to any one else. The évidence makes it entirely clear 
that the barge struck a rock upon that shoal, and the court below 
so found. By surveys siîbsequently made, it appeare that the shoal 
is a ledge of boulders oommeneing at a point about 750 yards distant 
from the easterly shore of the channel, running in a oorthwesterly di- 
rection a distance of approximately 500 feet, havjng a width of aboùt 
200 feet, and containinga number of rocks lees thaa 21 feet below 
the water. It is surrounded by water of a depthof about 27 feet, 
and between the rocks there is water of, that depth. At the eastern 
extremity of the shoal are three bouldera having only about 19 feet: 
of water ovér thetn, tlïè most easterly being about 10 yàrds westerly 
froflithe, eastern éixtremity of the shoal, and'thè otiier two being 
about 40 yards further west. The channel at that point, from shore 
to shore, is about 1,300 yards wide. According to the testimony of 
her master, the course of the vessel through the ehantiel was not 
far to the westward of the niiddle of the channel f tom fehore to shore. 
It îs fair to afesume, therefore, that the bar^e stradlt upon the most 
easterly boulder. 

In performing the towage service, the tug was not an insurer, nor 
bound to exercise the highest degree of skill and prudence, but it 
was her duty to exercise the degree which wôuld hâve been exer- 
cised by prudent and experienced navigators familiar with the condi- 
tions incident to that pàrtitiular voyage. Navigators are ordinarily 
justiâed in relying upon the charts provided for thëir information 
by the government, and ought not to be deemed négligent in doing 
bo, in the absence of circumstances knowli, or which ought to be 
known, discrediting the accuracy of the charts. Négligence ought 
not to be imputed to the tug upon this occasion merely because she 
did not go exactly in the middle of the channel. A déviation of 
330 feet from midway in a passage three-quârterS of a mile wide is 
an inconsiderable One. Distances over water, when there are no 
artificial or natural monuments to assist in estiolating them, espe- 
cially when considérable, can only be estimated approximately, and 
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tlie varying judgments of nautical men of equal expérience and op- 
portunity for observation in respect to them is illustrated daily in 
collision causes. 

According to the testimony of the master of the tug, and also of tlie 
master of the barge, the vessels were supposed to te in about the 
middle of the passage, and, had it not been proved otherwise by the re- 
sult, it could not be found upon proofs that there was any observ- 
able déviation. If the tug entered the passage "about midway," 
or approximately, she conformed to the sailing directions of the At- 
lantic Coast Pilot. Those directions are intended as a guide to navi- 
gators by night as well as by day, and do not mean to lay down 
any rigid rule, but are to be interpreted as intending to allow a 
reasonable margin for differing judgments. They are to be read 
in connection with the charts, which are supposed to inform navi- 
gators more particularly in respect tô the nature of the channel 
and its facilities for navigation. According to thèse charts, a dé- 
viation of double the distance actually made could hâve been made 
with perfect safety. 

The case résolves itself into the question whether the tug went 
out of the channel usually pursued by navigators. If she depart- 
ed from the customary course of navigation, undoubtedly she did 
80 at her own risk. The master of a tug is not at liberty to dis- 
regard the customary course of navigation upon the watervi^ay 
over which he is to perform a towage sefvice. It must be assumed 
that such a coilrse has been adopted upon some foundation of reason 
and expérience showing it to be a safe and expédient one, and, if 
it is ignored or violated, the presumption is against the prudence 
of the act. We hâve searched the record in vain for any testimony 
that it was contrary to the customary course of navigation for ves- 
sels to proceed over that part of the channel where the disaster 
occurred. No witness in the case has testifled that that part of the 
channel was not customarily traversed by vessels, or that the 
usual channel of navigation was to the eastward of the course taken 
by the tug. Of the ^ pilots who were examined as witnesses, not 
one testifled that a distance of 300 feet from the middle of the 
passage would be outside the usually navigated channel; and, in- 
deed, the question was not asked of any of them whether it would 
or would not, nor was it asked what part of the passage at that part 
of Quick's Hole would be regarded as the usual channel of naviga- 
tion. There was testimony in the cause tending to show that, after 
leaving buoy No. 2 gOing to the southward, the usual course was 
to the eastward of mid-channel. There was a perfectly good reason 
for this in the existence 6f the southwestérly shoal, and it was 
conformable to the sailing directions of the Atlantic Coast Pilot, 
which required a change of course to eastward after passing buoy 
No. 2. It is quite probable that the court below was led into a 
misapprehension updù this question of fact by the course of the 
trial. When the action was brought, the libelant was unaware 
that the barge had struck the boulder on the northwesterly shoal, 
and he brought the suit on the chance of recovering upon the 
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theofy that Quick's Hole was Bot a safe channel for coal barges 
drawing 22 feet of water, or upon some other theory that might be 
developed during the trial. Ail the testimony for the libelant 
wasùntroduced for the purpoge of showing that fact. The owner 
of thBitug had become informed of the existence of the northwest- 
erlyj^hoal, but was obviously content to litigate the cause upon the 
libelalat^s own theory until the last moment, when it would be too 
late for the libelant to make any change of front. When nearly 
ail the évidence ofEered jfor bothi parties had been introduced, évi- 
dence walS introduced for the tug showing, the existence of the 
northwesterly shoal, and describing its character. If this évidence 
had not been introduced, the case would hâve been a clear one for 
dismiseing the libel; but when it was introduced, in view of the 
nature of the injuries which the proofs showed had been sustained 
by the barge, the conclusion was irrésistible that the barge had 
struck one of the boulders of that shoal, and consequently that the 
barge had been towed upon a course as far from the middle of the 
passage as the location of the boulder. The course pursued by 
the défense was not altogether a commendable one, but perhaps 
was justifled by the spéculative nature of the libelant's action. 

It is a circumstance in support of the theory that the course of 
the tug and tow was out of the us«al channel, that, until the dis- 
aster to the barge, no vessel had ever struck the boulder in ques- 
tion; thns suggesting an argument of some force that vessels pre- 
yiously had not been accustomed to proceed as far to the westerly 
side of the channel. But the proofs show that, notwithstanding the 
channel was regarded almost unanimously by the pilots who were 
witneeses as entirely safe for vessels of 22 feet and over, it was very 
seldom that vessels of that draught . or vessels of the draught of 
20 feet had occasion to use it. Nearly ail the vessels having oc- 
casion to use Quick's Hole are vessels of from 14 to 18 feet draught. 
Of course, such vessels would hâve passed the boulders safely. 
Vessels drawing 20 feet of water could haye passed between the 
three boulders with safety, and could hâve proceeded safely on the 
westerly side of the shoal, where the water was from 27 to 30 feet 
deep. It appears, also, that the average rise and fall of the tide 
in Quick's Holè is four feet, and, except at low tide, a barge having 
the draught of the Félix could hâve passed over the shoal in safety. 
And, going at low tide, vessels of the draught of the Félix, many 
in number, might bave passed vepy close to the boulder on the 
eastward without touching it. In view of thèse facts, it is not 
strange that no accident ever happened before to a vessel using 
Quick's Hole at the northwesterly shoal. 

We conclude that the proofs do not establish culpability on the 
part of the tug, and therefore that there should hâve been a decree 
dismissing thfi libel. 

The decree is reversed, with costs, and with instructions to the 
court below to dismiss the libel. 
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SKINNEK V. FT. WAYNE, T. H. & S. W. R. CO. (ROHM et al., Interveners). 

(Circuit Court, D. Indiana. February 9, 1900.) 

Nos. 8,766, 9,093. 

FixTURES— Nature op Use— Railroad Tracks. 

Rails, ties, flsh plates, etc., constituting the tracli of a railroad. laid 
down by a railroad company solely for use as a oart of Its entlrc Une tu 
its business as a common carrier, on land over -which it bas obtained an 
easement of right of way by grant from the owner of the fee, do not 
become annexed to the freehold, but remain personal property of the 
company after its easement bas been extinguished by a sale of the land 
under a prior mortgage. 

This is a suit in equity for the foreclosure of a railroad mortgage. 
Heard on demurrer to the answer to an intervening pétition. 

Puett & McFadden, for intervener. 
W. P. Kappes, for receiver. 

BAKEE, District Judge. This is an intervening pétition by E. H. 
Calvin Eohm and others against Frank L. Winsor, as receiver, who is 
in possession of the railroad and other property of the above-named 
railroad company under and by virtue of a decree of this court. This 
intervention is brought to détermine the title and right of possession 
of certain steel rails, fish plates, frogs, and targets. The question is 
raised by a demurrer to the answer. 

The facts material to the décision of the question are the following : 
The railroad company was duly organized under the gênerai laws 
of this state prior to the year 1891 for the construction of a railroad 
between certain specifled termini. The proposed Une of said railroad 
passed over a certain parcel of land belonging to the petitioners. The 
railroad company failed to agrée with them for the acquisition of a 
right of way over their land. In January, 1891, the Kohms conveyed 
the land to one George D. Oook. trustée, for $18,000, of which sum 
|9,000 was paid in hand, and the remaining $9,000 was secured by a 
note and mortgage on the granted premises. Shortly thereafter 
Oook granted to the railroad company a right of way over and across 
the premises, and the railroad company, by its contractors, entered 
upon said right of way, and threw up a grade, laid down its ties, and 
spiked the steel rails flrmly to the ties, and put the frogs, fish plates, 
and targets on said right of way in connection with the track so laid 
down. Cook having defaulted in paying the note secured by the 
mortgage, the petitioners brought suit in the circuit court of Parke 
county, Ind., for the foreclosure of the mortgage against the mort- 
gagor, Cbok, and the Ft. Wayne, Terre Haute & Southwestern Rail- 
road Company and others, and service of process was duly had upon 
them. At the Noveraber term, 1891, of said court, a decree was duly 
entered foreclosing said mortgage, and ordering the premises de- 
scribed therein to be sold. In March, 1892, the land was duly sold, 
and bid in by the petitioners, and, not having been redeemed, a 
proper deed of conveyance of said premises was executed to them 
by the sheriff of Parke county, Ind. The railroad company remained 
in possession of its railroad and right of way until November, 1893, 
when this court took possession of the same through a receiver duly 
99 F.— 30 
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appointed therefor. The contention of the petitioners is that the 
Steel raiM;flsli plates, frogs, ànd targetfe, having bègû annexed to 
the right of way granted by Oook after the exécution of tke mort- 
gage, became flxtures; and that by the foreclosure of the mort- 
gage, and by the purchase and cpnvej'ançe of the premises to them 
undfer' sald decree, the petitioners hâve become the owners of the 
right of wày and 'of thé steèl railis knd other articles annexèd to the 
soil. -'' y, '''''.''.'' 

The gênerai rule of the common law certainly is that whatever is 
aiinexed and flxed to the soil becoïnes a part of it, and cannot be 
removed except by Mm who is entitled to the inheritance. But this 
gênerai rule is subject to , certain) exceptions as flrmly settled as 
the rule .itself. Trade flxtures haye been held by the ,eariiest cases in 
which the question arose to be an exception. No matter how strongly 
attached to the soil, nor how flrmly imbedded therein, Such flxttlrès 
are regarded as personal properly, and as such remoVàble by the 
party erecting them. In the leadingicase of Elwes v.; Mawe, 3 East, 
38, the earlier and more important cases on this subject were care- 
fully reviewed by Lord EUenborough, and Ms condusioa f rom them 
that trade buildings and flxtures hâve always been recognized as 
an exception to the gênerai rule.has been acquiesced.in, and uni- 
formly foUowed as a correct Btatem,ent of the law^ Another excep- 
tion, or rather an enlargement of tte foregoing exception, is that of 
structures upon the laad of auother, which hâve; been erected by 
ihe builder at his own cost, andfoiD hiô own exclusiy« use, as discon- 
nected with the use of the land. j Ifso erected with the knovs^ledge 
and acquiesceûce of the^ qwner of the land, the title rémains in the 
builder, andithe property is held -byîhitn as a personal chattel. The 
purpose of the annexa tion, and the relation of the parties to the prop-: 
erty before and aftér annexationateiimportant, but not always con- 
trollingi considérations. An article annexed to the land may, for 
some purposes, andhetweeû certain parties, be regarded as realty, 
whjle, as respectai other parties and objecta, a similar article may be 
regarded as retaimng. its character as personâlty. The mode of ' an-' 
ûesation alone will not détermine the; character ; of the prôf^rty an- 
nexedv Thé gênerai principle tobe eonstantly kept iûvieW, which 
underlies ail questions ofithis kind,!is the distinction betweeii the 
business which is carried on in or upon; the premises and the premises 
or. the loeus in quo where it is carrifed on. The business is personal 
in its, nature, and articles; that are merelyiaccessoryto the business, 
and are put upon the premises solely;;foi? this purpose, and not as 
accessories to the freehold; «etainlhe per&ïJnal character of the prin- 
cipal to which they appro^priatelyi helong, and to; which tiey are 
subservient; AnnexationS to the soil as accessories tO it,i and which 
are not annexed for the beneflt of any particular business, become 
flxtures annexed to the freehold, and are not removable by the 
party erecting them. The difficulty in any given case is in deter- 
mining on which side ofthe dividing lime to assign any given article 
annexed to the soil. , In the présent case the railroad company en- 
tered upon the land under a grant of a right of way bythe owner 
of the fee. The mortgage of the petitioners gave them simply a; lien 
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on the land, and conveyed to them no title or estate therein. The 
l'àilroad company rightfully enteied upon the land under a grant of 
a right of way from the only person who possessed the right to 
make such grant. By this grant the railroad company acquired an 
easement for the construction of a railroad solely for personal use 
in carrying on the business of a common carrier of goods and pas- 
sengers. The ties and rails and other articles laid or placed in or 
upon this easement of way were so laid and placed for the sole pur- 
pose of constructing a continuons railroad track to enable the rail- 
road company to carry on its business as a common carrier. The 
superstructures on the right of way were annexed to the right of 
way for personal use, with no intention to annex them to the free- 
hold It would be absurd to suppose such superstructures were 
placed in or npon an isolated part of a continuous right of way for 
the betterment of the inheritance. If the rails and other property 
did not become annexed to the freehold as flxtures at the time they 
were placed on the right of way, they certainly hâve never lost their 
eharacter as personal property; and, if they hâve always retained 
their eharacter as personalty, then neither the real-estate mortgage 
of the petitioners nor the foreclosure and sale thereunder hâve 
wrought any change in their eharacter or title. 

The case of Graham v. Railroad Co., 36 Tnd. 463, holds that, where 
a railroad company has, without the consent of the owner, entered 
upon land, and tas built a dépôt and hôtel thereon for railroad pur- 
poses, such structures become fixtures annexed to the freehold, and 
that in condemnation proceedings by the railroad company to ac- 
quire a right of way over the land it must pay for those structures 
as a part of the realty of the landowner. If this case were conceded 
to be a correct exposition of the law, it would not be controUing. 
But the case is unsound in principle, and is in conflict with the 
great weîght of authority. A review of a few of thèse cases may not 
be unproûtable. 

Corwin v. Cowan, 12 Ohio St. 629, was a case where a canal com- 
pany had acquired an easement over certain land for the construc- 
tion of its canal. It had imbedded in the soil of its right of way ma- 
terials used in building locks. Subsequently, by abandonment, the 
easement terminated. It was held that the materials so used re- 
mained personalty, and that the reversion of the easement to the 
owner of the inheritance did not carry with it the ownership of the 
materials used in the construction of the locks, and that they were 
never intended as annexations to the freehold, and, having been right- 
fully used in building the locks, they were removable as personal 
property. 

Wagner v. Railroad Co., 22 Ohio St. 563, was a case where a rail- 
road company had acquired a right of way for its road over a certain 
parcel of land, and had built stone piers ârmly imbedded in the soil 
of its right of way. The railroad company subsequently abandoned 
its purpose of completing its railroad. It was decided that thèse 
stone piers remained personal property, and that, as between the 
railroad company and the owner of the freehold, the company had 
the right of removal 
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Eailroa4 Co, v. Morgan, 42 Kau, 23, 21 Paç. 809, 4 L E. A. 284, 
was a case where a railroad conEipany by mistake, and without tlie 
knowledge qv consent of the landowiiçr, dug a well, and put in a pump 
and boiler, which. were attached to the soil of the landowner. After 
some yea]cai;be railroad company discovered the mistake, and took 
steps to remove the pump and boiler. The owner of the land sought 
to enjoin sueh removal, on the ground that the pump and boiler were 
fixtures annexed to the soil. It was held that thèse articles were 
personalty, and that the railroad company had the right of removal 
without paying for them to the owner of the land. 

The case of Northern Cent. Ry. Co. v. Canton Co. of Baltimore, 30 
Md. 352, was replevin to reçover the possession of a lot of iron rails, 
f rogs, spikes, and bolts, brought by the railvay company against 
the Canton Company. The railroad îiad been laid under a paroi li- 
cense on the land of the Canton CoRipàny. The làtter company had 
recovercd the right of way in an ftction of ejectment, ànd, under a 
writ of habere facias possessionem, possession of the right of way 
had been delivered to il by the sheriff. The court held that the rails 
and other articles remained personal property, and belonged to the 
railway company. The suprême court of Michigan had the same ques- 
tion before it in Kailway Co. v. Dunlap, 47 Mich. 456, Il N. W. 271. 
The court said: 

"The railroad company, whether rightfully or wrongfully, laid Its track 
while In possession, and with purpose entlrely distinct from any use of the 
land as an Isolated parcel. It would be absurd to apply to land so nsed, and 
to a railToad track laid on It, the technlcàl rulés which apply in some other 
cases to structures attaclaed to the freehold. Whatever rule mlght apply in 
the case of abaudonment, it is clear , that the superstructure was never de- 
siRued to be Incorporated with the soil ekçépt for the purpose attending the 
possession, and in proceeding to obtain lëgM and permanent right to occupy 
the land for this very purpose." 

The court further said that there wpuld bé no sensé in compelling 
the railway company to buy its own property. 

The case of Railway Co. v. Le Blanc, 74 Miss. 626, 21 South. 748, 
shortly stated, was this: A right of way on which a railroad track 
was wrongfully laid was sold at a tax sale, and the title so acquired 
was duly conflrmed in the purchaser by appropriate judicial proceed- 
ings. The purchaser clalmed that he became the ôwner of the rails 
laid down on the right of way as fixtures annexed to the soil. The 
court held that the rails were personalty, and did not pass by the 
sale of the right of way on which they had been wrongfully laid, 
nor by the judicial confirmation of the tax title. It was declared that 
the gênerai rule that things annexed to the soil by trespassers be- 
long to the owner of the freehold was not applicable as against a 
corporation having the right of eminent domain, where such corpora- 
tion had wrongfully entered and made improvements for the public 
purpose for which it was dreated and given the right. 

Reason as well as the great weight of authority support the fore- 
going views. It foUows that the steel rails and other articles in con- 
troversy hayp always remained personal property, and belong to the 
railroad company, to be disposed of by the receiver for the benefit of 
ils' creditors. Tië deniurrer to the answef is overruled. 
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MTJRPHY T. SOUTHERN RY. CO. 

(Circuit Court, N. D. Georgia. January 19, 1900.) 
No. 994. 

1. REFERENCE— CONCLUSIVENKSS OF REPORT. 

A flnding by a master In chancery as to a question of boundaries, based 
on an examination of deeds and upon confllcting oral testimony, should not 
be lightly interfered wlth. 

s. Samb. 

A flnding by a master in chancery as to the amount o£ damages will not 
be interfered witli uniess it is so inadéquate or excessive as to be uurea- 
sonable. 

In Equity. 

Simmons & Corrigan, for plaintiff. 
Dorsey, Brewster & Howell, for défendant. 

NEWMAîs', District Judge. This case is now heard on exceptions 
by both parties to the report of the spécial master. The usual rule 
as to the weight to be attached to the report of a master in chancery 
is that it is présumed to be correct, and that it will not be set aside 
uniess clearly and manifestly erroneous. Additional weight is given 
such à report when the référence is by consent of parties. In this 
case, while the order of référence recites that it is by consent of 
parties, it is claimed (and such is probably the fact) that the consent 
was with référence to the person selected as spécial master, and that 
it was not strictly an agreement to refer. However this may be, it 
is true that, after it was determined that the case should be referred, 
counsel were given the opportunity to agrée upon a suitable person 
to act as spécial master, and selected the Honorable Howard Van 
Epps, a lawyer of ability and high standing in the profession, and 
with lengthy expérience on the bench. Judge Van Epps heard the 
évidence in the case, and the record and bis report shows great care 
and painstaking on his part. His flndings should not be lightlv 
interfered with. See Walters v. Eailroad Co. (G. 0.) G!) Fed. 70G; 
Farrar v. Bernheim, 21 C. C. A. 264, 75 Fed. 136 ; Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 7G4; Davis v. Schwartz, 155 
U. S. 631, 15 Sup. Ct. 237, 30 L. Ed. 289. 

The first question for considération is as to what part of what is 
called the "D'Alvigny Strip" in the évidence and in the spécial 
master's report is owned by Mr. Murphy. He claims that the railroad 
Company has +aken part of it, and has laid tracks thereon, while the 
railway company contends that he had no interest whatever in the 
part taken. In determining this question, it became necessary for 
the spécial master to examine deeds running back for some 30 years, 
and investigate plats, and hear a large amount of oral évidence. He 
ilnally decided the case on his construction of the différent deeds bear- 
ing on this question, and the descriptions contained therein, and de- 
termined that the part of the D'Alvigny strip owned by Mr. Murphy 
did not embrace any of the land upon which the railway company 
had entered. After going carefully over the spécial master's report 
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on this subject, I am unable to see any good reasoi) why it should not 
be sustained. There was évidence ïocating Mr. Murphy's part of this 
strip furtheryâtef, so that the t!packs 'of the railroad company would 
encroach on the same, but the question is peculiarly of the kind 
where the services of a master in chancery are valuable. He not only 
had ail the docnmentary évidence bfefore hinj, but he has seen the wit- 
nesses, and has heara iiieni exainined and cross-examined; and, 
having reached a conclusion upon disputed facts, and conflicting évi- 
dence, his conclusion should stand. 

Thé other featuré of the case, as tp which there are exceptions by 
the complainant, relates to the complàinant's right to an easement 
in what is called the "East Extension of Gray Street." In determin- 
ing this question, it became necessary for the spécial master to in- 
vestigate the matter in several aspects. First, there \yas a question 
of law, as to whether a certain stipulation în the deççt fyoin Ella Loyd 
to the Schofleld Kolling-'Miil Company should be constriied as a cove- 
na*t running with the^Wd, or whether it was a dedication of the 
strip whiçh is called tlie 'jEast Extension of Gray Street" to public 
uses as a street. The specjial master gaye it the former construction,, 
but it ^sviJl pot be necess£|rj to deteriptae whether this légal view of 
the nial;tef Wjfts correct or not, in view pf what will be hereafter stat- 
ed. . It becàme necessary for him also to détermine whi^ther tliere had 
bëen aÀfy nse of this strip as a street by the public,. Èe held that 
tlietre had not been. On this sub;|e(;t he says: 

"The pyerwhelming évidence in this case estahllshes tiiat he.had no private 
way legally establlshed to any suçh rpad across the tracks, or that any pub- 
lic road or street existed àcro^s those tracks. The évidence cbncluslvely es- 
tabliëhes that thé north extehsloh of (îtay stt^et, north of D'Alvigny street, 
had never been made a publie street, nor had the east extensloa of Gray street 
to the right of way of the railroad compaay. It is entirely manifest. that 
nothing but. a village or settJemçnt road existed across the railroad tracks at; 
North avenue betore It wâs fotmally extended, or between North avenue and 
the east extension of Gray street. Thè laiid hère was no more than a com- 
mon, outlying and uninclosed, ând existing in a state Of nature. The vlUagers 
dld, indeed, strugg^e for an outlet across the railroad, and dld from time to 
time pursue flrst, ope course then another across this common, but no street 
or private way was outlined or eXclusively used. First one part of the com- 
mon would be'ùséd,' and then another; the question of gulleys or other super- 
flclal obstacles règulatlng the eholce of those who attempted to cross over this 
common, or to flnd an outlet across the railroad tracks. In support of this 
view I need only cite, without extending this opinion to formally set it forth, 
the testlmony of McColgan (9, 10, and 12), Donaldson (16 and 17), Hansell 
(28), Stewart (38,' 40, and 4îJ), James LoJ^d (53 and 55), Hall (60, 61, 62, 64, 
and 65), Jones (65 :and 69), Morrow (71, 72, 73, and 75), Holden (12, 80, and 
81), McAfee (129), Queen (152), Murphy. (137, 139, 159, 339, 343, 349, and 
352), Hendricks (187 and 189), Bryant (208, 287, 289, 290, 291, 292, and 293), 
HanklES (231), Vest (401), Harrison (436 and 442), Roberts (483 and 465), Bell 
(476), and Smith (477). This évidence estaWishes that many years ago, be- 
fore the grading of North avenue, and Its 'extension across the railroad tracks 
to Marietta streety persons: ^ere in the. habit of crossing the right of way at 
some point, not .at ail definltely located, Ipetween where North avenue now 
crosses, and the land lot Une betweén la'nd lots 81 and ^2. No particular 
place is shown to hâve béeh ùsèd for anydeflnlte time, or kept In repalr by 
anybody. Thé évidence wholly fails to show any private vf&j or public road 
or street across tiiie Western & Atlantic right of way. This évidence fails to 
satisfy the demands of the law. Where a. prescriptive right to a private way 
over land Is asserted, It Is necessary to show the uninterrupted use of a per- 
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manent way, not over 15 feet wide, kept open and In repair for 7 years. It 
is not sufflclent to show that those claimlng the prescription liave been ac- 
custoraed for more tlian 7 years to pass over tlie land, changiag tlie way as 
they SEW fit. to avoid obstnictions or for convenience." 

Then two other questions on this branch of the case arose, which, 
it seems to me, will control in its détermination. In the complaiu- 
ant's original pétition to the superior court of the state, from which 
the case was removed to this court, he claimed that this east ex- 
tension of Gray street was used in connection with an outlet over a 
strip of land between the Schofield Eolling-Mill property and the 
right of way of the Western & Atlantic Kailroad. By a subséquent 
amendment he claimed that he had an outlet across the railroad 
into Marietta street, opposite East Gray street. Mr. Murphy sold 
the strip of land known as the "Schofield Eolling-Mill Tract" to John 
W. Johnston, under whom, it is admitted, the présent railway Com- 
pany claims, and in his deed he conveyed ail the land to the right of 
way of the Western & Atlantic Railroad; thereby parting with ail 
his interest, by a fee-simple conveyance, in and to the part over 
which, in his original pétition, he claimed an outlet from East Gray 
street. The spécial master holds him estopped from setting up any 
claim to an outlet over land which he had thus conveyed. The spé- 
cial master further flnds that there was no outlet whatever across 
the Western & Atlantic Eailroad into Marietta street, opposite to 
East Gray street, as claimed in complainant's amendment, and con- 
cludes that Mr. Murphy had no outlet whatever through East Gray 
street, and that the most that could be claimed for it was that it 
ran up to and abutted against the railroad right of way, and there 
ended. He further flnds and concludes, as a conséquence of this, 
that Mr. Murphy has not been damaged at ail by the laying of the 
railroad tracks across this strip which is called "East Gray Street." 
On this suhject the spécial master says: 

"In what way is Mr. Murpliy damaged by this occupancy upon the part of 
the railroad of this east extension of Gray street? He had no property abut- 
ting upon it. It led only through the property of the railway Company. It 
led only to the property of the railway company. I cannot understand how 
he was in any wlse damaged by the act of the company in taking exclusive 
IwssessiQn and control of it, and I therefore will report a finding that he is 
not in any wise damaged by the act of the railway company in laying their 
traoks across the east extension of Gray street." 

This conclusion of the spécial master (which will be conflrmed by 
the court) that Mr. Murphy has sustained no damage whatever on 
âccount of the occupancy by the railway company of what is called 
the "East Extension of Gray Street" renders unnecessary the déci- 
sion of the questions heretofore mentioned. This outlet is of no 
benefit whatever to Mr. Murphy unless it leads in some way across 
the railroad tracks into Marietta street. The spécial master flnds 
that it does not, and there is ample évidence to support his flnding. 

Another flnding of the spécial master is excepted to by both par- 
ties, and this is the allowance of |500 to Mr. Murphy for the actual 
ihvasion of thé corner of one of the lots, which lie undoubtedly 
owns, by the railway company, and digging down and carrying away 
his soil. The spécial master might hâve found something more, or 



472 99 FEDERAL REPORTER. 

hé might hâve found something lëss, possibly; but' thé ^tQount he 
dia ând is not unreasonàble to either party, and it will not be inter- 
fered with. 

The railway company excepts to the spécial master's conclusion 
that the complainant is entitled to an injunction to restrain it from 
using what is called the "North Extension of Gray Street." The 
spécial master held that Mr. Murphy had an easement in this street, 
as appartenant to the property which it is conceded he owns, and 
that the laying of its tracks along and upon the same by the rail- 
way company infringed his rights. The spécial master says that he 
arrives at this conclusion in favor of Mr. Murphy' by the same pro- 
cess of reasoning by whîch he found against him as to the east 
extension. In this instance the easement was appurtenant to his 
property, ând was valuable to him, and in the other it was not. His 
cpnclusîoii seems to be fully sustained by the évidence, and it must 
standj ' 

In conclusion, it may be stated that the report of the spécial mas- 
ter in this case is not only satisfactory, but it is an admirable state- 
ment and exposition of the rights of the parties in this case. While 
it is true that there was conflicting évidence, his conclusions seem 
to be, in every instance, the resuit of a careful study of the facts, 
and to be in ail respects well supported by the évidence. My main 
perplexity about this case has been due to the fact of the apparent 
familiarity of the complainant, Mr. Murphy, with the locality in con- 
troversy, and his évident sincerity as to the location of his part of 
the D'Alvigny strip, as well as the testimony of witnesses before 
the master who were also apparently familiar with the surround- 
ings, and who located the boundaries of différent parts of this strip 
by physical objects. But after a thorough examination, and careful 
réfection about it, I am satisfled that ail this is not sufflcient to 
overturn the spécial master's report on this subject. AU the excep- 
tions of both iparties will be overruled, and a decree entered conflrm- 
ing the report of the spécial master. 



INTEBSTATB STOCK-YARDS OO. v. INDIANAPOLIS U. EY. CO. et al. 

(Circuit Court, D. Indlana. January 27, 1900.) 

No. 9,789. 

1. Cabribrb— Interstate Commerce Act^^Roads Subject to Provisions. 

A terminal Or belt railroad, company, whose Une Is In and around a clty, 
and entirely within one state, whieh recelves Interstate freight for ship- 
ment from or delivery to points on Its Une on through bills of lading is- 
sued by other companies on whose Unes the shlpment begins or ends, sub- 
mits its road to a commoa control for continuons shlpment, within sec- 
tion 1 of the Interstate commerce act, and Is subject to the provisions of 
such act 

2. Same. 

The right of a shlpper to Invoke the provisions of the Interstate com- 
merce law against discrimination on Interstate shipments against a rail- 
road company on whose Une he is located is not affeeted by the fact that 
the duty of such company to recelve and handle aU freight consigned over 
its Une wlthout discrimination arises from a state statute, rather than 
from a voluûtary arrangement with Connecting Unes. 
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3. Same — Suit for Discrimination— Jubisdiction—Partibs. 

A terminal or belt railroad company, which owns and leases tracks and 
switches in and around a city, and entirely within one state, and which 
has entered into a contract with the several roads entering the city, 
under which its proiserty is entirely managed and operated by a board of 
managers composed of a member selected by each of such roads, who pay 
a flxed rental therefor, is a proper, but not a necessary, party to a suit 
against such roads for violating the Interstate commerce act by dis- 
criminating against a business establishment loeated on its lines, and its 
joinder in such suit does not deprive a fédéral court of jurisdlction. 

4. Same— SwiTCH Service — Discrimination. 

Under the Interstate commerce act a common carrier of Interstate fxeight 
cannot lawfully deny switch connections or service to one person, place, 
locality, or kind of trafHc which it affords to others similarly situated; 
and one who has bullt a switch connection with the track of a railroad, 
witli the consent of the company, has an implied right to service at such 
switch, and, unless such service is llmited, elther expressly or by implica- 
tion, he may lawfully insist that the carrier shall there receive and de- 
liver ail such freight as it customarily carries, aad for the receipt and de- 
livery of which the switch is suitable and convenlent, 

6. Same. 

ïhe Union Railroad Transfer & Stock- Yards Company (which after- 
wards becaine the Belt Railroad & Stock- Yards Company), which con- 
structed and owns a belt line of railroad in and around the city of In- 
dianapolis, intersecting and Connecting with other roads entering the city, 
was required, by an ordinance, which it accepted, and which was after- 
wards embodied in a state statute, to extend to ail persons doing business 
on or along its Une fuU facilities to connect switches with its road, and to 
carry and transport freight to and from such switches at rates per car 
not exceeding those charged for through freight of like class and char- 
acter. Held>, that such ordinance and statute imposed upon the company 
the duty of affording to ail persons eonstructing such switches equal and 
impartial service in respect to ail freight, and that neither such company 
nor its lessee could lawfully limit the right to use such switch connections 
so as to exclude any kind of Interstate freight transported over its line, 
for the purpose of giving to itself or to another a monopoly in the receiv- 
ing or shipping of such freight. 

6. Same — Livb Stock — Eepusal to Dbliver to Ownek's Agent for Fbbd 

AND Gare in Transit. 

Neither the national live-stock shipping law, nor that of Indiana, which 
is identical, requiring stock in shipment to be unloaded, fed, watered, and 
rested within stated times, justifies an interstate carrier of stock in dis- 
crimlnating between différent stock yards at the same place by refusing 
to deliver such stock at one of the yards, although consigned to it by the 
owner for care. Such statutes impose the duty of feeding and caring for 
the stock in the first instance upon the owner, and the carrier has the 
right to control the same only when the owner or person in charge neg- 
lects such duty. 

7. Same — Suit for Discrimination— Jurisdictign op Equity. 

The rule that équitable relief will not be granted until the complain- 
ant's right or title has been established in an action at law does not apply 
where the subject-matter of the litigation is alleged discripiination in 
violation of the interstate commerce act; and where^ in such case, the l'em- 
edy at law is not adéquate, equity will take jurisdlction. 

On Motion for Preliminary Injunction. 

Ferdinand Winter, for complainant. 

Baker & Daaiels, Morris, Newberger & Curtis, W. A. Ketcham, 
John B. Cockrum, Miller, Elain & Fesler, JoM Gr. Williams, Samuel 
O. Pickens, and E. C. Field, for défendants. 
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P,^KER, District Judge. This is a suit by tl^e Interstate Stock- 
Tards Company agaipst the Indîanapolis Union Kailway Company, 
the Clevelaud, Cincinnati, Chicago & St. Louis Eailway Company, 
the Pittsburg, Cincinnati, Chicago & St. Louis Eailway Company, 
the jOincinnati, Hamilton & Dayton Eailway Company, the Cincin- 
nati, Samilton & Indianapolis Eailroad Company, the lake Erie & 
Western Eailroad Company, the Chicago, Indianapolis & Louisville 
Eailway Company, the Indiana, Decatur &. Western Eailway Com- 
pany, the Peoria & Eastern Eailway Company, and Volney T. Malott, 
as réceiver of the Terre Haute & Indianapolis Eailroad Company, 
charging eàch with unlawful discrimination against the complain- 
ant in tbe transportation of Interstate commerce hy refusing to de- 
liver at its switch live stock in car-load lots consigned to ît from 
other States for delivery at its stock yards in the city of Indianapolis, 
and tb reçeive for shipment live stoëk in car-load lots to be trans- 
portée! and delivered to, ^consignées' in other states than the state of 
Indiana. On the flling and présentation of the bill of complaint 
4uly; Tferifled, a temporary restraining order was entered, enjoining 
suchialleged discrimiiiffltion until the further order of the court, and 
a day was flxed for hearing the coinplaînant's . application to enter 
an order of injunction for the lik^ purpose, to continue in ïorce until 
the final détermination .of the suit. This application has been heard 
on the verifled bill of complaint, the ^ërifled answers of certain of 
the défendants, and on numerous, aiHdavits filed by the respective 
parties. ïhè, application,, fer oadly gtàted, présents ônly two ques- 
tions : , Pirst. Is the cause of action exhibited in the bill of complaint 
within the jurisdiction of this court? Second. Under the facts and 
law of the case, is it shown that ttië nnliawful discrimination com- 
pktineid of exists or. is threatenèd? 

The défendants claim that the Indianapolis Union Eailway Com- 
pany, if not an absolutely indispej^sable party, is at least a necesi 
sary party, and, being within the jurisdiction of the court, must be 
tiiade a party;' and becanfee it is' a corporation creàted under the 
lavFS of the state of Indiana, and its railroad is locajtèd and opisrated 
exclusively within the county of Marion, in this state, that it is not 
engaged in intersitate commerce, within the true construction of the 
Interstate commerce act, and is, therefore, subjeet only to the juris- 
diction of the courts of the staté fôr the redress of the grievances 
complained of. Ail the parties défendant except the Union Eailway 
Company are confessedly common carriers of Interstate . commerce, 
and no questioflr is made but that this court has jurisdiction over 
them,!unless such jurisdiction is ousted because the Union Eailway 
Company is a necessary or indispensable party over which the court 
has no jurisdiction because it is noi j^tigaged in Interstate business. 
If the Indianapolis Union Eailway Company is a necessary party, 
without the présence of which a decree cannot be rendered against 
the other défendants without préjudice to their substantial rights, 
then it would be the duty of the court to dissolve the restraining 
order, to overrule the application for a temporary injunction, and 
to dismiss the bill. The Indianapolis Union Eailway Company is 
a corporation organized under an act of the gênerai assembly of 
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the State of Indiana for thç incorporation of union railway com- 
panies approved March 2, 1885, and as such. it bas constructed, and 
now owns in the city of Indianapolis a system of railways, side 
tracks, and switches connected* in or near said city with the above- 
named railroads, operated, respectively, by said railroad companies 
and Volney T. Malott, as receiver. The Belt Eailroad & Stock- Yards 
Company is a Consolidated corporation, the constituent members of 
which are the Belt Railroad & &:tock- Yards Company and the Belt 
Eailroad Company of Indianapolis, which were incorporated under 
the gênerai laws of the state of Indiana for the incorporation of 
railroad companies, for the spécial purpose, stated in the articles of 
incorporation, of providing a convenient method for the tiansporta- 
tion and transfer of freight and stock across, through, into, and 
aronnd the city of Indianapolis, and to eiïect the speedy and econom- 
Ical exchange of such cars between ail the railroads entering or pass- 
ing through said city, and for the érection and maintenance of ample 
stock yards for the accommodation of ail the live stock that may 
be brought into or pass through said city. The Belt Railroad & 
Stock- Yards Company, whose name, until changed by the decree of 
the Marion circuit court of the state of Indiana, was the Union 
Railroad Transfer & Stock- Yards Company, immediately upon its 
incorporation applied to the common council of the city of Indianapo- 
lis for assistance to the extent of |500,000 of the bonds of the city 
in the construction of the railroad proposed to be constructed by it, 
nataely, a railroad extending around the city, and Connecting by 
means of side tracks and switches with ail the railroads which en- 
tered the city, and also with the railway of the Indianapolis Union 
Railway Company, and with the manufacturing and other establish- 
ments and places of business in or near the city, whereby through 
freight trains and Cars being transported upon any of the railroads 
entering the city could be carried around the city, and ail freight 
sent to or by persons, firms, or corporations at their places of busi- 
ness connectée! by switches with the Belt Railroad could be directly 
delivered upon or received from said switches; and, to induce the 
city to give such assistance, said company proposed in writing to 
the common council of the city, if it would extend such assistance, 
that it would construct said railroad, together with ail necessary 
and proper switch connections with other railroads crossed by it, 
and with permission to manufacturers and others to connect with it 
by switches and side tracks; which said proposition was accepted 
by an ordinance adopted by the common council of the city, and the 
bonds of the city to the aboTc-named amount were issued to the Belt 
Eailroad Company, whereby it was enabled to construct its railroad. 
The fourth section of this ordinance which was accepted by the Belt 
Railroad Company is as follows: 

"Sec. 4. The said Union Railroad Transfer & Stock- Yards Company [Wliose 
name was thereafter changed by decree of court to the Belt Kailroad & Sloek- 
Yards Company] shall extend to ail persons doing business on or along the 
line of said railroad full facilities to connect switches with the said road, and 
shall carry and transport freight to and from such switches at rates per car not 
exceeding that charged by said company for transporting through freight of a 
like class and character over said road." 



476 99 FEDERAL KEPORTBR. ' 

By an act of the législature of this' stàte approved March 2, 1877, 
toë foregoing ordinanèe was enacted into law, the fourth section 
of which act is in the identical language of the fourth section 
of said ordinance. The switch conriections now owned and used 
by the complainant were connected with the Belt Railroad in or 
about the year 1880 under and pursuant to the foregoing ordinance 
and statute. The act of March 2, 1885, under which the Indian- 
apolis Union Bailway Company is incorporated, and which author- 
ized it to lease and operate the Belt Eailroad, provided as foUows: 

"Sec. 11. Any such union railway company may by agreement In writing 
wlth any railroad company, not being one of said proprietary coœpanies asd 
ownlng or operating a railroad which extends to, into or through, or near the 
town or dty Jn or near which such union railroad is or may be sltuated, admit 
said last mentloned railroad company to the use of the tracks, side traclss, 
swltçhes, dépôts, dépôt grounds, yards, sheds and other structures or railroad 
facllitles and appliances (including the use of Its belt railroad and belt railroad 
facllitles. If any) during such time, on such terms and conditions, and for such 
compensation or rent as may be agreed upon. The right of any associate com- 
pany to continue in the use and enjoyment of the property and facllitles of tlie 
union company may be made to dépend upon the f aithf ul performance of such 
terms and conditions by such associate company as may be inserted In said 
agreement. The companles which may be so admitted are herein designated 
as associate companies: provided, that no such associate conlpany shall be 
admitted to the use of the ptoperty and facllitles of such union railway com- 
pany exeept upon the unanlmous vote of the directors of such union company." 

The thirteenth and fourteenth sections of the act provide that, 
in case other railroad companies are admitted to the use of the 
railroad and other property of the Union Eailway Company, a 
board of managers shall be appoiàted, composed of one représenta- 
tive selected by each railroad having such use, to whom it shall be 
compétent to delegate so much of the authority, power, and juris- 
diction of the board of directors as may be agréed upon. The sev- 
enteenth section provides that any agreement entered into before 
the taking effect of the act for the use of such property by other 
railroad companies shall hâve the same force and effect, and be 
as valid and binding, as if it had been made after the taking effect 
of the act. By the last preceding section the so-called "reorganiza- 
tion agreement" of October 17, 1$82, was ratifled and conflrmed. 
The flfth and sixth clauses of this agreement provide for an ap- 
praisement of the value of ail the property, including the lease of 
the Belt Eailroad, owned by the Union Eailway Company; also 
of ail engines, cars, and other equipment, tools, or machinery used 
in operating and maintaining the Belt Eailroad; and that such 
appraisement shall for ail time to corne constitute the basis on 
which the flxed rental shall be computed and paid as hereinbefore 
provided. The seventh clause provides that interest at the rate of 
7 per centum per annum shall be paid upon the appraised value 
of ail such property, and the amount thereof shall constitute the 
flxed rental to be paid to the Union Eailway Company by the sev- 
eral other railroad companies making use of the same, and said 
flxed rental shall be from time to time divided into as many equal 
shares as there are railroad companies using said property, and 
each company so using the same shall pay one of said shares. The 
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eighth clause provides that the tracks of the Union Railway Com- 
pany shall be used exclusively, as far as possible, for passenger 
train service and such local freight deliveries as may be necessary 
in conséquence of the location of freight houses and private sidings. 
Ail other freight transfers and deliveries shall be made over the 
Belt Eailroad. And it further provides that ail expenses growing 
out of the maintenance, opération, renewal, and replacement of the 
Belt and Union Railroads, including taxes, assessments, Insurance, 
wages and salaries, and moneys paid for damages to person or 
property shall be paid by the several companies having the joint 
use of the property in proportion to such use on the wheelage basis. 
In the ninth clause the property is spoken of as the joint property 
of the companies using the same. The tenth clause imposes upon 
the companies the obligation to pay the cost of rebuilding or re- 
placing the property in case of a partial or total destruction by flre 
or other cause. In the eleventh clause each company is made re- 
sponsible for loss or damage to person or property, except to prop- 
ertj' used in common, which arises out of the conduct or neglect of 
its own employés; claims for loss or damage to person or property, 
including property used in common, arising out of the conduct or 
neglect of employés paid in common, shall be paid by the Union 
Railway Company, and ail moneys so paid by it are to be charged 
to the current account of expenses of operating and maintaining the 
belt railroad and union railway property, as the case may be, and 
paid by the companies using the property on the wheelage basis, 
as provided in clause 8. The twelfth clause provides that the cur- 
rent opération, maintenance, renewal, and repair of said Belt Rail- 
road and said Union Railway Company property shall be conducted 
by a board of managers, to be composed of one représentative 
from each company using said Union Railway Company property, 
and under such rules, and by such officers and emplo.yés as said 
board shall prescribe; and it further provides that the board of 
managers is hereby vested with authority to make rules governing 
ail joint employés, and to prescribe the terms and conditions upon 
which such Belt Railroad and said Union Railway Company prop- 
erty may be used in common; also to appoint ail officers, agents, 
and employés who may be necessarj' to conduct the joint business. 
They shall also flx the time of the arrivai and departure and regu- 
late the movement of ail trains upon said Union Railway property 
and said Belt Railroad. Each company shall reeeive equal and im- 
partial privilèges in the use of said joint property. Ail flnancial 
transactions incident to the maintenance, opération, renewal, and 
replacement of said property shall be conducted wholly through 
the officers and agents of the Union Railway Company. The four- 
teenth clause provides that the grant of right of joint use of said 
Belt Railroad and said Union Railway property, subject to the con- 
ditions above stated, is hereby made perpétuai to the companies ac- 
cepting the same and executing a certifled copy of this agreement; 
and it further provides that each of said companies binds and ohligates 
itself, its successors and assigns, to forever continue the joint use 
aforesaid, and subject to and upon the terms and conditions herein 
stated. 
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The jPelt; Eailroa^ & Stocli-YardsC^iiapany wa^iincprpprated for 
tbe, pviiîpose of proyiding a couvenieiit method for thé. Transportation 
and tpajoàfer of freigh,t\aiid stock cars throi^gh, into, and around the 
çitjipf îndianapqlis, andjto ^ect the speedy and eçonomical ex- 
ohange of ;8;Uch cars between ail ràilrpads entering intp or passing 
throixgb ^^ city. The, ordinaacçï ,pf it^e city, v?hiçh itscçepted, re- 
quiiiçd it,|.to .cpnsjtruct ^ railroad wxth.all necessary and proper 
switchjsonnectiônsi with ail othér.railrpads crossed hy it, and eï- 
pressly riequired it tp èxtei^d io ail persons doing husiness on pr 
along , the iine of its railroad fuU facilities to connect swltches 
with its faolçoad, and to carry and transport ail freight to and from 
suchpwitches at ratesf per car, npt excéeding that charged by it fpr 
traflspprting through freight pf thp like class; andjcharacter. The 
act pjf March S<, 1877, in express ternis iimppsqdth^fsam^ du ciës upon 
it. If the Belt Eailrpad Conipany had made with eaçh of the other 
défendants an arrangement to receive frpm them cars containing 
freight transported from other states, and to deliver the same to the 
consignée upon the consignee's switch pr side track cpnnected with 
its rajÏFPad; cpuld it be ^Pibted that in handling such freight it 
wpuld hâve been engag&i^in Interstate transpprtatipn? Such an ar- 
rangement sï^euld, hâve jiiade the. Belt, Railrpad a, cpmmon carrietr 
for a, continpous sMpment pf Interstate freight withxn the terms pf 
the intersta,te copimerce act. , But it is contended by the défendants, 
because the jurisdiction of this court is. lirnited to tjje enforcement 
of right growing ont pf national legislatipn in the a-bsepnce of diverse 
citizenship, that the articles of incorporation, the prdinance, and the 
ratifying Statute are iprelevant, ajid shpuld be disçegarded. The 
cpmplaipant; dpes not resert, to lh|e Jurisdiction pf this; court tp en- 
fprce its right tp switch service generally, fpr that, fpr want of di- 
versity of citizenship, would not bewithin its jurisdiction. It simply 
complains of discrimination as to switch service in respect tp Inter- 
state freight, and of the refupfil: tp transport and; deliver such 
freight in açcordance with the terms of thrpugh bills :of lading. It 
seeks to hâve the Belt Eailroad and its lessee, the Union Railway 
Company, as a carrier. engaged in thé transport^tion of Interstate 
freight received from cpunecting interstate railroadsj which it has 
VPluntarily received for shipment and delivery, compelled to carry 
and deliver the,. sa,me;;in açcordance ;with thç bills pf; lading under 
which such freight was received. Its right to this relief grows out 
of national législation. But why is the complainant' not entitled 
to show that its right to , such switch service for interstate freight 
consigned to or received byit does not rest solely upon the ground 
that such service is voluntarily afforded to others and denied to it? 
Is it any the less a discrifliinatipn, within the prohibition of the in- 
terstate commerce act, that the party complaining has a légal right 
created by ordinance and statute to the service which is denied, 
thau if the right to such service grçw out of mutual arrangement be- 
tween Connecting interstate carriers? .The duty in the one case 
grows out of contraçt, and in thf other is created by law. But in 
each case the obligation to perform th^ duty is equally binding. 
Neither grows out of fédéral législation, but either may be looked 
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to in determining whethér there bas been a discrimination in the 
performance of that duty within the prohibition of the interstate 
commerce act. The thing forbidden by the fédéral statute is dis- 
crimination by a carrier engaged in whole or in part in the trans- 
portatioli of interstate freight, and Whether the existence of such 
discrimination dépends on the duty of the carrier created by stat- 
ute or on a duty growing out of contract, express or to be inferred 
from a common course of business, would seem to be quite imma- 
terial. The jurisdiction of this court does not dépend upon the ulti- 
mate détermination of the case, but on the question whether it is 
made to appear by the averments of the bill of complaint that the 
Union Eailway Company has diseriminated, within the true intent 
of the interstate commerce act, in failing to perform a légal duty 
ôwing to the complainant by ref asing to deliver or to receive inter- 
state freight, consigned to or by it on through bills of lading on its 
switch connected with the Belt Railroad. It seems to me that the 
complaint shows the existence of a duty imposed upon the Union 
Railway Company to deliver and receiye interstate freight con- 
signed to or by the complainant on its switch connected with the 
Belt Eailroad. The àgreement referred to in the complaint, and 
hereinbefore set out, leads to the same conclusion. The eiïëct of 
this àgreement is that the Union Railway Company, as a corporate 
entity, and as the lessee ând owner of the Belt and Union railway s, 
locomotives, cars, and other property pertaining thereto, leases the 
samè in pei'petuity to the défendant railway companies otber than 
itself, and as compensation for such lease receives a âxed rental 
coipputed upon the value of the property which is to be paid by 
the leasing companies to it for its own exclusive use as a distinct 
corporation. It has nothing to do as a corporation with the use 
that is to be made of the leasehold property. Its board of directors 
bas no control ovér such use. The railroads and other leasehold 
property are placedunder the exclusive control and management of 
a board 6f managers, which is a body distinct and separate from 
the Union Railway Company or its board of directors. This board 
of managers does not, in any respect, represent or act for the Union 
Railway Company as a corporation, but acts solely as the représenta- 
tive of the other railway companies which are engaged in using 
and operating the Belt and Union Railroads for their own several 
purposes in perf orming their duties as interstate common carriers 
of freight and passengers. Every agent and employé who has any- 
thing to do in the maintenance and opération of the Belt and Union 
Railroads is employed by this board of managers. The entire ex- 
pense of their maintenance and opération is paid by the railroads 
having their use in proportion to the use by each severally on the 
wheelage baSis. If there is loss or damage to person or property, 
caused generally by the companies having such use, it is, in the first 
instance, paid by the Union Eailway Company; but it is treated 
as an expense of the opération, and is chargea to and repaid by the 
operating companies on the wheelage basis. The offlcers of the 
Union Railway Company hâve nothing to do except to keep the ac- 
oount of the operating expenses, and apportion them to the operating 
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CQiapanies,, an<î collect from each its proportionate share of such 
operating expenses, and disburse tke moneys so received in payment 
of; salaries, w^es, taxes, and oth^, expenses. In ail this they act 
simply as agen^^. and employés «f the operating cojmpanies. Their 
salariai! are included in tlie expenses, which, under the eighth clause 
are paid by the operating companies on the wheelage basis. The 
switching charge of one dollar per car which is coUected from each 
railroad company for the transportation of its cars over the Belt 
and Union Kailroads is not paid to or received by the Union Eail- 
way Company for its own beneflt, as is the flxed rental which is 
paid for the use of the property, but is collected for the joint beneflt 
of the operating companies exclusively; and the aggregate amount 
of such charges is credited in each month upon the operating ex- 
penses for that month, and the balance is then apportioned to the 
operating companies severally on the wheelage basis. Frbm the 
foregoing review of the facts it seems perfectly clear that under 
the third clause of the flrst section of the Interstate commerce act 
the Belt Bailroad leased to the Union Rail way Company is to be 
regarded as a part of the railroad System of each of the other de- 
fendant railway companies, except the Union Eailway Company, 
so that, for the purposes of interstate freight trafflc, the complain- 
ant's stock yards and switch connections are to be treated as being 
connected with each of said railroads. And, if there is any discrim- 
ination by either of them, or any other violation of duty in respect 
to the delivery or receipt of interstate freight to or from the com- 
plainant by the défendant railroad companies, other than the Union 
Eailway Company, it is entitled to invoke the jurisdiction of this 
court for the relief sought by the bill of complaint. If the Union 
Eailway Company is to be regarded as operating a belt railroad as 
a common carrier, then, as it received shipments of interstate freight 
consigned to or from the complainant on through bills of lading is- 
sued by the défendant railroad companies upon whose Une the ship- 
ment begins or ends, it is to be treated as having subjected the Belt 
Railroad tp a common control for a continuous shipment within 
the flrst clause of section 1 of the interstate commerce act. Cincin- 
nati, N. O, & T. P. Ey. Co. v. Interstate Commerce Commission, 
162 U. 8. 184, 16 Sup. Ct. 700, 40 L. Ed. 935. If, on the other hand, 
the Union Railway Company is to be regarded as operating the Belt 
Railroad in its corporate capacity as a switching road f or the other 
défendant railway companies, , for a switching charge to be paid to it 
for its own use and beneflt,, then it is properly joined as a neces- 
sary party défendant. But, if the Belt Eailroad is being controlled 
and operated by the other défendant railroad companies, as joint 
sublessees of the Union Eailway Company, then the latter company, 
while a proper, is not a necessary,, party. But in either case, if the 
discrimination charged as to the shipment of interstate freight is 
shown, the court would be ,autliorised to entertaiin jurisdiction; for, 
if ,it be concededi jthat the Union Eailway Compai^.is not engaged 
in carrying interstate freight over, the Belt Railroftd, and hence is 
simply a proper, but not a necessary, . pajty, tbe only resuit would 
be that the CQurt would dismiss thfid suit as to it, and would retain 
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jurisdiction as to the other parties défendant. The court, however, 
while of opinion that the Union Bailway Company is not a neces- 
sary party, is still of the opinion that it is so implicated by the aver- 
ments of the bill and the proof s in the alleged discrimination charged 
against ail of the défendants that it is proper to retain jurisdiction 
over it as a party défendant. For thèse reasons the court must dé- 
cline to dismiss the bill for want of jurisdiction. 

The remaining question is whether, under the facts and the law, 
it is shown that the unlawful discrimination complained of is threat- 
ened or exists. It is clear, by force of the express terms of the 
Interstate commerce act, that in respect of Interstate commerce 
there can be no lawful discrimination to the advantage or disad- 
vantage of any person, place, locality, or kind of tratïic. A com- 
mon carrier of interstate freight cannot lawfully deny switch con- 
nections and service to one person, place, locality, or kind of traf- 
flc which it affords to others similarly situated. The complainant 
is the owner of switch connections with the Belt Railroad, which 
hâve been in existence for a long period of time. Such switch con- 
nections were made with the consent of the Belt Railroad, and un- 
der the authority of the fourth section of the ordinance and statute 
above mentioned. The contention of counsel for the défendants 
is that thèse switch connections were made simply for the purpose 
of delivering and receiving dead freight thereat and therefrom. 
The existence of switch connections rightfully existing implies the 
right of the owner thereof to service thereat by the carrier con- 
senting to such connections. It would be a vain and foolish thing 
to incur the labor and expense of making such connections unless 
they were to be used in connection with the transportation of 
freight to and from the same. And, unless the right to service 
at such switch connections is limited, either expressly or impliedly, 
the owner thereof may lawfully insist that the carrier shall there 
deliver and receive ail such freight as it customarily carries, if 
the switch connections are suitable and convenient for the delivery 
and receipt of such freight. There is ûo évidence of any limitation 
of the purposes for which the switch connections now owned and 
used by the complainant should be used, other than that which is 
to be implied from the fact that such connections were constructed 
for the delivery and receipt of dead freight. In the opinion of the 
court, the Belt Railroad could not lawfully limit the right to use 
such switch connections for any kind of interstate freight trans- 
ported by it. Any such limitation would be prohibited by the true 
construction of the fourth section of the ordinance and statute. 
The ordinance and statute under which they were put in cannot be 
construed as liraiting the right to use the switch connections of 
the complainant solely for the receipt and delivery of dead freight. 
There is nothing in the ordinance or statute justifying such a con- 
struction. The language of the fourth section of each is clear and 
unambiguous. Each requires switch connections to be granted to 
ail persons, and service in respect of ail freight to be afforded upon 
equal rights and impartial terms. It is to be assumed that the 
switch connections were put in upon the implied understanding 
99 F.— 31 
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tàat'thé owaers of such connections should, so long as they ex- 
jstedj hare thè right to service thereon for ail sorts of freight and 
upon impartial terms. It would do violence to the language em- 
ployed to construe it as couhsel for the défendants contend that it 
should be construed. They construe it as though it read to afford 
f ull facilities to connect switches with the Belt Kailroad for the 
delivery of ail freight other thanli^e stock, and to carry and trans- 
port such dead freight to and from such switches. There is not 
a word in the ordinance or in the statute, nor anything in the situa- 
tion of the parties, to show that elther the city or the state had any 
purpose to establish or encourage the stock-yards business of the Belt 
Kailroad, or to confine the location of the stock-yards business to any 
particular locality, or to limit the number of stock yards in or about 
the city. If it had been the intention of the city or state to secure to 
the Belt Kailroad & Stock-Yards Company a monopoly of the stock- 
yards business for ail time to come, it would hâve been easy to hâve 
so provided in plain and unambiguous terms. îfothing short of the 
clearest and most unambiguous language would justify the court in 
holding that it was the purpose of either the state or city to create 
a perpétuai monopoly. It may well be doubted whether a statutory 
enactment for that purpose would not be declared void, as in conflict 
with the constitution, which provides that the gênerai assembly shall 
not grant tô any citizen or class ôf citizens privilèges or immunities 
which^ on :the same tenus, shall not equally belong to ail citizens. 
The business of operating Mid malntainiiig a stock yards for priva te 
gain is separate and distinct from thàt of operating and maintaining 
a railroad.i •■ The business reserved to itself by the Belt Kailroad & 
Stock- Yards Company in its lease of its raUroad and railroad property 
to the Indianapolis Union Railwày Company is that bf maintaining 
and operating a stock yards for private gain. In the lease to the 
Union Kailway Company the latter agrées to assist and encourage the 
stock-yards business of the lessor colnpany so far as it may lawfuUy 
do so. This stipulation does not authorize the Union Kailway Com- 
pany to assist the Belt Kailroad & Stock- Yards Company in its 
private business as a stock-yards company in creating and perpetuat- 
ing a monc^oly. It is not to be suppôsed, whatever may be the 
private views of the judge as to monopolies and trusts, that any 
self-respecting court could anywhere be found that would sanction by 
its decree the création or maintenance of a monopoly or trust, unless 
constrained so to do by some imperative requirement of law. It is 
flrmly settîed that a raUway company cannot discriminate, even in 
favor of itself, in respect of business which is not railroad business 
proper. Kailway Co. v. Dohn (Tnd. Sup.) 53 N. E. 937; Parkinson 
V. Kailway Co., L. R. 6 C. P. 554, 1 Nev. & McN. 280; Ilwaco Ry. & 
Nav. Co. V. Oregon S. L. & U. N. K. Co., 6 C. C. A. 495, 57 Fed. 673. 
By a stronger reason it will not be permitted to discriminate in favor 
of the business of another, even where, for a considération moving to 
it in respect to its railroad business, it has contracted to protect and 
encourage such other business. 

It is contended by counsel for the défendants that the national 
and state statutes requiring railroad companies to feed, water, and 
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rest live stock in transit give to such companies the right to select 
tlie agencies and places for the performance of thèse duties. This 
may be conceded, as a gênerai proposition, without affecting the com- 
plainant's right to relief. The act of congress provides that no rail- 
road Company shall confine live stock in cars for a longer period 
than 28 consécutive hours without unloading the same for rest, 
water, and feeding for a period of at least 5 consécutive hours, and 
that, when so unloaded, the animais shall be properly fed and wa- 
tered during such rest by the owner or person having the custody 
thereof, or, in case of their default, then by the railroad company, 
at the expense of the owner or person in custody thereof. The stat- 
ute of this state is a copy of the fédéral statute. The complainant 
does not ask that the défendant railway companies shall be required 
to do anything in violation of thèse statutes. It simply asks that 
live stock consigned to it, or to persons doing business in its yards, 
or contracted in the biU of lading to be unloaded, fed, watered, and 
rested there, shall be delivered in accordance with the contract. As 
the statute makes it primarily the duty of the owner or person hav- 
ing the custody of the animais properly to feed and water them, 
the complainant's stock yards would be regarded as the agent pro 
hac vice of the consignors or consignées under the bills of lading 
which designated its stock yards as the place of delivery. If the 
complainant does not properly discharge its duty, then, and only 
then, would the duty be devolved upon the carrier. In that case 
the company could employ the Belt Eailroad & Stock- Yards Com- 
pany or any other person to properly care for the animais, and, as 
the statutes provide, the carrier would hâve the right to charge the 
expense to the owner or person having charge of the animais, and 
would hâve a lien upon them for its security, and it would not be 
liable for any détention of the animais occasioned by having to care 
for them elsewhere; nor would the railroad company be bound to 
résume the transportation of such animais until the expiration of 
the flve consécutive hours of rest. Thèse considérations would 
seem to be a sufScient answer to this contention of counsel for de- 
fendants. 

The nature of the wrong complained of, the fact that it is of a 
continuing character, that it is not susceptible of accurate pecun- 
iary estimation, and that resort to actions at law would involve 'a 
multiplicity of suits, noue of which would end the litigation, ail 
tend to make it manifest that the remedy in a court of law is not as 
adéquate to afford relief as is the remedy in a court of equity. The 
jurisdiction in equity does not dépend upon the fact that there is 
no remedy at law. It is afforded whenever the remedy at law is 
not as full, adéquate, and complète as in a court of equity. The 
rule that équitable relief will not be granted until the complain- 
ant's right or title in respect of the subject-matter has been estab- 
lished in an action at law, does not apply where the subject-matter 
of the litigation is to prevent discrimination in violation of the In- 
terstate commerce act. 

A review of the évidence in this case would prove unprofltâble, 
and would needlessly protract this opinion. It sufflces to say that, 
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in the opinion of the court, the discrimination complained of is 
mafte ont by the proofs. An injunction pendente lite will be 
awarded. ; 



HIUJRBTH V. SPARKS MFG. CO. 

(Circuit Court, S. D. New York. December 29, 1899.) 
Unfaie Compétition— Imitation of Labels— Liability fok Making and Sbll- 

ING. 

A bill to recover for losses sustained by reason of unfair compétition 
may be malntained agalnst one wbo has made and sold to competltors 
labels and wrappers In imitation of complainant's, by tbe use of which, 
It is allegêd, complainant's business has repeatedly been interfered wlth, 
and the goods of others sold as his; and such bill is not demurrable be- 
cause it does not allège that such wrappers Were used as coverings for the 
spécifie klnd of goods sold by complalnant.i 

This is a suit in equity to recoyer damages for unfair compétition, 
and for an accounting. On demurrer to bill. 

Alexander P. Browne, for plaintiff. 
F. E. Barnard, for défendant. 

WHEELER, District Judge. Hie bill well allèges: That the 
plaintiff makes molasses candy, and sells it in a peculiar form of 
package, "consisting of a wrapper having a certain peculiar appear- 
ance, the whole being distinctive of the goods" made by him, and 
representing the same to the public as his manufacture, one f eature 
of which is a word having the appearance of being written in script, 
beginning with a capital letter, and the last letter extending beneath 
the body of the word, forming a s(;roll or flourish, and ail printed in 
red ink, whereby he has built up a large, increasing, and profitable 
trade. That the défendant has wrongfuUy printed, and furnished to 
business competitors of the plaintiff, wrappers similar to those of the 
plaintiff, in respect to : "The color of the ink used. Its being writ- 
ten in Script, with letters of substantially the same form, size, and 
style. The mark and flourish beneath said word. The length and 
gênerai appearance of the word. Its relative location on the wrap- 
per. Its similar prominence upon the package when the candy is 
wrapped. Its association with other printing in red on said wrap- 
per." "That in conséquence of the defendant's acts as hereinbefore 
set forth, and the unlawful imitation of the appearance of your 
orator's goods, to which it (the défendant) has directly contributed, 
and which it has in many cases originally produced and brought 
about, your orator's trade has been and is being and will continue 
to be wrongfuUy and unlawfully diverted, and the goods of many 
of your orator's competitors hâve been and are being sold as and for 
the goods of your orator, and upon the réputation acquired for the 
same by your orator, and thereby your orator is and has been deprived 

1 As to unfair compétition in trade, see note to Scheuer v. MuUer, 20 C. C. 
A. 165, and, supplementary thereto, note to Lare v. Harper & Bros., 30 0. C. A. 
37a 
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of large sales and profits of his own goods," and "that the said de- 
fendant, by its wrongful, fraudulent, and unlawful practices aforesaid, 
bas diverted to itself large profits which would otherwise hâve accrued 
to jour orator, the exact amount of which your orator cannot with 
certainty state ; but your orator believes, and theref ore charges, that 
the same amounts to the full sum of |3,000, and prays that the de- 
fendant may full and true disclosure make as to the same, and may 
be decreed to account therefor in full." The bill bas been deraurred 
to for want of equity, and the demurrer bas now been heard. The 
brief of counsel says: 

"The only grievanee presented against défendants is that they hâve sold 
labels to competltors of plaintiff, who hâve used them in unfalr compétition. 
The only use of which the plaintiff can eomplain is In compétition with his 
own use, namely, as wrâppers of molasses candy. It is not àlleged that thesé 
wrappers were not susceptible of an innocent use, or that défendants took 
part in their improper use, or intended them for such use. If the wrappers 
made were used for other candy, or for any articles other than molasses candy, 
plaintiff would hâve no eomplalnt against the users, and still less against the 
paper maker and printer." 

Although the bill does not allège an unlawful use in the sale of 
molasses candy, it does allège repeated interférence with the plain- 
tiff's business by unlawful imitation of the appearance of his goods, 
which could be done upon other goods of the same sort, not spe- 
ciflcally molasses candy, as well as with that. The foundation of the 
right to proceed in equity in such cases is the repeated tort, for which 
repeated suits at law would be an inadéquate remedy. In torts ail 
participants are principals, and the plaintiff could doubtless maintain 
an action at law against the défendant for each of the diversions of 
his business produced, brought about or contributed to by the défend- 
ant, as alleged in the extracts quoted from the bill. Walk. Pat. 
§ 407. The multiplicity having furnished équitable jurisdiction, the 
right to maintain the bill, upon the allégations quoted, and others 
of the same import, for full relief, follows. Demurrer overruled; 
défendant to answer over by the February rule day. 
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In re WOLFF. 

(Circuit Court, D. Missouri, E. D. February 9, 1900.) 

No. 3,768. 

1. RaILROADS— PUECHASER AT FORECLOSUEB SaLE— LiABIIJTT UNDER DeCBEE. 

A purcliaser of ail the property of a railroad company under a decree of 
foreclosure, which required such purchaser to pay ail liabilities incurred by 
the original company which were prior in lien to the mortgage foreclosed, 
may be held to account for a fund held in trust by the original company, 
in so far as, under the principles of equity, such fund could hâve been 
recovered by the cestui que trust from the receiver. 
3. Trusts — Insolvekct of Trustée— Right to Follow Trust Fund. 

A railroad company which held in trust a fund to be used for the 
beneflt of another company became Insolvent, having expended but a pan 
of the fund which it had deposited in its current bank account. Held, that 
by such mingling of the money with its own the trust became impressed 



gpon tbs entîre fund In the bank, and.so nrach of stjch fund as conld 
é*iaé«Iiaeld"W thé handB oî the têèdvfer v^as recOveratile bt thé benefl- 
; icJftjjyJibrtlhatBuch Identlflcatloo was; llraltea to thé «biallêst amount In 
i ftl^e ;baijk fC5}<pnt at ^ny one tiineia,fter th«i trust land ^ftâ fleposited, al- 
thpugh a!ja^^y..^uro;Ca.me,lnto th^ receiver's hahds. 

In the Matter bf thé înterteniiig Pétition of A: L. Wolff, Eeceiver 
of thé KâBsas HidlJtnd Railway Goflipany. 

'Bùfrlli/Zablç-islii,&:!3ûrrill ànd iSani H. West, for intervener. 
L. ï*.; Parker àiia^. T. Woodrufl, for défend 

ÀDAMS, District Judge. In the year 1888 the Kansas Midland 
Raiiway Company delivëred certain of its bonds to thç St. Louis & 
Sfin^rajqpiscqçilailway Cîompaiiylb trust to sell the same, and apply 
tfe procéda ft^ sale in the equipinept and improvement of the rail- 
road of the Ëiaiisas Midland Eailway Company. The St. Louis & San 
Francisco Bailway Company (hereafter called the "Frisco Comipany") 
spld thé boh^s, realized therefor fi367,586.50, aïjfl expènded in the 
due execùtibii of the trust 1324,554.82, leaving a balance of $43,031.68 
unacçountçd for. On receipt of the proceeds of the sale of the bonds 
in li888, tlie ï^risco Company deposited the same ii) a gênerai account 
kept by it, ifogether -with other monéys, and therea|l:er, from time to 
time, depogifed in that àcçount its çurrènt and othep receipts, and 
difew but, as occasion i^equired, monèy for the equ^pment and im- 
provemeiit of the road of the Kansas Midland Raiiway Company, as 
well as for the payment of its otber and personal obligations. The 
balance to the crédit of thé Frisco (Joinp^iny in this gênerai açcount 
taried from tinle to tiihe açcording tp the deposits in, and checks 
agàînst, thjé'àpcount; at ail times, however, up to December 23, 1893, 
showing some Ijâlance bh hând. On NoTOmber 15, Ï890, the balance 
aipounted itp $2!,265.55. yiiià reriiained unchanged from November 
15 to Decéîiiït'ér 12, 1890, aftejp which furthér deposits werd from time 
to time made, resulting in flïictuating balances unfil Dacember 23, 
1893, the date of the apppînt'ment of the receiver for said Frisco Com- 
pany, when it stood at |36,522.2fe. This last-mentioned sum came 
into the hands of the receiver. It appears that the St. Louis & San 
Francisco Kailroad Company, or the "New Frisco Company," as it is 
calIed, which became the purchaser of ail the property of the Old 
Frisco Company at a sale under a decree of foreclosure in the main 
case, took its rights under and subjéct to the provisions of the decree, 
requiring it to pay, among other things, ail liabilities incurred by tlie 
Old Frisco Company, which were prior in lien to the Consolidated 
mortgage under which the foreclosure was had. The spécial master 
to whôm this intervention was referred reports that the balance 
which came intp the hands of the receiver, namely, $36,522.28, was 
subject to the. original trust in favor of the Fansas Midland Eailway 
Company, and should be now paid to the intervener, whoisthe 
duly-appointed rtceiver of theKansas Midland Raiiway Company, by 
the New Frisco Company, undër the provisions of the decree of fore- 
closure in théHlàin case. ' 

Numerous exceptions are taken to the report of the spécial master, 
but two of th&m only were seriously argued, and involve ail tliat is 
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necessary for a final disposition of the case. Th.e fi^rst is that the 
spécial master erred in holding that the Old Frisco Company ever 
became a trustée with respect to the bonds in question, or ever 
became subject to the équitable doctrine goveming trustées, but be- 
came a simple debtor to the Kansas Midland Eailway Company for 
any unexpended balance of the money received by it as proceeds of 
the sale of the bonds in question. The second is that the spécial 
master erred in subjecting ail the balance f ound to the crédit of the 
Old Frisco Company in its depositories at the time the receiver was 
appointed for that company, to the satisfaction of the intervener's 
claira. 

As to the first of thèse questions, I am entirely satisfled with the 
conclusion reached by the spécial master, and will content myself by 
the statement that the docxmientary proof in the case clearly créâtes 
the relation of trustée and cestui que trust between the Old Frisco 
Company and the Kansas Midland Railway Company with respect to 
the proceeds of the bonds in question, and that as a resuit the défend- 
ant, as successor to the Old Frisco Company, under and by virtue of 
the decree of foreclosure in this case, must be held to an account 
on the theory of an original trust in the Old Frisco Company, so far 
as thè principles of equity applicable to the facts of the case will per- 
mit. 

The second exception raises the question whether, under the facts 
as already stated, the trust and obligation of the Old Frisco Company 
attached to the entire |36,522.28 turned ever to the receiver; or only 
to the 12,265.55, which is thé minimum balance at any one time of ail 
the funds with which the trust fund was commingled. Counsel hâve 
called attention to a large number of cases, both state and fédéral, 
in which the doctrine applicable to this case has been discussed; and, 
while there is some diversity of opinion found in the cases, I hâve 
reached the conclusion that the weight of authority, as well as rea- 
son, conduces to the resuit that the intervener's right to recover the 
trust fund in question must dépend upon his ability to trace it, or the 
fund with which it was commingled, into the hands of the receiver 
of the Old Frisco Company. It is now the settled doctrine that com- 
mingling a trust fund with the private funds of the trustée does not 
destroy the right of the cestui que trust to foUow it. The com- 
mingling being wrong, the entire fund is impressed with the trust; 
and, as long as an amount equal to the trust fund remains in the com- 
mingled mass, the same, and ail of it, to the extent of the trust fund, 
will be made to respond to the claim of the cestui que trust. This 
last-mentioned rule is in perfect correspondence with the rule first 
announced, requiring the cestui que trust to show that his money or 
property is in the hands of the trustée. It simply enlarges the raie, 
and allows recovery when and so far as the commingled fund in 
which the trust fund has been inextricably confused is found in 
the hands of the trustée. The foregoing propositions I believe to be 
fully supported by the authorities, and they are well set forth in the 
able opinion of Judge Phillips in the case of Metropolitan Nat. Bank 
of Kansas City v. Campbell Commission Co. (C. C.) 77 Fed. 705. A 
large number of cases are referred to and commented upon in thia 
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last-i]ienj:ioned case, supporting the conclusion reached. There îs 
anotjiër line bf authority announciiig tlie proposition that because a 
trust fûpà^ Tyhën appropria ted by a'tr:ustee to his own use, swells his 
assets, thè geiigral estate of the trustée, when insolvencj' supervenes, 
will be imprçsséd with a trust for the reimbursement of the cestui 
que trust, on the ground that such estate has been beneflted to an 
eiqual amount by ttié trustee's breach of duty. ïiut this rule, as I 
underfetand it, has not received th^ sanction of any fédéral court, and 
of but few state courts. The eqiiity, or, rather, want of equity, of 
such a rule is weil characterized by the court of appeals ef New York 
in the case of Cavin v. Gleason, 105 N. Y. 256, 11 N. E. 504, in which 
it is said: 

"We thiEk thisis quite tç» vague an equitj' for judicial cognizance, and we 
flnd no case justifying relief upon such a circumstance. In a very gênerai 
sensé, ail creditors of an insolvent may be presumed to hâve eontributed to 
the assets whi6h coùstltute the residuum of his estate." 

So it seems to me. If the f act that the money or property trans- 
ferred to a trustée has so increased his assets as, in and of itself, to 
entitle the créditer to a préférence, why will not ail gênerai creditors 
be entitled to the same préférence? The considération of their debts 
has at some time enhanced the f unds or estate of the debtor. FoUow- 
ing the well-settled rule already stated, that the entire account with 
which trust funds hâve been commingled may be appropriated for the 
satisfaction of the trust, and giving the intervener the fuU beneflt 
of that rule, I am of opinion that the minimum amount found at any 
one time in the account of the Frisco Company must be the maximum 
amount of the trust fund which by any possibility can be traced into 
the receiver's hands. Between November 15 and December 12, 1890, 
this minimoim amount stood at |2,265.55. This may possibly hâve 
iucluded a part of the original trust fund. At any rate, it is the 
remnant of the fund with which it was originally commingled. Ail 
the trust fund, excepting this remnant, had been before November 
15, 1890, disçipated or appropriated to the trustee's Qwn use. The 
identification of the original trust fund is hère lost, as to ail thereof 
except the remnant of |2,265.55; and certain it is that- no part of the 
original tryst fund can be traced into any of the deposits clearly 
shown to hâve been made by the Frisco Company after December 12, 
1890. It was ponceded at the argument that if in November, 1890, 
the whole accpunt had been drawn out by the Frisco Company, so that 
nothing remained, the tracing or identification of the trust fund 
would no Ifinger hâve been possible, and that no subséquent deposits 
would hâve been subject to the original trust. This concession was 
manifestly made on the ground that no part of the original trust 
fund could bç said to be mingled with that which was subsequently 
deposited. If that argumentas spund,-y-and I think it is, — the same 
conclusion should foUow as to ail funds subsequently deposited over 
and above the sniall remnant then on hand (for it is clear that ail trace 
of the trust fund was lost, except as to that remnant), and that this 
remnant represented the full amount of which, by any possibility, the 
original trust fund could then haye formed a part. It foUows that 
the intervener has failed toprove that any of the money of the Kan- 
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sas Midland Eailway Company, either in its original or commingled 
form, came info the hands of the receiver of the Frisco Company, be- 
yond the sum of $2,265.55, and that ail trace or identification of the 
balance of the original trust fund is impossible. Ail the exceptions 
to the report of the spécial master made by both parties, other than 
those relating to the amount of recovery, will therefore be overruled, 
and the exception of the défendant to such parts of the report as re- 
late to the amount of recovery will be sustained ; and, the case now 
being submitted to the court, a decree will be entered requiring the 
défendant, the St. Louis & San Francisco Eailroad Company, to pay 
to the intervener the sum of $2,265.55, with interest thereon f rom May 
15, 1897, the date of ûling the intervening i>etition herein, to the prés- 
ent time, at the rate of 6 per cent, per annum. 
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(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 313. 

1. Appeal and Error— Mandate on Rbversal— Jdrisdiction of Trial Court. 

Where a mandate from the circuit court of appeals to the circuit court 
directs the latter to vacate an order ratifying a sale by a receiver on the 
ground that the court was without jurisdietion in the suit, and directs 
that the purchase price in the registry of the court be repaid to the pur- 
chasep, the circuit court has jurisdietion to entertain a pétition of inter- 
vention by the sureties of the receiver, who paid such money into the 
court registry upon the erabezzlement by the receiver of the original pay- 
ment, and to direct instead that the money be returned to them on the 
ground tbat, since the appointment of the receiver was void, they were 
not liable on the bond. 

2. Rbcbivers— Appointment — Liabilitt on Bond. 

Where the appointment of a receiver was regular, and in a matter over 
which the court had taken Jurisdietion, and the receiver takes possession 
of the property, and embezzles the proceeds, the sureties on his bond are 
liable, though the bill under which he was appointed was afterwards dis- 
missed for want of jurisdietion. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

J. G. McCluer and Fielder C. Slingluff (C. D. Forrer, on the brief), 
for appellants. 

W. P. Hubbard, for appellees. 

Before SIMONTON, Circuit Judge, and PAUL and BKAWLEY, 

District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
a decree of the circuit court of the United States for the district 
of West Virginia. One Joseph C. Alderson, a citizen of the state 
of Maryland, âled his bill of complaint in the circuit court of the 
United States for the district of W^est Virginia against the Loch 
Lynn Heights Hôtel Company, a corporation of the state of West 
Virginia, and certain other parties, citizens and résidents of the 
state of Maryland. Upon the flling of that bill the property of the 
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défendait corporation wasi put into thé }i^n(^ of a receiver, whp 
took^ charge thereof. In tJie progress of the iqf^u^é, proceedings were 
had therein whereby, among iOtter thjngs, realty of the CQrpora- 
tion was sold by Somnieryille,,peceiTer, under the order of tl^e. pouFt, 
Pieldeij G.. ,glingluff becanae the purchaser of certain parcels of the 
real e^ta,te of the insolyçnt corporation, gommerville, the receiv- 
er, uponhis, appointaient as;^uch, was reqi;iired to give bond, with 
8\irety. He did this, an^ gave as his surety D. H. Taylor. The sale 
to Slinglu,^ was set agide, another sale, was ordered, and Som- 
merville, receiver, was ,'prdered to give an additional bond of $8,- 
000. This he did, with N. ;|:., Whitaker as, surety., Another sale 
havingtaken place, Slinglufl,,again became the purchaser in the 
sum of $16,610, and paid on Ms purQ,hase $5,536.66. This money 
was paid to the receiver. The receivet made his report of sales, 
and he was thereupon ordered to pay this sum of $5,536.66, and 
a further sum in his hands from other sales, — $116.52, — into the 
registry oî the court. The receiver did nôt do this, but emibezzled 
the money. Thereupon his suf eties paid the money for him, and 
it is in the registry of the court. In the ûnàl decree of the. circuit 
court this fact is distinctly stated, and the money is said to be in 
the haaids of the clerk of the, court to the crédit of the cause. Ex- 
ceptions having been takèn tothis^ final decree, and an appeal hav- 
ing beeh allôwed to thife court, the exceptions were âustained, and 
the decree q:Ç ihe circuit iÇft^rt ^was reversed. 90 JFédl 142. The 
mandate of this -courte , sent down after the hearing, récites in full 
thë circuit decree, itacluding the statemént that thé ca^h portion 
of the purchâsie inoney i^aM by" SlinglufP Nvas in the registry of the 
cqttrt, to wit,.,$8',^^6.66. The mandate ,théhgoes oh: ',.:;' 

"And whereas, In the tenn of May, In the year of our tiOrd onei thousand 
eight hundred and ninety-elgljt, the said cause came on to be.heard.l?efore the 
United States clpcijit court o£ apjpeals for thp Ç'onrth. c(rcuil;,i on the transcript 
of. the record, and-, vas argued bycçrtinsel, on cqnsJtdeiution wherepf it is now 
ordered, adjudgedf;ajnd decreed tiy, tWs court that the; decrees of the. said circuit 
cotirt appealed fronj; In this eatise be, and the same are herelDy.iieversed, and 
this cause Is remanded to the circuit court of theiUpited Stat.ç8 foi' the district 
of West Virginia at Parkersburg, wlth Instructions to vacate the order ratlf ylng 
the sales madeby the,reeelver,iRild-,the «rder dtstrlbutmg thepuretiase money, 
and that it direct that the payments made by the purchasera ,1)6 returned to 
them, and that the deerees for sale be set aslde, and the bill 'dlsmissed; the 
oosta to bè paid. by! the appellee. It là further ordei^ed; that tte'màndate of 
this court issue after the expiration of twenty days from the datçibêteof." 

When the case was called in the circuit court, the naàndate hav- 
ing been entqçed, NjEt jÇ^Tiitaker and D. H. Taytor, sureties of 
Sommerville, receiver, intervened by pétition, praying that; the nion- 
ey paid by them into the registry be returned to them. The grava- 
nien of the petitipm is that this court hîtd reversed alliogether the 
decree of the cirèuiit eoprtibelow, holding that that, court had no 
jurisdiction; that, therefore^ali of its acts were voidsrthe appoint- 
ment of the. receiver wasivoid, and his .bond a nulli^ly;: that there 
was ino obligation; on the part of the surpties to pay this money, and 
its payment into the hands of the clerk did not deppive them pf their 
title thereto* The circuit court granted the prayer of the petition- 
ers in thèse words: , i ' 'u " 
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"It appearing to the court that of the money in the registry of the court to 
the crédit of this cause the sum of $5,569.18 was not paid into the registry by 
the receiver in this cause, whose action in mailing the sale of the property, as 
well as receiving payment therefor, is held to be void, but was paid into such 
registry, $4,455.34 thereof by Nelson B. Whitaker and $1,113.84 by D. H. 
Taylor, under a void order of the court, such payment havlng been made as is 
set forth in the respective pétitions aforesald of said Whitaker and Taylor, 
and that it is but just that the money paid by each of them should be retumed 
to hlm, it is therefore ordered, adjudged, and decreed that of the money now 
iu the registry of this court to the crédit of this cause $4,455.34 be repald 
and retumed by the reglstrar to Nelson E. Whitaker, and $1,113.84 be repald 
and retumed to said D. H. Taylor by the reglstrar." 

To this decree a pétition for leave to appeal was presented and 
allowed upon thfi exceptions, and the cause is hère for adjudica- 
tion. The grounds of exception are that the circuit court erred in 
not obeying the ipandate of this court in ordering the return of 
the inoney paid by SlinglufE, then in the registry of this court, and 
that the circuit court erred in that it ordered the return of this 
money td the sureties. 

As to the mandate. The mandate of this court recited in full the 
decree of the court below. That decree recited, among other 
things: "That the said SlinglufE paid to the said receiver the sum 
of 15,536.66 in cash, and delivered to said receiver his two notes 
for 15,536.66, dated 22d June, 1897, and payable, respectively, in 
six and tM'elve months, with interest, and the said money, with 
the sum pf $116.52, which remained in said receiver's hands trom 
other sourdes, having been paid into the registry of this court, and 
being now in the hands of L. B. Dellicker, clerk of this court." 
The mandate, as has been stated, after reversing the decrees of the 
court below, remands the case, with instructions to vacate the order 
ratifying the sales made by the receiver and the order distributing 
the purchase money, and "that it direct that the paymenîs made by 
the purchasers be returned to them, and that the decrees for sale 
be set aside, and the bill dismissed." "It is well settled," says the 
suprême court in Ke Blake, 20 Sup. Ct. 42, Adv. S. U. S. 42, 44 L. 
Ed. — (NoY. 13, 1899), "that when the mandate leaves nothing to 
the judgment of the court below, and that court mistakes or mis- 
construes the decree or judgment of this court, and does not give 
full effect to the mandate, its action may be controUed either upon 
a new appeal or writ of error, if involving a sufficient amount, or 
by a mandamus to exécute the mandate of this court," — and cases 
cited. 

In the case In re Sanford Fork & Tool Co., 160 U. S. 255, 16 Sup. 
Ct. 293, 40 L. Ed. 416, the court says: 

"When a case has been once decided by this court on appeal, and remanded 
to the circuit court, whatever was before this court and disposed of by the 
decree is considered as flnally settled. The circuit court is bound by the decree 
as the law of the case, and must carry it into exécution by its mandate. That 
comt cannot vary it, or examine it for any other purpose than exécution, or 
give any other or further relief, or review it, even for apparent error upon any 
matter decided on appeal, or Intermeddle with It further than to settle so mucb 
as has been remanded." 

See, also, In re Washington & G. E. Co., 140 U. S. 91, 11 Sup. Ct 
673, 35 L. Ed. 339. 
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Such is the gênerai rule, But It must be observed that the ques- 
tion which came before the circuit court had never been presented 
to this court, and, in the nature of things, could not hâve been pre- 
sented to it at the former hearing. 

The petitioners below afflrm thàt the money in the hands of the 
clerk, in th^ registry of the court, referred to in the decree below, 
was not put there by the receiTier as part of the proceeds of sales ; 
that it wasj.in fact, paid in by them under the supposition that they 
were sureties for the said recèiver;' that, inasmuch as ail the orders 
of the circuit court hâve been reversed, including that appoint- 
ing the receiver, the bond given by them as surety for him, sup- 
posing him'*fc6; bé à receiver, îs nqll and void. Under thèse circum- 
stances thèyâWk restitution ôf this money. Notwithstanding the 
sfeong langtaagë used by the suprême court, in the cases cited, it 
would seem that" under somè cîrcurastances a discrétion exists in 
the circuit court i-eceiving the. mandate. "This court," says Mr. Jus- 
tice Wood, sitting on circuit, "is nôt, under ail circumstances, bound 
to render a servile obédience to the mandate of the suprême court. 
It is bound tO eXëreifee a judicial discrétion in the interprétation and 
éxecution of thé mandate." The Sabine, 50 Fed. 217. In Story v. 
Livingston, 13 Pet. 373, 10 L. Ed. 200, the suprême court says: 
^'The mandate îâ'tp be interpretéd according to the subject-matter 
to wliich it bas been applied,'aTid not in a raanner to do injustice." 
la West V. Bràshear, 14 Pet. 53, 10 L. Ed. 350, the, suprême court 
hèld that, whén the language of the mandate was précise and un- 
ânîbigùous, the duty of thé circuit court was to carry into exécu- 
tion, and not to look elsewhere for authority to change its mean- 
ih^. But, exaniining the case, the court approved an examination 
made; T)y the circuit court into the meaning of the mandate, and 
putting a construction upOU, it. This construction was coïncident 
With that of the suprême court. In Ex parte Morris, 9 Wall. 605, 
19 L. Ed. 799, the, suprême courï had reversed a decree rendered 
against Morris ând another, and by its mandate directed the mar- 
shal to mâke reétitution to them of whatever they had been com- 
pelled to pay under the reversed decree. Some of the money had 
been distributéd. The remaiuder had been deposited by the marshal, 
under order of court, in a national bank, which had failed pendente 
lite. Thèse facts were held to hâve exonerated the marshal f rom 
o'beying the mandate, and this was sustained by the suprême court. 
In 139 U. S. 216, 11 Sup. Ct. 523, 35 L. Ed. isi, is a case (Fuel Co. 
V. Brock), which resembles this case, and, in our opinion, controls 
this branch of it. In that case the bill had been dismissed for 
want of jurisdiction, and the mandate went down accordingly. The 
court below, aftgr the receipt of the mandate, entered an order that 
certain moneys which had beei^ paid on account of the reversed 
judgment bereturned to the parties who had paid them believing 
it tobe valid. From this order an appeal was taken to the suprême 
court Mr. Justice Field, speaking for thé court, says: "The al- 
Ifeged error of the court bélow is that it had no jurisdiction to render 
judgment for restitution of the money collected on the reversed 
judtghient; * • • that that court had no autjiority to act fur- 
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ther in the matter than as directed in the mandate." He says that 
position is supposed to be supported by décisions of the suprême 
court that, when a case is dismissed for want of jurisdiction in the 
circuit court to entertain the action or to render the judgment en- 
tered, the power of that court to award costs is gone. "But hère," 
he says, "the jurisdiction exercised by the court below was only to 
correct, by its own order, that which, according to the judgment of 
its appellate court, it had no authority to do in the flrst instance. 
The power is inhérent in every court, whilst the subject of contro- 
versy is in its custody and the parties are before it, to undo what 
it had no authority to do originally, and in which it, therefore, act- 
ed erroneously, and to restore, as far as possible, the parties to 
their former position. Jurisdiction to correct what had been wrong- 
fully done must remain with the court so long as the parties and 
the case are properly before it, either in the flrst instance or when 
remanded to it by an appellate tribunal." Purther, the court says : 
"The restitution is not made to dépend at ail upon the question 
whether or not the court rendering the judgment reversed acted 
within or without its jurisdiction." Brewer and Brown, JJ., had 
supposed the law to be différent. "But the resuit is so manifestly 
équitable, they were glad to know that they were mistaken and that 
the law is as it is now adjudged to be." 

If, therefore, the petitioners are right in their contention that 
they had paid this money into court under a void order and an in- 
valid bond, the circuit court had jurisdiction, notwithstanding the 
dismissal of the bill for want of jurisdiction, to correct by its own 
order that which, according to the judgment of its appellate court, 
it had no authority to do in the ûrst instance. The circuit court 
was not in error in entertaining the pétitions. 

This brings us to the merits of the case. Was J. B. Sommerville 
receiver in the cause? Was the order requiring Mm to give bond, 
with sureties, a valid order? And were the bonds given by him, 
with thèse petitioners as sureties, valid bonds? Were the appoint- 
ment of Sommerville, receiver, wholly irregular, — even contrary to 
law and its policy,— this would not relieve him, or those persons 
who became surety for him, from the légal and moral obligation to 
account for the money placed in his hands by reason of and in 
faith of his bond, with surety. U. S. v. Maurice, Fed. Cas. No. 15,- 
747. In that case, Ohief Justice Marshall, sitting on circuit, dis- 
cusses this same question, and lays down the law as lias been stat- 
ed. He concludes his argument in thèse words: "If, then, this ap- 
pointment be contrary to the policy of the law, the repayment of 
the money under it is not, and a suit may, I think, be sustained on 
the bond given for that purpose." Keferring to the cases cited 
against his position, of Collins v. Blanton, 2 Wils. 341, Paxton v. 
Popham, 9 East, 408, Pôle v. Haerobin, Id. 416, he shows that thèse 
bonds were given for the payment of money for an unlawful pur- 
pose. But thèse cases differed from the one before him and from 
the case at bar. Neither in that case nor in this was the bond given 
to induce the illégal appointment, or for any purpose in itself un- 
lawful, but for the sole custody of money placed in the hands of the 
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principal. But the appointmejit of a receÎTfir in the case at bar 
was neither irregular aor unlawful. It was the wise exercise of its 
discrétion by the- court jn a matter within, its jurisdiction, and in 
the due course af a proceeding in equity. A receiver is an indif- 
fèrent person, appointed by a court as a quasi offlcer or représent- 
ative of the court, to take charge of, and sometimes to manage, the 
property in controversy, under the direction and control of the 
court, during the continuance of or in pursuance of the litigation. 
The iappointment of a receiver détermines po right. He is a part 
of the machinery of the court by which equity protects and secures 
the rights of parties, — ail parties in interest. His custody is that 
of the law. Booth v. Clark, 17 How. 322, IBi L. Ed. 164. When, 
therefore, the court concluded to assume jtirisdiction, and to take 
the property into its custody, itbecame, not the right, but the duty, 
of the court to place it in thehands of a receiver, its own oflficer, 
whose possession was its pOissession, and who should hold it, not 
for this party or that, but, as the représentative of the law, for the 
protection of those whose rights should appear. This being the 
clear right and duty of the court, it had also the right, as well as 
the duty, to secure to the parties the protection of the property in 
thehands of this oflflcer of the law, by requiring and exacting from 
him a bond with sureties. This bond protected the property and its 
owners; and when the receiver was called upon to account for it, 
whether by the decree of the court desigiiating the proper owners, 
or beeause the court released the custody of it, the receiver was 
bound to account for it. Failing in this, his sureties must respond. 
Ail this naturally arises from the relation of the receiver to the 
court. He is its agent,— merely its ministerial offlcer. His posses- 
sion is custodia legis. Whether the court had the right in that 
particular case to appoint him, he could not question it. He and 
his sureties are estopped from denying the iurisdiction of the court.^ 
Indeed, one oî the reasons for his appointment was the protection 
of the property in case it should appear that the court was without 
jurisdiction. - . 

The learned counsel for the appelleès with great éarnestness con- 
tends that thèse bonds are void, beeause, the court being without 
jurisdiction, there could be no receiver de jure, and so there can be 
no receiver de facto, if there were no receiver de jure. They rely 
on Norton v. Shelby Co., 118 U. S. 441, 442, 6 Sup. Ct. 1121, 30 L. 
Ed. 178. That case holds that, where there is no office in exist- 
ence which the law will recognize, there can be no office de facto. 
But the office of receiver (if we may call it an office) has a recog- 
nized existence. It is the mode in which a court of equity protects 
property which it has taken into its custody. The inhérent right 
of the court of equity is to name such a person, who is called its 
receiver; and, as has been seen, the appointment of a receiver dé- 
termines no right. He simply holds for the court. In fact, the re- 
ceivership is more in the nature of a condition. "His position is 
somewhat analogous to that of a corporation sole." So long as 
property remains in the custody of the court, and is administered 
through the agency of a receiver, such receivership is continuons 
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and uninterrupted until the court relinquishes its hold on the prop- 
erty, though its personnel may be subject to repeated clianges. Mc- 
Nulta T. Lochridge, 141 U. S. 332, 12 Sup. Ct. 13, 35 L. Ed. 799. 
This being the case when Sommerville was appointed receiver, he 
was appointed to a place which had a recognized existence in the 
law; and when he was required to give, and did give, surety, this 
was in the orderly course of proceeding. Even were thia receiver 
in de facto, "the acts of an olBcer de facto, although his title be 
bad, are valid so far as they concern the public, or the rights of 
third persons who hâve an interest in the things done." Oounty 
of Rails V. Douglass, 105 U. S. 730, 26 L. Ed. 958. But we are of 
the opinion that he was not a de facto receiver. When he was ap- 
pointed, when he gave thèse bonds, and when he made his default, 
the circuit court of the United States had taken and held this 
property. At that time its action was the law of the case. Its ap- 
pointment of the receiver was not only a valid, but a necessary, act. 
Sommerville assumed its duties, and took possession of the property 
and moneys in no other character than that of a receiver regularly 
appointed, and he gave his bonds under an order of the court, to 
that extent certainly valid. When he defaulted, and his suretieS;, 
the petitioners, paid into the court the money for which he had 
made default, they were fulfllling their légal as well as their moral 
obligation, and they are not entitled to its restitution. The decree 
of the circuit court is reversed. The cause is remanded to that 
court, with instructions to dismiss the pétitions of N. E. Whitaker 
and D. H. Taylor, and to direct the payment to Fielder C. Slingluff, 
from the funds in thé registry of the court, of the sum paid by him 
on account of the supposed purchase of the realty bid in by him. 



ELK FORK OÏL & GAS CO. et al. T. POSTER et al. 
(Circuit Court of Appeals, B-ourth Circuit. Pebraary 6, 1900.) 

No. 308. 

Rbceivers— Appotntmknt on Couet's Own Motion. 

A bill was brought for an injunetion to prevent defenflants from taltîng 
possession of certain land. A défendant filed a bill against complainants, 
praying an injunctlon, and obtained the usnal restraining order. The 
court, on argument of the two cases, Consolidated them, treating the bill 
of défendant as a cross bill, and, of his own motion, appointed a receiver 
of the property in dispute. No order was passed dlssolving elther of the 
Injunctions. Afterwards other défendants tiled a cross bill, and another 
receiver of différent property was appointed by the court of itS own mo- 
tion. The suits ail related to rights claimed by the several parties in oll 
and gas rights under certain leases held by them. Ail parties concurred 
in the jiecessity of operatiag the property, and each side desired permission 
so to do. Seld, that the appointment of receivers on the court's own mo- 
tion was proper. 

Samb— Paymknt of Expeiîses. 

The eost of a receivership, where the receiver was appointed by the 
court of its own motion, will be charged against the fund in the hands 
of the receiver, rather than against one of the parties, in the absence of 
f raud or improper eonduct of any of the parties. 
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8, SamEt-Repayment op Advancks by Pakty. 

It W proper to order a return to a party of advances made by hlm to 
the recéiver appointed In'the suit, pending the recelvership, where sucli 
advances were made under the permission of the coutt, and in relianee 
PD ItS order requlrlng a repayaient if the income accruing to the recéiver 
was sufflcient therefor. 

4. SaMB — 4l'I'0WANCB FOB COtINSEL FOR RbCEIVER. 

An allowance may be made to the eounsel for a recéiver. 

Appeal from the Circuit Court of tlie United States for the District 
of West Virginia. 

W. P. Hubbard, for appellants. 

A. Léo Weil and Alfred Caldwell, for appellees. 

Beforé SDIONTON, Circuit Judge, and PAUL and BRAWLEY, 
District Judges. 

SIMONTOî^, Circuit Judge. This case cornes up on appeal frotn 
the circuit court of the United States for the district of West Vir- 
ginia. .The Elk Fork Oil & Gas Company and others flled a bill 
in equity on 19th March, 1897, in the circuit court of Tjler countj, 
W. Va., against E. H. Jennings and others, praying an injunction 
against them in taking possession of about 1,000 acres of land in 
Tyler county. The suit was removed into the circuit court of the 
United States for the district of West Virginia. On the 3d of April 
of the same year the Elk Fork Oil & Gras Company filed an amended 
bill against the same parties, and also against George E. Foster, 
praying similar relief; and on 14th April, 1897, the same complain- 
ant flled another amended and a supplemental bill against the same 
défendants. On the 6th of April, 1897, before he was served with 
process under the amended bill of the 2d April, Poster flled his bill 
against the Elk Fork Oil & Gas Company and the other parties who 
were complainants to the suit flrst named, praying an injunction, 
and obtained from the court the usual restraining order. The two 
causes came before the circuit court, and were argued by eounsel. 
There was in neîther of them the prayer for the appointment of a 
recéiver. The court, hearing the argument, consolidated the two 
suits, — treating the bill of Foster as a cross bill, — passed no order 
dissolving either of the injunctions, but appointed Charles W. Brock- 
unier recéiver of the property in dispute. On 17th April, 1897, Jen- 
nings, Guif ey, and Glatzau, who were défendants to the bill of the 
Elk Fork Company, flled their answer^ and at the same time, on 
leave, flled a cross bill against the complainants in the amended bill, 
and also their bill, called a "cross biU," against Clell Nichols and 
others. The case was consolidated with the other cases, and there- 
upon the court appointed W. A. McCosh recéiver, so far as the oil 
and gas righta were concçrned, in what was known as the "Wood 
Lease." By subséquent orders the recelvership of Brockunier was 
extended so as to cover flve other tracts; ail, however, occupying 
the same relation as the other tracts over which he had been ap- 
pointed recéiver. Thèse suits ail related to rights claimed by the 
several parties in Oil and gas rights under certain, leases held by 
them. The cohtest was as to the validity of thèse leases. The re- 
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ceivers having been appointed, they were directed by the court to 
conduct the exploration of the lands for oil and gas, and, when oil 
wells were found, to operate them. Leave was given to any of the 
parties to advance funds and material necessary for this purpose. 
Foster and the Elk Pork Oil Company both took advantage of this 
permission. The resuit of the suits was in favor of the Elk Pork 
Oil & Gas Company (84 Fed. 840), and the decree of the circuit court 
was afflrmed in this court. 32 0. C. A. 560, 90 Fed. 178. The man- 
date having gone down from this court, certain proceedings were 
had in the court below for the purpose of ascertaining facts neces- 
sary for the final détermination of the case. Thèse facts relate 
to the conduct and compensation of the receivers, the person or fund 
from which this compensation should be paid, and to the right of 
Foster to be repaid certain advances which he made in money and 
material. The circuit court, hearing thèse questions, awarded the 
receivers, as compensation, as follows: Keceiver McCosh, |200 per 
month from April 17, 1897, to Pebruary 23, 1898, and fées for his 
counsel, |250; Eeceiver Brockunier, |300 per month from April 23, 
1897, to Pebruaiy 23, 1898, and to his counsel $500, besides .f20 trav- 
eling expenses; thèse sums to be paid out of the funds in their 
hands, respectively. It directed that the sum of |28,119.5fi, advanced 
by Foster in money and materials, be repaid to him out of the funds 
of the receivership. To this decree exceptions were taken, an appeal 
was allowed, and the cause is hère on the assignments of error. 

It is contended that the court below erred in appointing the re- 
ceivers, as this was doue by the court suo motu, without applica- 
tion on this behalf by either party. For this reason it is sought to 
put the expenses of the receivership upon Poster, because he readily 
acquiesced in this appointment, and availed himself of it. If the 
court erred in appointing the receiver under the circumstances stated, 
it is difficult.to see why Poster should bear the conséquences. It is 
admitted that he did not ask for a receiver; that he had no hand 
in his appointment; that it was made solely at the will and in- 
stance of the court. Why, then, hold him responsible? But the 
court did not err in appointing the receiver. The bills and cross 
bills showed conflicting claims to the gas and oil rights in contro- 
versy, and presented questions most diiïicult of solution,— questions 
of novel aspect. It was impossible at that stage of the case to dé- 
termine to which side justice inclined. The solution of this ques- 
tion required, not only an examination of questions of law, but also 
fhe ascertainment of facts. Ail the parties were under injunction, 
<àuâ, without the action of the court pending the considération of 
the controversy, there was danger of irréparable mischief to the in- 
terests of that party to whoçi the results of the case might award 
the property. Under thèse circumstances, using the lights then be- 
fore him, the learned and experienced judge of the district court de- 
termined to put the property in the custody of the court, and to 
place it in the hands of discreet and disinterested third parties. The 
wisdom of his course has been demonstrated in the development of 
the causes, and he has met the unqualiâed approval of the circuit 
judge, who heard the case after him. The only question is as to the 
99 F.— 32 
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power of the court, under the circumstances of this case, to appoint 
a recelver; there being ho prayer to tàat effect in either bill, and 
no' notice of a motion to this end: The situation was this: The 
causes wereheard on the motions for' injunction. Counsel for the 
parties were ail in the présence of the court. Each side asked for 
iiijunctiôû against the other. Ail concurred in the necessity of oper- 
ating the property. Each asked that he shouldi be allowed to oper- 
ate it, aiid, of course, to be protected in doing this. The title was 
in dispute. The court had concluded to continue the injunctions. 
As it was deemed necessary that thç property must be operated, the 
only question was who should operate it. Each side craved permis- 
sion to do so. The court would not consent to giTe either party 
tbis authority, and preferred to sélect its own agent, — to name its 
own receiveri The appointment of a receiver was the necessary cor- 
ollary to the case presented. "Working of mines is something 
more than the cômmon and ordinary use of real estate, arifl requires 
the use of rtiore thàn ordinary remédies to protect the rights of a 
party entitled to the possession. The granting of an injunction, 
and, if necessary, the appoiûtment of a receiver, are common remé- 
dies:" 15 Am. & Eng. Enc. Law, p. 605. The power of appointing 
a receiver, when the relief is necessa,ry for the préservation of the 
property^ pending an injunction suit, is a necessary incident to the 
power of granting an injunction. High, Eec. p. 17. So, also, in his 
eighty-third section of his book on Receivers, Mr. High says, "It 
is not, howéver, indispensable that the bill contain a speciflc prayer 
for a receiver, if the facts stated are sufflcient to justify the appoint- 
ment, since the necessity for the relief frequently ©ccurs after the 
flling of the bill;" and at section 98, ^it would seem that a receiver 
may be appointed, in a case otherwise^proper for relief; if the facts 
show the necessity for the relief, and the proper parties are before 
the court, although the application was màde for an inj.unction, and 
did not speçify the appointment of a receiver." In Daniell, Oh. PI. 
& Prac. (Perkins' Ed.) p.' 1426, we flnd it stated thns, "It appears in 
gênerai that,; if the factSiôf the case âûthorize it, the court may ap- 
point d^eceiter, although there is no prayer to that effect;" and at 
page 142t, "A receiver has also been appointed at the hearing, al- 
though there was no prayer to that effect in thé bill,"-Hiuoting Os- 
borne v. Harvey, 1 Youngei & O.llGi Thompson, in his book ofl Cor- 
porations ^ (volume 5, § 6880), lays diown the doctrine that it is not 
indispensably necessary, in ail cases, to the validity of the appoint- 
ment of a receiver, lliat notice of thé application be given to any 
one. In the p*resent case, not only wàs notice unnecessary, but it 
was impossible. The cause came ap bit motions for injunction. 
Hearing it, i the court became satikfied bf two things: That the 
opérations o!a the property should go bn; that no party to the suit 
should be intrusted with it. As the result of its conclusion on thèse 
two points, the court, exercising its discrétion, appointed its own 
receiver, and such an appointmetrt 'Wàs in its discrétion. Sage v. 
Eailroad Cb:, 125 U. S. 861, 8 Stip. Ct. 881; 31 L. Ed. 694. Reaching 
that conclusion firom the argument before it, it would hâve been an 
idle ceremony for the court to direct that notice be given of a mo- 
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tjon to appoint a receiver. Who could give such notice? Neither 
party desired a receiver. The necessity for a receiver was in the 
judgment of the court. We concur with it, and see no error in the 
course it pursued. 

The next question is, from what source shall the expenses of the 
receiver ship be paid? The appointment of the receiver s, as has been 
seen, was the act of the court. It was not obtained by the fraudu- 
lent or improper act of any of the parties to the causes. There was 
no misrepresentation by any one. The fund in court was the resuit 
of the court's action, and that alone. The law on this point is well 
stated in the case of Perguson v. Dent, 46 Fed. 88, — a case (decided 
by Judges Jackson and Hammond) of high persuasive authority: 

"When it becomes the duty of a court of equity to take property under its 
own charge through a receiver, the property becomes chargeable with the 
necessary expenses Ineurred în taking care of and saving it, including the al- 
lowanee to the receiver for his services, buch is unquestionably the well-set- 
tled law, and a citation of authoritles in support of it would seem to be need- 
less. No case to the contrary has been cited by counsel, nor any in support 
of their position, except tiose heretofore noticed; and it is belleved that not 
one décision can be found holding that the proper expenses of a receiver, or 
his compensation, shall be taxed as costs against the losing party, where his 
appointment was proper and légal, and made by a court in the exercise of its 
undoubted jurisdlction, and where the fund in his hands is sufflcient to pay 
the same. Nor does the legality or propriety of his appointment dépend at ail 
upon the event of the suit. Because it is ultimately determined that tlie plain- 
tiff in action is not entitled to recover or' to the relief he seeks, non constat 
tiiat the action of the court or the eonduct of the parties in the appointment 
of the receiver has been irregular, improper, erroneous, or unnecessary." 

Couper V. Shirley, 21 C. C. A. 288, 75 Fed. 168, 44 U. S. App. 586, 
does not apply to this case. In Couper v. Shirley the appointment of 
the receiver was not made by virtue of any of the established gên- 
erai principles of equity, which, when alleged to exist, would author- 
ize a court of equity to appoint a receiver, but was made solely in 
pursuance of a stipulation contained in the mortgage. And by the 
laws of Oregon, in which state the case was heard, no receiver can 
be appointed over mortgaged premises pending proceedings for fore- 
closure. So the appointment was against public policy and abso- 
lutely void. For this reason the expenses of the receivership were 
east on the plaintifl. 

The next question is as to the advances made by Foster to the re- 
ceiver pending the receivership. In an order of April 13, 1897, 
among other things, was this provision: 

"But the said receiver shall not be required or expected to drill any well 
upon the said premises unless one or more of the parties shall advance funds 
to an amount suiHeient, in his judgment, to pay for the expenses of drilling 
one well. If the said Elk Fork Oil & Gas Company and the said Foster shall 
each offer to provide such funds, the receiver shall accept an equal amount 
from each. If only one of said parties shall offer funds for that purpose, the 
receiver shall accept them, and in the event that the production from the well 
drilled by the expenditure of such funds, or the production of any other wells 
during his receivership, shall be sufficient for the purpose, shall refund to such 
party the amount received from it or him, with interest. Such repayment shall 
in like manner be made if the funds shall be contributed by both parties; but, 
if the production from such territory be insuflicient to repay the funds so ad- 
vanced, the déficit shall be borne and lost by the party advancing the funds, 
or, if both hâve advanced funds, by them In proportion to such advancements." 
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Advances under this order were made by the Elk Fork Oil & Gas 
Company and by Mr. Fosten The circuit court ordered the return 
to Mr. Foster for ail the advances made by him. This is assigned 
as error. Thèse advances were made under the order of the circuit 
court, and in reliance thereon. Grood faith demanda that the prom- 
ise of the court be fulfilled. The advances must be returned to Mr. 
Foster. We see no error in this action of the court. 

The court made allowances to the receivers and their counsel. 
This is in accordance with the practice of a court of equity. On 
this point the chief justice lays down the rule in Stuart v. Boulvs'are, 
133 U. S. 81, 10 Sup. et. 243, 33 L. Ed. 570: 

"The receiver Is an offlcer of the court, and subject to Its directions and or- 
ders; and while, In the discharge of hls officiai duties, he Is at ail times en- 
tltled to apply to the court for instruction and advice, he is also permitted to 
obtain counsel for himself, and counsel fées are considered as wlthin the just 
allowances that may be made by the court. The order of October 26, 1885, 
recognizes the employaient by the receiver of counsel In this litigation, al- 
though no spécifie odginal order giving that autliority is f ound in the record. 
So far as the allowances to counsel are eoncerned, it is a mère question as to 
their reasonableness. Nor is there any doubt of the power of courts of equity 
to flx the compensation of their own receivers. That power results necessarily 
from the relation which the receiver sustains to the court, and, In the absence 
of any législation regulating the receiver's salary or compensation, the mat- 
ter is left entirely to the détermination of the court from wliich he dérives 
hls appolntment. The compensation is usually determined according to the 
circumstances of the particular case, and corresponds with the degree of re- 
sponsibllity and business abllity requlred in the management of the afCairs 
intrusted to him, and the perplexity and difflculty involvedia that manage- 
ment. Lilie ail questions of costs in courts of equity, allowances of this liind 
are largely discretioltary; and the action of the court below is treated as pre- 
sumptively correct, 'since it has far better means of knowing what is just and 
reasonable than an appellate court can hâve,' as was remarked by Mr. Justice 
Bradley In Trustées v. Greenough, 105 U. S. 527, 537, where the subject is 
considered." 

The court below had full knowledge of the degree of responsibility 
and business ability required of the receivers, and of the manner in 
which they'discharged their duties. We see nothing extravagant 
in the allowances, and no error in allowing them. The decree of the 
circuit court is aiBrmed. 



ACME FLEXIBLE CLASP CO. v. CARY MFG. CO. 

(Circuit Court, S. D. New Yorls. December 13, 1899.) 

EquiTT— Rhhbahinq— NEwiiY-DiscovERKD Evidence. 

A rehearing will not be granted on the ground of newly-discovered évi- 
dence, where the party making the application was put upon inquiry as to 
such évidence by testimony taken In the case long before the final hearing. 

On Motion to Reopen Case and for a Rehearing. 

Dyrenforth & Dyrenforth and W. A. Itedding, for complainant 
A. G. N-, Vermilya, for défendant. 

TOWNSEND, District Judge. Motion to reopen case and for a 
rehearing. On final hearing, the court held that the patent was 
valid, and was infringed. 96 Fed. 344. The défendant now moics 
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for a rehearing, on the ground that the court misunderstood the 
effect of the testimony of one of the witnesses, because the inflec- 
tions in his voice were not produced in print, and on the further 
ground of newly-discovered évidence. An examination of the af- 
ftdavit of said witness fails to satisfactorily show that the court 
misunderstood his testimony. Furthermore, it is extremely doubt- 
ful whether said testimony, if understood as counsel for défendant 
now claims it should be, would be suflficient to justify a décision 
denying the validity of this patent. The other évidence shows that 
its validity had been acquiesced in by the public for 13 years. It 
is clear that the motion on the ground of newly-discovered évidence 
should be denied. The affldavits show that, although the défend- 
ant was informed by the testimony of Mr. Mead, long before the 
final hearing, that tea coopéra used, in coopering teas in this country, 
fasteners similar to the alleged anticipating Chinese fasteners, yet 
no évidence of tea coopers was introduced at final hearing. The, 
défendant has now produced several tea coopers, who claim, but 
with considérable indefiniteness, that the use of such fasteners 
was common in this country prior to the invention in suit. In 
thèse circumstances, to now permit the introduction of this évidence 
would violate the fundamental rules applicable to such motions. 
The questions herein involved are strikingly like those presented 
to, and disposed of, by Mr. Justice Story in Baker v. Whiting, 1 
Story, 218, Fed. Cas. No. 786. The motion is denied. 



WELSBACH LIGHT CO. v. AMERICAN INCANDESCENT LAMP CO. 

(Circuit Court, S. D. New York. December 9, 1899.) 

Injunction — Threatbning Suits for Infringbment of Patent. 

A complainant in a suit for infringement of a patent will not be en- 
joined, on a motion by défendant, from sending clrculars to défendant'» 
customers threatening sults against sellers of the infrlnging article, where 
it is claimed that such threats are made in good faith, and it is not elea'" 
that such suits could not be successfuUy maintained. 

On Motion to Eestrain Complainant from Sendins; Circulars to De- 
fendant's Customers. 

Otto Horwitz, for the motion. 
John R. Bennett, opposed. 

LACOMBE, 'Circuit Judge. Irrespective entirely of the prelirai- 
narj' objection that alïirmative relief of this sort will not be granted 
to défendant, — a question not now passed upon, — tliere seems no good 
ground for criticism of complainant's circular. It states that Judge 
Townsend enjoined the "manufacture and sale"' of infringing mantles, 
and he did grant such an injunction. 87 Fed. 221. And this court 
has enjoined the sale of mantles which the person enjoined did not 
himself manufacture, when his past conduct in the matter of in- 
fringement created a spécial equity in favor of the complainant 
against him. It is true that the circular goes further, and threatens 
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suit àg'aînjst ;^e,reons who gell màititl^s, but who icieyèr hâve been at 
ail concéi^ned în pianufacturing or câusing theni to be manufâctured; 
iil otiier Vôr(îs, it thrçatens suit upon the patent as if it. were a patent 
for a proâûctr; B^tit the complainant insi'sts that the threat is made 
in good ïaith!,' that it intends to brîng suits against sellers of the in- 
frinupng mântlb's upon the theory tha^t the patent is really one for a 
product Ih.T[ieî(y: of the peculiar langùage of the clalp, this court 
is pot now ptepared to hold that sùS contention woiild be whoUy 
withopt merit, or that the complainant could not succe^d against 
a merè éeller. Moreover, it is contended that the seller pf a pur- 
chased majitie himself promotes the taking of thq final step in 
the pfocçss, ànd siich contention has; not yet been passedupon ad- 
vérsely to complainant. Thèse are questions which shoiild be left 
to be âëtermiried in one of such suîts, rather than hère. If complain- 
ant iiitendsto prosecute pne or inorè sellers, — and there is nothing 
"béfore the court to induce a disbelieï in its assertion that it does so 
intend,— it woùld seem to be ité proper course to, wàrp dealers to de- 
sist frpm selling. . 



MONTGOMÈHY v. McDERMOTT et, al. 
(Circuit Court,. ;S. D. New York. Februàry 7, 1900.) 

1. PlBADING— ISStfffiS— Eî'FfeCT' OF SUSTAINING pLBA OF ReS JtJDICATA. ' 

A décision sustaining a plea, which set up a judgment In a former suit 
as an adjudication blnding upon the parties, becomes the law of the case, 
and precludes the relitigation therein of any question adjudicated In the 
former suit. 

2. E<JUITT— JURISDIOTION— ANCItt.ART SulT.' " 

A suit in equlty cannot be maintained in, ald of, au attachment at law, 
where it has been adjudged In a prior suit, to which thè complainant was a 
party, and by the j^idgment In which be Is bound, that his î^ttachment 
was iueffèctua^to give him any lien. 

S, EsDEHAIi; COUBTS— JnRI8DieTI0N-«ANCII.LARY SdIT. 

Complainant filed a blU In equlty in a fédéral court, alleging that through 
an attachment In an actipn at law In eaid court against an allen the court 
had acqulred jurisdlction of a fund in the hands of trustées, but that, by 
reason of the death of the défendant leaving no représentatives In this 
country, it had become Impossible ta proceed frather In such action, and 
praying the aid of the court in the enforcement of his lien as against the 
trustées, who were made défendants. No fédéral question was Involved, 
and the parties were ail cltizens of th.^same state. Held, that the ouly 
ground of fédéral jurisdlction was the anclllary nature of the suit, and 
that, on Its being determined therein that a judgment of a state court 
adjudging that the attachment was Ineffectuai to give a lien upon the 
fund was blnding upon the complainant, the court was wlthout Jurisdlction 
further to entertain the suit, i 

This was a suit in equity. On final heàring. 

William TV. MacParland and Stephen Û. Olin, for complainant. 
Charles G. Beanian and Gherardi Davis, for défendants McDermott, 
Boyd,^ Woodman, Bischoffsheim, and Dunning. 

Edward Cltffoi'd Perkins, for défendants Perkins and Fowler. 

1 As to supplemeutary and anclllary jurisdlction of feideral courts, see note 
to Toledo, St L. & K. C. B. Co. v. Continental Trust Co., 36 C. 0. A. 195. 
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COXE, .T>istrict Judge. This controversy has been before tlie court 
on tvvo prior occasions. First on demurrer (83 Fed. 576), and second, 
on plea. 87 Fed. 372. In the flrst instance the bill was sustained 
as being in aid of a suit at law in which an attacliment had issued, but 
in which no relief was possible because of the death of the défendant 
and the fallu re of his foreign executors to revive. In the second in- 
stance a plea of res judicata was allowed. A motion for a reargu- 
ment was made and denied. That the décision sustaining the plea 
is controUing upon this court until reversed is axiomatic. There is 
no exception to the rule; it lies at the threshold of an orderly and 
consistent administration of justice. TMs court having decided that 
the questions determined by the state court in Perkins et al. v. Mont- 
gomery et al. cannot again be litigated, it becomes important to 
ascertain what those questions were. The action was brought by 
Perkins and Fowler, as trustées, against Montgomery, Dunning, the 
sherifE of New York and the United States marshal. The défendants 
Montgomery and Dunning, who are parties to this action, demurred 
and the demurrers were sustained, the court holding that the suit 
could not be maiutained for the reason that the complaint falled to 
show a valid lien upon the property alleged to be covered by the at- 
tachment. The court decided the foUowing propositions: First. 
An action of interpleader can only be sustained wliere a reasonable 
doubt exists as to which of the claimants is entitled to the fund. 
Second. The suggestion that the deed of trust is invalid is without 
color of support. Third. The principal contention of Montgomery 
namely, that the transfers made by McHenry and his grantee were 
colorable and voidable as against creditors and that Woodman, the 
last transférée, held the certiflcates in reality for the benefit of 
McHenry who had an interest therein which was subject to the lien 
of the attachments, is without reasonable foundation. Fourth. The 
attachments were not levied until 12 years after the légal title to the 
certiflcates had passed from McHenry to others. McHenry had no 
title and there was nothing on which the attachment could operate. 
Fifth. Conceding that the transfer was made for the purpose of 
defrauding creditors this would afford a good ground for a judgment 
creditor's action but not for an attachment. Sixth. Neither the 
shefiff, the marshal nor the attaching creditors could bring any suit 
in aid of the attachment challenging the validity of thèse transfers, 
and an action of interpleader, which involves the trial of such an issue 
between the défendants, cannot be sustained. Seventh. Montgomery 
acquired no lien upon the interest sought to bé àttached and, there- 
fore, none upon the fund in question. His contention is without rea- 
sonable foundation; he has no claim upon the trustées. Upon this 
décision judgment was entered, the court flnding the following con- 
clusions of law: 

"(1) That the amended complaint does not state facts sufBelent to eonstltuté 
a cause of action, inasmuch as it does not show that the défendant Montgomery 
acquired any lien upon the fund in controversy in this action under the attach- 
ments referred to in said amended complaint therein, or either of them. (2> 
That the défendants Montgomery and William F. Dunning are entitled to an 
interloeutory judgment which shall adjudge that their respective démarrera 
are sustained with costs." 
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ïïiè déïéii.aaiit Dunning, wlio, as before stated, was a party to the 
intèr^lèadèr suit, joins witli liis answer a plea of res judicata based 
upon the décision in tliat suit as f ollows : 

"And this defenaànt avers that by reason of the proeeedings and judgment 
aforesaid the coniplainant herein is ba'rred and estopped from bririglng and 
maintalnlng any suit or action whatever upon the grounds set f orth in his 
bill of complaint herein, and that as to the matters and things therein al- 
légea and the relief therein demanded the said coruplainant is concluded by 
tlie said judgment." 

Of course, this plea must be snstained upon tlie autliority of the 
former décision of this court. It is of no. moment that Montgomery 
and Dunning were both défendants in the interpleader suit; their 
interests were conilicting and the judgment is as conclusive as if 
rendered in a suit in which thev held the relation of plaintiff and 
défendant. Corcoran v. Canal Col, M U. S. 741, 24 L. Ed. 190; Leavitt 
T. Wolcott, 95 N. Y. 212, 222. The theory of the bill is that it can 
be maintained as ancillary to the action at law to enable the com- 
plainant to préserve and enforce the lien of the attachment which 
otherwise wpuld be lost. The bill avers: 

"Yoiir orator is advised that he requires the aid of this court as a court of 
equity in order to enable him to avail himself of the beneiit of the said at- 
tachment to enforce the lien thereof, and appropriate the property attached to 
the paymeut of the said debts when the amount thereof sliall be ascertained." 

If no attachment had been issued in the action at law it is manifest 
that there would be nothing on which to base the action in equity. 
It is only because of the lien alleged to hâve been acquired that the 
aid of equity is invoked. If the complainant had no lien there is noth- 
ing for equity to aid. The mère fact that an attachment issued is 
of no conséquence unless it fastened itself upon some property of the 
défendant and impounded it so that the plaintiff could reach it if 
he obtained a judgment. The state coupt has decided that the at- 
tachment was inoperative in that it gave the complainant no lien, 
and this court has decided that none of the parties to the action in 
the state court can relitigate that question. As to them it is a closed 
book, the estoppel is complète. 

It is urged that the interpleader suit was collusive and fraudulent. 
It is unnecessary to décide whether this question can be litigated in 
the présent action and, if so, to what extent, for the reason that the 
court is of the opinion that, the charge is without foundation in fact. 
The suggestion of an interpleader seems to hâve come in the first 
instance from the attomeys for the complainant. In a letter, dated 
December 8, 1894, they write to the trustées: 

"It seemed obvions to us that you, as trustées, would not be willing to pay 
the money to any one until you were protected by the order of some court of 
compétent jurlsdlction. Such an order, it seemed to us, might be obtained 
in various modes of proceeding. Thus you might begin an action of inter- 
pleader and pay the money into court." 

There is no prêteuse that any fact bearing upon the issue was with- 
held from the state court or misrepresented in the pleadings. The 
claim of the complainant was fairly stated and was, indeed, tlie 
identical claim alleged in the présent bill. A proposition to pay 
money into court in New York can hardly be regarded as proof of 
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a plot to smuggle the money into the liands of a favored créditer in 
London. How, in thèse ciFciimstances, it is possible to disregard the 
judgment of the state court on the theory that it was obtained by 
fraud is beyond the power of this court to comprehend. It follows, 
therefore, that by virtue of the judgment in the interpleader suit and 
the décision of the court holding that judgment to be res judicata, 
the complainant is estopped from asserting, as against tlie défendants 
Perkins, Fowler and Dunning, that lie obtained a lien by virtue of 
his attachment. As to them there was no lien and, therefore, no 
basis for an ancillary suit. 

The theory of the bill, as before stated, is that the complainant 
needs the assistance of a court of equity to enforce his lien; there 
being no lien, there is nothing which a court of equity can aid, it is 
without jurisdiction. What, then, is there left for décision? It is 
true that the défendants McDermott, Boyd, Woodman and Bischoff- 
sheim are not affected by the estoppel, but no decree can be rendered 
against them which will avail the complainant. In other words, 
should the court détermine each of the many issues presented by the 
briefs in favor of the complainant the resuit would be a mère brutum 
fulmen. With the défendants last named alone on the record the 
complainant can obtain no relief. They are treated in the complain- 
ant's brief as nominal défendants only. The logic of the former dé- 
cisions is that the complainant has had his day in court with the real 
défendants — the custodians of the fund and the holder of the légal 
title of the 100 shares standing in the name of Woodmaa. The inter- 
pleader suit in effect decided that the trustées could not pay the fund 
to Montgomery for he had no interest therein and that they were safe 
in paying to Dunning, at least so far as Montgomery's claim was con- 
cerned. The court has never been able to perceive how the complain- 
ant can obtain the relief sought for in the présent action while the dé- 
cision upon the plea remains the law of the case. It is an insur- 
mountable barrier in the path of the complainant and until it is re- 
moved he cannot reach the desired goal. But it is argued tliat, 
irrespective of the lien, the fund in the hands of the trustées may be 
regarded as the property of a dead man who left no légal représenta- 
tives hère and that the court will retain jurisdiction in order to pre- 
vent the fund from being carried beyond the reach of creditors. The 
difficulties hère are many. ImprimiS, this is not such a suit. It 
rests upon the foundation that, irrespective of the citizenship of the 
parties, the court has obtained jurisdiction of the subject of the liti- 
gation, having acquired control of the fund in controversy in an action 
at law in which further proceedings are impossible. This is the cause 
of action presented by the bill and on this theory the demurrer was 
overruled. Bemove the foundation on which it rests and the action 
must fall. The lien is gone, or, at least, the complainant cannot as- 
sert its existence, and it is not easy to see how the bill can be 
retained or transformed so as to afford any relief to the complainant. 
It will hardly be maintained that this court could hâve obtained 
jurisdiction for any purpose if the suit at law had not been begun 
against McHenry, for the reason, among others, that no fédéral ques- 
tion is involved in the controversy between the complainant Dup- 
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ning and th^ trustées and thej are alî citizens of the sttme state. The 
péïidftflcy îii thîs court of a naked action of assumpsit, whiclt has be- 
come inoperatite, does not confer jurisdiction over a Subséquent ac- 
tion in eqùity rëlating to the same subject-matter. In brief, the court 
is constraitied to hold that this is not an ancillary action and that 
no othét ground of fédéral cognizaûce is stated. The bill must be 
dismissed. 



NORTHERN PAC' RY. CO. v. SODERBBRG. 

(Circuit Court, D. Washington, N. D, Februjtry 9, ISOO.) 

Public Lands— Grants in Aid of Railroab — Réservation of Minerai. 
Lands— BoiLDiNG Stonb. ; 

Land whlcli Is chiefly valuable for the building stone which it contains is 
reserved îrom'tlie grant to the Northern Pacifie Ràilroad Company (Act 
Oong. July 2j 1864; 13 Stat. 365), becausé the granting act reserves ail 
minerai lands, except iron and coal. The ;word "minerai" is not syuony- 
mous Wjith "métal," but in its gênerai définition inqludes every variety 
of stone ançî rock. Tlie granting act does not Indlcate an Intention on the 
part of côiigrèSs to restrict the ineaning of the word "minerai," and in 
Subséquent statutes stone lands àfe classed as minerai lands. 

„, In Equity-î. ,,;■! , , i 

; Suit In' equjty for an indtioctièil, and to détermine : adverse claims of tltle 
to part of an odd-niimbered f|;ction of land sitqated in the state of Washington, 
and Tvithin 40 miles from tn'e èompleted part of th» Une, of the Northern Pa- 
dflc Eailroad; tiië >ïorthern Pàélfid Eailway Company, sùccessor of the North- 
ern Pacific Ràilroad: Company, clalming the same as a part bf the land granted 
by the act of Congress of July 2,1864, to aid in the construction of a ràilroad 
apd telegraph Une from Lake Superior to Puget Sound (13 Stat. 365), and the 
défendant, J. A. Soderbergi who, when the suit was commenced, vyas in pos- 
session bf sàid ISLtià, and engaged in qiiârrying and disposiûg of merchantable 
gi'anite, claiming titlB to the land, and a rtght to remove stbHe therefrom, uiider 
proceedings commepced byihim to acqulrèthe title from the tJnited States as 
a placer mining içWn^, pursuant to thp aqt of; congress of August 4, 1892, enti- 
tled "An act to àutliprîze the entry of laç(|s, chiefly valuable, for building stone 
under the placer mining laws" (2 Silpp: : ièev. St U. S. p. 65). Decree for 
'défendant. •■■"■■■■.■.■■. ^ , v imi-; i ;;•:■, 

H. M. gtephens, for cioniplainant. 
Ballinger, Konàld & Battle, for defefadant. 

HANFOBD, District Jùdge. The land whiçh is the subject of 
this 'suit contaiûs a large àrid valuable ledge of granité. It is situ- 
ated in the Cascade Mountains, and is apparently of no value except 
for the granité. There is no controversy between the parties as to 
ahy material façt, and their rights with respect to the land dépend 
entirely upbii the détermination of, thé question -whether granité 
is a "inineral," within the définition' of that word as it is used in the 
act of congress granting lands to aid in the construction of the 
Northern Pacific Ràilroad. The défendant has perfected his right 
to the land, if a title can be lawfully acquired to part of an odd- 
numbered section which is Valuable chiefiy for stone, and situated 
within the limits of the Northern Pacific RailToad Company's grant. 
The land department has decided the question in favor of the de- 
fendant, and issued a patent to him. In the month of April, 1895, 
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ihis court, at a term held at. Spokane, decided the question tlie other 
way in the case of Northern Pacific Eailroad Company v. Stanton. 
At that time the court did not hâve an opportunity to study the 
question as thoroughiy as it appears to hâve been studied by the 
counsel who hâve argued this case. No opinion was prepared, and 
the considérations upon which the décision was based hâve not been 
publicly set forth. Therefore, to justify a departure from précèdent, 
it is proper at this time to say the court then considered that the 
act of congress of June 3, 1878, authorizing the sale of lands chiefly 
valuable for stone, on tlie same terms as timber lands (1 Supp. Kev. 
St. U. S. [2d Ed.] p. 167), and the act of August 4, 1892, authorizing 
the entry of lands chiefly valuable for building stone under the placer 
mining laws (2 Supp. Rev. St. U. S. p. 65), placed stone lands in a class 
separate and distinct from other minerai lands, and justified an infer- 
ence that the word "minerai," as used in prior acts, was understood 
and intended by the législative branch of the government as having 
a limited définition including only metalliferous minerais. The sec- 
ond section of the act of 1892 extends the act of 1878 to ail the 
public land states, so there can be no presumption that it repeals 
the act of 1878 by implication. The court, as then informed, sup- 
posed that its décision in the Stanton Case was in harmony with 
the rule at that time prevailing in the land department. See Conlin 
V. Kelly, 12 Land Dec. Dep. Int. 1; Clark v. Ervin, 16 Land Dec. 
Dep. Int. 122; Hayden v. Jamison, Id. 537; South Dakota v. Ver- 
mont Stone Co., Id. 263; Florence v. Delaney, 17 Land Dec. Dep. 
Int. 120; Tucker v. Navigation Co., 19 Land Dec. Dep. Int. 414. In 
the présentation of this case the attorneys on both sides bave made 
oral and written arguments supporting their respective contentions 
with great force and much learning, and, after considering the 
same with délibération, I am fairly convinced that the reasons con- 
trolling the décision in the Stanton Case are insufflcient, and it ap 
pears, also, that the practice in the land department is now gov- 
erned by a différent rule, as shown by the action of the department 
in issuing a patent to the défendant for the land which is the sub- 
ject of controversy in this case. In its common and ordinary sig- 
nification the word "minerai" is not a synonym for "métal," but is 
a comprehensive term, including every description of stone and rock 
deposits whether containing metallic substances or entirely non- 
metallic. Congress having chosen a word of such broad signiflcance 
to deflne the class of lands reserved from the grant to the North- 
ern Pacific Eailroad, the courts and the land department hâve no 
authority to construe the act, giving a narrow or limited définition 
to the word, in order to enhance the value of the grant, and to dimin- 
ish the rights of the gênerai public in the lands reserved, unless 
the act itself, or other acts of congress, prescribe conditions which 
require an interprétation of the statute allowing the word to hâve 
force only in a restricted sensé. The granting act itself does not 
expressly or by implication so prescribe, otherwise than by making 
an exception of coal and iron. Looking, then, for other acts of 
congress, which might be regarded as giving a législative construc- 
tion to the granting act, I flind only one which indicates a purpose 
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to give a législative; yeflnition to theword "minerai," as ît Is there 
used; that is, thé âct.of February 26,'l8p5, to provide for the exam- 
ination and classification of certain minerai lands in the states of 
Montana and Idaho (2 Supp. Eev. St. lî. S. p. 385). This statute pro 
vides for a commission to examihe and classify the odd-numbered 
sections of land within the limits of the Northern Pacifie Company'» 
grant in the states of Montana and Idaho, and the third section reads 
as follows: 

"Xhat ail said lands shall be classlfled as njineral whlcli by reason of valu- 
ablè' minerai deposits are''6pen to exploration, occupation, and purcliase under 
the provisions of tlip United States mining laws, and the commissioners in 
mailing the classification hereinafter provided for shall take into considération 
the minerai discovered or developed on or adjacent to such land, and the geo- 
loglcal formation of ail lands to be examinèd ànd classified, or the lands adja- 
cent thereto, and the réasonable probability of such land contàining valuable 
minerai deposits because of Its said formation, location, or character; * * ♦ 
provided, that the word 'tuineral,' where it appears In this act, shall not be 
held to include Iron or coal." 

lî congress had intended by this act to interpret the réservation 
clause of the granting act so as to give a restricted définition to 
the word "minerai," there is no good reason why it should not hâve 
directed that only lands valuable for the metàlliferous minerais 
therein should be classified as minerai lands; and it is signiflcant 
that, instead of prescribing any such limited rule, the words of the 
act correspond with the words in the grant expressing the purpose 
to reserve ail minerais, the test being, not the nature or quality of 
the minerai, but its value; and lands contàining any minerai de- 
posits of sufflcient value to be subject to sale by the government un- 
der the provisions of the United States mining laws are required 
to be classified so as to come within the class of lands which are 
reserved. This statute must be understood as referring to the United 
States mining laws in force at the time of its enactment, including 
the act of August 4, 1892, by which lands "that are chiefly valu- 
able for building stone" were made subject to entry under the pro- 
visions of the law in relation to placer minerai claims. It may be 
conceded that congress could not, after the granted lands had been 
earned, by any forra . of enactment withdraw any part not in fact 
originally reserved, and the court is not at ail inelined to give any 
such effect to the act of 1895. But the complainant in this case 
contends for an interprétation of the granting act in accordance 
with a supposed particular législative intent, which is not expressed 
by the words of the statute according to the définitions found in 
the dictionaries, and in prosecuting an inquiry as to the intent of 
the législature it is not improper to give due considération and 
weight to the repeated and harmonious expressions found in the 
statutes. It is not to be presumed that the intention or purpose 
of congress with respect tb what lands should be granted and what 
reserved was changed between the time of making the grant and 
the enactment of the law providing for the classification of the lands 
within the limits of the grant in the states of Montana and Idaho, 
when no such change of- intention or purpose is declared. On the 
other hand, it is fair to présume that the intention of congress was 
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the same with respect to minerai lands reserved from the grant 
in otàer states tliat is expressly declared with référence to lands in 
Montana and Idaho. 

On the part of the complainant it has been argued that prior to 
August 4, 1892, lands valuable for the deposits of stone contained 
therein were not regarded by congress as minerai lands, else con- 
gress would not hâve enacted the law of June 3, 1878, prov^ding for 
the sale of such lands on the same terms as timber lands, nor hâve 
enacted a law specially providing for the entry of lands chiefly 
valuable for building stone under the laws providing for the disposi- 
tion of placer minerai lands, and it must be admitted that this ar- 
gument is supported by the décision of the circuit court of appeals 
for the Ninth circuit in the case of McFadden v. Milling Go., 97 
Fed. 670. I should not feel at liberty to disregard a décision of 
the appellate court if the case under considération necessarily had 
to turn upon the same point, but while it is true that the act of 
1892 only prescribes a rule for the future, and therefore may not 
be treated as being declaratory of the previously existing law, still 
it does not follow as a logical déduction that lands chiefly valuable 
for the ledges and deposits of stone therein had been theretofore 
considered by congress as nonmineral. If a new statute should be 
passed, providing a particular method of acquiring title to lands 
contalning valuable deposits of nickel or zinc, and also providing 
that the same character of lands may be entered imder the gênerai 
mining laws of the United States, thus giving to purchasers an option 
to acquire the title by either method, it would be just as reason- 
able to say that by implication the new law had added somêthing 
to the list of recognized minerais as to suppose that the act of 
1892 had the effect to place stone for the tirst time in the list of 
minerais. On the part of the défendant an argument has been 
made that, because there was apparent confusion in the practice 
of the land department, growing out of contradictory rulings with 
référence to stone lands, the act of 1892 was intended to avoid the 
conséquences of certain décisions which class stone as nonmineral, 
and therefore it must be inferred that the act was intended to re- 
store stone lands to the classification of minerai lands, in harmony 
with the gênerai policy of the government. I do not rest my déci- 
sion upon that inference. I hold that it does not clearly appear 
from ail or any déclarations of the législative will that the word 
"minerai" in the grant to the Northern Pacific Railroad was there 
used in a restricted sensé, and the rules for construing statutes mak- 
ing grants require that effect be given to the whole act, including 
the réservation clause, according to the common and gênerai défini- 
tion of the words selected bv congress. Decree for the défendant. 
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TitJWLB V. ÎÏAMMOSD. 
(Circuit Court of Appeals, Sixtli Circuit. February 6, 1900.) 
'■'"■'no. 660. ■ /; / ; 

1. Partnership— PpRCHABB oî: Co-Pah,tnbr's Intbrest in Fikm. 

A partner's purchasè of the intei'est of another partner in a firm does 
not inure to tie beneflt of a tbird partner, as a matter of làw or ea«ity, 
eren though the purchaser âequired tlie equlty of rédemption in tlie inter- 
est af ter the failure of the selling partner. , 

2. Samb— SAi.A,BV OF Partner— Wbight of Bvidsncî;. 

A partner testified that when the firm was formed It was agreed that 
H. and I., two of the partners, were to receivé no salary, but that P. and 
Uie wltness were to be pald a saJary. Thé booljs liept by I.- sHowed that 
from the organlzation of the firm H. recelved a salary, and that I. did 
not. P. never made any objection. Held, that the unsupported évidence 
of the witness Is insufflcieût to establist» his claim as to H.'s salary. 

3. Bamk— Partnbbship Accounts. ; 

The meré failure of a witness to recall the receipt of monëy on a certain 
daté 20 years before, whére it was coneèded that he did recelve money 
frotn the same source at some titaè, will not impeach a charge against a 
partner in the partaershlp accounts, for; cm adyance to the witness, where 
ttue acçount in every other respect is entirely accurate. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. * 

This is an appeal by Marcus M. Towle froin a decree of the circuit court 
dismissitig his bill in equlty against the petsonàl représentatives of George H. 
Hammond, deceased. The prayer of the bill was for an accounting by the 
administrators of the estate of George H. Hajnnlond to Tôwle for proiits re- 
celved by Hammond in the business of slaughtering cattie and transporting 
méat by refrigerator cars from what is now Hammond, Ind., to the Eastern 
markerts and to Europe, In whlch business, the bill averred, Towle and Ham- 
mond had been assoclated ' together as partners, with others, from the year 
1869 to 1877, and thereafter as soie partners Until 1881, and subsequently as 
fellow stockholders in a corporation organized to conduct the same business. 
Thé bill, in efCect, chargea" that Hammond had control of the business, kept 
thie boïiks under his supervision at Détroit, and that Towle, whose part of the 
business was done at HammOnd, knew nothihg of the books or of the profits 
earned, and that, by misrepresentation of material faets, Hammond had in- 
duced Towle to accept as his share of the capital stock of the corporation 
organized In October, 1881, one-flfth thereof, when he was entltled, by reason 
of his actual ownership in the business at that time, to one-thlrd of said cap- 
ital stock. It was further avèrred in the bill thàt, in the partnership books 
kept under Hammond's direction; Towle had been charged" in his personal ac- 
çount with items amounting to piore than 1100,000, which were properly 
chargeable to the business of the firm and corporation, and that such false 
charges had inured to the beneflt of Hammond. The bill further charged that, 
under the direction of Hammond, money had been pàid out of the flrm funds 
as loans to différent persons, and charged to To'wle's personal account, but that 
when thèse loans had been repaid Hammond had appropriated them to his 
own use, and had not credited thenoi to Towle. 

The administrators of Hammond answered, admltting the business relation- 
ship bet'ween Hammond and Towle as averred in the bill, but denylng ail 
charges of fraud. The answer further pleaded the bar of the statute of lim- 
itations, both that of six years, and also that of two years for the présentation 
of claims against the estate of deceased persons. The blU, in anticipation of 
a plea of lâches, had set forth, in considérable détail, why complainant had 
not before discovered the fraud; the chief ground being that Hammond man- 
agrd the business at Détroit, while Towle superintended the slaughtering of 
cattie at Hammond, and rarely, if ever, visited Détroit, and never examined the 
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books; and, further, that Hammond coneealed the évidence of the fraud frora 
Towle, and that never until a suit was brouglit against Hammond by one 
Davis for the settlement for royalties upon a patent on refrigerator cars was 
Tovrle advised of the actual facts upon which he novs' seelcs a recovery. 

The foUowing is a short history of the transactions Involved in thls con- 
tre versy: 

In September, 1869, Towle, the complainant, and one Plummer, who were 
butchers in Détroit, and who had in a small way been transporting slaughtered 
beef to the Boston market for sale, associated themselves with George H. 
Hammond, the defendant's Intestate, and one Caleb Ives, for the purpose of 
carrying on the business of slaughtering cattle and selling tiie méat in the 
Eastern markets. Prior to this time, Hammond and Ives had entered into a 
contract with Samuel H. Davis and David W. Davis and Thomas B. Rayl, 
by which the Davises and Eayl, who owned a patent for refrigerator cars, gave 
a license to Hammond and Ives to use said patent for transporting méat, for 
the considération that Hammond and Ivea should build cars according to the 
patent, and conduet the business of slaughtering cattle and transporting the 
méat, after it had been dressed, to the Eastern market, and should pay the 
owners of the patent one-sixth of the profits of the business. This contract 
was made in July, 1869, and the parlnership between Hammond and Ives 
and Plummer and Towle was entered into in September of the same year. 
Plummer and Towle did not bave any interest in the patent except as it was 
used in the business in which they were partners. To the original partnership, 
Hammond contributed §4,000; Ives, $4,000; Plummer, $2,000; and Towle, 
$2,000. The contract of partnership was oral, but under it Hammond and 
Ives were each to receive one-third of the profits, and Plummer and Towle 
eaeh one-sixth. Land was purchased in the name of ail of them on the Calu- 
met river, on the state line between Indiana and Illinois, and slaughter houses 
were there erected. To Plummer was assigned the duty of buying cattle in 
Chicago and elsewhere; to Towle, that of superintending the slaughtering and 
dressing of the cattle at Hammond and the shipping of the same; to Ives, 
that of keeping the books at Détroit; and to Hammond, the gênerai manage- 
ment of the business at Détroit and elsewhere. The business was fairly 
profitable from 1869 until the death of Plummer, in 187a. After the death of 
Plummer, Hammond, Ives, and Towle met Plummer's représentatives in Dé- 
troit, and Plummer's interest in the business was purchased for $25,000. In 
the partnership which succeeded Plummer's death, the profit and loss aceount 
upon the books which were thereafter kept by M. W. Allen, brother-in-law of 
Ives, who was called into the business to represent Ives' interest, showed that 
Hammond had seven-flfteenths interest, Ives five-fifteenths, and Towle three- 
flfteenths. The bill avers that the division should hâve been, under the agree- 
ment, two-fifths to Hammond, two-fifths to Ives, and one-flfth to Towle. 
There were no written articles of partnership, and the agreement, if there 
was one expressed, was oral. The original partnership had been called Ham- 
mond, Plummer & Ce. Upon Plummer's death, the partnership then formed 
was known as George H. Hammond & Co. Hammond, Ives, and Towle car- 
• ried on the business under this name together until March, 1877. Ives had 
been engaged in a good many other business ventures, and, becoming involved 
in the summer of 1876, induced Hammond, for bis accommodation, to indorse 
notes aggregating in amount something over $66,000. To secure Hammond 
against loss on thèse indorsements, he executed to him two instruments, the 
first of which authorized Hammond to apply, to the payment of any of thèse 
notes which he might be called upon to pay, Ives' share of the profits in the 
business, and the second of which, executed a few days later, was a ehattel 
mortgage of Ives' interest in the partnership, whereby Ives purported to con- 
vey title and to vest in possession of Hammond his share In the firm of George 
H. Hammond & Co. The condition of the mortgage was that Ives should 
take up and pay his notes upon which Hammond was accommodation indorser, 
and save Hammond harmless from liabillty thereon. Notwithstanding the 
assistance which Hammond thus gave Ives, on March 11, 1877, he was 
obliged to make a common-law assignment for the beneflt of credltors, and 
10 days later filed a pétition in bankruptey in the United States district court 
for the Eastern. district of Michigan. Immediately after Ives' assignment 
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and failure, the business was continuée!, with Hammond and Towle as the only 
partners. New boolis and new aeeounts were opened. At tlie close of the 
year 18T7, the crédit to Ives on the books was $82,600, and on the Ist of .Tan- 
uary, 1878, this crédit was transferred f rom Ives to Hammond's Personal 
account, and the account of Ives was elosed. TJpon Ives' failure in March, 
Hammond telegraphed Towle to meet him on the train as it passed through 
Hammond to Chicago. This Towle dld, and Hammoûd then informed Towle 
that Ives had f ailed, and : the situation was discussed. Towle testifles that 
Hammond said to him that the business could go on without Ives; that Towle 
inquired what became of Ives' interest, and that Hammond replied, "We take 
it." In February, 1878, Ives' assignée in bankruptcy filed a bill in equity 
against Hammond and Towle for an accountlng by them, as partners to him 
for the share of Ives. In this bill, Ives' crédit upon the books of the flrm, 
as of January 1, 1878, is set forth, and the claim is made that the partners 
in possession ought also to account for the good wiU and other property of the 
old flrm. A joint answer was flled in the name of Hammond and Towle, in 
which was set forth at considérable length the terms between Ives and Ham- 
mond, and the agreement and chatte] mortgage by which Hammond was put 
in possession of Ives' interest in the flrm, and Hammond's right thereafter to 
hoia such Interest until the payment of the notes, which were produced, and 
he was obliged to take up as indorser. Hammond further tiled a cross bill 
against Towle and Ives, In which he set up the mortgage prayed, and dissolu- 
tion of the firm, and a sale of Ives' Interest therein to satisfy the mortgage. 
Towle dénies ail knowledge of this proceeding, and it is admitted that his 
name was signéd to the joint answer of himself and Hammond, by Ham- 
mond, The cause remained pending until June, 1880, when Hammond settled 
with the assignée in bankruptcy by an agreement, which was approved by 
the district judge, whereby Ives' interest in the flrm of George H. Hammond 
& Co. was asslgned by the assignée to Hammond upon payment of $5,000 in 
addition to the release of Ives' estate from any further liability upon the 
notes which Hammond had taken up. Hammond took up the notes by checks 
of George H. Hammond & Co., which checks were charged against his personal 
account on the books of the company. The same was true of the $5,000 pay- 
ment, whereby he obtained the equity of rédemption in the share of Ives. The 
profit and loss account in the new flrm of George H. Hammond & Co. (for the 
flrm name was not changed by Ives' withdrawal) showed a division of prof- 
its for the first time in August, 1880, and in that division Hammond received 
four-flfths and Towle one-flfth. Another division of profits was made in Janr 
uary, 1881, in tbe same ratio, and another one in July, 1881. In October, 1881, 
Hammond, at ;one of his fréquent visits to Towle at the clty of Hammond, 
presented to Towle articles of incorporation for the organizatlon of a Michigan 
Company, to carry on the business of George H. Hammond & Co., for his sig- 
nature and acknowledgment :of the same. Thèse articles showed that Towle's 
subscription to the capital stock was for nearly one-fifth thereof, and Ham- 
mond's for nearly four-fifths, with a smaU residue to two other stockholders. 

CarroU Towle, a brother of the complainant, testifles to the conversation 
between Hammond and Towle at this time as follows: "Mr Hammond pulled 
a bunch of papers out of his pocket, and looked around at Mr. Towle. He 
looked at it, and said, 'How much Is my interest in that business?' Hammond 
said, 'Twenty per cent.' He says, 'How's that?' He says, 'How much do 
you expect?' Mr. Towle says, 'What became of Mr. Ives' interest?' He says, 
'I bought that.' Towle says, 'Who from ?' He said, 'From Mr. Ives.' He said, 
'Did you pay for it with your own monej' or the company's moneyî' He said, 
'I paid for It with my own money.' Mr. Towle said, 'That' s funny I should 
not know that perhaps tor two or three years.' He took the paper, and walked 
around the room with it, and seemed to be disappointed. Finally he walked 
up to the desk, and signed it, and handed it back to Mr. Hammond." This 
statement of CarroU Towle is corroborated by the complainant and his wife. 
Two years after the original testimony of the complainant was taken the 
complainant was recalled, and testifled that in that conversation Hammond told 
him that he bought the Ives interest before Ives failed. No other witness 
testifles to this. Thereafter the corporation was duly formed, Towle received 
one-flfth of the shares of stock and Hammond four-flfths, and the business 



TOWLE V. HAMMOND. 513 

was carried on most suecessfuUy. Towle subsequently sold ont his interest 
in the stock. Hammond dled In 1886, and this bill was ffled in January, 1892. 

The cliarges of the bill that Towle had been debited with a large number 
of items, aggregating $100,000, which should hâve been eharged to the firm, 
were not sustained by the évidence. Xt appeared that Ives, as the boolîiîeeping 
member of the firm, devised a plan by which ail the expenses of the Hammond 
plant, together with some purchases of cattle, and bills which were ordered 
pald by Towle as having been incurred by his authority, were eharged to his 
Personal account as the money was paid out, and at the end of the month 
he transmitted a statement of his expenditures to the Détroit ofdce, upon 
which statement he was given crédit on the other side of his Personal account 
for the same items. The statement forwarded by hlm included the pay roll. 
and it was entered upon the boolvs in his account in a lump sum as pay-roll 
account. This peculiar System of Iseeping the books of the business was made 
clear, not only by the son of M. W. Allen, the bookkeeper, by whom most of 
thèse facts were recorded, and who succeeded his fatlîer as bookkeeper, but 
also by the discovery of a book kept at Hammond, in which many of the 
entries were made in Towle's own handwriting. With respect to the amounts 
which the bill averred that Hammond had loaned for Towle and eharged to 
his account, and then, upon repayment of the same, had appropriated to his 
own use, without giving Towle crédit therefor, It appeared fuUy upon the 
cross-examination of the expert bookkeeper, called by the complainant, that 
the loans and interest upon repayment had ail been properly credited to Towle. 
So clear was this made that complainant's counsel wlthdrew ail claims based 
on wrongful charges to the Personal account of Towle except as to three 
items. One was a charge of $5,200 for the payments purporting to hâve been 
made to P. Myrick. Another was a charge for $20,000, stated to be for an 
overcredit of $100,000 by refrigerator cars. The same proportionate charge 
was made agalnst Ives in his account and against Hammond in his account. 
according to their holdings In the flrm, to wlt, seven-flfteenths of $100,000 
against Hammond, five-ftfteenths against Ives, and three-flfteenths against 
Towle. Further objection was made to the fact that Hammond was credited 
with salary during ail the partnership, the amount varying from time to 
time. It is claimed on behalf of Towle that Hammond was to receive no 
salary, though Plummer and Towle were to receive it. 

Towle was called to the stand to testify In the case by the complainant. 
Objection was made to his competeney as a witness to transactions between 
hlm and Hammond, both nnder the statute of the United States (section 858, 
Rev. St.) and the statutes of Michigan. After the complainant closed his case, 
the défendant called Towle to the stand, and examined him further. The 
questions put were ail relevant on cross-examination upon subjects testifled to 
by him when called by the complainant. 

The bill eharged that Hammond had paid the notes indorsed by him for the 
accommodation of Ives out of the funds of George H. Hammond & Co., and 
that he had paid the .$5,000, with which Ives' share had been purchased, from 
the same source. The averment of the bill as to Hammond's alleged misrep- 
resentation to Towle, on the faith of which Towle was induced to accept one- 
flfth of the capital stock of the corporation in 1881 as his proper share thereof, 
is as foUows: "Sixteenth. And your orator further shows that the co-partner- 
ship of George H. Hammond & Company, above refefred to, was as aforesaid, 
in the year A. D. 1881, merged into a corporation, under the laws of the 
State of Michigan, under the name and style of 'George H. Hammond & Com- 
pany,' with a capital stock of one million dollars; that the whole of said cap- 
ital stock was paid for with the assets and good will of the aforesaid co-part- 
nership of George H. Hammond & Company; that no new capital was put into 
said corporation; that your orator, being the owner of one-third of the assets 
and good will of said co-partnership, was lawfully entitled to receive one-third 
of said capital stock, or three hundred and thirty-three thousand three hundred 
and thirty-three and one-third dollars' worth of it; that both at the time of the 
allotment of said capital stock between your orator and the said George H. 
Hammond, and at other times prior thereto, the said George H. Hammond 
wlckedly, fraudulently, falsely, deceitfully, and knowingly, with the intention 
to cheat, wrong, and defraud your orator, said and represented to your orator, 
90 F.— 33 
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ànaj'tb dther'ipfersbi^g who comniunlêatèà' the'teW: of sutfh répreBéntatlons be- 
■i'ofé thàtiMâe to your oratot, that hëj tîië'fesfld Geoi^e H. Hammbndv boùght 
'thé"afoi»esàM tot&ëst of the sftia dailétlféS'-iil and to the assets, <»f the sàld 
eo-jpartiieJ'Ship éf George H. Hnmmonâ'iSii Company at its ftiU cash value, 
and thbti hfe paîd for the saine put of His sepàtate èstate, and not out of the un- 
divided àssètis 'Of the said co-partnersMï» t»f George H. Hamiabnd & Com- 
pany, and at thé tlme of sàid allotment he, thë said George H. Hammond, was 
the se^afaté afid sole owner of that int,ei*est, and that the ■ interest of your 
orator iM'thë sàld cé-pattnershlp of GeOi'ge H; Hammond &■ Company, was a 
one-flfth' ïûteréSt, and not a one-third Interest; and your oFator, coHfldlng In the 
sald George H; Hammond, and believlng that the aforesaid statements of the 
said George H. Hammond, both to your 6rat6Tiand to the sald other persons 
as aforesftid.'were trué, and belleving that the feald George H. Hammond had 
purchaséfl the afotésald Interest of the sald Caleb lyes with his own separate 
money, ànd; not wlth the^iilMiey of the said co^partnership of George H. Ham- 
mond &'Gompahy, and that the said George Hi Hammond was the sole owner 
of the saïa^OaleB Ives' interest, eonsented. to take, and took, one-fifth, or two 
hundred tilottSand dollàré' worth, of «àid stock, and the sald George H. 
Hammond tdôk fôur-fifths, W'Mght hundred'tliOtoataa doUaïs' worth, of it." 
Upon thé jpieàdfngs and proofihé circuit court dlsmlssed the bill. 

JohaRÇoriiss,! Alfred J^us^ell, and W-B 

EUiott Gf. SteTOnson and Léo M. Butzel, for appellee. 

Befprç ïi^T aiid LÏJR*#, Circuit Jiiclges, and SEVEREîïS, Dis- 
trict Judge.;: : I ■ ■ ■ • 11! ■; : ■ ■■ ■'■,•.■ 

TAFT,: circuit Judge(?ifter, ^tatiife.^tfe tacts àsatjoye). Serious 
questions as tp t!h,e adniii^^ibility .qf .^Oiàter'îai eyideiice upon whicli 
the complainant relies^ a» to the statute. of limitations, and as to 
lâches wereconsidered byihe circilit court, and decided adverselj' 
to the l^biiipMnant. "Wie dO| ^iPt 'flpd',',ït oècessary'^^ any 

of them, fer the reasprijthat upori the'pecord, and ail the evideùce 
as it is presented to the court, thisj setans to be a very plain case 
for the défendant. The main controversy turns on the terms 'of 
the Contract''of partnersbip énterêd.ihtô between Hammond and 
Towle iû'tliê,^î)ring,<îf l8|7J, àïter.iyes, byreason qî|liîg'îailure, jas- 
.signment^ .and baukruptcy, caused a dissolution of the partnership 
then existing between him, HaÈamond, and Towlet. Towle testi- 
fies that he met Haramoiid upjon the tt'ïtin btetweëu Chicago siild Dé- 
troit by.£ij)i)Ointhient; thii^tH^Siond.'told him that they wOuld be 
able to Gontinue the busijiess' without ïyes; and thîat, when Towle 
inquired what becameof IvesV interest; Hammond replied, "We take 
it." HammOïid then hàd' a chattél mortgage upon Ives' interest 
for |66,000, and Ives' intiéii^pst did ùot at that tiiné on the books 
amount to more than that sum. On, the Ist of Jaiiuary, 1878, the 
amount to Ives' crédit in the partnership was 182,000, and Ham- 
mond then directed that Ives' interest should be transferred to his 
crédit. Haniïnphd had nieantime Jiàid Out of his own pocket Hie 
$66,000, with interest, due from him as an accommodation indorser 
1 for Ives. Then ensued the litigation which in June, 1880, resulted 
in an assignment by the assignée in bankruptcy of Ives' interest 
to Hammond. In Aùgust of 1880, in January pf 1881, in July of 
1881, balances were struck and profits divided between Hammond 
and Towle on a basis of four-fifths interest in Hammond and one- 
flfth interest in Towle. In October, 1881, Hainmond invited Towle 
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to subscribe to th'e eotporation which was to succeed the flrm, and 
to take therein one-flfth of the capital stock. Towle demurred to 
this, on the supposition that he had a larger interest, and inquired 
what became of Ives' interest. Hammond replied that he has pur- 
chased Ives' interest with his own money. Towle, on the f aith of 
this statement, consented to receive a one-flfth interest in the new 
corporation. If Hammond said to Towle, in 1877, that he and Towle 
would buy Ives' interest, and Hammond did thén buy Ives' interest, 
and takè it to himself, Hammond would hold Ives' interest for the 
benefit of both of them. But Towle's acqiiiescence in Hammond's 
statement in 1881, that he had bought Ives' interest and x>aid for it 
with his own money, and Towle's acceptance of one-flfth interest in 
reliance upon that statement, and his failure to object to the new 
arrangement for morè than ten years, and until nearly six years 
after Hammond's death, make it very clear to our minds that Ham- 
mond did not tell Towle, at the time that Tèwle met Hammond 
on the train, that they would both take Ives' interest. Towle's con- 
duct is utterly at variance with such a state of fact. The bill makes 
no such averment, and Towle did not so testify until his cross-ex- 
amination. The statement is not corroborated by any direct évi- 
dence as to the interview between the two men, because no one 
else appears to hâve been présent. It is attempted to corrpborate 
this, however, by alleged statements made by Hammond at other 
times, — one testifled to by a witness (Mason) as made in June, 1880, 
and another by a witness (Davis) as made in September, 1880. Thèse 
witnesses say that Hammond, in efféct, told them that Towle then 
had one-third of the business, because he and Towle had bought Ives 
out. Mason was a former employé of Hammond's, whose services 
Hammond had dispensed with because of a new arrangement he was 
obliged to make with the railroad companies, and who subsequently 
became a confldential agent of Towle. Davis was engaged in litiga- 
tion with Hammond, and seems to hâve been one of- those insti- 
gating Towle to bring the présent suit. The statements were made 
at a time when it is altogether unlikely that Hammond could or 
would hâve made them, for they were made after Ives' share had 
been assigned to Hammond under an order of the court, and they 
were made at a time when the profits were being divided, one-flfth 
to Towle and four-flfths to Hammond. The évidence relied on was 
of casual conversations, held 10 years before the testimony was 
given, by witnesses who were naturally hostile to Hammond and 
friendly to the suit against him. The truth is, ' moreover, that the 
évidence of the complainant himself does not seem to the court to 
be worthy of the utmost crédit; for in this very bill, flled in 1892, 
he permitted himself, on his oath, to charge his dead partner with 
f aise entries against him of more than $100,000, and with the ap- 
propriation and embezzlement of other sums, when it is made sat- 
isfactorily to appear that he was fully aware of the System of book- 
keeping under which such charges were properly made, and were 
duly offset by proper crédits on the other side of the ledger. Not 
only were thèse averments made in the bill by complainant, but his 
early testimony tended to support them, and it was not until a rigid 
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Gross-exaimiiiation and a production of the account boo£, a large 
part of which was kept by: the complainant hinftsell, and T^tiich 
showed itèe; falsity o£ thèse averments, that their unfounded cïiar- 
acter clearly appearedy and complainant's counsel properly felt 
obliged toiwithdraw thenii ; A party wbo puts Mmsçlf in such a 
position bèfore thè court cannot exp&ct that bis testimony on 
other materiai points in tbe case wiil be accorded great weight, 
especially wben it; is so utterly at variance with bis subséquent 
conduct. Eliminating, tberefore, from our considération, tbe con- 
versation wbicb Towle reports between himself and Hammond on 
the train in 1887, tbe only other évidence as to the terms of that 
partnership U tbe conversation whicb took place when Towle con- 
sented to receive one-flf th' interest in the corporation. If there had 
been no agréement or understanding theretofore, this was a ratifica- 
tion of the terJCtts whicb Hammond claimed, and must be regarded 
as settling the ratable interests of the two in that flrm, unless Towle 
was induced to :agree to it by misrepreseiiitation. Complainant's wit- 
nesses state that Hammond said to Towle that be had bought Ives' 
share from Ives, and that he paid for it with bis own money. The 
bill avers that this was. f aise, and that he paid for it out of the 
money of George H. Hammond & Go. Tbe books show conclusively 
that while, in niafcing the payments to Ives, he used; tbe checks of 
the flrm, ashe did in ail bis personal business, they were cbarged to 
bim on the books of tbe flrm as bis individual payments. Tbe state- 
ment of Haûimohd, tberefore, that he paid for Ive?' interest with 
bis own money was true. This is tbe only alleged misrepresenta- 
tion averred in tthe bill, and it is difficult to understand how, in the 
absence of ariiendment, complainant can rely on any other. 

Still, let us eonsider the circumstance resting on the évidence of 
Towle alone, that HammOnd, in bis statement to Towle, fixed the 
purchase of Ives' interest as at a time before Ives failed. When 
Towle was flrst a witness he did not report Hammond as flxing any 
time. It was not until tWo years later, when it became clear that 
Hammond had paid for Ives' interest with bis own money, that 
Towle recalled this part of the conversation. Sueh évidence, in view 
of the recklessness of Towle in his other testimony, already alluded 
to, would be a very slender thread on whicb to bang a decree setting 
aside transactions of 20 years' standing. But let as assume that it 
is true. Literally, Hammond did not buy Ives' interest before he 
failed, but he did take a cbattel mortgage on his interest to secure 
an amount equal to' the entire sum then to the crédit of Ives on the 
books of the flrm, and as ail he thereafter paid to secure the equity 
of rédemption. %as |5,000, whicb was less tban the increase in Ives' 
book crédit between tbe exécution of the mortgage and the closing 
of Ives' account, it would not bave beai unnatural for bim to regard 
his real purchase as made when the cbattel mortgage was given. 
Strictly speaking, of course, be had but a defeasible title before 
Ives' failure; but, as it ripened into.an absolute one afterwards, a 
référence to his purchase as of the time when be took the defeasible 
title was a mistake entirely consistent with good faith. He did, 
in fact, transfer the account of Ivesto himself on the books of the 
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flrm two years before he really acquired the equity of rédemption. 
We can be quite sure that the distinction between the statement 
said to hâve been made to Towle and the facts was not suflQciently 
naaterial to hâve made any change in Towle's conduct. Towle does 
not say that it would hâve made any différence, and there is nothing 
else in the case to support such a conclusion. 

The material légal distinction between a purchase before and 
aftér Ives' failure is pressed upon the court. The contention is that 
while it is true that one of three partners may buy the interest of 
another, and take an assignment of the same to himself, without 
acting as a trustée or agent for the third partner, and without hold- 
ing the assigned share for his beneflt, before the dissolution of the 
partnership, he may not do so afterwards, and, if he does do so 
afterwards, he holds as trustée for the third partner. DSTo case has 
been cited in which such a distinction is announced, and if it ex- 
isted there is nothing to show that either Hammond or Towle re- 
garded it as important or likely to influence Towle in accepting or 
rejecting a one-âfth interest. The différence between the purchase 
before and after dissolution is said to grow out of the conséquences 
of the dissolution. When one of several partners becomes bank- 
rupt, it is said that the assignée of the bankrupt has no right to the 
possession of the assets of the partnership, and has only a claim 
for an accounting against the solvent members of the firm, and 
that thereafter the solvent members of the flrm occupy a trust rela- 
tion towards each other in dealing. with the représentative of the 
bankrupt partner. The concession by the complainant, that one 
partner may buy the interest of another without liability to other 
partners to account for the profit of the purchase, is well justifled 
by the cases foUowing: Cassels v. Stewart, 6 App. Cas. 64; Lobdell 
V. Baldwin, 93 Mich. 569, 53 îf. w. 730; Karrick v. Hannaman, 168 
U. S. 334, 18 Sup. et. 135, 42 L. Ed. 484; Monroe v. Hamilton, 60 
Ala. 232; Edens v. Williams, 36 111. 254; Frederick v. Cooper, 3 
lowa, 171; Dimon v. Hazard, 32 IST. Y. 65; Eeese v. Bradford, 13 
Ala. 837. Upon dissolution by reason of the bankruptcy of one of 
the partners, the solvent partners liave the right to settle the flrm 
business, collect the assets, pay the debts, and distribute the sur- 
plus. Amsinck v. Bean, 22 Wall. 395, 403, 22 L. Ed. 801; Ex parte 
Owen, 13 Q. B. Div. 113; Lindl. Partn. 671; Bâtes, Partn. § 754, 
and cases cited. They, of course, are under obligation to pay the 
full share of the bankrupt to his assignée. The character of the re- 
spective shares to be distributed is not changea by the fact that the 
settlement is intrusted to the solvent partners. The title of the 
latter is not diiïerent from that of the assignée by reason of the 
bankruptcy. The change effected is only in the person to admin- 
ister. The solvent partners do not occupy any différent relation 
as between themselves and the assignée and his share than they 
did when it was owned by the assignor. The extent of the interest 
of each is exactly that which it was before dissolution. Neither of 
the solvent partners is a trustée for the other in the division of the 
surplus between them and the assignée. They are settling up the 
estate for the firm's benefit, and not for the benefit of the two 
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spj^veirtmrtn^rs., as againstrthe, assignée. After the surçlus is ac- 
qiunuipM ân^iti^^ shares âré kDÔwïl. It is immatériel td eâch 

pàttn'éîp, whp'^éVtis tlie othei* ^J^ m lie teceiYès liis right- 

fnl sïiafe pitHg giirjplas. IflôBè' p'î me spl.vént partners' âcquireà thé 
is.hati^.pï Ihie^ b^jifept's assigheè, ttis nèitter inCreaSéis ùor dimin- 
ishes' tfré àhàreof the other splVent partner, because it eannot aiïect 
at ail the ampunt pf the surpltts tô be divided. Eacb partner occu- 
ipiè^' to thfe ptïief à! flduciary relation in coUecting the assets and 
pàyin^,,tiie ëeljïà of the partriership and' accumulatih^ tlie feurplus 
fund.^tpr distribution; but, when the fund is accumvdated and fixed, 
it càriïipt !^|e p^terial to each partner whp the distributees shall be, 
providéd^jàl^^yS he secure.his rightful shàre. If,, theréfofe, one of 
the solvént; partners buys;the iiitefest ôf the baiikrupt partner from 
his assignée, he floes npthing wli,ich préjudices the ôthér solvent 
partner., tt will nèith«r inérea.^e npr. eut flown the ampunt which 
suçh partper will recèiye in thé' distribution. It thereiore follows 
that HapimPnd's purchase of iVès'' interest in the old ilrm did not 
inure tb the: benefit pjf ïowle as a jmatter of equity or law, eveh 
though hé acquired the èquity o^ rédemption in it after Ives failed. 
The représentation, therefore, that hé bought it before Ives failed, 
evén if iiiade, Avas immaterial, both in façt and la^^.. 

We cpnclude that there was ;b(p matêrial misrepresentâtion upon 
^hich the acqiiiescence pf Towlè in the division of intérests between 
him and Hammpnd in the partnër$hip pf Geprgé H. Hamjiipnd & Co. 
from iSfî tp 1881 was éécuredl We havèproceeded on tlie assump- 
tien made by coupsel for çoniplainant that Towle had no knowledge 
whatever ' pf the entriès upon thè books,;— no ' kno Wlèdge Avhatever 
of the basig upon whicti the actuàl divisiPn pf profits was laïade dur- 
ing the. partner ship, Cpuhsel argued that Towle was an ûnlettered 
man, a,nd", not a mànpf business, and waS completely linder the con- 
trol pf Hàmpond. Thé évidence shows , that Towle was engaged in 
large business venturesoutside pf the business of Hammond & Co. 
He was epgagèd in the s.a:le of gênerai ihéix^handise, and; in the lum- 
ber business; he was président Pf the Ifirst National Ba.nk of Ham- 
mond; hë was in the real-estate business; he was mayor of Ham- 
mond; trustée of the township; had a large interest in a distillery, 
in a spring mapufàcturing business, in a carriage factory, in a steel- 
makihg plaint, in a foundry, and in the pil business. He kept such 
bpoks as wéré kept at Hammond, and seems to hâve been quite suc- 
cessful in, thé management of ail his ventures, This would seem 
strongly tp réfute the claim that he was a mère puppet in the hands 
of Hamniôiid. 

The bill avers,; and cpuhsel claim, that' the divisipn of intérests 
after the death of Pluirimer between Hammond, ïvç,s, and Towle 
was two-fifths to Hammond, two-flfths to Ives,, and pne flfth tp Tovvle. 
If we undersfand ,it, thi3 attempt to increase' thèintèfest of Ives, 
beyond what the books showed him to hâve had between 1873 and 
1877, is tp increase thç amount for whicli; Hammond was account- 
ablé to Towle by increasing the amount of the Ives Jntérest in the 
business and the profits theréfrom. ^Vé- njust presiime that Ives 
knew what his interest in the business vy as after Plummer retired. 
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Allen, Ives' brotlier-in-law and représentative in the business, kept 
the books, and from 1873 to 1877 tliere were divisions of the profits 
made as often as once a year, and in that division Haminond was 
credited with seven-flfteenths, Ives with flve-flfteenths, and Towle 
witli three-flfteenths. When Ives' assignée came to file his bill for 
an accounting against the solvent partners, he averred that Ives' 
interest was only five-fifteenths, and this was adrnitted by Ham- 
mond. Ives was an active business man, who lived in Michigan, 
and may be presumed to hâve known what the books contained. 
He never claimed more than one-third interest, and it would seeni 
absurd for Towle now to attempt to establish that his interest was 
larger than Ives himself claimed it to be. 

Towle seeks to recover from Hammond's estate his distributive 
share of the amount drawn by Hanimond as salary. He testifies 
that, when the firni of Hammond, Plnmraer & Co. was formed, it 
was agreed that Hammond and Ives were to receive no salary, but 
that riummer and Towle were to be paid one. The books kept by 
Ives show that from the organisation of the firm Hammond received 
a salary, and Ives did not. Certainly, then, Ives understood the 
agreement to be that Hammond should draw a salary; and we may 
présume that Plummer knew what the books sliowed, and acquiesced 
in Hammond's salary. Without proof to support it, we cannot 
assume that Plummer was so densely ignorant of the partnership 
affairs as Towle testifies that he himself was. On Towle's unsup- 
ported statement, ineonsistent as it is with the books and with Ives' 
and Plummer's conduct, we cannot hold that his claim as to Ham- 
mond's salai7 bas been sustained. 

As to the amount charged to the complainant by payment to 
Myrick of $5,200, we hâve no doubt that this is offset by a crédit to 
complainant of the same amount. There is every probability that 
the crédit was included in a larger lump crédit denominated in the 
books the "pay-roll account." Upon cross-examination, the com- 
jdainant, in etïect, adniitted that this was the probability. Myrick's 
failure to recall the^ receipt of the money at this date, more than two 
décades before, when it is conceded that he did receive , money to 
make purchases of cattle at some time, is not a successful impeach- 
ment of the account, which in every other respect is entirely ac- 
curate. 

The charge against the défendant of |20,000 because of an over- 
credit of flOO.OOO oa refrigerator cars is not fully explained, but, 
as the books show that the other partners, Hammond and Ives, were 
each charged their proper share of the !glOO,000, it certainly worked 
no injustice as between the partners. 

Upon the merits of the case, upon ail the évidence, compétent 
and incompétent, we are convinced that Hammond dealt justly with 
Towle, and was the chief instrumentality in laying the foundation of 
complainant's fortune. The decree dismissing the bill is afflrmed. 
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RED RIVEK LINB V. SMITH et al. 

(Circuit 'Court of Ajçeals, Fifth Circuit. February 13, 1900.) 

No. 882. 

1. Master and Servant- ôtbamboats— NBoLtaENCB. 

Tlié fact tliat the ivork of unloading ootton fiom a tiarge onto a steam- 
boat , engaged in; tlie river trade on tlie Mississippi was carried on after 
darlv, and wliile tlie boat was movlng dpwn the river, and that the mate 
was hurrylng up ti.e work, does not show négligence on the part of the 
owners of the steamboat, since it is the common practice and duty of the 
masters and erewi of beats engaged in the river trade to push their em- 
pioyment, and, wnen called for, to receive, deliver, and stow frelght at 
nlght as weU "is in the daytime. 

3. Same— AssT-tdpïiioN OF RigKS. 

The rislîs attendant on service on a steamboat engaged In the river trade 
on the Mississippi, being well known to the people employed, are assumed 
by the erew. 

3. SamE— FaiLDRB of ELECTRrC LiGHTS. 

The owner of a steamboat engaged in the river trade on the Mississippi 
is not liable for the death of a servant who fell overboard whlle unload- 
ing cotton at night from a barge onto the steamboat, because of the failure 
of the electrle lights, whlch was not shown to hâve been the fault of the 
owners or the master, but was an Incident eommon to the employment 
of such lights, where the lard-oil hand lanterns furnlshed as a substltute 
were the best that could be obtalned, and formerly were consldered fully 
suflicient for the purpose. 

4. Same— Failure to Furnish Stagikg. 

Where the use of staglng or Connecting planks in transferring cotton 
from a barge to a steamboat was neither customary nor practical, the 
failure to furnish such staglng was not négligence. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Thls Is an action in personam brought by Johanna Smith, widow, and .1. H. 
Smith, half-brother, of John Smith, deceased, against the Red River Line, a 
Louisiana corporation, owner of the steamboat Electra, for subtraction of 
wages, and to recover damages for the deatti of the said John Smith, who lost 
bis life on the nlght of the 12th of December, 1897, by falllng overboard from 
the steaml)oat- Electra and drownlng. During the month of December, 1897, 
the Electra was employed In the Red river trade, carrylng freight and pas- 
sengers to ànd from the port of New Orléans. John Smith was shlpped and 
employed on board the Electra as a roustabout, at the wages of $13 per week. 
The thlrd article of the libel charges: "That on the said 12th day of December, 
1897, while the said steamboat w^as so descending Red river, three miles thls 
slde of Black river, and was on her way to the port of New Orléans, on her 
said voyage, She was receiving cotton from a barge whlch was brought along- 
side of her, and the said cotton was being unloaded from the said barge onto 
the said steamboat Electra while said steamboat proceeded on her said voyage, 
and without stopplng. The transf er of said cottofl from the said barge onto the 
said steamboat was so being made by the said '.tohn Smith and other members 
of the crew of the said steamboat under the direction of the said mate of the 
said steamboat, who was driving the said crew and the said John Smith, and 
compelling them and the said John Smith to work with great haste in rolling 
wlth their hands the baies of cotton from said barge onto the said steamboat. 
That the nlght was dark, and It was dlfflCult to see sufHclently to prevent 
falling Into the river between the said barge and the said steamboat. That 
the lighting apparatus of the said steamboat had just previously broken down, 
and was not In working condition, and no lights were supplied where said 
transfer of said cotton from said barges to said steamboat was being made, 
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until the said John Smitli fell overboard and was drowned. That wlien said 
steamboat, wlth the said barge alongslde of her, reached a point on Red river, 
on the said night of the 12th of December, 1897, about three miles below 
Blacli river, and while the said mate was se directing the crew of the said 
steamboat and the said John Smith in the loading of the said cotton upon the 
said steamboat from the said barge, and while the said mate was driving the 
said crew and the said John Smith, and compelling them and the said John 
Smith to work with great haste, and the said steamboat was running at her 
usual rate of speed, she swung around the bend of the river, and as she did 
so the barge swung ont from the steamboat; and at that moment the said John 
Smith turned the baie of cotton which he was rolling, so as to place it upon 
the steamboat from the said barge, and, owing to the darkness of the night 
and the want of light, he, the said John Smith, endeavoring to step from the 
barge onto said boat, as he and the rest of the crew had been doing, and not 
being able to see the space which then existed between the said barge and the 
said steamboat, fell overboai'd into the river and was drowned; the said mate 
of the said steamboat being at the time in charge of and directing the said 
unloading from said barge, and the loading upon said steamboat, of said cotton. 
and was so driving the said crew and the said John Smith, and requiring them 
to work with great haste and without light." The fourth article of the libel 
is much to the same import, but charges that the barge was not sufliciently 
and securely lashed; no Connecting planks or other guards were supplied to 
prevent the space between the barge and the steamboat while the transfer of 
cotton was being made; that the mate and offlcers were reckless in urging 
haste in the work; and that the steamboat was in fault for not providing suf- 
ficient lights. The flf th article of the libel charges the offlcers of the steamboat 
with neglecting to use proper efforts to rescue and save the life of said John 
Smith. And the sixth article charges that after Smith fell in the river he 
called for assistance, and was not drowned for some time thereafter, during 
which period of time he suffiered agony of mind, fear, and torture, and finally 
sank, with a full consciousness of the fa te to which he was doomed; and 
f urther charges the offlcers of the steamboat with not making adéquate efforts 
to rescue the said John Smith, and allèges that the Red River Line is liable for 
the sufferlng of said Smith prior to bis death. as well as for bis loss of life. 
and further liable for balance of wages due him, but no amount is averred. 
The answer admits the employment of the said Smith on the Electra, and the 
time and location of the accident, but avers that the barges were securely. 
safely, and elosely fastened to the steamboat It admits that the loading was 
doue by the crew, including the said Smith, under the direction of the proper 
ofHcer of the steamboat, both at the varions landings and while running, during 
the night of the said 12th of December, 1897. It avers that compétent and 
sufficient lights, ample in number, were had and used upon the steamboat 
during the said night, and avers that during the day and night the said Smith 
had been engaged in making the transfer of cotton from the barges to the 
steamboat, and had become acquainted with the location, and the duties incum- 
bent upon him, and the risks which he was running, and that the steamboat 
and its offlcers were not at fault. The answer also avers that no fault existed 
on the part of the steamboat in its equipment, apparatus, or management; that 
it is impossible and unknown on vessels lashed together to keep Connecting 
planks or guards between the two; that no haste was ordered, required, or 
had, and the duties performed by said Smith at the time he lest his life were 
chose which were usual, proper, and customary, etc. The answer further dé- 
nies that the steamboat at the time of the accident was running at the regn- 
lar rate of speed, and avers that she was running under a very low rate of 
speed; that the engines had been slowed down before reaching the point 
at which the accident oecurred, and at the time of its occurrence the steamboat 
was simply floating with the current. And the answer avers that when the 
said Smith fell into the river the yawl of the steamboat was immediately low- 
ered, and proper search madê for the man, but without avail, and "that inimedi- 
ately thereafter the said steamboat was tied to the bank of the river, to await 
the rlsing of the moon, to make further search and examination, and to fur- 
ther navigate the said river without accident or détriment to the said steam- 
boat, Its barges or crew. And the answer avers that the wages due to the 
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sald Sipitk.a,tt]b!€i tlme of the accident apaounted to.only ?10, wUeh It is averred 
wàs téâdôfed^tà'Uii^iàints,, and is pjitl''lii déposlt' as a tender In thls Suit." On 
hèariiQg; the distriet ci^utt decreed thàt "the Iffièlantâ, Johaanâ Smith, widow of 
John Smith, deceased, and J. H. Smjth, do haveand recovér of ànd from the 
Red River Line, respondent, the sum t>ï thteb thousand dollars, and ail costs 
of suit." After yàlnly endeavorlng to obtaihd, new trial, the respondent sùed 
ont thls appeal. 

W. S. Benediét, for appellant. 
J. Waijiii Gtirlèi', for appellçes. 

Before FARDEE and SHELBY, Circuit Judges. ;'• 

PABiDEE, Circuit Judge (after stating the facts as above). It 
is assignéd as err&r that neithèr under the law of Louisiana nor 
in admirâlty is there any suryiyorship to,_ or right of a.ction in, the 
libelants, or eitherof them, under the circumstances set forth in the 
libel and proofs. There is a TOry grave doubt whether the libelant 
J'. H. Smith, brother of the deceased, John Smith, can maintain 
an actiôni for damages for the unlawftil death of the said John 
Smith. Thç libel prétends to be for the reçovery of wages due the 
said John Smith, and for certain damages àccruing to the said John 
Smith' pérsônally, by reason of his sufferings while drowning ; and 
it is conteiçidted.that, as thèse damages acWhe to the estate of John 
Smith, his ;heir^ «an jnaintain an actipii. So far as the action is 
for wages, the sum due was tendered in court, but no spécifie action 
wàs taken iû relation thereto. The decree rendered below does not 
show thâi"aiiy part thëfeof was for wageg.dùe the sai^l John Smith, 
or f op, 4aifliagesi due,his,,çstate. The.rigjtif ,of the ]libelia,nts, as heirs, 
to recover either wages or debts due the esitàte of John Smith, would 
hâve been adyersely settled upon an exception. Ho'rt^ever, the ob- 
jection now assignéd y^iàS not made iii the courut beloyi', and, from 
the View wetak^of , the î^àséph the tnerits, it is, ufinécessary to 
pass upan the saïdiassignment, and we décide nothing in regard 
thereto.--'-" -^ ■ "■■' ■ ■■•■!■::.:. 

Hé évidence gubmitt^d, oh the hearing estàblishéS that John 
&nith, decei^sed, was rpgularly shippèd aii(i employé^ as a roust- 
a.bout on-the stern-wheel iSteamboat Electra, then; navigating the 
Mississippi river and tributaries ; and' at 7' o'cloek pL m.fiof the 12th 
of Debèipbçr, 1897, when thè Electra, with a barge Toad of cotton 
in tow, ^^à.ae^çeoding, tiie Eed river, the, éaid John Smith lost his 
life by failing; overboard and drowning^ The night was dark. It 
was fcnown that there were many and dungérous bedds in the river. 
The eleétric H^hts s^ith whidh the steàiiboàt #as çrovided were 
broken dbwn 3^hd could nqt be iwed,, aftd îfli Uéu thereof, and to fur- 
nish light for the transfer of the cotton if rem: the barge to. the boat, 
lard-oil hand lantems were supplied and used, whieh, while in- 
ferior to, and a. poor substilute for,, thè -^electric lights, were the 
best Hghts that could be furnished uù%^ thé! çj|rcu|iis,tances, and 
the same kinfd of lights as were usedoh ail stëamboats carrying 
cotton prior to the introduction of eleCtric lights. In fact, the 
use of coal oil was prohibitèd to boâts etoying cotton, by the un- 
derwriters. On accoiint pf,^t,he lois; state 0f wàter in the river, the 
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method of bBingSng tbe cotton outof Red river was to load the same 
ou barges, which were towed by the steamboat to deeper water, 
and then the cotton was transferred from the barge, and regularly 
loaded on the boat. On this occasion the steamboat had two barges 
in tow, one on each side, each nearly as long as the steamboat. 
They were as closely and securely lashed to the steamboat as the 
nature of the case permitted, — with head Une, brcast line, stern 
Une, and tow line. Although as securely lashed as the case 
would permit, on account of the stretching of lines whenever the 
boat entered the bend or rounded the same, the barges would swing 
out, flrst at the bow, and afterwards at the stern, the distance of 
18 inches to 2 feet At the time in question the steamboat was 
rounding a bend, but she was under no headway, — merely keeping 
straight in the stream and tioating. In transferring cotton from 
the barge to the boat, no stage planks were used. Although the 
business carried on as above is of long standing, there is no proof 
in the record of any custom to use stage planks on such occasions. 
Aybat proof there is is to the contrary of such usage, and the rea- 
sons given for not using stage planks appear to be satisfactory. 
Tht customary method of unloading cotton froin barges was, as 
shown by the évidence of the master of the Electra, as f oUows : 

"Q. Did you hâve, or is it customary to hâve, in. unloading from barges ont» 
the boat, staging between the two? A. No, sir. Q. Why? A. Because it is- 
always one or the otïier: The cotton on the barge -wiU be higher than the cot- 
ton on the boat, or the boat's cotton will be higher than the cotton on the 
barga Therefore wé can't use tbeni. Q. What is the method pursued in tali- 
ing the cotton l:rom the barge onto the boat? A. We roll it as long as — Dump 
it ofC onto the boat as long as w« can. Or, if it Is on a level, we roll it from 
the biarge to the boat; and, after it gcts too low below the boat to roll or 
dump it on there, why, we ship it with the capstan. Q. Hâve you any em- 
ployés at the same time on board the boat, and for what purpose, in oomiec- 
tion with the cotton, at the same time that men are roUiug the cotton olï tlie 
barge to.the boat? A- Tes, sir; we bave from four to six men stowing the 
cotton. Q. How long bave you been steamboating? A. I hâve been steam- 
boating ever since I was 13 years old, and I am 44 years old." 

And this évidence is not contradicted. 

Jolm Smith fell overboard and was drowned while cotton was 
being transferred from the barge to the steamboat, but exactly how 
he fell overboard is uncertain. Tiie libel cliarges that lie was roll- 
ing cotton from the barge to the steamboat, and, owing to the dark- 
ness, — want of light, — he, the said John Smith, in endeavoring 
to step from said barge onto said boat, as he and the rest of the 
crew had been doing, and not being able to see the space which 
then existed between the said barge and the said steamboat, fell 
overboard into the river and was drowned. Edward Ross, roust- 
about, for the libelants, testifles that, "In jumping down from the 
barge to the boat, Smith did not juinp far enough, and went into the 
river." Jeff Henry Smith, one of the libelants in this case, says 
that "the barge swung out from the boat as John Smith was roll- 
ing a baie of cotton from ^the barge to the boat ; and, by way of 
being rushed, and no liglft at ail, he goes in this hole between the 
boat and the barge." Charlie Hughes, roustabout, for libelants, 
says that "the barge swung out, and Smith tumbled and went 
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overboard." Heywood Stephens, another witness for libelants, says 
that "th.e night was dark. taiè mate was rushing tfeem, aild Smith 
could not see. ' He stepped Mckwards overboatd." James W. 
Doubieau, porter of boat, for libelants, says that "the barge swung 
out, andj in stepping from one baie to another, John Smith missed 
the baie, and went in between the barge and the boat, and fell 
into the river." George Hawkins, roustabout, for the respondent, 
says that "Smith was careless,^^stepping and not looking, — and fell 
in between the barge and the boat." George McCutcheon, roust- 
about, for respondent, says: "John Smith rolled a baie of cotton off 
the barge to me, and I put my hook in the baie,— took it away 
from him'; and, as he turned it loose, he turned around, turned 
away from me, and then steppied down between the boat and the 
barge. He was actually crossing over from the barge onto the 
boat. He had one foot on the barge and one foot on the boat, and 
when he fell he was returning to the barge." When Smith fell in 
the river, it appears, he went with the current, ahead of the boat. 
As soon as the alarm was given, which was immédiate, his cries 
being heard ahead of the boat, attempts were made to throw him 
a head line; and as soon as it could be done, under the circum- 
stances, ayawl was lowered, and search made for him, but without 
avail. It is not disputed that the steamboat Electra, when she 
started on the voyage in question, was staunch and strong, f ully 
manned aiîd equipped, and fully supplied with ail the appliances 
required by law, or usual to bOatS èngaged in her trade. The nég- 
ligence assigned as resulting in the death of John Smith is that the 
work of unloading the barge was carried on after dark, and while 
the boat was moving down the river; that the lights furnished 
were insufficient; that the mate was hurrying up the work; and 
that no stage planks were used between the barge and the boat. 
It is not only the common practice, but it is the duty, of the masters 
and crews of boats engaged in the river trade, to push their employ- 
ment, and, when called for, to receive, deliver, and stow freight at 
night as well as in the daytime. The risks attendant upon such 
service are well known to the people employed, and are assumed 
by ail hands composing the crew. The failure of the electric lights 
is not shown to hâve béen the fault of the owners, or even of the 
master, but was an incident common to the employment of such 
lights. The lights furnished as a substitute were the best that 
could be obtained, — formerly were çonsidered as fully sufficient for 
the purpose; and we think no négligence, particularly on the part of 
the owners, can be deduced ftom using them. We hâve already 
shown that the use of staging in transferring cotton from barge to 
boat is neither customary nof practical. Under the circumstances, 
we are unable to hold that the Owners of the Electra were guilty of 
any fault resulting in the death of John Smith. No négligence on 
their part for which they were râsponsible is shown, but the case 
dôes show that ail the matters complained of were customary périls 
of navigation, which John Smith necessarily assumed when he shipped 
on the steamboat. Howes v. The Eed Chieif, 15 La. Ann. 321, is not 
applicable hère. That suit was to recover the value of a hired slave, 
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and was ruled on the law of bailment, instead of on maritime law. 
The decree of the district court is reversed, and the cause is remand- 
ed, with instructions to dismiss the libel. 



HALSEY V. BIRD et aL 
(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 286. 

1. Factoks— PowEB TO Pledgb. 

A factor cannot pledge the goods consigned to him, as his own, for his 
Individual debt, though he lias an interest in. the goods by reason of ad- 
■vances made thereon by Ijim. 

3. SAMB— CONVEKSIOlî. 

ïlie liypothecation by a factor of the goods of his consigner, for his in- 
dividual debt, which is in excess of his advances to and charges against 
the consigner, malies him bound to account to the consigner for the whole 
amount received on such hypothecation. 

3. Same. 

A factor, who hypothecates the goods of his consigner for his own in- 
dividual debt, thereby disposing net only of his own spécial interest there- 
in, but also of the whole property, by use of the symbols of title, so that 
any surplus which might arise from the sale of the goods In excess of the 
amount necessary to recompense the factor fer his advance, and to sat- 
isfy ail charges against them, would go to others than the consigner, and 
not be available for remittance to the consigner in due course of business, 
is liable to the consigner for the value of the goods at the time he so dis- 
posed of them, free from charges made against the geeds subséquent to 
the hypothecation, including commissions and charges on subséquent 
sales. 

Brawley, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

J. D. Horsley and John W. Daniel, for plaintiff in error. 
F. S. Kirkpatrick, for défendant in error. 

Before GOFF, Circuit, Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

GOFF, Circuit Judge. The facts which we deem it necessary to 
state, bearing on the questions raised by the pleadings and dis- 
cussed by counsel, are as follows: Stephen P. Halsey, a tobacco- 
nist of Lynchburg, Va., shipped to Walter Bird, a commission mer- 
chant doing business in London, England, under the style of Walter 
Bird & Co., 1,148 tierces of Virginia leaf tobacco, the ârst shipment 
of the consignment being made on April 4, 1891, and the last on 
April 9, 1892. There had been other dealings between the parties, 
relating to certain shipments of tobacco in preceding years, and 
Halsey claimed that Bird was indebted to him in a considérable 
sum of money at the time the ârst shipment of the last consignment 
was made. Upon the new shipments, as on those previously made, 
Halsey drew drafts on Bird for such advances as were considered 
proper, and when the tobaccos had ail been sold a controversy 
arose as to the final settlements, which resulted in the institution 
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of ! *Ms suM *yi îBird'iagàinst rHalsey; &' thë'icïrcuit èburt of the ¥aitëd 
SfateSiforatheiWeatétn disÉi«tof Firgiûiaj i TMs action is treslpassï 
on the case, in assumpsit. .Wèi defèndàùffeibelows in addition ^ tèthè. 
gênerai issue, pleaded specially, in substance, that the plaiîitifl be- 
low did not faithfullj and dîîigëntly- ëndeaTor to sell the tobacco 
consigned to him, and did not sell the ,same for the best priées 
that could hâve been obtainéS^ and' dîci 'i6t honestly account for 
the pro(|eeâ? of sales actuallymade, andthat'.he wrongfuUy appro- 
priated the tobacco to his own use, by hypothecating the same for 
his own debts. The défendant in Eis said pleas,alsQ s^t^]|ip, a counter- 
claim agfllpsjt-.jBjrd for dainages on accipunt; ol thig ûi|iiEiies com- 
pla}n«ià ,of.; Off tïie^e pleas issue wasjoinedj and theieasôwastried 
to a jury, tvhich found for the plaintiff, 'Btil whieh fifidiàf the (ïourt 
below entered judgraent against Halsey for |20,00C', ■ wîth intërest 
ther^()n;^]D((J 'coist^ qJE giiit,' : 'Chring t^è, tyiàï inai^y exççptioiip were 
nqted, tftjt^^; ruïingp oiÊ the r*^urt, andito. the instructicma-fts given 
and refused; but we do not find it neoessa*y toconsiderall of them, 
as the disposition we makjB of the main question^ involved wiir 
doubtléss ëlîiâiûàté the othètc^frûin thè fWbër pri3^ee(^iiigs herein 

that ■'^)aM',ji^'our;duty,''î6,À|èîi|i,7. ,;'^^^ .. -i^' i-'.'"': 

Thie, pteintin in erfor elainaa thét the court below erreâ in refusing 
to givÊ t® the jury thé threefollow'îng instructions askëd for by fais 
counser:' ';^"';'' _;;■■■■ '■';■, ■..'■■\'",','',r' * ■■■',"'.■',■''',',,:, . ,"■'!"-''.'■ '' 

"The court instructs the jurj^ thaf lî thej^ bèlierè from' the ëvidence that 
Halsey ooûsigti^ to Bird, f<5i^ salé by hlm àk' a coniijiissiôtt ' (nerchant, the 
tobaceo în *ofltroveii«y, and that-'ëàid Bird hypWheéàted the'%6l»à'ccoe of said 
Halsey to secure nloney borrowed by said Bird, wlthout said Halsey's consent, 
such hypothecatiou was a conversion by Blnl-ô-f Halsey's toMceo to his own 
use, and he was Itnmediately upon such conversion liable to said Halsey for 
the value bfjsàldi tobacco àt the tlnie »f the conversion; and, further, that the 
right of a commission merchant to assign a debt due to hlnj by hife; principal : 
is différent la law from the hypothecatlon of hi§ principars goods to secure the 
commission mërchant's debtsj and the couri: is'noW deallng wlth hypotheca- 
tlon by a commission merchant wlthout transfecring . the debt , due him for 

.àdvances.!' ,,,,,. ■ ; 

'. . "If the Jury beJleve from the éVidence that the plaintifÉ Walter Bird wrong- 
fqby hypothecated the tobaccos of S. P. Halsey for a debt of his own, afad that 
such debt was in excess of his advaaces and charges to Halsey, he is bound to 
account for the Whole amount rec^ived upqn suc^ hypothecation, and must be 
talsen to hâve sold the tobaccos ior such amounts; and lie cannot recover in 
this actioh Wlthôùt first accountlng to Halsey réspecting such hypothecation, 
and accountlngfot ithB whols amount received thereon." 

"If the Jury, làell^ve; frofû jthe évidence that Waltgr Bird, in hypothecating 
the tobaccos of Halsey, diteposedjt^ipt only of his own spécial. Interest therein, 
but dlsposéd also ' of the éntif è ptxiperty therein, by use of the symbols of title, 
and that any surplus' whirfiiùlght arise îrotû the 'sales of said tobaccos over 
and above the amoUntnecessary tO; discharge iii'ftill the advàûctes made there- 
on by Bird, andiaU charges mftde àgainst it, woUld go to others than the con- 
signer, and not tje avaijable for remlttance to .Halsey in dup course of busi- 
ness, then and iû that eveht the jifry should. regard thé transaction as the 
conversion of said tobacco 'to his own ùfee by Èird, and treat it as then fairiy 
disposed of, as betwéea Halsdy aùdjhimself;: aM.lf'the Jiiry soi liëlieve from 
the évidence,! Btai;,:^ liable to Halgey for th©-: value of said tdbaccos at the 
tïine he so disposed of, tlienJ. AU ch^ges . ipa|àe against the tobacççip subsé- 
quent to the times' of hypothecation mjiist be stricken from. the Eiccoiint aga,inst 
Halsey, ineluding eàmmissions and clïkrgés iipon the subséquent ^saiès of ixy 
bacco by either Birdî or the banlj Or its ageàts." i ' ' 
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The court belolv refused to give thèse instructions as asked for, 
but în lieu thereôf gave the foUowing: 

"The court instructs the jury that if they believe from the évidence that 
Halsey consigned to Bird, for sale by him as a commission merchànt, the to- 
baccos in controyersy, and that said Bird had no interest in sald tobacco by 
reason of advances made by him to Halsey, and that said Bird hypotheeated 
the tobacco of said Halsey to secure money borrowed by said Bird, without 
said Halsey's consent, then such hypothecatlon was a conversion by Bird of 
Halsey' s tobacco to his own use, and Bird was imniediately upon such conver- 
sion llable to said Halsey for the value of said tobacco at the time of conver- 
sion." , . 

"When one consigns goods to his agent for sale, the agent bas no right to 
pledge the goods, and, if he pledges them, it is an unlawful abuse of his posi- 
tion as agent, and the act of pledglng amounts to à conversion. But when 
one consigns goods to his agent, and then draws on those goods in the hands 
of his agent, who advances the money by cashing the dPaft, the simple relation 
of agent and consignor becomes changed, and the agent becomes both agent 
and creditor of his principal, and he bas an interest in the goods in commoa 
with his principal. The consignor is the légal owner. Tte agent has a quali- 
fled ownership by reason of his advances. This being feo; if the agent pledges 
the goods, he has a right to pledge them to the extent of his advances. If 
thèse advances equal the value of the goods, then his principal sufEera no harm. 
If the advances be less than the value of the goods, then, to the extent of the 
différence between the value of the goods and the amount of the advances, 
the principal may be injured, unless the agent make goôd to hiin the amount 
of such différence. The agent, then, if he bas made advances, having a quali- 
fled interest in the goods,. to that extent caa hypotbecate them; and if the goods 
be hypotheeated, and durîhg the hypothecatlon be sold at their market value, 
and if the proceeds are applied towards the payment of the advances, the prin- 
cipal cannot complain. The barefact of hypothecatlon, if it brings no loss 
to the principal, cannot create a liability on the part of the agent." 

The instructions, as presented to the court below Dy counsel for 
défendant, were intended to présent to the jury the law relating 
to commission merchants and consignors, as that law was found 
to be applicable to the facts before them. Did the court below err 
in refusing the said instructions as they were offered, and also in 
giving them as amended? We think so, for the following reasons: 

A' commission merchànt has no right to use the goods of his con- 
signor as if they were his own^ and he cannot alienate them in 
the adjustmeût M his own Personal debts, unconnected with his 
advances and charges on them. No statuté that wé are aware of 
givesihim slich a right; ■ commercial customs do not sanction it, and 
the conlmon law forbids it. The consignor places his goods ' in, 
the hands of the fàctor to be Sold, atid the latter exceeds his au- 
thority when he hypothecates or pledges them foi" advances he has 
made thereon; and this is so even in cases where the consignor 
has drawn upon the factor in anticipation of the sale. If the facl|i|r 
pledges the goods as his own, he by such act apprèpriates them 
to bis own use, and reilders himself liable for their value as of the 
date whén the pledge is made. The factor may transfer his lien 
on the goods eXisting by virtue of the advances made by him to 
the consignor, and also for proper charges due to him on thè same ; 
but this must be done under certain conditions and limitations, 
with express notice of the lien to the party to whom the goods 
are delivered, and with the right on the part of the factor to re- 
take them into his custody at -any time he may désire to do so, 
or when he may be instructed to sell them. It has long been the 
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do(;triine;|?£ the CjO^pioii law that a factor cannot pledge as security 
for îthe pàyment of his individual debt the gqods eonsigned to Mm 
for .pie. It ha^ been unifprmly ao held in the courts of England, 
eXceçt ^hére by act of parliament the ifule has been changed or 
modified, and it istthe lawin the United States where spécial légis- 
lation has not niade a change. To pledge the goods of the principal 
is not: within the factôr's powér, and, if he attempts it, his act 
is tortioiis and Toid. Edw. Bailm. p. 117j Story, Ag. § 113; 2 
Kent, Comm. p. 626; Paterson v. Tash, 2 Strange, 1178; Graham 
V. Dyster, 2 Starkie, 20; McCombie v. Davies, 6 East, 540, 7 East, 
5; Quêifoz T. Wltienian, â Barn. & C 342; prown v. McGran, 14 
Pet. 479, 10 L. Ed:550; Warner v. Martin, 11 How. 208, 13 L. Ed. 
667; Benny y. Bhodes, 18 Mo. 147; Allen v. Bank, 120 U, S. 20, 7 
Sup. et. 460, 80 L. Ed. 573. 

A factor will ûot be permitted to deliveç the goods of his prin- 
cipal in satisfaction of his own debt, nor to pledge them as security 
for his individual debts, so as to pass the title thereto; and such 
conduct on thé part of the fa,ctor amounts to the conversion of the 
goods to his own use, and renders him liable to his consignor for the 
value qf the same a,t the tinie of such conversion. In order to pass 
the title tp the goods, they must be sold according to the usages 
of thetrade; and, if sold in an irregular way, the title will not 
pass, even if the factor should hâve a lien on them for àdvances 
made by bim. Benny v. Ehodes, 18 Jfo. 147; Same v. Pegram, 
Id., 191; Bott V. McCoy, 20 Ala* 578; Bigelow v. Walker, 24 Vt. 
149; Bowie V. Napier, 1 McCord, 1. 

The fact that the défendant in error had an înterest in the to- 
baccos, by reason of àdvances made thereon by him, did not au- 
thorize him to pledge the same for his individual debts; and, there- 
fore, if he hypothecated said tohaccos for the purpose of securing 
money borrowed by him individually, such hypothecation amounted 
to their conversion, and i^endered him liable to the consignor for 
their value at the time of such conversion. Under sucb circum- 
stances a factôr's interest is only a qualifled one; consisting of a 
lien npon the goods eonsigned to him, for, the amount of the charges 
due thereon, and also for the àdvances made by hini concerning 
the samç. If the fax3tor,:haTing such liea,, transfers it for purposes 
Ojfhis own, any surplus that may remain after discharging such 
lien frqm tbe proceéds of sale is çlearly the property of the con- 
signor, The instrnctions rgferred to, proppunded by the défend- 
ant below, properly stated the law applicable to the f acts of this 
case as the same were presented tq the jury, and should hâve been 
given, in substance, atleast, as asked fpr. ; 

The other assignments pf error do not impress us as important, 
as they exist only because of questions npt: now likely to arise un- 
der the la,w that will be then applicable isy^hen the case is again 
tried. Tïi^ judgmept cqmplained of.will be reversed, and this case 
will be rernanded, with instructions to grant the plaintiff in error 
a new trial. - 

BKAWiiE Y, District Judge, dissents. 
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PENNSYLVANIA E. OO. v. MILLER. 

(Circuit Court of Appeals, Third Circuit. February 7, 1900.) 
No. 26. 

1. Railroads— Accidents at Crossings— Evidence — Direction op Vebdict. 

Where plaintiff was struck by a train while driving across tlie defend- 
ant's traclis in the nighttime, during a storm of rain and sleet, the ques- 
tion wbetlier he was négligent in failing to see the train js properly left 
to the jury, although there was évidence that in the daytime, under ordi- 
nary circuinstances, an approaching train could be seen for a considérable 
distance. 

2. Same— Ddty op Railroads as to Signals. 

A railroad company is net relieved from liability for injuries at a public 
Crossing by merely eomplying with the statutory requirements in regard 
to audible signals by approaching trains, but must talie such additional 
précautions as may be rendered necessary by the circumstances at the 
particular crossing.i 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Alan H. Strong, for plaintiff in error. 
Erwin E. Marshall, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
EICK, District Judge. 

KIKKPATEICK, District Judge. The writ of error in this cause 
brings hère for review the record of a suit in which Adolph Miller, 
the plaintiff helow and the . défendant in error, recovered a judg- 
ment against the Pennsylvania Kailroad Company, the défendant 
below and the plaintiff in error, for personal injuries sustained by 
him while crossing the tracks of the said railroad company in the 
city of Trenton. Early in the morning of January 10, 1897, while it 
was still dark, Miller was driving along Broad street, a public high- 
way in said city, at a point where it crosses said railroad's tracks. 
It was about the hour of 5 o'clock in the morning. The weather 
was foggy, and a slight sleet of snow and rain was failing. Ac- 
cording to Miller's testimony, he slowed his horse as he approached 
the tracks, almost stopping. He listened, and he looked both ways. 
He heard no signals, and failed to see any approaching train. He 
•therefore proceeded on his way, and when the horse was actually 
upon the railroad tracks he saw the headlight of an engine com- 
ing rapidly from the south. It was too late to turn back. He hur- 
ried forward, but the rear wheel of the wagon was struck by the 
locomotive, and the wagon overturned, whereby he was injured in 
the back and leg. There was évidence to show that the crossing was 
one of more than ordinary danger; that the view of the track south- 
wardly, to one approaching it from the eastward, as was Miller, 
was obstructed by a fence, by telegraph and téléphone pôles, and 
by buildings erected by the railroad company. It was contended 
on the part of the railroad company that the view of the tracks was 

1 As to duty of railroads to give warning signals at crossings, see note to 
Chesapeake & O. By. Co. v. Steele, 29 G. C. A. 90. 

m F.— 34 
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clear for a long distance to the soutliA\:ai;d., and that every one 
who looked could not f âïl to see an apptoaéhmg train in ample time 
to avoid fcollisiôn. They therefore asked the court to direct a ver- 
dict for the défendant upon the ground that the plaintifE had been 
guilty of.contributory négligence, because, they said, if he had looked 
he coiil4 pave sèën the approaching train, and therefore thàt he 
did not'pee, it, as he said,, ia cpnclqsive évidence that he did not 
look. Tl|is',i it seems to us, was matter of argument to be addressed 
to the jury, and to be by them determined f rom the évidence in the 
cause. Whethéf the plaihtiff below could bave seen the approach- 
ing train in time to avoid the collision was a question of fact, dé- 
pendent upon a yariety of circumstances, and upon inferences to be 
drawn f rom the testimony produced, with regard to the speed at 
which the train was approaching the cros'sing, the condition of the 
atmosphère, the êlare 5f the electric lights, and the nature of the 
alleged obstructions to the view. True it is that there was testi- 
niony ténding td show that in the daytime, under favorable circum- 
stances, a traveler upon the highway could see an approaching train 
for a considérable distance; but, as was said in Massoth v. Canal Co., 
64N. Y. 524: 

"It does çot neces^arlly foUow from the fact that a skilled engiueer can 
démonstrate that, from a given point In a highway, the track of a rajlway is 
visible any distance, that an Indlyidual in charge of a team approaching the 
track is guUty of négligence because he does not from the same point see a 
train approaching at great speed la time to avoid colUsioâ." ' ; 

Upon the évidence disclosed in the record, we are of the opinion 
thai the learûed judge committed no errpr in refusing tô direct a 
verdict for thé détendant. 

Of the temâinîtig assignïnents of errorj'thë sécoild, sixth, and sev- 
entli aIoné.i*i^èrë reliai upon for reversai 6Ï the jiidgment by coun- 
sel fbr the plainfete in er'rôr, either in the brief présentée!, or upon 
the -oral ài'girB.eiit' "iSefore thé court. ïliéy rfelàté to the refusai of 
thé'léârnèd ïiîd^é to charge as requestèd, itnd reispeçtiiig the cha,rgé 
of the iearnéd jud^e in respect to th,e ^ùbjeét-mattér pf the requëst. 
They aré'ak'fbljows, viz., :■■'■''■,''■ ■■ "",','/" ' -'; ''' V 

"Second Excçiiàoûi That the said court refùged, to cljarge the jury, as duly 
requestèd on behàîfo'f said défendant, that ttie défendant was undér no obliga- 
tiodïat the timei'OÉ «he injtiry to the plalntlffl'tb do ariii'thîng more than to 
giVP^the usualirtatutory. signal by ringing a bell foi the requlred distance; béfore 
reachijag the Broad street crossjng; and if the bell wjaa jijng ;as tÊstified to by 
the énglneei*, fprémàn, and headjbr'akeman, there is no lliablllty on the part of 
defetidant, éveil tft)ialntlffi did not lieârlt;" : ' ' \ 

"Sixth Exception. That the said «rcuit cotirt/'aftier ctiarglnèthe! jury that ît 
is not of Itsélf^ ;0r per se, négligence to omit the fenaploymêiït ofia flaigman or 
of saiety gâtes at a; road or, s^^^ej; cros^lng pîKîeF'Ordinaiy circumstances, fur-, 
ther charged sà.ld jury as followfi:, 'If the çlrcumstaûees are so extraordinary.; 
as, lit your opinion, tq make some additlonal précaution necessary, It Is for you, 
upon' a consldéràtlbn of àll thè évidence in the case in regard to the circum- 
stajafies surroundiag: the point In :questlon, to so décide.' ' ' 

,','S^Yenth Exceptions And there Is error; In- thlSi? ; That tJtie said circuit court 
chargéd the jury as follows: 'But If you shouïd àetçrtftlne from ail the évi- 
dence that the défendant was 'gullty of' négligence," either In not glving the 
proper signais of the approach of the train, or not exercising such proper pré- 
cautions to guard thé approachëg to the crossingas the éxigencies of the situa- 
tion reasonably demanded, and that the plaintifl, in the exercise of due care, 
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HH.'l witljout négligence oi^ his part, came into a place of danger, and suffered 
the injuries described, tien your verdict will be for thé plaintiff.; " 

iThese assigmnents of error bring before the court heré the ques- 
tion of the measuïeof obligation imposed upon a railroad company 
in oi^erating their road at highway crossings, and whether they dis- 
charge their full duty to the public by ringing a bell or blovving 
a whistle at the titne and in the manner prescribed by the statute 
of New Jersey. The cases of Railroad Co. v. Leaman, 54 N. J. Law, 
202, 23 Atl. 691, âhd Hackett v. Railroad Co., 58 N. J. Law, 4, 32 
Atl. 265, are cited by counsel for plaintiff in error in support of 
his contention. The Leaman Case came before the court upon a 
writ of error from the trial judge. who charged, inter alia, that it 
was for the jury to détermine whether, under the circumstances of 
the case, it was not the duty of those in charge of the train to cause 
signais to be sounded, additional to those required by the statute. 
In delivering the opinion of the court of errors and appeals, Mr. 
Justice Read, after stating that the only question before the court 
was "whether a company which, by its agents managing a train, 
bas performed its whole duty in respect to an audible warning of 
the approach of the train," says: 

"When the prescribed audible signais are given in conformity with the stat- 
ute, whether they are heard or heeded by the traveler, crosslng the track ior 
not, the company is absolved from négligence, so far as concerns this kind pf 
audible warning of the approach of its trains." 

So, too, in the case of Hackett v. Railroad Co., supra, the trial 
judge submitted to the jury the question whether the persons in 
charge of the train gave such other signal as would give reason- 
able warning, and said that if the jury thought such warning was 
not giyen as the statute required, or as they thought was required, 
there was a basis on which défendant could be held respohsible. 
The suprême court, reviewing the charge of the learned judge, held 
it to be erroueous in this respect, and reatïirmed the principle laid 
down in Railroad Co. v. Leaman, supra, with regard to the sufiti- 
ciency of a compliance with the statutory requirement to absolve 
the défendant from liability for négligence, so far as concerns that 
kind of audible warning. With this construction of the statute we 
entirély concur, but in so doing we cannot adopt the conclusion of 
counsel, that, in having performed its duty with regard to audible 
signais, the company thereby becomes exempt from ail liability, or 
is relieved from the obligation of taking additional précautions to 
provide for the safety of the travelers upon the highway. We hold 
that it is the duty of railroad companies, in crossing public highways 
at grade, to use ail reasonable care to avoid collisions, and provide 
for the safety of travelers who enjoy thereon privilèges in common 
with them (Favor v. Railroad Corp., 114 Mass. 350); that the degree 
of care varies with the character of the crossing, — whether the view 
be free, or obstructed by trees, fences, buildings, or the natural con- 
figuration of the land, — with the use made of the highway by the 
traveling public, and with the speed and frequency of passing trains. 
Whether the care actually exercised is reasonable, or whether, by 
the omission of such precautionary measures as were proper, or as 
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tliey had accustomed travelers pn high.wàys to expect, the raiiroad 
Company has been guilty of négligence, aie questions of fact to be 
deiermined by tbe jury upon ail the circumstances of the case. Lin- 
fleld Ti Raiiroad Corp., 10 Cush. 569; Norton v. Raiiroad Co., 113 
Mass. 366; Zimmer v. Raiiroad Co., 7 Hun, 552, affirmed in 67 N. Y. 
691. 

Entertaining thèse views, we flnd no error either in the charge 
of the learned judge, or in his refusai to charge as requested. The 
judgDlent of the circuit court should be affirmed, with costs'. 



KETTBNRING v. NORTHWESTERN MASONIC AID ASS'N, 

(Circuit Court, N. DlllUfaois, N. D. January 16, 1900.) 

, , , . No. 23,824. . 

LiMitATiON OF Actions— Pléadins—IijLinois Practicb. 

Under tiie Illinois practlce, mattei- In aToidance of a limitation, con- 
tained in an Insurance policy cannot be pleaded in tlip déclaration on such 
policy, but Is matter for replication after tlie limitation bas been pleaded 
by défendant. 

On Demurrer to Amended Déclaration. 

Bulkley, Gray & More, for plaintiff . 
Walker & Payne, for défendant. 

KOHLSAAT, District Judge. In view of section 914 of the Ee- 
vised Statntes, and in order to promote uniformity in common-law 
pleadings bettveen the state and fédéral courts of this district, the 
décision of the Dlinois sufweme court in Gunton v. HugheS, 181 111. 
132, 54" N. E. 895, will be followed in this case. While the earlier 
décision of that court in tlie case of Insurance Co. v. Baker, 153 111. 
240, 38 N. E. 627, is contrary to the décision in the Gunton Case, 
still the later case should goVern, even though the former was not 
ref erred to nor expressly overruled. The spécial demurrer to the 
déclaration is, therefore, sustained upon the ground that the mat- 
ters in aToidance of the limitation in the policy which was set up 
in the pleas to the ûrst déclaration herein should be availed of by 
replication under the state practice, and not by amendment to the 
déclaration. 



VOLK V. Ë. F. STURTBVANT CO. 
(Circuit Court of Appeals, First Circuit. February 2, 1900.) 

ApPEAL— pKÔCEKDINaS IN FORMA PaTJPERIS. 

It seéms tliat Act July 20, 1892 (27 Stat. 252, c. 209), permitting pro- 
ceedings in the fédéral courts in forma pauperis, sliould be construed to 
apply to proceedlngs by appeal or writ of error in ttie circuit court of 
appeals. 
Samk— Requisite of Showino. 

To authorize the grahting of leave to proceed in forma pauperis under 
_ such statiite„ it must l>e shown that tbe petitioner is a citizen of the United 
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States, and, where he suée as représentative of a décèdent, the flnancial 
condition of the estate, as well as his' own, must appear; and inasmuch 
as the statute is expressly limited to those who are unable to pay the 
fées or costs of the suit, or to give security for the same, a showing of 
inability, and not merely inconvenience or hardship, is essential. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Edward H. Savery, for petitioner. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This is a pétition flied by Teresa VoUi, 
administratrix, plaintifE in error, for leave to proceed in forma pau- 
peris under the act of July 20, 1892 (chapter 209, 27 Stat. 252). It 
appears by the record that the original suit was brought in the cir- 
cuit court by one Esch, who described himself in his writ as a sub- 
ject of His Majesty William, the German emperor, and an alien. 
Therefore, inasmuch as the statute under which the pétition was 
flled is expressly limited to citizens of the United States, Esch could 
not hâve availed himself of it. After the suit was entered in the 
circuit court, Esch deceased, and this petitioner was admitted to 
prosecute as administratrix of his goods and estate. Neither her 
pétition nor the record shows whether she is a citizen of the United 
States or an alien. In view of this omission, the pétition fails to 
bring itself within the statute referred to, and might be denied on 
that aecount. 

Moreover, the pétition contains no facts with référence to the 
financial condition of the estate of Mr. Esch; and, as that estate 
may be in condition to furnish the necessary funds and security for 
fées and costs, and as, moreover, it would be holden to make good 
to the petitioner whatever fées or costs she might be required to pay, 
the pétition ought to set out its financial condition, as well as the 
flnancial condition of the petitioner individually. As it fails to do 
this, it might also be denied on this aecount. 

The question has been raised whether this statute applies to writs 
of error and appeals. Wickelman v. A. B. Dick Go., 29 C. C. A. 436, 
85 Fed. 851; Brinkley v. Eailroad Co. (C. G.) 95 Fed. 345, 354. 
The view has been expressed in this circuit, in Columb v. Manu- 
facturing Co. (C. C.) 76 Fed. 198, that it does. Certainly this is 
within its equity, and is not excluded by its letter. 

Aside îrom the defects to which we hâve called attention, and 
which possibly may be overcome by amendments, the pétition allèges 
that the petitioner is a laundress; but it admits that she has about 
$600 out in loans to différent persons, and about |200 in some sav- 
ings bank. She attempts to excuse the force of thèse facts by a 
statement that she cannot take thèse funds for the pur-pose to which 
the pétition relates, because it is ail she has with which to provide 
for herself in case of illness, and for her old âge. Nevertheless, the 
statute is expressly limited to those who are unable to pay the fées 
or costs of the suit, or to give security for the same. The record 
in this case is brief, and the fées and costs involved would be so 
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sm^V ^I^MiJfiîsicoùrt cannot détermine judicially tl^at a person of 
the means wMoh the petitioner possessés has the inability whicli the 
statnte reqtiires. Therefore we must dèny the pétition. Neverthe- 
less, inasiïiuch. as the record is briëf , as we hâve already said, the 
court,; undfcrithe circurastances, woulâ be disposed to listen favor- 
ably to an application to hear the case on a sufficient number of 
clear typewritten copies being furijiished for that piirpoge. 

Ordere4^ that the pétition of Teresa Volk, administratrix, for leave 
to pfoCéed iii tôtma paliperis, be deiii'ed 



i-HADHAlWAT et al. v. MtlTUAL LIÏ^E INS. CO. OP NEW YORK. 

■ '(CÏi"(îuit 'Court, D. Washingfoh, N. p. Jahuary ^, 1900.) 

1. Life Iiîsdb^îick-^Forfbitdbb for i ÏToNPf-çMBNT of Pbkmium— Nbw York 

■gTA't&TBS.' ' ■ , . ' 

■ ' Undter! ^a «ilfé poliey, wiidïi was an' entWe'eoùtraet'ÏOr the life of the 
insured, aiiid'nbt & term polley, issûed in New York whAé Laws 1877, e. 
321, : -«ras itt, force, whlçh' ppoyided that Po f orf eiture ; shi>uld be declaréd 
uRtil 30 dà^^ after thegiYÎpe by the coç^pany pf a presçrilaed notice,; In a 
préscrlbed iïiainner, the riglits of the parties were not affected by taws 
1892, c. 690; ' ■CT'hich ïépealëd the fprfrifer làw, wlth a/saving clause, and' 
' ;i whlehre-enaetbd practlcally the satne ptovlslbn as toforfelturé of such 
j. : pplielesj jaiid fjurther, grovided thatj where,.ltSiproyisioBs were «ubstantlally 
the «aflijip as existing la,ws, they,,st(oul4, be construed as continuations o£ 
sucli^làws. , ,' , _'■ . .,'.!, V ,""!,. ,. . .,,.... 

2. FÉDERAt' COTTRI^S— NbCESSIT'Y' OlP ï^tEADING StÀ'TE StATUTES. 

A fédéral court Is lequired to take judlcial notice of the gênerai laws 
of the .différent states, and,' wh«re a party asserts Tlghts under a state 
statute, ithei; court caimot " ignore a subséquent statute which afEeicts such 
rights, altiçugh lit is not pleaded.1 , 

3. Plbadîng— IsjsuB AND Proof. , v 

Under thé Code of î^rot-è^ure of Wàsliiiigton, by which the pleàdings, 
80 far as> plates to iàsuè^ of fect, are closed by the reply, where a plaintiff 
In his rçply: pleads a statute ofaùother state the défendant is entitled 
to shpWj wltjiout furthei" pleading, that such statute has been repeaied or 
amended by a sub'seqùeijt statute. 

4. LIFB InSUKANCB— FpRFBITÇiRf) FOB NoNPATMBNT OF PrBMIDMS— NeW YOBK 

StatutbI ' ' ' !;■■;;. 

The New YPrk act of 1897 amending Laws 1892, c. 690, by enactlng that 
the provision of such law: whieh requireda notice tobe given before the 
forfeiture of a life insurapce poUcy could be declaréd for uonpayment of 
premiiims shôujd protèôt such policy frbm forfeiture for ope year only, and 
that it Should become forfeited in aeeordânce with'its tenus, and without 
notice, at the expiration of a year from the time of the default, is not rétro- 
active,: and did not operate to work ian immédiate forfeiture of a policy 
previpusly issued, upon -vs^hich tbe insured had been in default for more 
thah'a jyéàr prior to the taking efCect of the act, where such policy -ïyas pot 
. a terto'tôHcy, but an entlre contract for the life of the Insured, whicb hàd 
not, therefore, explred by its own limitations. ,' 

Tliis was an action at law on a life ipsurance policy. 

George H. Dilrham, E. W. Emmons, and V. H. Faben, for plaintiff s. 
Struve, Allen, Hughes l&McMickenj for défendant. 

1 As to staté laws as rules of décision in fédéral courts, see notes to Grlffin 
V. Wheel Oo., 9 C. 0. A. 548; Wilson v. Perrin, 11 C. G, A. 71; HUl v. Hite, 
29 C. C. À. 553. 
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HANFOED, District Judge. This is an action by the beneficiaries 
named in a life insurance policy issued by the défendant. By a 
written stipulation, a jury was waived, and tlie case lias been tried 
and submitted upon the pleadings, évidence, and arguments; and, 
upon due considération, I flnd that the policy was issued by the de- 
fendant at its office in the city of New Yorlc on the 26fh day of 
Januarj', 1892, insuring the life of Honier M. Hathaway, of Pomeroy, 
in this State, for the sum of |3,000, in favor of his wife and son, 
who are the plaintifEs in this action. The contract is a New York 
contract, to be performed in the state of New York, and as to ail 
the rights and liabilities of the parties the law of the state of New 
York must govern. The policy déclares that the Mutual Life Insur- 
ance Company of New York will pay at its home office, in the city 
of New York, unto Caroline L. Hathaway and Horace C. Hathaway, 
son of Homer M. Hathaway, their executors, administrators, or as- 
signs, |3,000, upon acceptance of satisfactory proofs at its home 
office of the death of said Homer M. Hathaway during the continu- 
ance of the policy, upon specified conditions, and subject to the pro- 
visions, requirements, and beneflts stated on the back of the policy. 
The annual prèmium of .$113.10 was required to be paid on the de- 
livery of the policy, and thereafter to the company, at its home office, 
in the city of New York, on the 20th day of January of every year 
during the continuance of the contract, until premiums for 20 full 
years should be fully paid to said company. This contract is not 
an assurance for a single year, with a provision for renewal from 
year to year by paying the annual premiums; but it is the kind of 
a policy which the suprême court of the United States, in the case 
of Insurance Co. v. Statham, 93 U. S. 24-37, 23 L. Ed. 789, declared 
tô be "an entire contract of assurance for life, subject to discpn- 
tinuance and forfeiture for nonpayment of any of the stipulated 
premiums." When the contract was made, a statute of New York, 
viz. chapter 321 of the Laws of New York for the year 1877, pre- 
scribed that no life insurance company doing business in tlie state of 
New York should ha.ve power to déclare forfeited or lapsed any 
policy thereafter issued or renewed, by reason of nonpayment of any 
annual premium or interest, or any portion thereof, unless a pre- 
scribed notice should flrst be given in a prescribed manner, and 
tiat payment made within the time limited by such notice should 
be taken to be in full compliance with the requirements of the policy 
in respect to the payment of the premium or interest, notwith- 
standing any contrary stipulation çontained in the policy, and fur- 
ther providing that "no such policy shall in any case be forfeited or 
declared forfeited or lapsed until the expiration of 30 days after 
the mailing of such notice." In the year 1892 tbere was a com- 
plète revision of the insurance law of the state of New York, and 
the new statute çontained a substitute for the section in th^ law of 
1877, prescribing the notice to be given as a prerequisite to' the for- 
feiture of a policy for nonpayment of premiums. That section of the 
law of lS92 is by its terms applicable only to policies subsequently 
issued or renewed. By another section, chapter 321 of the Laws 
of 1877 is declared to be- repealed. Another section contains the 
fbllowing saving clause: 
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"Tbe îëpeal 'of a law, or any part of it specifled in the àhnteîÉea sehedule, 
shall not qffiect or impair any aet done, or riglit accruiiift acorwd, or acquired, 
or penalty, forfeiture or punisliment incurred prior to Oct. 1, 1892, undev or hy 
virtue of the laws so repealed, but the same sliall be enjoyed, asserted, enforced, 
prosecuted or Inflicted, as fuUy and to the same extent as if such laws bad not 
been repealed." 

Another section provides that the provisions of the new law, as 
far as they are substantially the same as the la\vs existing on Sep- 
tember 30, 1892, shall be construed as a continuation of such laws, 
modified or amended according to the language employed, and not 
as néw enaCtûients. 

It is my opinion that the rights of the parties under the policy 
of Insurance in suit were not affected or changed by the new légis- 
lation of 1892. Conceding that the statute of 1877 prescribing the 
notice to be given was repealed, still there was no interval of time 
intervening after the repeal of that law, and before the substituted 
section became effective, within which the Insurance company could 
hâve claimed a forfeiture of the policy for nonpayment of the pre- 
mium; and under the law of 1892 the policy could not be forfeited 
for nonpayment of the premium until 30 days after the mailing of 
the prescribed notice. In the year 1897 the law was again amended, 
and section 92 of the law of 1892, which saves life Insurance poli- 
cies from forfeiture for nonpayment of premiums unless the pre- 
scribed notice shall hâve been given, was re-enacted, but with such 
a change of phraseology as to change the effect so as to only save 
policies from forfeiture for a period of one year after a premium 
has been due and unpaid, and with an additional provision barring 
actions on policies after the lapse of one year from the date of a 
default in the payment of any premium. No premiums on the policy 
in suit hâve ever been paid, except the flrst annual premium, which 
was paid at the time the policy was delivered, and the statutory 
notice was never given. Under the statutes of New York in force 
prior to the 8th day of April, 1897, the policy was kept alive, not- 
withstanding the nonpayment of the premium, by the mère f allure 
of the Insurance company to proceed in the manner prescribed by 
the statute to déclare a forfeiture. The sole question to be decided 
in the case is whether the amendment of the law of 1892 by the act 
of 1897 had the effect to terminate the contract between the parties 
immediately, and to bar an action upon the policy after the death 
of the insured, which occurred subséquent to the date of said statute. 

The plaintiffs make strenuous objections to considération of the 
statute of 1897, on the ground that the same has not been pleaded; 
but I cohsider the objections to be without merit, for two reasons: 
In the flrst place, this is a court of the United States, and it is re- 
quired to bave judicial knowledge of the gênerai laws of the différ- 
ent states which afifect the rights of litigants. The défendant issued 
the policy in suit for the gain expected by receipt of the annual pre- 
miums to be paid by the insured. By failure to pay the premiums, 
and by the express provisions of the contract, the défendant would 
be absolved from liability, but for the statute laws of the state of 
New York; and this court cannot enforce a right based entirely upon 
the New York statutes, and at the sanie time ignpre those statutes. 
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In the second place, the statutes of 1877 and 1892 upon which tbe 
plaintiffs rely were not pleaded bv the plaintiffs in their complaint, 
but are set up as aflirmative matter in their reply. Now, by plead- 
ing thèse statutes in the reply, the plaintiffs hâve tendered an issue 
which, aecording to the practice under the Code, cannot be met by 
further pleading on the part of the défendant, except by a demurrer; 
but an issue of fact arises, and the défendant may controvert the 
allégations, or avoid the effect thereof, aecording to the truth, either 
by showing that the statutes which the plaintiffs hâve pleaded in 
their reply never existed, or that they hâve been repealed or amended, 
without flling any rejoinder to the reply. The act of 1897 permits 
life insurance companies doing business in the state of New York 
to forfeit their policies for nonpayment of the premiums, and with- 
out giving the prescribed notice, but only after the lapse of one 
year from the date on which the unpaid premiums become due and 
payable, and bars an action upon a forfeited policy unless it be com- 
menced within one year from the date of default in the payment 
of the premium for which the forfeiture is claimed. There is no 
express déclaration in the statute making it applicable to policies 
which were issued prior to the amendment, and there is nothing to 
indicate an intention of the législature to make the new law rétro- 
active. On the contrary, the statute refers to "any policy hereafter 
issued or renewed." The questions involved in the décisions of this 
court and of the circuit court, of appeals for the Ninth circuit in 
the case of Phinney v. Insurance Co., 67 Fed. 493; Society v. Mxon, 
26 C. C. A. 620, 81 Fed. 796; Same v. Trimble, 27 G. G. A. 404, 83 
Fed. 85; Insurance Go. v. Dingley, 35 C. C. A. 245, 93 Fed. 153; and 
Insurance Co. v. Hill, 97 Fed. 263, — are entirely différent from th.e 
main question decided in the case of Rosenplanter v. Society, 91 
Fed. 728; Id., 37 C. C. A. 566, 96 Fed. 721. I feel entirely free to 
concur in the opinions in the latter case, and I assent to the gên- 
erai proposition that existing rights which do not rest upon agree- 
ments of the parties, nor upon any considération of value received, 
but only hang upon arbitrary provisions of paternal statutes, may be 
eut ofl at any time by act of the législature which created them, 
without impairing the obligations of contracts. But, to eut ofl exist- 
ing rights, the act must contain explicit déclarations of its purpose 
to eut them off, or its provisions must necessarily eut them, as would 
be the case where the statute upon which they dépend is repealed, 
without a saving clause. The courts will not présume that a new 
statute was intended to eut off any existing right, when there is no 
express déclaration of such intention, for the reason that it is con- 
trary to the policy of our government to construe statutes so as to 
make them operate retroactively. In the Rosenplanter Case the 
policy under considération was a term policy, and expired by its own 
limitations, unless it was renewed by the omission of the insur- 
ance Company to proeeed aecording to the provisions of the act of 
1877 to effect its forfeiture. It was not kept alive by the statute 
of 1892, because it belonged to the excepted class, and it was not 
protected by the act of 1877 after the repeal of that act. The policy 
in suit was not issued or renewed after the statute of 1897 was 



638 99 FEDERAL HEPORTEH. 

passëd, and therefore it does not come \vithîn the purview of that 
stàtutél As it is not a policy which had to be renewed periodicaJly 
in ordè^ to keep it alive, therè was not even a constructive re- 
newal of it; by force of the statute against forfeiture. I direct that 
flndingâ'be made in accordancé with this opinion, and a judgment 
will be éûtered thereon in favor <Jf the plaintiffs for the amount of 
the policy; with interest, after déducting ail nnpaid premiums, with 
interest, to be comptitéd at the New York rate. 



'■ ' * ' ' In té PAiGTBi. ' 

, (District Court, N. D. Ohlp, fl. p. November 22, 1899.) 

IkT0I.di^ta97 Bankruptct— Pleadinq^-Aiabbations of Answeb. 

In the aiiç"syer to a petitipn In inyoluntary bankruptcy, the respondent la 

liot llmitéd to the simple déniai of ipsolvency oontempla^ by form No. 

*«.'. If the pétition sets forth the debts àlleged to be due by the respondent, 

theansWer may contaln detallêd'avèrments of defefisés âhd counterelalms 

tQ fluçh debta, : 8bo^ij)g the solTeucy of the réspondjentiat the times 

^ alleigeil. : ,, ; ■:,■-' h, ^ 

In'Bankruptcy. On motion to'^trike ont parts ofan answer filed to 
a pétition iilinyoiuntary bankruptcy. 
Eowlpy & Bradley, for the motion. 

EIÇKS, District Judgie,, This (;^^,.now cornes before the court up- 
on the ûïotian to strike but from. flie ai^swer of Albert T.. Paige such 
parts as ate specifled iij the motioi^,. ïo which référence is made for 
tie àyertainmentof, thé parts askpd to be e^punged. The forms 
àhd prdété in ijahkrùptçy prçsoril;^ed by the suprême court of the 
tJnited States indicat;e„ the forn», in substance, of thp W^wer to be 
fliëà b^ the àlleged banferupt, The law does not cf}îitefljplate that 
thiè fesjlj'Ôh^nt shalLbe, ço^tped to^ particular fonn, and set out 
in his âijswèr pnly such façts as are suggested by the jOrder, The pe- 
titionitojl çrèditor allegies ijhat Albçrt $, Paige is a b^krupt, and sets 
ont thè.n^tuj'e and ampunt of the pr^^yable daim- which he allèges 
makes^tiie respondent à b^knipt , TÈ^ respondent âenies însolveney, 
but seiÉ up,;;with gréât particUlariïy, défenses and counterclaims 
which lie allèges show liim tohave been solvent at theiimes charged, 
and whén the a,çt of bani:ruptcy was committed. This same défense, 
it is allegèd, ilàs been ù^ejj to défend against a suit flled in the court 
of cômmon pleas ôf Summit county, Ohio. I think the respondent is 
entitled to sçt forth thèse facts as fuUy as he bas donçi It is a matter 
of importance to him whether or not he is adjudged a bankrupt. It 
will afféct his crédit, and bring iipon, him other evils which foUow 
such à final resuit in this proceeding. I think the motion to strike 
ont must be disallowed. 
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In re JACOBS: 
(Circuit Court of Appeals, Eiglitli Circuit., Febraary 3, 1900.) 

No. 15. 

1. Bahkruptct— Appeal and Review. 

Banlir. Act 1898, § 24b, giving to the circuit courts of appeala jurisdie- 
tion to "superintend and xevâse in matter of law tlie proceedings of the 
several inferior courts of banlîruptey," on pétition flled by any party ag- 
grieved, applies only to some action talien or order made in tlie course of 
a proceeding in banliruptcy. Sucli a i)etition will not lie to obtain a review 
of an alleged error of tlie district court in entertaining jurisdiction of a 
bill in equity brought by a trustée in bankraptcy against a stranger, a 
citizen of the same state, to set aside an alleged fraudulent couyeyancp 
of property to him by the baukrupt. 

2. Samb. 

From a final decree rendered by the district court in such a case an 
appeal may be talîen to the circuit court of appeals in the ordinary way, 
bi'inging up for review every question decided in. the case, or the question 
of the jurisdiction of the district court may be certifled by that court to 
the suprême court of the United States. 

Pétition to Review Proceedings of the District Court of the United 
States for the Eastern District of Missouri in Bankruptcy. 

Chëster JEï, Krum, for petitioner. 

Kathan Frank and Mr. M. N. Sale, for respondents. 

Beforè CALDWELL, SANl'.ORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This is a pétition for review under sub- 
division "b" of section 24 of the bankrupt act, approved July 1, 1898 
(30 Stat. 544, 553, c. 541), which is filed in behalf of Charles P. Ja- 
cobs, against whom an original bill in equity was exhibited by 
Samuel Rosenfeld, trustée in bankruptcy of the Mechanics' Clothing 
Manufacturing Company, a bankrupt, on the lOth day of January, 
1900, in the district court of the United States for the Eastern judi- 
cial district of Missouri. Tlie purpose of the suit was to obtain a 
decree vacating a certain deed of trust, and to recover the property, 
or rallier the proceeds of the property, \yhich was thereby conveyed 
to said Charles F. Jacobs, the trustée in said deed of trust. The in- 
strument in question was executed on April 16, 1899, by the Mechan- 
ics' Clothing Manufacturing Company, and proceedings in bankruptcy 
were instituted against it on May 1, 1899, under which it was sub- 
sequently adjudged a bankrupt on ]^ovember 20, 1899. Samuel Ro- 
senfeld, the complainant in the bill, was appointed and qualifled as 
trustée in bankruptcy of the Mechanics' Clothing Manufacturing 
Company on December 18, 1899, and on the lOth day of the following 
January he exhibited an original bill in the district court, where 
the adjudication had taken ijlace, to annul the aforesaid deed of 
trust, charging, in substance, that it was conceived by the bankrupt 
Company in bad faith, for the purpose of hindering, delaying, and 
defrauding its creditors, and for the express purpose of evading the 
opération of the existing bankrupt act. 

The petitioner insists that the district court lias no jurisdiction 
of the bill to vacate the deed of trust, and that the suit should hâve 
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been brought in tbe courts of tbe state, under the provisions of sec- 
tion 23 of the bankrupt act, because Eosenfeld and Jacobs, the parties 
plaintifl and défendant to the bilJ, are both citizens ôf the state of 
Missouri, and because subdivision '"b" of section 23 expressly pro- 
vides that "suits by the trustée shall only be brought or prosecuted 
in the-courts where the bankrupt whose estate is being adminis- 
tered by such trustée might bave brought or prosecuted them if pro- 
ceedings in bankruptcy had not been instituted, unless by consent 
of the proposèd bankrupt." It is claimed that the district (\-urt erred 
in entertaining the bill, and such is the error of law which we are 
asked to review. The respondents hâve flled a motion to disniiss 
the pétition for review, and wë are confronted in limine with the 
inquiry whether the alleged error of law is one which may be re- 
viewed under subdivision "b" of section 24 of the bankrupt act. That 
section reads as follows: 

"Sec. 24. Jurisdiction of Appellate Courts. — a. The suprerae court of the 
United States, the circuit courts of appeals of the United States, and the su- 
prême courts of the territories, tn vacation, in chambers and during their 
respective terms, as now or as they may hereafter l)e held, are hereby invested 
with appellat* jurisdiction of controversies àrising in bankruptcy proceedings 
from the courts of bankruptcy from which they hâve appellate jurisdiction in 
other cases. The suprême court of the United States shall exercise a like 
jurisdiction from courts of bankruptcy not Vitiiin any organizéd circuit of the 
United States and from the suprême court of the district of Golumbia. 

"b.; ^]|ie several circuit courts of appeals shall hâve jurisdiction In equlty, 
either Interlocutory or final, to superintend and revise in matter of law the 
proceedings of the several inferior courts of bankruptcy withln their jurisdic- 
tion. Such power shall be exercised on due notice and pétition by aay party 
aggrleved." i , ; 

The first paragraph of section 2 of the bankrupt law of March 2, 
1867, which now appears in the Revised Statutes of the United States 
as section 4986, reads as follows: 

"The circuit court for each district shall haye a gênerai superintendence 
and jurisdiction of ail caSes and questions arising in the district court for 
such district when sitting as a court in bankruptcy, whether the powers and 
jurisdiction of a circuit court hâve been conferred on such district court or 
not; and except when spécial provision Is otherwlse made may upon blll, pétition 
or other proper process of any party aggrleved, hear and détermine the case 
as in a court of equlty; and the powers and jurisdiction hereby granted may be 
exercised either by the court in term time or in vacation by the circuit justice 
or by the circuit judge of the circuit." 

In view of the similarity of the language employed in the two 
statutes above quoted and the gênerai object designed to be ac- 
complished by the two acts, we are of opinion that the jurisdiction 
conferred on the several circuit courts of appeals by subdivision 
"b" of section 24 of the récent bankrupt act is the same as that 
which was vested in the circuit courts by the bankrupt act of March 
2, 1867, under the first paragraph of section 2 of that act, which 
now appears in the Revised Statutes as section 4986, above quoted. 
Oongress, as we think, intended to confer on the several circuit 
courts of appeals the same supervisory control "of controversies 
arising in bankruptcy proceedings" in the district courts which the 
circuit court exercised under the act of 1867 by virtue of the above- 
quoted provisions of that act. It was doubtless deemed most ex- 
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pedient to transfer the supervisory jurisdiction formerly exercised 
by the circuit court to the several circuit courts of appeals, because 
since the création of the latter courts by the act of March 3, 1891, 
the circuit court has ceased to exercise appellate functions, and 
is generally held by the district judge whose action that court 
would be called upon to review. But, be this as it may, we dis- 
cover nothing in the provisions of the récent bankrupt act which 
leads us to infer that the revisory power of the circuit courts of 
appeals to be exercised by pétition for review is in any respect 
more extensive than that formerly exercised by the circuit courts 
under the act of 1867. 

In the case of Lathrop v. 'Drake, 91 U. S. 516, 23 L. Ed. 414, it 
was held by the suprême court that the bankrupt act of 1867 con- 
ferred on the district court two distinct kinds or classes of juris- 
diction : 

"First, jurisdiction as a court of banliruptcy over the proceedings In bank- 
ruptcy Initiated by the pétition, and ending in the distribution of assets amongst 
the credltors, and the discharge or refusai of a discharge of the bankrupt; 
secondly, jurisdiction, as an ordlnary court, of suits at law or in equlty 
brought by or against the assignée in référence to alleged property of the 
bankrupt, or to claims alleged to be due from or to hlm." 

The court further said: 

"The language conferring thls jurisdiction on the district courts is very broad 
and gênerai. * * * The varions branches of this jurisdiction are after- 
wards specified, resulting, however, in the two gênerai classes before men- 
tloned." 

It vi'as also held in the same case with respect to the circuit courts 
that the appellate jurisdiction conferred upon them by the act of 
1867 was likewise of a tvi^ofold character, one species of which 
Was to be exercised by pétition for review, and the other in the 
ordinary way, by appeal or writ of error. In an earlier case, de- 
cided in 1873 (Coit v. Robinson, 19 Wall. 274, 282, 22 L. Ed. 152), 
it was held, in substance, that when the district court exercised 
the second species of jurisdiction mentioned above, pursuant to 
authority conferred by the bankrupt act, — that is to say, when it 
entertained jurisdiction of a suit at law or in equity brought therein 
either by or against the assignée, — the action of the district court 
in such a case could net be reviewed by the circuit court by a péti- 
tion for review under the flrst clause of the second section of the 
act of 1867, but dould only be reviewed in the ordinary way by 
appeal or writ of error, under the provisions of the judiciary act 
regulating such proceedings. Substantially the same views were 
expressed by the suprême court in other cases, to wit: Sandusky 
V. Bank, 23 Wall. 289, 292; Morgan v. Thornhill, 11 Wall. 65, 80, 
20 L. Ed. 60; Marshall v. Knox, 16 Wall. 551, 555, 21 L. Ëd. 481; 
and in the case of Kidder v. Horrobin, 72 N. Y. 159, 166, the court of 
appeals of that state held that a suit by an assignée in bankruptcy 
against a third party to recover the property of the bankrupt or 
debts due to the bankrupt w-as not "a proceeding in bankruptcy," 
and within the exclusive jurisdiction of the fédéral bankrupt court, 
but was an ordinary action, which could be maintained as well 
in the courts of the state. 
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i.-3ii ;Y}es<^^jB| 4hes_e;adJ<ïdicatipn^i,wpon the bankrupt act of 1867, 
we feel MQ»tWHed toshoW rtliiiat it is ônly some actioatakep or 
prd^r madÇf iO Jtbebankruptcy pçqcçediBg itself wMch can'jbe re- 
vtewpdbyifloioflifinal pétition addresaedto tliis couct, under sub- 
division,/fb"jMjfliÇCtion 24 of: tbe bstfl^iu'upt act, and that the power 
thereby ,çe!nferred:''to superintiendvand révise" the action of tlie 
distFictjCi9ui!|:ide(çs.not extend totsuitp brought in that «pprt by the 
trustée in bantauptcyagaJnsttliird. parties to collect the assets of 
the estatCi or tOfi^uits brought by third parties againat the trustée, 
whether suçh salts are rightfnlly or wrongfully brpught in that court, 
as to which point we express no opinion at this time. Such suits 
as thoselastiirefprred to, tvhether at lâw op in equity, are not pro- 
Geedings: iq.;, bankruptcyj or "cQntpoversieS: arising in bankruptcy 
proceedingBj'^jiWithin the .meaning; and intent of the law authorizing 
pétitions for review, but they are suits which must be reviewed 
in the ordina-py wayj by apppal or writ of error, when they hâve 
reached a final» détermination in the court of first instance. We can 
discbver nothibg in the langnage or policy of the récent bankrupt 
act which w;6ûld seem to reqûire the varions bi^cl]^it ' ■OPÙrts of ap- 
peals td review every interlocutpry prder made or proc^éding taken, 
in an ordinary action at law or in equity, in a suit between a trustée 
in bankruptcy an^ a third party, wliich happens tô be brought in 
the district çquH, simply bçq^usèithetrus'f'efe's title to the property 
claimed, or hjsliability to be suedi, is founded on the bankrupt act. 
Nor do we believe that such a construction of the act was within 
thft contemplation of congress. ; , ;, 

The final decpee which may be renderedby the district court in 
the case wbichi we are, asked to review can be . brought to this 
court by appeal, in the usual way, for the considération of every 
question whiQb-niay be decided therein, or, on such final détermina^ 
,tion of the ca^e, ithe question relating to the jurisdictipn of the dis- 
jtrict court to entertain the siiit (the same being one of greatmo- 
njent, which ought to be speedijy ^etermined by the court of last 
lîesort) can be certifled by the district court to tlie suprême court 
pfvjhe United States. McLish 'Y..Eofe, 141 U. S. 661, 12 Sup. Ct. 
U8j 35 L. Ed. 8Ô3; Bardes v. Bank (decided bv the suprême court 
of the United States, Dec. 22, .1899) 20 Sup. Ct 196, Adv. S. U. S. 
19)6, 44 L. Ed. ~-^. The pétition for review is th^refore dismissed, 
and this fact will be forthwith ceijtified to the district court. 



LEHMAN y. CROSBY et al. 

• (District Court, S. D. NeW York. February 9, 1900.) 

CHBDrTORS' Suits— Limitations— DrscovEKT of Fkaud. ' 
: Under the ruling of the New York court of appeals, tbat the discovery 
by a creditor of a fraudulent ti-ansfer of property by hig debtor does not 
start limitations running against a suit to subjeqt the property, unless the 
creditor has already obtained judgment and issùed exécution thereon in 
the State, but that his right of action accrues only when he has taken 
such preliminary steps.'where suflïeient time has not elapsed tiiereafter 
to bar his suit, the time, manuer, or circumstances of discovering the al- 
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leged fraud are immaterial, and need nof be alleged; sueh allégations being 
neeessary only when tlie ordinary period of limitation is sought to be ex- 
tended by reason of iack of knowledge of the fraud. 

3. BaNKRUPTOY— JORISDICTION— SUITS BY TRUSTEE. 

Bahkr. Act 18t>8, § 23b, providing that "sults by the trustée shall only 
be brought or prosecuted in tbe courts where i;he bankrupt might liave 
brought or prosecuted them If proceedings In bankruptcy had not been 
Instituted," is to be strictly construed, as being a limitation upon the gên- 
erai grant of ,1urisdiction to the courts of bankruptcy in other parts of 
the act; and this provision does not apply to a suit by the trustée to set 
aside an alleged fraudulent conveyance of property by the bankrupt, which 
is one the bankrupt could not hâve maintained, but the court of bank- 
ruptcy has jurisdiction of such suit. 

In Equity. Suit by the trustée of a bankrupt to charge the pro- 
ceeds of property alleged to hâve been fraudulently transferred by 
the bankrupt. On demurrer to blll. 

Putney & Bishop, for plaintiff. 

Kich, Woodford, Bovee & Wallace, for défendants. 

BROWN, District Judge. The coinplaint seeking to charge the 
proceeds of the alleged fraudulent transfer in the hands of the 
défendant Mathilda G. Crosby, with the payment of the judgment 
creditor's claim, is identical in principle with the case of Weaver 
V. Haviland, 142 N. Y. 534, 37 N. E. 641. In that case it was held 
that a discovery of fraud in the judgment debtor's transfer would 
pot set the statute of limitations running within this state unless 
the ereditor had already procured judgment and issued exécution 
upon the debt within this state; that the cause of action does not 
accrue until this latter date, although the fraud was discovered be- 
fore. 

1. The above décision and others therein cited to the same effect, 
seem to me décisive of the présent demurrer, so far as relates to the 
long lapse of time since the transfers were made, and the Iack 
of explanation as to when and how the alleged fraud was discov- 
ered. For the only state statute of limitations applicable to this 
action, is that of the state of New York, and that must be construed 
as determined by the highest court of the state. Until the recovery 
of the judgment in Massachusetts in May, 1898, based upon the In- 
diana judgments of 1874, there was never any judgment against the 
debtor upon which a creditors' bill could hâve been maintained any- 
where, except in the state of Indiana, where the debtor neyer re- 
sided. The statute, therefore, never began to run within this state. 
Nor was the right of action ever barred in Illinois, where the de- 
fendant at one time resided (Code X. Y. § 390); since, for the above 
reason, it never even accrued there, and the statute of limitations 
therefore did not begin to run. The présent action could not be 
maintained hère without a now judgment and exécution in this 
state, except for the fact that in favor of a trustée in bankruptcy 
the recovery of the additional judgment is not neeessary. 

In cases like the présent, therefore, where, so far as it appears 
from the complaint, the cause of action has not accrued, nor the 
statute of limitations conimenced, prima facie, to run, I think the 
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requirement of any detàiled statement as to the time, manner or 
circumstances of discovering the alleged f raud (Pearsall v. Smith, 
149 U. S. 231, 236, 13 Sup. Ci 833, 37 L. Ed. 713; Jones v. Smith 
10,. G.] 38 Ped. 380) is unnecessary. That is only required when 
the ordinary period of limitation is sought to be prolonged through 
lack of knowledge of the alleged fraud. This ground of demurrer 
should, therefore, be overruled. 

2. As respects the right of the trustée to maintain an action like 
the présent in this court under the bankruptcy act of 1898, I ad- 
hère to my previous rulings. There are so many reasons for the 
exercise of jurisdiction by this court in cases of fraud, that I think 
section 33b should not be enlarged by construction beyond its 
terms, and its apparent purpose. In terms it applies only to such 
actions as the bankrupt himself could hâve brought but for the 
institution of bankruptcy procèedings. This action is not of that 
kind. By no possibility could the bankrupt hâve maintained an ac- 
tion to set aside his own fraudulent dealings. There is a broad 
and proper fleld for the opération of section 23b as it reads ; name- 
ly, in its application to the collection of the ordinary debts owing 
to the bankrupt, to collect which in the usual course of proceeding 
he would be required to seek his debtors in the counties where they 
réside, and where usually it would be far more convenient and just 
that such litigations should be had, rather than to bring the de- 
fendants often over long distances to the fédéral district court; 
This I think is the purpose of subdivision "b." Its terms do not in- 
clude actions like the présent, which are therefore, as I think, right- 
ly brought in this court under section 2, subd. 7. See Murray t. Beal 
(D. C.) 97 Fed. 567, and cases there cited. 

The demurrer is overruled. 



In re WILLIAMS. 

(District Court, D. Washington, E, D. February 2, 1900.) 

Bankkuptoy—Jubisdiotion— Domicile op Bankkcpt. 

A court of bankruptcy bas Jurisdiction of a voluntary pétition for ad- 
judication in banliruptcy, flied by a debtor who lias had his domicile wlth- 
In the district for the preceding six months, although, during the greater 
portion of that time, he has resided abroad, provided there was no abandon- 
ment of the original domicile, nor acquisition of a new one, and the debtor 
returned to the district, before the flling of the pétition, wlth the Intention 
of making his permanent home there. 

In Bankruptcy. On review of order of référée in bankruptcy dis- 
missing a voluntary pétition for adjudication. 

Judson & Geraghty, for the bankrupt. 

HAHPOEI), District Judge. This is a case of voluntary bank- 
ruptcy, in which the référée has raised a question as to the jurisdic- 
tion of the court on the ground that upon examination of the peti- 
tioner it was made to appear by his testimony that he has not had 
his place of business, resided, or had his domicile within the terri- 
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torial jurisdiction of this court for the six months next preceding 
the date of flling his pétition, or the greater portion thereof; and 
the case bas been certified by the referœ for the opinion of the 
court upon that question. The facts shown by the testimony are 
as follows: The petitioner did réside and had his domicile in this 
State, and was for a time engaged in business at Fairhaven, in 
Whatcom county, and at Everett, in Snohomish county, and while 
engaged in business at said places contracted the debts for which, 
by his pétition, he is now asking to be discharged. He closed up 
his business at Everett in the year 1893, and went to Spokane in 
search of employment. Being unable to obtain employment there, 
he went to British Columbia the same year, where he was for a 
time employed in mining, and afterwards engaged in business with 
a partner as a hardware merchant, and continued in that business 
until the fall of 1899, when he closed up his business, and removed 
to Spokane, purchased a home, and established a permanent rési- 
dence there. His pétition to be adjudged bankrupt was flled in this 
court in less than one month after the date of his removal to 
Spokane. The petitioner is a citizen of the United States, and did 
not at any time while sojourning in British Columbia exercise or 
claim the rights of a citizen of that country, nor hâve an intention 
to change his domicile, or to permanently réside there; and each 
year during said time he returned to this state, looking for employ- 
ment, or a business opening, and had a deflnite intention to return 
and réside permanently in this state whenever circumstances, from 
a business point of view, should favor his return. At the time of 
taking up his résidence in Spokane, he would hâve been willing to 
go to Montana, or elsewhere, if he found opportunities for business, 
but he did not actually résolve to locate anywhere outside of this 
state. Under the provisions of the second section of the b^nkruptcy 
law it is essential to the jurisdiction of this court for the petitioner 
to hâve had a domicile within the state during the greater part of 
the six months preceding the date of flling his pétition. "By 
'domicile' is meant that résidence from which there is no présent 
intention to remove, or to which there is a gênerai intention to re- 
turn. The domicile of a bankrupt does not dépend on citizenship, 
nor on résidence, but on the concurrence of two éléments: First, 
résidence in a place; and, second, the intention, for the présent, 
to make that place his home. A person cannot be without a légal 
domicile somewhere. The domicile of a person may be changed. 
To constitute a new domicile, two things are indispensable: First, 
résidence in a new locality; and, second, the intention to remain 
there. The change cannot be made except facto et animo. Both 
are alike necessary. Mère absence from a flxed home, however 
long continued, cannot work the change. There must be animus to 
change the prior domicile for another. Until the new one is ac- 
quired, the old one remains." Loveland, Bankr. p. 3.33. The state- 
ment of the law to be applied in deciding the question contained 
in the above quptation is fully sustained by the following décisions 
of the suprême court of the United States, cited bv the author : 
Mitchell V. U. S., 21 Wall. 352, 22 L. Ed. 384; Desmare v. U. S., 93 
99 F.— 35 
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U. S. 610, 23 L. Ed. 952 j Morpis v. Gilmer,.129 TJ. S. 328, .9 Sup. Ct. 
289, 32 i.';î;cf. 690; See, -01*6, 10 ÀMi. '& Êtig, Eflc, I4W (24 Ed.) 
pp. 7', lî, U; le. Undèi* tfif làw; 3's I flçd'.iï déclared by thë'Mgliest 
court df'thîé cbiintry, the^'jpètittônetdfânot change bis domicile 
wheQ bé^ik'èTit to British (Mii^^ 1893, nor àfterwards, because 

be dld npt bave the inteiitîbii tb temàiù ibère, and be did bave a 
defllttité intention to rettirn";io'tbis stat'èl Tbe bMéf made bv tlie 
refeteè tbat tbe pétition bëâismissed wîll be vacated, and tbe case 
will proéeed in tbe usuàl édwfe. 



ÇfJJÇi.-s;. ;WALL, et aL 



fBistrîèt <3oiirt, Wi-D^'Mrth Oarolina- JantlàrV 15, 1000.) 

■ îiM. ■- . >-:■:; (:;;;■ t)--' ^ • •./ !v;<l',.,- ..':,' ' -i ;:■:,: ' 

1. Bankbdptcy— JuR[9PICT,^(MÎ-t8cI'ÏS BY TpUPjKBS.Ï . .. 

Bankr. Àet 189S,. S 231% prqyiding. tii^ ';6Uits by the, triistee shall only^ be 

brought or prosecutêd ili ' thç dàurts whçré me bantrupl 'mtght haVe broiight 

or prosecutea them' if 'lirocëedings ■in bflàtouiitfcy hafl-nlôt beéh Instituted," 

f ■ Is a limitation uponJtlteijùïisdlctidnof; tte circuit eoprtsibf the United 

Statep, aii^iûoesintiit fittpiStj^ie jurisdietloj»; in bankruptfiyi confea;red; upqn 

i, .the, district courts by oàer.^çl^usesjof-.tjie.fict; :an,d a court'.of bankruptcy 

'bas' juïlsdictid,!! et 'à suit ip^éqùity by à'traètee' to'recov'et- properfy allèged 

'' ' to hâve bêëii 'fraùduïèntly'fco'àvëyèd loir' tr'àiisferfëfl'fe^' tbe bankrupt, àl- 

' though tbe trustée, tbéibaflkrtpt,: ànd the' défendant 'are ^au cltlzeus of the 

a.(gAME— JDîtISDipniON 0ï'f^TlA:TE,.,€OTJjÇÎ'8. ,: : '; :.;:;:•' 

State, courts hâve jurlsàtetion, .concurrent with that 6f tji^ courts of bank- 

'' ruptcy, of actions b* ,à trustée iii ' bkpk'rïiptcy tb collect' tbè .assets of the 

■'' -'-ëstàte or to'set aside'iBillegea'îrStiduleilt transfei's or ■ eohvéyaftCês l5y the 

:•, bankruîpf; and' iwhlchtfr^ èourl!,- ;state or. fédéral, flrstiitakesicognizanceof 

p: mçhjP^; action wiU.hftYp 4he right toi^fspoi^ p£: thfâ case,,^ally and eon- 

... .'ClUSlye}^.;^ ,, ^ \ ._; .;,^ ;,;., .■".;>,;!.;.''■:'.-■:. . ;I,H i 

" SamE.— ËKMBn.T.'A'ï LA-Çf. :- ■ '-ii' . ', : • " 

A bilr In èquîty, bïbtiglit by à trustée in bankrutitfcy" tb set aslde a 

' salfe of ai'^Bék of'goôd^'mad'é^by'the bSnkrttpt in fralid'èf Hls -creditors and 

'! in fraudi«É thè bankiiiptdy' act, ■ ;will not -be dlsmisçedioiliShe' theory that 

i comBlain8nt.has, a jpla in ; and .adéquate renaedy at l£^^, equlty belng the 

,. , appropriasse^ (oFuin. ^0;;' such a suit. .: ... , '. , , 

4. SAME— P.AB,Tjpa|^TpBpfiA^Ï.KRUPT., ', ." , .^ .,..■ • . ,; ',-r. . ■ , .' . ■■ 

:\ A' batiktupf Ife ' Bot a Hècèsfeâr'y party rti' a êuit lit eqùlït'/by his trustée 
' tb sét îiside an' alleéeo fraddulent transfèr ci convejancfe by the banknipt 
I . -to the défendant, i ''; i ; ', : , :, .;; 

5. BAMB-t-ApptlTNTHENT ObRbCBITBR. 

On a blll 1», -equity, by a. trustée; in bankruptcy to set aside a sale of a 
stock pfi mêrchandise by tlie bankrupt tO[;the défendant^, àlleged to hâve 
been frâud^ilént as to* cfeàitdrs, and asklMg'for the appolntment of a re- 
ceiVer, it appeared that th« baiikrupt, whîle in embartafeséd eircùmstances, 
. tiad secnred an extension from: hls creditors, executing notes in large 
amounts, had then proceçded, to make large ipurchases of stock, had ofCered 
his stpek in trade at ^, priée below its alleg^d cost, and, upon effecting its 
sale t6 dëfendànts, hâd Inimedlately left the state; thkt thé stock consisted 
of goods sùbject to détérioration and fluctuation of priée, aiid had not been 
InventOried, iso that itS; Value coiîld not be correctly: eetimated; and that 
the defen4ftlitB,wer^;probably not worth much more tha-n the amount of 
their debts. iBeMithat a receiver should Ipe appoiçted tp take possession 
and control 6f;tïie ptopè^ty in question, ànd sell it/depositing the proceeds 
in a designated depositôry. . ' 
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In Bankruptcy. , Où demurrer to bill în equity flled by Walter 0. 
Cox, as trustée in feankru^tcy of W. H. Gilbert, against John D. Wall 
and T. W. Huske. 

A. H. EUer, Jones & Patterson, and Louis M. Swink, for complain- 
ant. 

Watson, Buxton & Watson and Glenn & Manly, for défendants. 

EWAET, District Judge. This is a bill in equity flled by the com- 
plainant, as trustée of the bankrupt, for the purpose of setting aside a 
sale made by the bankrupt, Gilbert, to the respondents, of a certain 
stock of hardware; the said sale having been made, as complainant al- 
lèges, in fraud of the bankruptcy act, and in fraud of the creditors of 
the said estate. The facts are as follows : Gilbert was a retail hard- 
ware dealer in the city of Winston, N. C, carrying a stock of |16,000 
or $18,000. Becoming embarrassed in June, 1899, he secured an ex- 
tension from bis creditors, executing notes in large amounts, ma- 
turing December, 1899, and January, 1900. Immediately after secur- 
ing this extension, he bought largely of hardware dealers, increasing 
his stock to an abnormal extent; at the same time selling stock in 
hand at eut priées, at and below cost. In September, 1899, Gilbert 
repeatedly attempted to dispose of his stock, both at Martinsville, 
Va., and Winston, N. 0., offering the samé at figures considerably be- 
low alleged cost. On or about the 5th of October, 1899, he sold his 
Winston stock to respondents, and immediately thereafter left the 
state. Proceedings in involuntary bankruptcy were at once insti- 
tuted by his creditors, and he was duly adjudged a bankrupt, and 
Cox, the complainant, elected trustée of his estate. 

The respondents demur to the bill âled in this case, raising the ques- 
tion of the jurisdiction of the district court to entertain this cause. 
It is claimed that, as the bankrupt, the trustée, and the respondents 
are ail citizens of this state and résidents of this district, by section 
23b of the act cognizance of such a controversy can only be taken by 
the state courts. 

It is to be regretted that the décisions of the courts upon this 
question hâve not been uniform. On the contrary, there are many 
conflicting opinions. In support of the proposition that the district 
court lias jurisdiction, vide In re Gutwillig, 34 C. C. A. 377, 92 Fed. 
337; Davis v. Bohle, 34 C. C. A. 372, 92 Fed. 325; Carter v. Hobbs 
(D. C.) 92 Fed. .594; In re Sievers (D. C.) 91 Fed. 366; In re Fixen 
(D. C.) 96 Fed. 753; In re Eichard (D. C.) 94 Fed. 636.; In re Smith 
(D. C.) 92 Fed. 135; In re Newberry (D. C.) 97 Fed. 24; In re Byrne, 
Id. 763; Eobinson v. White, Id. 34. Contra, Mitchell v. McClure 
(D. C.) 91 Fed. 621; Burnett v. Mercantile Co., Id. 365; In re Kelly, 
id. 504; In re Rockwood, Id. 363; In re Buntrock Clothing Co. (D. C.) 
92 Fed. 886; Heath v. Shaffer (D. C.) 93 Fed. 647; In re Abraham, 35 
C. C. A. 592, 93 Fed. 774. 

A careful examination of the cases decided satisfles me that the 
section referred to (to wit, 23b), providing that "suits by the trustée 
shall only be brought or prosecuted in the courts where the bankrupt 
nf^ight hâve brought or prosecuted them if proceedings in bankruptcy 
had not been instituted," is a limitation upon the jurisdiction of cir- 
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cuit courts of the ITnited Statept, anâ does npt sffect the jurîsdiçtion 
îa bankruptcy conf^n"ed upontaedistriRl,, courts bj otherclaiises of 
tTie act, ànd that a coïlrt df bàhtriiptey haâ jùrisdiction of à suit by 
a trustée to reoover property aUeged to hâve been conveyed or trans- 
fèi*rèd by the bankrupt in fraud bf'liis creditors, notwithstanding that 
the trustée and the bankrupt and the défendants are ail citizens of 
the sànie State. ïn reaching thfs conclusion, I do not wish to be 
understood as casting any doubt upon the jurisdiction pf the courts 
of thé^^jtate to ent'ertajp jurisdiction and try suits for àny cause of 
action wliatever brought by the trustée of a bankrupt against parties 
whq fraydulently or otherwise were in possession of the bankrupt's 
èstaté, ot wëre indebted to the bankrupt. I am clearly of the opinion 
that coiirts of this state are invested with coinplete and plenary juris- 
diction over fraudulent transfers* and conveyances concurrent with 
this court, ànd that whichever of the twb courts first took cognizance 
of the case had the right to flnally and conclusively dispose of the 
sam^. In the case at bar, Cox, trustée of Gilbert, bankrupt, chose 
to institute his bill in equity in this forum, and this court has there- 
fore acqui,red jurisdiction. Vide Ex parte Christy, 3 How. 292, 11 
L. Ed. 6035 Atkinson y. Purdy, Ffed. Cas. No. 616; McLean v. Bank, 
Ped. Cas. No. 8,885; Burbank v. Bigelow, 92 U. S. 179, 23 L. Ed. 542; 
Woolridge V. McKenna (G. C.) 8 Fed. 650; OIney v. Tanner (D. C.) 10 
Fed. lOi; In re Anderson (D. G.) 23 Fed. 482; Bachman v. Packard, 
Fed', Cas. No. 709; Maîn v. Glé^n, Fed. Cas. No. 8,973; Hallack v. 
Tritch, Féd. Cas. No. 5,956; Loveland, Bankr. p. 490; Black, Bankr. 
p. 128; 'I^ea v. George M. Wèst ,Co., 1 îTat. Bankr. N. 2«4, 91 Fed. 
237, àfiàrmed in United Statqs siïjireniè, court, 1 Nat. Bankr. N. 409, 
19 Sup, et. 836, 43 L. Éd. 1098;, In re John A. Etheridge Furniture 
Co.; rN?lt: Bankr. N. 112, 92 Fed. 329; In re Bruss Eitter Oo.. 1 
Nat. Bâiikr. N. 58, 90 Fed. 651; In re O'Connor, 1 Nat. Bankr. N. 381- 
384, 95 Ped. 943; In ré McKee, 1 Nat. Bankr. N. 139. 

As has beep well said by Judge Severens in Be Newberry (D. C.) 
97 Ped. 24: 

"An anom^ous state o£ things would be présentée! )( the bankruptcy court, 
wliich Is 'chaiged -witli duty of prompt action In coUecting and distrlbuting the 
estate of the bankrupt, shbuld be compelled to await and be balked by the 
pendency 'Of proceedings in another court havlng jurisdiction entlrely forelgn 
to its own, and in no manner subject to it" ■ r 

It is further insisted by respondents that the complainant, as 
trustée, if he has any right to the stock of goods described, has a 
plain, clear, and adéquate remedy at law, and cannot invoke the 
équitable jurisdiction of this court to enforce his right. Section 723, 
Rev. St. 13. S., provides "t^ât suits in equity shall not be sustained in 
either oftlie courts of the United States, in any case where a plain, 
adéquate aod complète remedy may be had at law." The construc- 
tioii placéfl on this statute by the suprême court of the United States 
is as fpllows: "It is not enough that there is a remedy at law. It 
ïhust be plâiîi and à(lëquate, or, in other words, as practical and 
efficient to the ends of justice and its prompt administration as the 
remedy in equity." Boyce v. Grundy, 3 Peti 215, 7. L. Ed. 655; Wat- 
son V. Suthérland, 5 WaU. 74, 18 L. Ed. 580. But tlie foregoing stat- 
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ute, which is merely declaratory as a rule of common law, is no more 
binding than the foUowing well-estaMished rules governing the pro- 
ceedings in equity. Equity has always had jurisdiction of subjects 
like fraud, misrepresentation, concealment, speciâc performance, 
and cancellation of instruments, of ail of which equitj' has jurisdic- 
tion per se, and the rùle of inadéquate légal remedy does not apply, 
2 Am. & Eng. Enc. Law, p. 201. Equity always has jurisdiction of 
fraud, misrepresentation, and concealment, and it does not dépend 
upon discovery. Jones t. Bolles, 9 Wall. 304, 19 L. Ed. 734. Courts 
of equity will aid a creditor by removing a fraudulent incumbrance or 
a conveyance of his debtor's property. Hagan v. Walker, 14 How. 
29, 14 L. Ed. 312. In Cléments v. Moore, 6 WaU. 299, 18 L. Ed. 786, 
the same being a creditors' bill in the district court to set aside a 
fraudulent transfer of a stock of goods, it was held "that equity is 
the appropriate remedy, being more flexible and capable of adminis- 
tering justice than can be done under the rules of law." Vide, also, 
Hudgins v. Kemp, 20 How. 45, 15 L. Ed. 853; Venable v. Bank, 2 
Pet. 107, 7 L. Ed. 364. In former bankruptcy acts, équitable jurisdic- 
tion of the court was invoked in the foUowing cases: Stuckv v. 
Bank, 108 U. S. 74, 2 Sup. Ot. 219, 27 L. Ed. 640; Grant v. Bank, 
97 U. S. 80, 24 L. Ed. 971; Eogers v. Palmer, 102 U. S. 203, 26 L. Ed. 
164; Auffmordt v. Easin, 102 U. S. 620, 26 L. Ed. 262; Barbour v. 
Priest, 103 U. S. 293, 26 L. Ed. 478; Dutcher v. Wright, 94 U. S. 553, 
24 L. Ed. 130; Phipps v. Sedgwick, 95 TJ. S. 3, 24 L. Ed. 591; Neblett 
y. MacFarland, 92 U. S. 101, 23 L. Ed. 471; Goodenow y. Milliken, 
Fed. Cas. No. 5,535; Harmanson y. Bain, Fed. Cas. No. 6,072; Peo- 
ple V. Brennan, 12 N. B. K. 567, 3 Hun, 666. The jurisdiction is not 
confined to fraudulent oonveyances of real estate, but it extends as 
well to fraudulent sales of personal property. 5 Enc. PI. & Prac. p. 
405; Carr v. Parker, 10 Mo. App. 364. In the matter of aliénation of 
Personal property by any means which is in fraud of creditors, courts 
of equity and courts of law hâve concurrent jurisdiction. Smith, 
Eq. Eein. Cred. p. 62; Atkins y. Dick, 14 Pet. 114, 10 L. Ed. 378. In 
a bill flled by a trustée like this, the bankrupt is not a necessary party. 
The bankrupt is not a necessary partv to a suit to avoid a fraudulent 
transfer. Bufflngton y. HarveV, 95 Ù. S. 99, 24 L. Ed. 381; Benton 
y. Allen (C. C.) 2 Fed. 448; Harding v. Crosby, Fed. Cas. No. 6,050; 
Smith, Eq. Rem. Cred. p. 82. 

The complainant asks that a receiver be appointed. Mr. Smith, in 
his most excellent work on Equitable Eemedies of Creditors (page 
315), says: 

"It is common practice in équitable proceedin.ss, eitlier in creditors' bills, 
or bills in the nature of creditors' bills, and supplemental proceedings, to atJ- 
point a receiver, when the property is of such a nature as to render it neces- 
sary or to facilitate the action of the court. Tbe appointmeut is peculiarly 
appropriate if the transfer consists of personal property, where the possession 
is an Important factor of ownership, and where concealment or removal is so 
easily accomplished." 

The suprême court of North Carolina in Ellett y. Newman, 92 N. C. 
523, in a case involving personal property, yery similar to the case 
at bar, uses the foUowing language: 
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"The.^îithorlty. «f the court toi pfegerve property,, the subject of - Iltigatioiji, 
penalïig;thé'adtiidti, uûtU final 3u(igili,élif;''aiid fhen ï6 àpply it, as jttstîcé' may; 
ré<ittlrè,' fs tëo illanifêst to aamtt 'èf «ïuestion, ahfl such auttorlty sliould be' 
eiïereteds ■when» It appears that thereAdireasonableground to belleve that the 
plftip^ff m^y rçcover, and the, latérfei;eflipe o^ thé court is necessary to protect 
the property in questioii pending tije coiitraversy." Vide Parker v. Grammer, 
62n;'C.'28, 32; Craycroffv; Morehfeîiav'e? N. C. 422; Morris v-Willard, 84 N. 
O. 293V LeVeûson v. Elsoii, 88 N. C. 182; TVitty v. I^ogan.SO N. C. 0»; Cône 
V. Oombs (0. C.) 18'Fed. 676; Shephetd v. Pepper, 133 U. S. 62G, 10 8up. Ct. 
438, 33-L,.Bd. 706, , :,.;: ,:;„ , 

In tàe case at bar it appears that this is a stock of mercliandise, 
stibje^îî té' deterioratiori and fluctuation in price; thiat no inventory 
of thé property has been taken, and until this is done no correct 
estimâte and value ban be placéd- thereon; that thè ^esjiondents 
owe' i8,0(!)®- td the Wachoria National Bank of Winston; and that 
their pWjjèrty is listed at a little More than -19,000, nearl; ail of 
whichiS Personal property. In View of thèse facts, in the judgment 
of the court, it is proper that a recéiV'er should be appointed until the 
equities' of; ail parties interested* should be detertnined by a final de- 
cree. It iS' -therefore oMered, à'djudged, and decreed that the injunc- 
tion issuéd by this court Decembër 1% 1899, be coûtinued till the 
final beaHng of this cause. Thé rèspbndents are hereby ehjoined and 
restralnéà from interféring in any manner with the 'stock of goods 
describ'éd ib the bill bf coiâiplaint, the sarne being the identical stock 
of goods àllëged to hâve been purchased by réspondents of Gilbert, 
bankrupt. Samuel F. Vance, of Winston, is hereby deSîghated and 
appointed as temporary lîecëiver to ftake into his possession and con- 
trol sàid stbçk of goods described in the bill of complainant. The 
said John D.'Wall and T. W. Huské Mil immediately, upon demand of 
S. F. Vahëe, i^eceiver as aforesaid, deliver to S. F. Vanee,' as receiver, 
immédiate pbsisession of the entiré stock of goods described in plain- 
tiff's bill, and now in the possession of Wall & Huske, together with 
ai.il booksj accounts, ahd papers in any wise appertaining or relating 
to thé said stock of goods' formally belongiiig to W. H. Gilbert, bank- 
rupt.- îjpôrl' taking pt^séâsîon of sàid stock of goods, the said S. F. 
Vaiiee, tëèèiver, will, as early aspracticable, sell the samé, either at 
public 6*' private sale, upon sucb terms as he may deem best for 
the initérést of the creditOrs and claimants to the said property ; the 
funds réaïizéd therefroiû to be'déposited with the People's National 
Bank at Winston, N. C, till ail bona fide claims and Mets of those 
holding saille are hereafter established. Before entering upon the 
discharge of his duties as receiver,: the said S. F. Vance will enter into 
bond, with good and suôicient sureties, the said bond to be approved 
by the clerk of this court at Greenbopo, in the sum of |20,000, 
conditioned that he will faithfully discharge the duties of his office as 
receiver, and'will account to the proper parties for the funds received 
by him in such capacity. This cause is retained for further orders. 
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LAKE ONTARIO FISII CO. v. UNITED STATES. 
(Circuit Court, N. D. New York. February 14, 1000.) 

1. CUSTOMS DUTIES— FiSH. 

Flsh caught in a l)ay on Lalie Ontario, in Canadian waters, by citizena 
of Canada, not«-itlistanding sucli pitizens were omployed by a corporation 
of New York, are not witlun Act Cong. ,Tuly 24, 1S97, par. 555, plaoing on 
tlie free list flsli caiiglit in thc Grcat Lakes by citizens of tlie United 
Statfis. 

2. Samb— Rate. 

Act Gong. .Tiily 24, 1S97, par. 259, providing tliat the duty on fresh-water 
fisli, not specially providert for in tlie act, sliall be a quartflr of a cent a 
pound, does not apply to skinned fisli. wliich are provided for in para- 
grapli 261, rdating to "flsh, skinned or boned." 

3 Same— Free List. 

Act Cong. .July 24, 1897, par. 020, relating to oils, and putting on the 
free list, after enumerating a large number of oils, "s!)ermaceti, whale 
and other fish oils of American tislieries, and ail fish and otber products 
of such fl.slieries," will not be construed to admit free of duty "ail iisli and 
other products of American tislieries," since paragraphs 258-201 provide 
speciiically for the duty ou suth flsh. 

This is an appeal by the Lîtke Ontario Fish Compiiny from a dé- 
cision of the boaid of gênerai appraisers, whieh sustained the action 
of the collector of the port of f^ape Vincent, N. Y., in assessing duty 
upon fish imported by the said coinpany. 

Watsôn M. I'o5J,ers, for importer. 
Cliarles H. ISrown, U. S. Atty. 

COXE, District Jiidge. In December, 1897, the Lake Ontario Fish 
Company, a corporation, organized nnder the lavvs of ihc state of 
New York, iinported intp tiiis conntry a quantity of skinned flsh at 
the port of Cape Vincent within tliis district. The collector assessed 
duty at the rate of 1} cents pcr pound, nnder the provisions of para- 
graph 261 of the act of July 24, 1897, which reads as follows: "Plsh, 
fresh, smbked, dried, salted, pickled, frozen, packed in ice, or other- 
wise prepared for preseryatiou, not specially provided for in this act, 
three-fourths of one cent per pound; fish, skinned or boned, one and 
one-fourth cents per pound; mackerel, halibut or salmon, fresh, 
pickled or salted, one cent per pound." The importer protested, in- 
sisting that said merchandise should be admitted free of duty under 
paragraph 555 of the free list, which is as follows: "Fish, fresh, 
frozen, or packed in ice, cauglit in tlie Oreat I^tikes or other fresh 
waters by citizens of the United States." The protest further insist- 
ed that, if dutiable at ail, the merchandise should be assessed at the 
rate of one-fourth of one cent per pound under the provisions of para- 
giaph 239 of the act, which provides: "Fresh-water flsh not spe- 
cially provided for in this act, one-fourth of one cent per pound." 
('ounsel for the importer, in the brief submitted, also refers to para- 
graph 626 of the free list, relating to "oils." After enumerating a 
large number of oils it contains thèse words, "and also spermaceti, 
whale, and other flsh oils of American flsheries, and ail fish and other 
products, of such fisheries; petroleum, crude or refined," etc. 

It was conceded upon the argument that the importer is a New 
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York corporation with a capital of |100,000, the shareholders being 
citizens of the United States; that it is engaged in tlie business of 
catching flsh; that it owns ice houses and doclcs in Canadian waters; 
and that it supplies the flshermen employed by it with devices, nets 
and other equipments, and pajs them a percentage upon the fish 
taken by them. The flsh in question were caught in the Bay of 
Quinte, an arm of Lake Ontario, in Canadian waters, by citizens of 
Canada. 

It is argued that the importer, being a New Yorlc corporation, is a 
citizen of the United States; that a corporation can only act through 
agents, and the flsh in question, being caught by its employés, were 
constructively caught by it. Light is thrown upon the proper con- 
struction of paragraph 555 by comparison with a similar paragraph 
(371) of the tariff act of 1890, which provided for the free entry of 
"flsh, the product of American flsheries, and fresh or frozen flsh (ex- 
cept salmon) caught in fresh waters by American vessels, or with nets 
or other devîces owned by citizens of the United States." The nets 
and devicea being owned by the importer, it is probable that flsh 
taken in such nets would be entitled to free entry if the paragraph of 
the previous act were in force. The change from the language there 
used to the language of paragraph 555 is signiflcant. Fish entitled to 
free entry must now be caught by citizens of the United States. 
Fish caught by aliens are not caught by citizens of the United States 
because citizens employ such aliens. The citizen must be présent and 
actually engaged in catching the flsh. 

Paragraph 259 provides for a duty upon fresh-water flsh not spe- 
cially proVided for in the act, but as the flsh imported were skinned 
flsh they certainly were provided for under the spécifie language "flsh, 
skinned or boned," found in paragraph 261. 

Eegarding the contention that the merchandise might hâve been 
admitted free under the gênerai paragraph of the free list relating to 
"oils," it is enough to say, flrst, that the protest makes no mention of 
this paragraph, and, second, that the paragraph cannot be construed, 
in view of the spécifie provisions found in paragraphs 258 to 261 in- 
clusive, to admit free of duty "ail fish and other products of American 
flsheries." The doctrine of ejusdem generis disposes of this conten- 
tion. Without attempting to construe the language last quoted, it 
is manifest that it was not the intention of the lawmakers thereby to 
nullify the preceding provisions of the act. The décision of the board 
is afflrmed. 



UNITED STATES V. ROESSLEB & HASSLACHER CHEMICAL CO. 

(Circuit Court of Appeals, Second Circuit. Pebruary 6, 1900.) 

CusTOMs Dutibs^Classification— Zinc Dïtst. 

" Zinc dust, used in dyeîng, is entitled to free entry, under paragrapli 
386 of the tarlflt act of 1894, as an article in a crude state, used in dyeing, 
not specially provided for, and is riôt dutiable under section 3, as a non- 
enumerated manuf actured article, ndr mider paragrapli 174 and section 4, 
as assimilated to zinc in pigs and bjoclis. 



PAEBENPABEIKEN OF ELBERFELD CO. V. UNITED STATES. OHÔ 

Appeal from the Circuit Court of the United States for tlie Houth- 
ern District of New York. 

This is an appeal from a décision of the circuit court, Southern district of 
New York, whlch reversed a décision of the board of gênerai appraisers re- 
versing a décision of the coUector of the port of New York touching the as- 
sessment for duty of certain imported merchandlse, which, under the tariff 
act of 1894, was zinc dust. The coUector assessed duty thereon at 20 per 
centum ad valorem, under the provisions of section 3 of said act, as an "article 
manufaetured, in whole or in part, not provided for," etc. The board of gên- 
erai appraisers held that under the similitude clause (section 4 of said act) it 
was dutiable at one cent a pound, as slmilar to "zinc in blocks or pigs." Para- 
graph 174. In what respect the board found it to be similar does not appear. 
The flnding reads, in the disjunetive: "It is * * * slmilar in material, 
quality, or the use to which it may be applied to zinc In blocks or pigs." This 
statement does not indicate in which of the three named respects similarlty 
was found to exist. The circuit court held that the article was free of duty, 
under paragraph 386,^ — "Articles in a crude state used in dyeing or tanning 
not specially provided for In this act." 

D. Franlv Lloyd, for the United States. 
Albert Comstock, for appellee. 

Before WALIACE, LACOMBE, and SHIPiL'iN, Circuit Jndges. 

PEB CLULAM. We concur with the judge who tried the cause 
in the circuit court that this zinc dust is an article in a crude state, 
used in dyeing, for the reasons siren in his opinion. Coming thus 
within the enumeration of a paragraph on the free list, the provisions 
of sections 3 and 4 do not apply to it. 



FARBENFABRIKEN OF ELBERFELD CO. v. TJNITED STATES. 

(Circuit Court, S. D. New York. January 16, 1900.) 

No. 2,872. 

CusTOMS DnTiES — Classiptcation— Coal-Tar Dtes. 

The term "artiflcial allzarin," as used in tariff acts, has acquired a deti- 
nlte meaning, by which It is limited to such dyestufCs as are derlved from 
anthracin; and colors known as alizarin blacks and browns, which are 
not so derived, although they respond fuUy to the alizarin tests, are not 
within paragraph 469 of the free list of the tariff act of 1897, but are dutia- 
ble under paragraph 15, as coal-tar dyes or colors not specially provided 
for. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which afifirmed the classification for duty by the coUector 
of the merchandise in question. 

Dickerson & Brown, for importera. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise în ques- 
tion comprises certain colors known as alizarin blacks and browns. 
classifled for duty at 30 per cent, ad valorem under the provisions 
of paragraph 15 of the act of 1897, as "coaltar dyes or colors, not 
specially provided for in this act," and claimed to be free under 
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paragraph 469 of said act, as;"alizarin, natural or artificial, and 
dyes derived from alizarin or from anthracin." The évidence shows 
that the bl^cks in question are. iwt,, derived from anthracin, and do 
not contain the anthracin nucleus; that the browns do contain the 
anthràciû nOcleus, but ''are tiot niàde from anthracin. Both dyes 
respbnd fully to the tests applîedtO alizarin colors., The single 
question of lav? presented is whettier this paragraph oî thè free list 
applies to such dyes or colors. Counsel for the importers contends 
that thèse dyes are included within the terni "artificial alizarin." His 
reasoning is that, as artiflcial alizann is "a dyé derivéd from an- 
thracin," it is thei^efore free as such. He contends that, in order to 
give any effect to the word "artiflcial," it must be held to include 
other colors, such as those in; question, which, while not natural 
alizarin, or tbe artificial' alizarin deHyéd from anthracin, yet are 
alizarin in the sensé that they'respondtp ail, ;the alizarin tests. 
Tl* ansv\rer to this contention isjfound in the fact that in the liter- 
a'aire of the subject, the varioOs'tariffacts, and thé discussions of 
the question by the courts, it conclusivély appears thàt the term 
"artificial alièsarin" has âotjuired * deflnite, fixed tateaning, by which 
it is limited to such dyestuffs as are derived from dioxyanthraqui- 
none, whichis derived from anthralcin. Tbere is no longer âny such 
article asnatnràl alizarin. . There being hb question of commercial 
désignation in thiss case^- the mère fact that the dyes may corre- 
spond in test ; to artiflcial alizalriin is not sufScient to ûnake them 
artiflcial alizarin in fact. Anothèrj aspept of this questîan is dis- 
cussed in Pickhardt v. Merritt, 10 Sup. Ct. 80, 33 L. Ed. 353, where 
ît is conceded that such dyes are not artiflcial alizarin. The déci- 
sion of the board of gênerai appraisers is therefore afiirmed. 



FARBENFABRIKEN OF ELBE,BFELB CO. v. TJNITED STATES. 

(Circuit Court, S. p. New Yorfc January 16, 1900.) ! ; 

''. ' '■ ■;,' /,;;■■■, ".■.;'.", ;:';■ 'No. 2,871..;; ;'■,■", :■■'',,:'''■' ., , 

CtraxoMs DtiTifes^OLASSiFrfeiïioîî— CoAi^TÀK DVès.^ ;'; '';''■. 

Gosà-fâV ^ïôrs; "or dyé^ WWch àj'é .|i6t dérlvéa froiii anthracin are not 
"airtlflciiàï 'aliUàtin,*' Witiliii the in^nitag Of paragraph 368 of thé free list 
of the tarife' (âct'of 1894,' Wthôtigh they tte^bnd tb :àll-the"alizarln lests, 
but are dutiable under paragraph 14, as "coal-tar colors or dyes, by "What- 
ever naine known, and not speciajly provided for." 

■' Appeal by t^ impoiters from a décision of the board of gênerai; 
appraisers which affirmed the classification for dutyby the eollector' 
of the merchandise in question. ,, 

Dickerson & Brown, for importers. , , > ,;' .;■ 

Charles D. Baker, Asst. U. S. Atty. 

TOWNSBNDj District Judge (orally). ! The merchandise in ques- 
tion comprises certain colors, assessed fon duty at 25 per ceiàt. ad 
valorem under the provisions of pataferiaph 14 of the act of 1894, agi 
"coaltar cèlorÊ or dyes, by whatever;name known, and not speciallji 
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provided for in this act," and clairaed to be exempt from duty under 
paragrapli 368 of said act, as "alizarin, natural or artiflcial." Thèse 
dyes are claimed to be artiflcial alizarin in the, sensé that while they 
are not derived from alizarin or anthracin, and are not chemically 
alizarin, tliey are known generally as alizarin colors, and correspond 
to the tests applied to détermine alizarin colors. But counsel for 
the government shows that in the literature relating to thèse colors, 
and by repeated décisions of the courts, the term "artilicial alizarin" 
has been applied to designate only dyes or colors derived from 
dioxyanthraquinone, a product of coal tar, and that no other color 
responding to the same tests, but not derived from anthracin, was 
intended by congress to be included within said term. U. S. v. 
Sehlbach, 33 C. C. A. 277, 90 Fed. 799; Cochrane v. Pabrik, 111 U. S. 
293, 4 Sup. et. 455, 28 L. Ed. 433. The question of commercial désig- 
nation discussed in Selbach v. IJ. S. (0. C.) 78 Fed. 803, does not 
arise under this tariff act, In view of this. well-understood meaning 
during such a long period, I think congress must be presumed to hâve 
intended to say, not that any and ail colors which responded to the 
alizarin tests, so-called, should be admitted free of duty, but that only 
those dyestulïs or colors derived from anthracin should be thus ad- 
mitted. This question is further discussed in Farbenfabriken of 
Elberfeld Co. v. U. S. (No. 2,872) 99 Fed. 553. The décision of thè 
board of gênerai appraisers is afflrmed. 



SCHIFF et al. v. TJNITED STATES. 

(Gircuit Court of Appeals, Second Circuit. Januar y 30, 1900.) 

No. 41. 

CusTOMs Ddties— Stuaw Braids— Fhee List. 

"Gold straw braids" and "silver straw braids," composed mostly of hemp 
flber, the remainder being métal, eotton. and slue, are not entitled to free 
entry; under Act Gong. Oct. 1, 1890, par. 518, which puts ou the free list 
braids, plaits, laces, and similar manufactures, "composed of straw, chip, 
grass, palm leaf, willow, osier or rattan," suitable for making or ornament- 
ing hats, bonnets, and hoods, but are assessable under paragraph 215, 
as manufactures in part of métal, not specially provided for. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an ai)peal from a décision of the circuit court, Southern 
district of New York, afflrming a décision of the board of gênerai 
appraisers which aiïirmed the classification of certain merchandise 
for customs duty by the collector of the port of New York. 

Albert Comstock, for appellant. 

Henry C. Platt, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, 

LACOMBE, Circuit Judge. The merchandise was imported under 
the tariff act of 1890. It cônsisted of goods invoiced as "gold straw 
braids" and "silver stràw braids," composed of hemp fiber to the 
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extent of from five-sixths to nme-tenths of th.eir value, the reiiain- 
der lîèing tuetal, cotton, and gliie. Duty was assessed on thfcm ât 
45 per cent., un.àer paragraph 2l8, as manufactures in part of métal, 
net specially provided for. TheViniporters protested, claiming free 
entry, under paragraph. 518. It will be well to note the earlier pro- 
visions of tariff acts touching the articles enumerated in this last- 
mentioned paragraph. The , act of , I,§83 provided as f ollows : 

"Par. 448. Hats and so forth, i|iat:sirials for: Bralds, plaits, flats, laces, 
trimmings, tissues, willow sheets and squares, used for maklng bats, bonnets 
and hoôds, eomposed of straw, chip, gràss, palm leaf , willow, hair, whalebone 
or any other substance or material liot spëclally enumerated or provided for in 
thls act, twenty per centum ad valorem.'' : 

By a spécial act passed February iS, 1890, congress struck out the 
last-quoted paragraph, and insertèd in place thereof the following: 

"Par. 448. Braids, plaits, flats, willow , sheets and squares, fit only for use 
in maklng or ornameiiting hats, bonnets anâ hoods, eomposed of straw, chip, 
grass, palm leaf, willow, haïr, whalebone ot any vegetable material, not spe- 
cially enumerated or provided for, twenty per centum ad valorem." 

Neyt came the act of October 1, 1890, containing the paragraph 
under ^hich the importers in the base at bar contend that their 
goôds siiould be classiied. It reàds as foUows, being part of the 
free list: 

"Par. 518. Braids, plaits, laces and slmilar manufactures, eomposed of straw, 
chips, grass, palm leaf, willow, osier or ràttan, sultable for maklng or orna- 
mentlng hats, bonnets and hoods." 

It will be observed that the changes in the language used by con- 
gress hâve been in the direction of restricting the number of articles 
which the so-called "hat-niateriàl" paragraph should comprise. And 
that restriction is found to apply to the component inaterials. The 
braids of the hat-material paragraph of the act of 1883 might be 
eomposed, not only of straw, chip, or grass, but of "any other sub- 
stance or material." By the amendatory act of 1890, thèse gênerai 
words were changed to "any vegetable material," and in the act of 
October !> 1890, the gênerai phrase was wholly eliminated, and 
the braids iBcluded in the paragraph were reduced to such only as 
were' "eomposed of straw, chips, grass," and the . other specially 
enumerated vegetable substances. By this we do not mean to hold 
that the présence of any other material in admixture with one or 
more of the enumerated materials will take the braid out of this 
paragraph. Under the principle enunciated in Arthur's Ex'rs v. But- 
terfleld, 125 U. S. 70, 8 Sup. Ot. 714, 31 L. Ed. 643, and Herrman 
V. Eobertson, 152 U. S. 521, 14 Sup. Ct. 686, 38 L. Ed. 638, we af- 
flrmed in U. S. v. Rheims, 33 0. O. A. 687, 89 Fed. 1020, a décision 
of the circuit court holding that certain braids, eomposed principally 
of straw, were within this paragraph, although they contained cot- 
ton, 28 per cent, in quantity, and 25 per cent, in value. But, in or- 
der to corne within the terms of the paragraph as now amended, it 
is necessary that the prédominant and characteristic component 
shall be one of;those specifically enumerated in the paragraph, and 
the words of'ënumera.tion should not be distorted so as to cover 
other vegetable sobstances, not fairly within the définition of those 



EACIHE V. DNITED STATES. 5-57 

words in common acceptation. Hemp flber seems not to be within 
the dictionary définitions of any of those words cited in appellant's 
brief, and it certainly wonld not, in common speeth, be included in 
the phrase, "straw, chip or grass." We hâve hère no question of 
commerciEd désignation. The tariff act does not lay duty upon 
"straw braid," — a term which might hâve a technical meaning in 
trade and commerce, — ^but upon "braids composed of straw," etc., 
and there is no évidence that the words "straw," "chip,*' or "grass," 
when applied to the raw material, hâve any peculiar commercial 
meaning. The décision of the circuit court is afflrmed. 



RACINE et al. v. tlNITBD STATES. 
(Circuit Court, S. D. New York. December 28, 1899.) 

No. 2,838. 

CusTOMS DuTiBS— CoNSTRtrcTiOîr OF Statute — Watches. 

Tbe flrst part of paragraph 191 of the tarifC act of 1897, imposing upon 
"watch movements, whether importée! in cases, or aot," a spécifie duty, 
based on tlie numlier of jewels, in addition to an ad valorem duty, applies 
only to the movements; and, when imported in cases, such cases are duti- 
able separately, under the succeeding part of the paragraph. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which aiflrmed the action of the collector in assessing duty 
upon the importations in question. 

William B. Coughtry, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion consists of cert9,in watches, which were classifled for duty by 
the collector upon the cases and movements separately, — at 40 per 
cent, on the cases, and at 23 per cent, and the spécifie duty on the 
movements, — under the provisions of paragraph 191 of the act of 
1897. The importers protested, claiming that the article was duti- 
able as an entirety at 25 per cent., and the spécifie duty as "watch 
movements in a case." Said paragraph provides as foUows: 

"191. Watch movements, whether imported in cases or not, if having not 
more than seven jewels, thirty-flve cents each; If having more tlian seven 
Jewels and not more than eleven jewels, fifty cents each; if having more than 
eleven jewels and not more than tifteen jewels, seventy-five cents each; if 
having more than fifteen jewels and not more than seventeen jewels, one 
dollar and twenty-five cents each; if having more than seventeen jewels, 
three dollars each, and in addition thereto, on ail the foregoing, twenty-flve 
per centum ad valorem; watch cases and parts of watches, including watch 
dials, chronometers, box or ship, and parts thereof, cloclîs and parts thereof, 
not otherwise provided for in this act, whether separately packed or otherwise, 
not composed whoUy or in part of cliina, porcelain, parian, bisque or earthen- 
ware, forty per centum ad valorem; ail jewels for use in the manufacture of 
watches or cloclcs, ten per centum ad valorem." 

The construction of this paragraph is not entirely clear ; but in view 
of the fact that in every prior tariff act watches hâve been held to be 
dutiable, eo nomine, at the same rate as watch movements, and that 
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there is n<> o;t|i^f,f ^Êfçjice, to iwatchee in,*!;»^ presçi^t pi^'ifl act, I thînk 
tjie coûstr^cifl^^ççmt^4^ for by coun^çl fgr,^^ 
correct one. fllé cjl^|jt^Mat,eaçh prfjv^io^ 

n»?ceS9arily aij4 gr-^^nauçaîll ôniTlt4V'''atd* nloreinents,,^ that 
tli^ folloiyWg ptovisioii-T^'ancï'in aqmtjôjQ thér^tO;, PQ^^ll ^^^ forégo- 
iiig,: twentyrflve,jJçf cseqtijm ad y^|<>reTO"T-necï^à)c;ily fpfers, also, 
only to thèse variQus classes ofmpjîeiçiBnitiv: and cases. In 

thatt p;Tent,_inasBiïicIi à^ jtbe casewôula^aye losti^s ijjpiitity if treated 
a^'îl,|)^rt oï th^ ]iyatçli m,'oyénieijt, as <*Qnte»d€!d oy çoopsel for tbe im- 
pbrters, thére w:qyld jbe pq duty wbîâ,tev.çp ùpon ;^he'y,a4ue^^^ the case. 
In short, the true cohstraction should be as though it read, 'Watch 
movements, if having not more than seyen jewels, thirty-flve cents 
each," etc., and there were added at the end of the flrst portion of 
the paragraph the j^tatemen^, "Thi? s,halj[ apply tq ..watch movements 
whether they are impcfrted in cases or not." The décision of the board 
of gênerai appraîsérs ifl aflSriùed. ' ' " 
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(Cirtmh Oôutt S. D; Neii»; Xotk^ Dêcembe 

.. ■''\.,;'-'^ ' '■'.. '. ■■.!,;■:', '. /'no..2,9s$. ;.■■• '., ,':r"''-'' "; 

Reeds not eut into lèiigtns, but strlpped 6f enamèi so as to transfonn 
thefli from rattan Into reed, teavlng thefn^ttpr portlt«i,iBitaçji are free under 
_ Aet 18S7, ipar. 700, 4» ''i^^ .' >,. ; 

Appeal by the United States from a jdecision ^.Qf the board of gên- 
erai appraisers which reversed the actipn pf the. «p^ector in aaseas- 
ing duty upon the merchandise" in ^a^tion. '' 

Charles D. Baker, Asst. U. S. Atty. 
Edwaifl-Hartley, jÇor ipiporter. ; liu .: 

TOWÎÎSMd, District Judgè(ôrally). The aVtiçles în question 
were reeds péeèsed fot duty uiider liàragraph 206 ôf the act of 1897 
ais "réëds manufaçtured from rattans," and claimed fey the importer» 
in thèir protest tb be fl«e as "reeds nnmanufactùred," under para- 
graph 700 of said act. The action df JudgeLaconit^ in the case 
of Poppes' V. Magône (0. G.) 48 iFed.' 670, in diréctiDg a verdict for 
the importers disposes of the question preSënted hèreîni The articles 
are hPt ciit in lengths; and hâve only been so stripped of enamel as 
to tràflSjfprm theiqfrQm rattan into a reed, leaving the inner por- 
tion ijiktact^ The décision of the board of gênerai appraisers is af- 
firmed. 



;PITT et ai. V. TJNITBD STATES. 

COlrcnlt GoBrt, S, J>. New York. December 23, }8S9.) 

No. .2,8iQÛ. ■■ ■ . ,; - 

CfijiSTbits jbtTTiÉs— ANiiqnB^FDBNiTnBB;. ' 

Furniture which Is free under Act 1894, par. 426, as antlqultles produced 

prlor to therjear lîpO, is not duti^ble : where Ipiportediait i o'clock in the 
, ^ftempoij, pf July 24, 1897, under; tite.^rpvisions of Apt 1887, par. 33, ,tt»at 

beetiôn h'âvlng nb application to goods free of duty. 
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Appeal by Pitt & Scott from a décision Qf the board of gênerai 
appraisers which afflrmed the action o£ the collecter in assessing 
duty upon the importations in question. 

William B. Coughtry, for importera. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
comprise certain furniture, claimed to be free, under paragraph 
426 of the act of 1894, as antiquities produced prior to the year 
1700. The single question presented is whether the articles, im- 
ported at 1 o'clock in the afternoon of July 24, 1897, were liable for 
duty under the provisions of the act of 1897. The claim of the gov- 
ernment rests upon the provisions of section 33 of said act. It is 
manifest that this section has no application to goods free of duty, 
and therefore the décision of the board of gênerai appraisers is re- 
versed. 



UNITED STATES v. TWO HL'NDRED AND TWENTY PATENTED 

MACHINES. 

(District Court, E. D. Pennsylvania. Pebniaty 5, 1900.) 

No. 4. " , 

Intbbnal Revenue— FoHrEiTUBB—MACHiNEKT Leased bt Cioar Manufac- 
turer. 

Under Rev. St. § 3400, providing that a cigar manufactTirer wlio violâtes 
the provisions of the internai revenue law relating to his business shall, in 
addition to other penalties, forfeit to the United States ail machinery, 
tools, etc., "which shall be found in his possession or in his manufactory, 
and used in his business as such manufacturer," the fact that machinery 
used by a manufacturer guilty of a violation of the law was leased from 
a third person, who w'as ignorant of such violation, will net prevent its 
f orf eitui'e, but the owuer must be held to hâve acted with the linowledge 
that the property wputd be subject to forfaiture if the business w^as unlaw- 
l'ully conducted, and to hâve taken the risk. 

This was an information for forfeiture Of machines used by a cigar 
manufacturer for violations of the internai revenue law, which was re- 
sisted by interveners claiming ownership of such machines. 

James M. Beck, U. S. Atty., and Francis F. Kane, Asst. U. S. Atty. 
II. M. North, for claiinant for rent 

McPHEESON, District Judge. In July, 1899, the firm of William 
M. Jacobs & Co. was carrying on the business of manufacturing 
cigars in Lancaster, Pa., and was using for that purpose 220 patented 
machines known as "sUçtion tables" and "bunching machines." Up- 
on the lOth day of that month the collecter of internai revenue for 
the Ninth collection district seized thèse machines, alleging that the 
firm had violated the laws regulating the manufacture of cigars. 
Shortly afterwards the district attorney flled ah inf onhation in this 
court seeking to condemn the machines for three separate violations 
of section 3400 of the Eevised Statut es. That section reads as fol- 
lows: 
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. "Every mamifàcturer .of cigars who removes or sells any cigars wlthout pay- 
mënt'Hf!tlîë spécial tax as à eigar'înianufactïirer; or wlthout havlng given 
tM^nâiAS wc)i,i ojB wlthout the proper ; gtamps denoting the tax tbereon; or 
who makes false or fraudulent entr^^s i^f .toe manufacture or sale p£ any cigars; 
or makes false or fraudulent entries of the purchase or sale of leaf-tobacco, 
tobacco-stems, or other material usedf ii the manufacture of cigars; or who 
afflxes any false, forged, spurlous, frau(iulent or counterfeit stamp, or imita- 
tion of any stamp required by law, to any box containing any cigars; shall, 
in addition to the penalties elsewhere provided in this title for sueh offences, 
forfeit t'b the United States ail' raw' ttiaterial and manufaetured or partly 
manufactured tobacco and cigars, and ail machinery, tools, implements, ap- 
paratus, ftxtures, boxes, barrels, and BU other materials which Shall be found 
In his possession or in his manufactory, and used In hls bjisiness as such manu- 
facturer, together with his estate or interest in the building or factory and the 
lot or tract of ground on which such building or factory is located and ail 
appurtenanees thereunto' belonging." ^ 

The illégal acts chargea in the information were that William M. 
Jacobs i& Go. had removed cigars witliout aflSxing proper stamps, had 
afflxed cotinterfeit stamps to certain boxes containing cigars, and had 
made false and fraudulent entries of the manufacture and sale of 
cigars, and of the purchase and sale of leaf tobacco, and tobacco 
stems, and other materials used in the manufacture of cigars, in 
the books required by law to be kept by the flrm. Two applications 
to intervene and défend were made, — one by the John R. Williams 
Company, claiming to be the légal and bona flde owner of the ma- 
chines; and the other by J. L. Steinmetz, who is the owner and lessor 
of the building in which the manufacture was carried on, and bas a 
claim foi* rent, which he desires to pursue by distraint upon the appa- 
ratus in controversy. Both interveners unité in asking that a for- 
feiture be ref used, and that the seizure be set aside, averring that the 
machines were only leased to the flrm at an annual rental, and that 
the title to the property remains in the John E. Williams Company; 
averring, further, that the lessor conipg.ny has no knowledge or in- 
formation, concerning the truth of the, facts charged by the govem- 
ment as causes of forfeiture, but that, if they are true, the illégal acts 
of the flrm were done without the knowledge, information, or consent 
of the légal owner of the machines. The flrm of Jacobs & Co. has 
flled no answer denying the charges, and their truth is conceded by 
ail parties concerned. 

It remains, therefore, to considep whether the fact that the John 
R. Williams Company (assuming that company to be the Jegal owner) 
knew notlilng of thé Unlâwful acts <)f ^jTacpbs & Co,, and did not con- 
sent tbereto, is suflfiicient to prevept the forfeiture asked for by the gov- 
ernment. , In niy opinion,, this is scarcely a disputable question. The 
language of section 3400 èxpressly déclares that, if the prohibited 
acts are dplje by any manufi^turer of cigars, he shall forfeit to the 
United States ail maçhinérj, topis, ' implements,. apparatus, flxtures, 
boxes, barrèls, and ail otiièr material^^ which shall be found in his 
possession, or in his manufactory. ' "-It seems to me that this lan- 
guage is too B'Win to admit of doubt., It was arguedby the interven- 
ers that the action mèa^s no more ^an this : ; thaï til^e offending 
manufacturer shall only forfeit sucfe property of his own as was used 
in his business, and may be found in his possession; but I do not re- 
gard the argument as sound. If it should be allowed to prevail, the 
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mère device of hiring the apparatus necessary to carry on bis business 
would enable tbe manufacturer to protect it from seizure by tbe gov- 
emment, and would permit him to carry on an illégal business with 
limited liability. 

If tbe owner of such apparatus cbooses to lease it to, or in any 
otber way to put it into tbe bands of, a person engagea in tbe manu-" 
facture of cigars, be must be regarded as transferring the possession 
with tbe knowledge tbat tbe apparatus may be put to an unlawful 
use, and may, tberefore, be liable to tbe penalty of forfeiture. He 
takes tbe risk, tberefore, tbat tbe manufacturer will conduct tbe busi- 
ness in accordance witb law ; and, if tbe risk f ails out against him, 
he cannot be heard to set up bis own ignorance of the manufacturer's 
illégal conduct, or bis own innocence of unlawful intent. A perti- 
nent analogy, I tbink, may be found in tbe case of an owner of Per- 
sonal property wbo puts it upon the promises of a tenant. Such. an 
owner is bound to know tbat the law permits the distraint of prop- 
erty upon the premises (if it does not fall within certain excepted 
classes) for tbe nonpayment of rent, and he cannot, tberefore, be 
heard to complain that he did not know either tbat the tenant's 
rent was unpaid, or that bis own property might be applied to pay 
another man's debt. 

Under the facts now before the court, I tbink that a similar con- 
clusion must be reached. The John E. Williams Company must be 
chargea witb tbe knowledge that tbe laws of the United States per- 
mitted ail property found upon the premises of an offending manu- 
facturer of cigars, and used in tbat business, to be forfeited; and 
must be beld to hâve committed their machines to tbe possession of 
Jacobs & Co. witb the knowledge tbat they migbt be put to an unlaw- 
ful use, and migbt, tberefore, be seized and forfeited by tbe govern- 
ment. The unlawful use being conceded, notbing remains for the 
court except to déclare that the risk bas fallen out against the légal 
owners of the machines, and tbat they must abide by the consé- 
quences. No case bas been cited that bas applied the particular 
section now being considered, but there are décisions under otber 
sections in which a similar principle bas been distinctly declared. 
Dobbins' Distillery v. U. S., 96 U. S. 395, 24 L. Ed. 637; U. S. v. 
Two Bay Mules (D. C.) 36 Fed. 84; U. S. v. Two Barrels Whisky, 37 
O. 0. A. 518, 96 Fed. 479. In the last case the forfeiture was refused 
upon the ground that tbe owner of the offending property was not 
responsible for the fact that it was in the possession of the violator 
of tbe law. Upon the facts there proved, the owner was as innocent 
as if bis property had been stolen from him, and then put to the illégal 
use. Hère there is the vital différence that the machines in contro 
versy were deliberately put into the possession of the manufacturer 
wbo was thus enabled to violate tbe law in tbe use of the property 
and actually did put it to an unlawful use. Tbe défense set up bj 
the interveners is overruled, and a decree of forfeiture will be e» 
tered. 

99 F— 36 
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' McLOUGHUN €* àl. T. TUCK et al t ; ' 

(Circuit Court, S. D. New York. January 17, 19ÔQ.Ï . 

Ooi'TBIGtt'rT-ENJOiilriNG Ii-LEGAii Ubsj gf Copyright NoTicB^JnBisDicTion OP 
Circuit Çourtb.. , . , , , 

The iluriédlctloii of a circuit court of the United States ttf enjoin tlie Is- 
BulBg, publlshlag, oir selllng of articles marked or Imported la violation of 
the copyright :iaws, la derived BOlely from Eev. St. § 4903, as amended 
iby Act Mawh 3, (1897 <29 Stat. c, ^92), whlch, by Its tenns,, does not ap- 
ply to any Importation or sale of ^uch articles brought Uitp the United 
States prlor to its passage. 

On Motion to Require Witness to iA.nswer Question. 

ÀlUell Malcomson, for the motidn. 
liéyïà 0. Saeg^ner, opposed. 

LACOIVIBE, Circuit Judge. This is à Suit in equîty prayîng înjunc- 
tion against improper use of copyright notice. This cdtirt bas juris- 
dicition to entertain such Sait only by virtue of the amendaient to 
section 4963, Ren^. St. U. -S., which was contained in the act of 
Marçh 3, 189T. That aût,î however, expressly provides that it 
"shall not apply to any importation or sale of such goods or articles 
brought into the United i Mates prior to the passage hërebf"; i. e. 
prier to March 3, 1897. liià'smtich aS the bill-doesnjot'àvef that the 
actacomplained of are concernëd with goods or articles bt-bught hère 
subséquent to that date, it would seein that the bill does not aver facts 
suflQcieût to gii^e the court jurisdiction: of this suit for injuhction by 
the persons complaining. iHoweverthat inay be; it appéars from the 
record that the particula» question is prit to thé Witness touching 
goods ship|>edtoithiscountryiin 1896. As to any inliiréssing, issuing, 
selling, or iimporting ofsuA goods with iinpropef «ojpyright notice, 
this court niaiaifestly haé'no jutisdiction to'maintaih this suit, and 
thereforelias ho jurisdiction to require tbe witness to ahswer. Mo- 
tion denied.- -il '< ■■'<' 'î;;;!, ;!"■' 'M'' ^ ' ■■■• ••■■"'■ '■''' 

(Circuit Obtirt; ■^estetn Dlâtrict bf Peniisylvanla,' ïùly 8, ièoô.) 

'; v' ',;:''''^l^'='l'^' ■.'■':-^Î;m".- N0.;7...'"^!,'_ ,-,.r'V:Vt;.''-;-:^' ■ 
PATBI*T8— lK*Rri!ïSBMÉNT-"QA8 PÉODUCERSi ; ; !J: 

Xhe Pjift rçissued patent, N(). 11,523 (original Noi &J7.37J), for an Im- 1 
provemént tn.gas producèrsi, was, ndt ap^ticipated by. any^lng in the prlor 
art, aiid thélnrentloû àesètlbed Is of a hlgh order of méxlt. Also hdè 
Inf rlnged- isiâ tô elMms 1 and 2. ■ ; 

In Equity*: This was a suit in equitgr for infriiigement of a pat- 
ent On final beâring. j] 

'•BalcéWèir& Bàkèwell,lof cdmplàiflànt. . ' 

E. S. Craig, John H. Roney, and J. Snowden Bell, for. respondent. 

ACHESON, Circuit Judge. The bill charges the défendant with 
infringement of reissued letters patent No. 11,523, dated January 
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28, 1806, for an improveraent in gas producers, granted to the com- 
plainant as assignée of the inventer, Edward James Dufl, to whom 
the original letters patent, No. 517,271, were issued on March 27, 
1894., The original spécification is embodied in the spécification of 
the reissued patent, and the first and second claims of the reissue 
are identical with the claims of the original patent. The reissued 
patent contains a new claim, numbered 3. Under the proof s, how- 
ever, it will not be neœssary for the court to consider any question 
touching the validity or infringement of this new claim; for, if the 
défendant infringes the reissued patent at ail, the device complain- 
ed of is cleariy covered by the first and second claims. Those 
claims are as follows: 

(1) A gas produeer provided with a water-sealed bottom trough, and a easing 
located in the lower portion of the produeer, provided "with an inlet for air 
from a blower, and with a cover of gratings inclined from the sides of the 
easing upward to a njiddle angular .rldge, and free spaces between the said eas- 
ing and the sides of the produeer for the residues to pass from the gratings 
of the said easing to the water trough, substantially as and for the purposes 
set forth. (2) A gas produeer oï reetangular seetion, provided with a water- 
sealed bottom trough and transverse easing extending from side to side of the 
produeer and aeross the center thereof, the said easing being provided with an 
inlet for air. from a blower, aad with a cover having vertical openings therein, 
said cover being inclined upward from its opposite sides to a middïe angular 
ridge, and free spaces on the opposite sides between the easing and the sides 
of the produeer, ail substantially as and for the purposes set forth. 

The distinguishing features of the gas jiroducer described in the 
paten,t in suit are a bottom easing or chamber, into which the blast 
of air and steam is delivered ; a top or cover for this easing or cham- 
ber, consisting of outwardly inclined gratings having openings to 
distribute the blast under the body of the fuel, and forming also 
guiding surfaces, down whiçh the residual ashes will slide towards 
the exterior of the produeer, and free spaces between the lower 
edges of tïie inclined gratings anJ the walls of the produeer, through 
which the ashes will descend into a water trough which seals the 
bottom of the produeer, and from which trough the removal of the 
ashes is effected without making any opening into the produeer, and 
without any interruption of the air blast. Thèse features are cov- 
ered by the flrst and second claims of this patent. I hâve carefully 
examined the prior patents in évidence in connection with the tes- 
timony relating thereto of the several witnesses, and I hâve reached 
the conclusion that in none of them is the combination of either 
the flrst or second claim of the patent in suit to be found. Antic- 
ipation of either of thèse claims bas not been shown. The im- 
provement of the patent in suit is one of a high order of merit. 
The proof is full and convincing that by reason of its automatic 
and continuons method of opération, in point of economy, and for 
good results generally, the Duff gas produeer of this patent is su- 
perior to any previously known gas produeer. That the improve- 
ment is patentably new and useful is most clearly established. It 
only remains, then, to inquire whether infringement is shown. 
Hère the case is free from any real difficulty. In ail essential par- 
ticulars the plaintiff's gas produeer and the gas produeer of the 
défendant are alike. The défendant has appropriated ail the val- 
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uable features of the patented detice, and has combined the con- 
stitaents in the same way. It is true that the patent in suit shows 
inclined gratings having plaiii surfaces, whereas in thé defendant's 
structure the downward surfaces in outline are zigzag, or are 
formed in steps. This change, hOwever, is purely formai. In prin- 
ciple the two constructions are identical. The mode of opération 
and the resuit are the same. This vèry clearly appears f rom the 
évidence, and especially from the tèstimony of the practical witness 
H. L. Dixon. Let a decree be drawn in favor ôf the complainant 
as respects the flrst and second clâims of the patent. 



L. E. WATERMAN CO. v. VASSAR COLLËGlS. 

(Circuit Court, S. D. New York. January 26, 1900.) 

Patbists— Validitt— FouNTAiN Pens. 

The Waterman patent, No. 604,690, for a fountain pen, held valid on 
démurrer to a bill for inf ringement. 

This is a suit in equity for inf ringement of a patent. Gn de- 
murrer to bill. 

Walter S. Logan, for pl^intifE. 
William B. Whitney, for défendant. 

WHEELEE, District Judge. This cause has been heard upon de- 
murrer to a bill of complaint, iii usual form, for infringement of 
patent No. 604,690, dated May 24, 1898, and granted to Lewis E. 
Waterman for a fountain pen. The patent is long and intricate, 
with 26,clàiiîls for varions forms o:^ copical and somewhat elâstic 
joints, in différent places and connections where tight joints are 
requirèd ito such pens. If such a joint, or the mère use of such a 
joint, in a fountain pen, Wàs ail of the invention described in the 
patent, there wonld undoubtedly be an entire want of patentable 
novelty. Such joints hâve long been in well-knowp use in many 
ways, and in some ways in fountain pens. This does. not f ully show, 
however, that there may not be patentable invention in arranging 
such joints with, and adapting them to, the other parts of such pens, 
where so much of the utility dépends upon the perfection of the joints. ' 
Potts & Co. V. Greager, 155 U. 8. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. 
It is suggested that an examination of the many patents on the 
parts of thèse pens would show such joints so in use about the parts 
as to demonstrate clearly the want of patentability of this inven- 
tion. But this would be more than belongs to the court, and un- 
safe. Demurrer overruled, défendant to answer over by March rule 
c-ay. 
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NATIONAL CASH-REGISTER CO. V. NAVY CASH-REGISTER CO. et al. 

(Circuit Court, N. D. Illinois, N. D. January 26, 1900.) 

No. 25,351. 

1. Patents— Infringement— Cash Rkgistbrs. 

The Ritty and Birch patent, No. 271,363, for a cash register, held in- 
fringed. 

2. Samb — Prbliminary Injunction— Expiration of Patent. 

A suit for infringement was instituted, and an application for a pre- 
liminary injunction made, three nionths before the expiration of com- 
plainant's patent, but the record was not perfected so as to enable the court 
to pass upon the motion until eight days before such expiration. Helé 
that, although good ground for relief was shown, an injunction would be 
denied upon the flling of an adéquate bond by défendant eovering such 
damages and costs, both past and future, as might be awarded to com- 
plajnant on final hearing. 

This was a suit for infringement of a patent. On motion for pre- 
liminary injunction. 

Edward Hector, for complainant. 

Offteld, Towle & Linthicum and Thos. W. Flynn, for défendants. 

KOHLSAAT, District Judge. The bill herein was flled November 
1, 1899. It seeks to enjoiu the alleged infringement by défendants 
of the Ritty and Birch patent, No. 271,363, issued January 30, 1883. 
This patent expires on the 30th of this month. A motion for a pre- 
liminary injunction was made before this court on November 3, 
1899, and, by reason of the inability of the court to grant an early 
hearing, the matter was referred to a master in chancery to take 
proofs, and report the same, together with his conclusions thereon. 
The master iiled his report herein on December 22, 1899, in which 
report the issuance of a preliminary injunction was recommended. 
On December 27, 1899, the exceptions of défendants to said report 
and recommendation were argued before the court, and on January 
6, 1900, the exceptions were sustained, and the motion for a pre- 
liminary injunction denied, upon the ground of absence of formai 
I)roof of title. 99 Fed. 89. The merits of the application were not 
at that time passed upon by the court. Thereafter complainant flled 
further proofs, and obtained leave of court to renew its application 
for a preliminary injunction upon the record as amended. The mo- 
tion upon the record, as supplemented by additional afiidavits and 
papers, came on to be heard by the court on January 20, 1900, when, 
in addition to the objections theretofore raised, the défendants in- 
sisted upon proof to establish the corporate existence of complainant, 
which corporate existence was denied by answers filed by défendants 
on December 29, 1899, subséquent to the last hearing. On January 
22, 1900, prima facie proof of the corporate existence of complainant 
was for the flrst time flled, so far as the record herein shows. There- 
fore, granting that, upon the record as it now stands, complainant 
has established its title to the patent in suit, that the patent is valid, 
and that it has been infringed by défendants, the motion for a pre- 
liminary injunction stands before the court as though made within 
eight days of the expiration of the patent. 
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The ground of objeciion heretofore raised to the proof of com- 
plairiaiït'é titlë, to wit, that rio J)rôpèr ïbtmdation was laia fût" the in- ■ 
troduction ôf the certified capies of the patent-oflfice records of the 
various assignments in the chain of title, has, in the opinion of the 
court, heen met by the affldavits now on file showing the original ex- 
istence' of the various instrum^àtsof asSigrinaent, and thaf the same 
hâve been lost or mislaid, and "are out of complainiant's power to 
produce. The technical objections o£ défendants, relating to the 
insulflciency of the proof offered to establish this foundation for the 
introduction pf sëçon(Jary ëvideûce, the court flnds not well taken. 
The proof is prima facie suflicient. 

There seems to be no doubt as to the validity of the patent in suit. 
It has been sustainedby thé circuit court for the Eastern district of 
PehhsyiVaniâ in National CasH-ÊegisterCô. v. American Oash-Regis- 
ter Oo. (C. 0.) 47 Fed. 212; and also by the fédéral suprême court in 
the suiifc of National Ca8h-RegisterCo.v. Boston Cash Indicat or & 
Recorder Co., 156 U. S. 502. 15 Sup. Ot. 434, 39 L. Ed. 511. 

Upon the question of infringement, it is true that.defendant's de- 
vie^ i^, a, deçided ad:FaBçe upop tïiat çoyered by compla,inant's pat- 
ent. It enables the operator, t>y a System of segregated working 
bars, to combine figures with ease, — ^something thàt cômplainant's 
dévicë: accomplishes; with considérable ftwkwardness and difQculty; 
and peï-hàps the courts would; be justifled in holding, in a proper 
case, that such improvèment is novel and patentable. That, how- 
ever, is : not the matter involved hère. ' Défendants hâve manuf ac- 
tured and piaced hpon the market, thoagh in a limited way, a com- 
plète oafeh register, which complainant insists in volves ail the fèatures 
of its patent. A comparîson of the two machines shows that in 
cômplainant's device the rooking shaft is pivoted at the bottom, 
whéreas in défendants' device it is pivoted at the tOp, and is termed 
a ''bail." Gther minor variations are disclosed, but the différences 
are meifely iÉ form, and not in principle. Each "bail" of défend- 
ants' System of rockïrig shafts is a substantial infringement of côm- 
plainant's device. Certainly, neither the issuance of a patent upon 
défendants' device, nor the dividing of the rocking shaft, would 
avoid infringement. Neither would défendants' elaim, that some por- 
tions of their combination are used to accomplish dififerent ends 
from those accomplished by analogous portions of cômplainant's 
device, avoid infriugeinent. Défendants' mechanism is certainly 
much nearer cômplainant's in manner of construction and opération 
than was that in the Boston company's machine. The fact of in- 
fringement must be held tO be clearly made out. 

Should, then, under ail the circumstances of this case, an injunc- 
tion be grahted for thè remaining four days of the life of cômplain- 
ant's patent? It has been shown herein that défendants, with full 
knowledge of the décisions of the cohrts above quoted, hâve been 
and are preparing to place their machine upon the market in com- 
pétition ' with cômplainant's machines just as soon as the patent 
in suit has expired. Défendants hâve been for some time past per- 
fecting their. machine by experiments, ànd hâve piaced a few of 
them upon the market,-^one or two, aè they daim; seven or ei^ht, 
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or perhaps more, as claimed by complainant. Perhaps défendants 
hâve the perfect right, prior to January 30, 1900, to make arrange- 
ments to manufacture, after said date, machines containing com- 
plainant's device; but they hare no right, prior to the expiration 
of complainant's patent, to assemble any machine containing such 
device, although they may lawfuUy hâve the différent parts in their 
possession. The question, then, is, do ail the facts and circum- 
stances of this case bring it within the reasoning announced in Amer- 
ican Bell Tel. Go. v. Western Tel. Const. Co. (G. G.) 58 Fed. 410, 
or within the reasoning of the court in Overweight Gounterbalance 
Elevator Co. v. Crâne Elevator Co. (G. G.) 96 Fed. 231, or do the 
spécial facts of this case place it without the reasoning of both of 
said cases? In my judgment, ail the facts and circumstances of this 
case considered, the ruling in neither of said cases applies to the 
case at bar. Tliere rëmain but four days now of the life of com- 
plainanfs patent. To be sure, the bill was flled three months prior 
to the expiration of the patent, but the record was only in proper 
form to grant the injunction eight days before such expiration. In 
the Elevator Cases, but ten days of the life of the patent remained 
after the filing of the bill, and, under the practice of this court, it 
would hâve been practically impossible to bring on for hearing a 
motion for a preliniinary injunction within that time. In the Télé- 
phone Go. Case, about three and one-half months of the life of the 
jjatent remained subséquent to the application for the preliminary 
injunction. In tlie case at bar, there is no doubt but that com- 
l>lainant is entitled to the protection of this court in the premises, 
but manifestly the relief which can be obtained by an injunction 
to cover a period of only four days vvill be but nominal, providing 
it is made to serve only its legitimate function. If the défendants 
are required to give a bond coveriug such damages and costs, both 
past and future, as may be decreed to complainant upon a final 
hearing of this cause, I am of the opinion that the complainant will 
dérive therëfrom ail the relief which equity and justice would re- 
quire, under the circumstances of this case. There is no such threat- 
ened irrémédiable injury shown in this case as demands the issu- 
ance of an injunction, providing défendants will file herein an adé- 
quate bond ; but unless the défendants shall file a bond in this cai^e, 
within 24 hours, in the stim of |2,000, conditioned upon the pay- 
ment of costs and damages as above set forth, a preliminary injunc- 
tion, as prayed, may issue. 



AMERICAN ELECTRICAL XOVBLTY CO. v. NEWGOLD et al. 

(Circuit Court, S. D. New York. January 13, 1900.) 

Patents— Suit for Infringement— Prbmminaby Injunction. 

A décision sustaining a patent in a case net contested is not such an 
adjudication as will entitle tlie complainant in a différent suit to a pre- 
liminary injunction against infringement, wliere tliere is no proof of long 
acquiescence, and the validity of the patent is contested. 

This is a suit in equity for infringement of a patent. On motion 
for preliminary injunction. 
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Thomas Ewing, Jr., for the motion. 
ïÀxthur V. Briesen, opposed. 

LACOMBE, Circuit Judge. TJie décision of Judge Wheeler (98 
Fed. 895), being rendered in a case wliere there was no opposition, 
is flot such an adjudication as ;vvill entitle complainant to a prelimi- 
nary injunction in another suit, where there is no proof of long-con- 
tinued public acqniescence, and where the validity of the patents, 
if consrtrued broadly enough to coyer defendant's device, is vigorously 
contested. Motion denied. 



PALMEE et al. v. LANDPHERB. 

(Circuit Court, D. Conneçtleut January 29, 1900.) 

Patents— Ihfringbment—Salb op Infkinging Article. 

One who bought and resold at a profit the sépara te parts of an In- 
frinçlng machine, and was thereafter employed by the purchasers by the 
day to set np the complète machines, Is within the rule that one who maljes 
a profit for hlmself out of the Infrlnging goods Incurs liabllity as an In- 
frlnger. 

This is a suit in equity for infringement of patents. Hearing on 
plea. 

Dickerson & Brown, for complainants. 
J, E. Maynadier, for défendant. 

TOWNSEND, .District Judge. Hearing on plea. Complainants 
own certain patents for machines for quilting fabrics, the validity 
of whiçh has been sustained in suits of thèse complainants against 
Creâelâ Mills (C. C.) 57 Fed. 221, and against the Brown Manu- 
facturing Co., 35 0. Ç. A, 86, 92 Fed. 925. The défendant herein 
was originally employed by complainants as a skilled workman in 
making quilting machines, and, having severed his relations with 
them, entered successively the employment of said two infringing 
concerns. The plea is as follows: 

"I, C. Tyler Landphere, t^e défendant, by protestation, not confessing or 
acknowlédging ail or any part of the matters or things in sald bill of com- 
plaint eontained to be true In such matiner and form as the same are therein 
set f orth and alleged, do plead thereto, and for plea say that I hâve never 
made, used, or sold machines embodylng any materlal part of the invention 
described and claimed in any of the several letters patent counted upon in 
complainants' blU of complaint, nor hâve I had any concern whatever in mak- 
ing, using, or selling any machines embodylng any material part of the inven- 
tion described and claimed In any of the several letters patent counted upon 
In complainants' bill of complaint, further than this: That I hâve been em- 
ployed at âaily wages In the construction of sundry machines for sewlng or 
quilting fabrlcS, but I am not now so employed, nor hâve I been for many 
months; and whether the said ipachines In the construction of whlch I labored 
as an ordlnary workman, as aforesald, embodied any materlal part or parts 
of the alleged Invention secured to the complainants by letters patent of the 
United States I was not and am not aware. Furthermore, I am not, and hâve 
never been, Interested, directly or Indirectly, In any machine for sewing or 
quiJtlng fabrics, nor In the profits derlved from the use or sale of such s 
machine; and I do not, and never did, own apy such machine in whole or In 
part." 
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From the testimony in support of the plea it appears that, after 
having left the employment of said infringing firms, he bought 
varions parts of infringing machines "as a matter of spéculation," 
which were stored at his mill; that he employed persons to replace 
certain parts which had been destroyed; that he sold thèse parts 
for a good profit to the Califomia Gotton Company, to which he 
furnished every part of the infringing machines except the sewing 
machine. He further testifled that he sold ail the parts of a scroll 
quilting machine to the Cold Blast Feather Company; that he was 
thereafter employed by said companies at |10 to |15 a day, and that 
part of his duties consisted in setting up the completed infringing 
machines of which he had sold the parts. Upon thèse facts coun- 
sel for défendant claims that he was merely a skilled workman, 
who had a right thus to sell his services; that in no event could he 
be held except for contributory infriagement; and that, under the 
décision in Nickel Co. v. Worthington (C. G.) 13 Fed. 393, he is not 
liable. Said décision has been distinguished, doubted, or directly 
disapproved in Cahoone Barnet Mfg. Co. v. Eubber & Celluloïd Har- 
ness Co. (C. C.) 45 Fed. 582; Cramer v. Fry (C. 0.) 68 Fed. 201; 
Graham v. Earl, 34 C. G. A. 267, 92 Fed. 155; Cash-Register Co. v. 
Leland, 37 C. C. A. 372, 94 Fed. 502, and by Mr. Walker in section 
410 of his work on Patents. The question of liability of a mère 
skilled workman is not involved herein. The facts proved bring 
this défendant within the settled rule that any person who has made 
a separate profit to himself out of the sale of infringing goods, and 
even a servant who has derived a distinct and independent beneflt 
from invasions of the patent, incurs a distinct separate liability. 
Rob. Pat. § 920; Estes v. Worthington (C. C.) 30 Fed. 465; Graham 
V. Earl, 27 C. G. A. 377, 82 Fed. 737, 742; Cramer v. Fry (G. C.) 68 
Fed. 201, 207; Featherstone v. Cycle Co. (G. C.) 53 Fed. 110; Fishel 
V. Lueckel (C. €.) 53 Fed. 499; Armstrong v. Soap Works (C. C.) 
53 Fed. 125; Steiger v. Heidelberger (C. G.) 4 Fed. 455, 18 Blatchf. 
426; Maltby v. Bobo, 14 Blatchf. 53, Fed. Cas. No. 8,998. The plea 
is overruled. 



MUNICIPAL SIGNAL CO. v. NATIONAL ELECTKICAL MFG. CO. 

(Circuit Court, D. Counecticut. January 19, 1900.) 

Patents— SuiTS foh Infkingement— Rbhearing. 

A défendant in a suit for infringement is not entitled to a reliearing on 
tlie ground of newly-discovered évidence, wliere tlie existence of sucli évi- 
dence was diselosed by the fiie wrappers of ttie patents in suit. 

On Motion for Rehearing. For former opinion, see 97 Fed. 810. 

TOWNSEND, District Judge. Counsel for défendant has moved 
to reopen this case and introduce certain new évidence, comprising 
the file wrappers of the patents in suit, and of a certain abandoned 
application, and further testimony thereon. The ground on which 
this motion is based is a statement in a footnote of the replying 
brief of the counsel for the complainant, which was as follows: 
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"AppU«?itIppB for patents 687 and 686 were filed on the same dây; applica- 
tion for patent 688, one week lat^r. Application for 686 went thrqngh the 
patériiomce'as 'Case B,' and thàt fqr 688 as 'Case C Ttls would have,ap- 
péaréd In thé record, had défendant iûtfoduced évidence on wHich to ground 
its' contention *ith respect to the relation bétween tlie patents in question." 

ThiS Statement coyered toattèr outside the tecord, and was not 
considered by the court in the disposition of the case. The only 
allégation in the motion of piioi' want of kno\vIedge and due dili- 
gence iS that the existence of sàid abandoned application was not 
knoyil'h ^6 defendant'B oounsel prëVioûs to the argument, and the file 
wrapppra^d contents théreof "çohld not, with reasonable diligence, 
hâve bèenpresented to' lie coutt by defendant's counsel at the ar- 
gument ôf this case." ebnnsei for, défendant claims that the state- 
ments in iSaid footnote put him on inquiry as to the existence of 
Said âbaûdoned application, ahd that the file wf appers of the pat- 
ents iii suit ànd further expert festimony are essential in order to 
explain saiâ abandoned applîcàtiBîi. It appeàrs, hpweVër, that, if 
the file xyràçpeï's of the pàtedts iû suit had been examîned, they 
would hàvè aigclosed the facts a,llégèd in saîd foptnote. Oôunsel 

• for défehdànt doea not ^llëge that te was ignorant of said file wrap- 

• pers. ■ Thë'iiptîOn is thérpiore dënied. " ! 

Counsèl'fôi^vdêfehdant .sta;tes that his rights on appeal are liable 
tq be pfèjùâitièd by the f'ollowiilg statement in the opinion of the 

'court: ■ '"''} •■"■'" ■„■'', r'"' - ' 

"T?hë fltât claiiîi peed aôt'bè considered, because défendant's counsêl admits' 

ithat be dues ttOtWlsli to haVe the caSe ' disposed of on this techhical point, 
becaiise, if ,ne<;essâry, the defecti maly be remedied by joining the OT,vner of the 
naiked title to ttie, patent,; {(jjdj because Itisufficiently appears from the évidence 
that the défendant corporation, bas, since the acquisition of title to thèse pat- 
ents by th* cbroplàinant, mâintaipéd tlie 'fppàra tus ailpged to infringe, through 
Its emp'loyésrkrîa' that it thréateBS* by itë circulars, to construct ôthef similar 
apparatus m otMl citles;" : ' I ^ ' , ■ : 

Oounsel fôr défendant iû his reply briéf did discuss said conten- 
tion, which hé'had abandônëd on thé' argument, and therefore is not 
tobedëeœéd'tg hâve aBandohedit 'on appeal. 



UNITED STATES v. MOEGAN. 
(Clr(iûlt Court of Appeals, Foiirth Circuit. February 6, 1000.) 

■NcSiii ■ ' ■■ 

1. Salyaok — Actions against ' DNirrÉb Stàtbs — Jdeisdiction op Circuit 
;• CotJKT. ■ ■■ ■ ' ' ' ■■''"' ■■" '" ■''■'' ■■'''■ 

Act Cong. March 3, 1887 (24 Stàt. 505), gives jurisdlction to the court of 
elaims, iater ' alla, on ftliy eontraot, express or Implied, with the United 
States, or for damages, liquidated or unliquidated, in cases not soundiug 
In tofiviû respect of whioh claims thé party would be entltléd tb redress 
against the United States, elther in a court of law, equity, or admiralty, 
If the Ui^lted States were suable. Section 2 gives the fédéral district and 
circuit courte 'concurrent iurlsdiction with the court of claims as to mat- 
térs nâmed In the precedlng section, éicept that the district courts hâve 
Jurisdictioa not to exceed $1,000, and the circuit courts between $1,000 
and ÇlO.OQfl. UeU, that a clalm against the United States for salvage in 
the sun^ of^^iO,000 Is wlthin the Jurisdlction of the circuit court 

8. Same— TowAOE— Amount. . . . , 

A llghtship bêlonging to the United States government broke loose from 
her moorings, and was carried out into Chesapeake Bay. The sea was 
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described by many as being the highest evesr knôwn in IJampton Eoàds. 
A tug slghted the lightship, which hoisted a signal for assistance, de- 
scribed as a signal for a tow. l'he tug Immediately answered the signal, 
but, owing to tlie gale of wlnd and lieavy sea prevailing, was unable to 
approach her in the usual manner froin the leeward, and pass a hawser, 
but had to go to the windward side, and use q, heavlng Une. Three efforts 
to cast the Une were made before it was caught, the tug, in the meantime, 
being in the trough of the sea, with the seas breaking over the man cast- 
ing the line. Some three hours later the lightship was brought to the 
wharf. Held, that $1,200 for salvage service, though on the border line 
of towage service, will not be disturbed as excessive. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

ïhis case cornes up on appeal from a decree of the circuit court of tlie United 
States for the Eastern district of Virginia. The action below was brought by 
way of pétition on the part of A. D. Morgan, master of steam tug Frank A. 
Lowe, agalnst the United Stiites. The cause of action is a claini for salvage 
of the lightship No. 49, the property of the United States. The form of plead- 
ing is in admiralty in personam. The amount claimed is $10,000. The court 
below considered it a case of salvage, and awarded $1,200 salvage. The case 
cornes hère on exceptions to the decree. The errors assigned are to the flnding 
of the district court. Tliis is an évident typographleal rnistake, the pétition for 
allowance of appeal being to the circuit court. Thèse alleged errors are: (1) 
That the petitioner was allowed to file his pétition; (2) that the court erred 
in not sustaining an exception to the jurisdiction of the court; (3) that the 
court erred in requiring tlie respondent to answer the pétition; (4, 5) that the 
court erred in holding it a case of salvage, and in allowing an award of $1,200! 

Edgar Allan, U. S. Atty. 
Floyd Hughes, for appellee. 

■ Before SIMONTON, Circuit Judge, and PAUL and BRAWLEY, 

District Judges. 

SIMONTOIST, Circuit Judge. The vital question in this case is, had 
the court jurisdiction? The action is against the United States. It 
is a claim for salvage. The proceeding to recover salvage is in the 
circuit court, not in the district court, and it is in form a libel. The 
United States, a sovereign, cannot be sued, except by Ms own consent, 
and in the mode prescribed, by congress. Act Cong. March 3, 1887 
(24 Stat. 505), gives jurisdiction to the court of claims of "ail claims 
founded upon the constitution of the United States, or any act of con- 
gress, except for pensions or upon any régulation of an executive de- 
Ijartment, or upon any contract, express or implied, with the govern- 
ment of the United States, or for damages, liquidated or unliquidated, 
in cases not sounding in tort, in respect of which claims the party 
would be entitled to redress against the United States, either in a 
court of law, equity or admiralty, if the United States were suable." 
By the second section of the act, the district and circuit courts of the 
United States are given concurrent jurisdiction with the court of 
claims as to ail matters named in the preceding section, with the pro- 
vision that the district courts hâve jurisdiction when the amount of 
the claim does not exceed $1,000. And the circuit courts hâve juris- 
diction when the amount of the claim exceeds $1,000, and does not 
exceed $10,000. 

The flrst question is, is it a claim for salvage upon a contract, ex- 
press or implied, or is it a claim for damages, liquidated or unliquidat- 
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ed, in a case not sounding in tort, in respect of which claim the party 
w<)uld bë entitled to redress âgâinst the United States in a court of 
adnîîralty, if the United States were suable? If it be eitlier, the court 
bas jurisdiction. Salvage is a reasonable reward for services ren- 
dered in saving property in danger of perishing from a maritime mis- 
adtetiturè by parties under no obligation of duty, who voluntarily 
uridèrtàke the service. Mande & P. Sliipp. 419; Macl. Shipp. 597; 
Tlie H. M. S. Thetis, 3 Hagg. Adm. 14. It is a reward for service. 
And tbe service is rendered in tlie expectatibn of tlie reward. The 
compensation is supervised and controlled by the court of admiralty, 
even although there be an agreement as to the amount. The Tôrnado, 
109 U. S. 110, 3 Sup. Ot. 78, 27 L. Ed. 874. But, it having been de- 
termined a case of salvage, the rîght to be compensated is recognized 
and assumed. It resembles the common-law contract for work and 
labor done. Only the compensation is allowed upon a libéral scale. 
Very frequently the compensation for saving property in maritime 
péril isgiven only pro opère et labore, as when it is reduced to a tow- 
age service, as in The Emily B. Souder, 15 Blatchf . 185, Fed. Cas. No. 
4,458, clearly on the implied contract. In other words, the salvoj- 
renders the service upon the understanding and expectation that he 
will be rewarded for it, the amount of the award to be flxed by a court 
of admiralty, if the salvor and the owner of the property salved can- 
not agrée. 

A claim for salvage is secured by a lien, and the lien cannot arise 
except from a maritime contract or a maritime tort. Salvage, clearly, 
is not a tort. When the effort to save property exposed to périls of 
the sea is successfuUy performed, an obligation at once arises upon 
the part of the owner of the salved property to compensate the salvor 
for such service. The compensation is to be measured by the risk 
encountered and the heroism displayed in the successful enterprise. 
The Oregon (D. C.) 27 Fed. 872. The courts award such compensa- 
tion in afliberal spirit, as well to reward the salvor as to encourage 
others in ôimilar cases. The Alphonso, 1 Ourt. 376, Fed. Cas. No. 17, 
749. The Sandïingham (D. C.) 10 Fed. 556; The Suliote (C. C.) 5 
Fed. 99; The Blaireaw, 2 Cranch, 265, 2 L. Ed. 266. Salvage is said 
to be independent of contract. Kenn. Civ. Salv. p. 3. That is to 
say, notwithstanding any express contract made between the salvor 
and the owner of the property salved, the court will always exercise 
an équitable jurisdiction with respect to such an agreement, and 
will set it aside if inéquitable in its origin. The Waverley, L. R. 3 
Adm. & Ecc. 378. "The jurisdiction which the court exercises in 
salvage cases is of a peculiarly équitable character. The right to 
salvage may arise out of an actual contract, but it does not necessarily 
do so. It is a presumption of law arising out of the fact that the 
properi:y bas been saved; that the owner of the property, who has 
had the benefit of it, should remunerate those who hâve conferred the 
beneflt on hira, notwithstanding that he has not entered into any 
express contract on the subject." In re Five Steel Barges, 15 Prob. 
Div. 142. Whether, therefore, we treat a claim for salvage service 
as based upon an implied contract for compensation growing out of 
its successful event, or whether we treat it as among that class of 
claims "in respect of which the party would be entitled to redress 
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against the United States in a court of admiralty, if tlie United States 
were suable," we must conclude ihat the présent case cornes within 
the scope of the act of March 3, 1887. In The Davis, 10 Wall. 18, 19 
L. Ed. 877, the question was made whether proi)erty of the United 
States on a salved vessel is liable for salvage. Mr. Justice Miller, 
speaking for the court, quoting the authorities, déclares that there is 
no reasonable donbt on the subject. "We are quite satisfled," he 
says, "with the reasons on which the principle rests, and are of the 
opinion that when property of the government has been salved from 
destruction by salvors, or by those sacrifices which are compensated 
by a contribution in gênerai average, justice and sound policy require 
that it should bear its share of the burden which the unanimous voice 
of maritime nations imposes on ail other property in like condition." 
There is one exception with regard to the government, and that is 
that no proceeding in rem can be had in such a case. Briggs v. The 
Lightboat, 11 Allen, 157. And this on the ground of public policy. 
Ail the property of the government is held and used for public pur- 
poses. The possession of the government cannot be disturbed, as 
this might defeat the public purpose. The Davis, supra. In The 
Viola (G. G.) 52 Ped. 172, the district court of Pennsylvania took 
Jurisdiction of and awarded salvage for a government lightship. The 
decree was aftirmed in the circuit court of appeals of the Third circuit 
(5 0. C. A. 283, 55 Fed. 829). The question of jurisdiction was not 
raised. There is a close analogj' in cases like this at bar and cases 
in which the government takes and uses private property for public 
purposes. Thèse are the use of patents with the consent of the 
owner and "with the thought of compensation therefor." U. S. v. 
Palmer, 128 U. S. 262, 9 Sup. Ct. 104, 32 L. Ed. 442; U. S. v. Berdan 
Firearms Mfg. Co., 156 U. S. 552, 15 Sup. Ct. 420, 39 L. Ed. 530. 
There an implied contract was construed to exist, and a suit thereon 
was entOrtained against the United States. 

It might be objected that the suit is in admiralty, and that jurisdic- 
tion over cases of salvage is vested only in the district courts of the 
United States. Housman v. The North Carolina, 15 Pet. 40, 10 
L. Ed. 653. But the act of congress gives jurisdiction to the court 
of claims of cases in which the party would be entitled to redress in 
a court of admiralty as well as in a court of law or equity. That court 
has uniformly entertained jurisdiction and awarded compensation 
in cases of salvage. Gould v. TJ. S., 1 Ct. Cl. 184; Bryan v. U. S., 6 
Ct. Cl. 128, in which this point is decided; McGowan v. U. S., 20 
Ct. Cl. 147. The act of congress gives the circuit court, in cases of 
claims not exceeding |10,000, precisely the same jurisdiction as the 
court of claims. It is true that the form of proceeding in the case 
at bar is the same as a libel in admiralty. But this is merely modal 
and formai. The essence of the pleading is a pétition to be awarded 
compensation for valuable and highly meritorious services rendered 
the government in saving its property in maritime péril. The facts 
are stated in the terse and clear form adopted by admiralty courts for 
similar cases. We are of the opinion that the circuit court was 
not in error in permitting the pétition to be flled, in requiring the 
respondent to answer, and in adjudicating the case. 
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The âïèiàtsfofîtHéeàseirequirôlittte discussion.: IjÊe petitioner is 
master ©f^'the Frank Ai liowe, a steain tug 76.5i feet -long, 16.7 feet 
beamj TiÔfëet-fle^p/gtosétoiinage 52.67 tons, crew, aEtold, ûve men. 
Her vàltie' IsabOUt 115,000. Sbe ^was used in towipg vessels in the 
Eliziabeth and''.Xames.riyer8, Chesapéake Bay, and adjacent waters, 
and on tu* high; seàs. Thie regular station of the United States 
lightship'iNo. 49'i» off Smith's Islandjinarking thé ndrthern entrance 
of the capes df Virginia. She had ttro inasts, with one sail on each, 
ând a jib: Her erew were «eren raèla ïin ail, includihg her master. 
Her value wasf 50,000. IMringa heavy gale from the northeast on 
the 26th ofSepteiaber, :1'894, said lightsiip broké adrift from her 
môorings, andj after anchoring twice at intervais andlosing ail heri 
àn'chbrs, said lifehtship was earried before the galêdinto Ohesapeake 
Bay, àndiûpalst Himble Light«,:&, lighthouse station about three miles 
a littlè to the northward of eà^t oï Old Point Comfort. She passed 
Thimble lîight in the afternoon of the 27th, and had set two of the 
three sails shê barriéd, thé dth'er,^^ the foresail,iha.Ting'been carried 
âway in the gale, and her spare foresail hot having beep bent. The 
sails she had set were a jib and a'mainsail, clbsereefed. The tide 
W^as running stmng flood, and the wind, though it had sflightly mod- 
eràted, wâs stiil blowing a heavy gale Itom the Ei N* E. The sea was 
déscrîbed by Hiâny witnessôs as beiiig the hîghést ever known in 
Hatopton Roàdk The tug Lowe had gone out in the te^eth of the èale 
to Seek commuÉication with a schooner, the Jane Bujrrell, which had: 
broken from hgr anchorage in Hampton Boads, and had ' drif ted 
agâinst a steamship. The tug liad not been able to get up to the 
schboner, ànd èould only eommunicâte with hersb^ ftoating a bottle 
With a message théreinj Kbôut 4 o'clock in ïhë Mtèrhoon, Capt.' 
Morgan, od the Ijowej sighted lightsbip No. 49 betweea Old Point 
and the bell bnoy, a buoy situated a little more than half way be- 
tween Old Point and the mouth of the Elizabeth river (as shown on 
the ehart hereWith flled as évidence in this cause), coming iup before 
thë wind and sea with a signal for assistance, consisting of a flag 
i* the riggîng.l, The master of the'lîghtship, upoh seeing the tug, 
had hoisted this signal. The tug immediately wenï to her assistance 
in answer tothis signal, which master of the tug describes as a signal 
fop-a tow, but, owing to the gale of wïnd and heavy sea prevailing, 
was unable to approach her in the usual manner from thé leeward and 
pass a hawser, but fotind it necessary to go the windward side and 
use a heaving line. Three eitorts to cast this heaving line were made 
before it was caught on board the lightship, the tug, in the meantime, 
being in the trough of the sea, with the seas breaking over the man 
casting the Une.* A hawser from the tug was thus flnally passed to 
the lightship between half past 4 ûnd 5 o'clock on the afternoon of 
April 27th, and th<e lightship was then taken in tow and towed by the 
tug with somè diffleulty until she had gone up the river a little dis- 
tance, but afterwards with little trouble, and brought to the buoy 
wharf at Portsm^futh, where' she an*ivedat 7:30. Thé circuit court, 
héaring ail the testimony, awarded the tug |1,20G,' as for a salvage 
service of low order of merît, on the border line of towage service, 
or, as the judge below expresses it, èxtraordinary towage. The 
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award is libéral in the extrême. Yet we cannot say that it is in viola- 
tion of just principles, or a clear and palpable mistake, or a gross 
overallowance. IJnder thèse circnmstances, the award will not be dis- 
turbed. The Akaba, 4 C. C. A. 281, 54 Ped. 1!)8; Transportation Co. 
V. ï'earsall, 33 C. C. A. 161, 90 Fed. 439; The Excelsior, 123 U. S. 
40, 8 Sup. Gt. 33, 31 L. Ed. 75. The decree of the circuit court is af- 
tirmed, without costs. 
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(Circuit Court of Appeals, FonrtJi Circuit. February 6, 1900.) 
,Ko. 30'j. 

SHipyiSG— Charter Parties— Cleas Bii.i.s op Ladikg. 

A Britisli sliip ^Yas cliartered to cari-y cotton to (Jerraany in November, 
wlien 'storiDS are lilioly to be encouuterecl. For a distance amidsliiiis, and 
extëndiug from side to side, was an upper decli tipuse, supporting the offl- 

. cers' bridge, in wliicli érection were jiaps forward and aft of the bridge, 
where the maiu dcclï was leftopen. The covering over the midship part 
of such decli space had fore and aft passages on eaeh side leading out, 
whieh were called "alleyways." At the front end of each alleyway was 
a door opening out on tlie open main decl:. Baies of cotton were placed 
as close as possible on the outboard side of such passage, so as to leave 
a narrow gangway alongside the cotton for the passage of the crew and 
engineer?. The spaees were covercd o\'er, but could not be pennanently 
closed in, as the doors in the end hâve to be opencd by the crew in pass- 
ing in and out. The spact's could not bo.made watei'-ti,ght, because they 
could not be covered by tarpaulin covers, and the doors had to stand the 
full. Impact of the seas which might sweep ovcr the deck. Helè, that the 
master of the ship was Justificd in refusiug to give a clean bill of lading 
for thé cotton stored in the alleyways, under the gênerai rule that a clean 
bill of lading négatives any carriage cxccpt under deck.i 

2. Bamk— Construction of Chaiïter Partï. 

A charter party of a British ship provided that bills of lading were to 

i,: be.sigaied when presented, without préjudice to the charter party. for any 
portion of the cargq, and at any rate of freight. It also provided that the 
wh.ole of the steamer, including cross bunkers, bridge, deck bunkers, alley- 
ways, peaks. lazarettes, space under bridge, deck. etc., consistent with the 
steamer' s seaworthiness, and ail covered-over spaees on deck, should be 
■placed at the disposai of the charterers, for thelr sole use. The Enghsh 
Board of Trade, in its officiai manual to surveyors, directs that. permanent 
érections, \vith one or inore openings in the sides or ends, not titted witli 
doors, or other permanently attachée! means of closing thém, shàll not 
be measured or inclnded in the tonnage. The charter party gave the net 
registered tonnage, and guarantied a- certain number of eubic feet "ofac- 
tual cargo spaçe available for cotton in baies," in considération whereof 
freîght was to be paid at a certain sum per ton, net register, British meas- 
urement Held', that the clause placing "at the disposai of the charterers" 
certain additional deck spaees did not Impose on the master of the ship 
the duty to sign clèan bills of lading for cotton stored In alleyways spaees 
on deck, which could not be permanently closed because of the crew being 
compelled to pass through such spaees. 

Appeal from the District Court of the United States for' the East- 
ern District of North Carolina. 

Thomas Evans, for appellant. 

Harrington Putnam, of Cowen, Wing, Putnam & Burlingham 
(Greorge Eountree, on the brief), for appellee. 

X As to bills of lading, see note to Xhe Dunbritton, 19 *.-. C. A. 405. 
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Before SIMONTON, Circuit J«dge, and PAUL and BEAWLEY, 
District Judgés. 

BEAWLEY, District Judge. The British steamship Kirbhill, of 

2,347 tons net register, and guarantied to hâve at least cubic 

feet of actual cargo space available for cottou in baies, was chartered 
September 13, 1897, to load a full and complète cargo of cotton from 
the port of Wilmington, ]Sr. C, to Hamburg, Bremen, Amaterdam, 
or Rotterdam. The sMp commenced loading on October 16th, and 
in progress of loading a dispute arose as to whether the charterers 
had the right to load cargo in certain alleyways which at that time, 
as appears from the master's protest, were ûlled with coal for the 
voyage. At a later date, and before the loading was completed, 
the master removed the coal tîiere stovred to the deck, and gave 
notice to the charterers that he would stow cotton there, but that 
he would only sign bills of lading for the alleyways cargo at the 
shippers' risk, as the cotton stowed in the alleyways would be 
necessarily exposed to the weather during the voyage, and might 
meet with some damage. To this proposai the charterers objected, 
and demanded a clean Mil of lading for the part of the cargo to be 
stowed in thé alleyways. IPpon the refusai of the master to give 
such clean bills of lading, the ship was cleared for Bremen on No- 
vember 5, 1897, and this libel was filed, alleging damage caused by 
the refusai to sigh clean bills of lading for the proposed alleyways 
cargo. The district court held that the libelant had no right to de- 
mand a clean bill of lading for this portion of the cargo, and dis- 
missed the libel. 

The sole question for décision is whether the charterer was en- 
titled to demand clean bills of lading for cotton which was to be car- 
ried in the alleyways spaces on deck. The record does not contain 
a précise description of the steamship Kirkhill, but the alleyways 
spaces were described in the argument before us by the proctor for 
appellee, and the description was accepted as substantially correct, 
and is about as foUows: For a distance amidships, and extending 
from side to side, is an upper deck house which supports the offl- 
cers' bridge. There are gaps in this deck érection forward and aft 
of the bridge, where the main deck is left quite open. The cover- 
ing over the midship part of such deck space is for the protection 
of the engine room and the quarters for the men, With fore and aft 
passages on each side leading eut, Thèse are the alleyways. At 
the front end of such a passage or alleyway is a door of wood or 
iron opening out upon the open main deck, and, when cotton is stowed 
there, baies are placed as close as possible in the outboard side 
of such passage, so as to leave a narrow gangway alohgside the cot- 
ton for the passage of the crewi, and engineers. Such spaces are 
covered over, but cannot be permanently closed in, as the doors at 
the end hâve to be opened by the crew in passing in and out. They 
cannot be made water-tight,, .b^cai^^e they cannot be covered, as are 
the hatches, by tarpaulin coyers, i^ihich prevent possibility of leak- 
age. Thèse vertical doors at the front of the alleyways hâve to 
stand the full impact of the sefes which may sweep over the deck. 
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The damage which might occur to cotton stowed there was described 
in the récent case of The William Crâne (D. C.) 50 Fed. 444. In 
that case, on a voyage from Savannah to Baltimore, the steamer 
encountered a severe storm, and shif^ped a heavy sea on the star- 
board side near the bow, just forward of the bulkhead inclosing 
the starboard alleyway, and the wave boarded the vessel with such 
force that it flooded the forward main deck, broke down the bulk- 
head on the starboard side, wrenched ofï seven feet of wooden shut- 
ter next to it, and, crossing the ship, burst open the iron cargo ports 
and bulwarks on the port side, carrying away a portion of the port 
rail, flooding the starboard alleyway, and saturating the cotton so 
that it suffered damage to the extent of flO a baie. The district 
court was satisfled, by the testimony in that case, that this location 
in that vessel was "as safe for cotton as below the hatches of the 
main deck," thèse alleyway spaces being designed in the planning 
of the ship for carrying cargo, and that the established rule that a 
clean bill of lading imports that the goods are to be carried under 
deck was not applicable to "steamers navigating our inland and 
coastwise waters on short voyages." 

There is a différence in the construction of American coastwise 
steamers and British cargo steamships, but the record does not en- 
able us to point it ont with précision. It is clear, however, that 
cotton stowed in alleyways, such as are above described, is subject 
to spécial dangers and hazards beyond the ordinary sea périls to 
cargo carried below and secured under deck. Especially is this 
the case with cotton shipped for a winter voyage on the North At- 
lantic in the month of November, when storms are likely to be en- 
countered. 

In The Waldo, Fed. Cas. No. 17,056, a portion of a cargo of pota- 
toes was stowed on deck, and a clean bill of lading was given there- 
for. The ship was held liable for the damage to the deck cargo, 
although there was some proof that it was stowed on deck with 
the knowledge of the shipper; the court holding that there is a 
presumption in every contract of affreightment that the goods shall 
be secured under deck. "It is for a master, who would exempt him- 
self from the risks of a deck passage, to remove that presumption. 
The ordinary and proper évidence would be a mémorandum to that 
effect on the face of the bill of lading." 

In The Wellington, Fed. Cas. No. 17,384, 635 barrels of apples were 
shipped from Vermillon, in the state of Ohio, to be delivered at the 
port of Milwaukee. One hundred and ninety-five barrels had been 
stowed on deck, and in the storm were jettisoned. A clean bill of 
lading had been given. Upon a libel to recover tlieir value, the court 
says: 

"I conclude, upon principle and authority botli, that paroi évidence of agree- 
ment or. consent of the shipper that his goods may be stowed on deck eannot 
be received where a clean bill of lading is given. and full freight is charged, 
as in this case. Hère was a clean bill of lading, a transfer of which would 
vest the title to 635 barrels in the purchasers. ïhe master should hâve made 
a mémorandum o the bill of lading, or bave required the written consent of 
the shipper on the bill that the number of barrels not receivable under deck 
might be shipped on deck." 
99 F.— 37 
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IP: BOiRa ot tbe earlier casiea jn this coantry it yva.» held by some 
pf thejBtate courts that proof of a well-known , usage wigM be re- 
ceiyed to overçome the presuinptioii from a clean bill of lading, but 
the. weigLt of the best authoriit,ies is that a cleaa bill of lading néga- 
tives any carnage except under deck. Such was the rule in New 
York,; where Nelson, C. J., sfiys in Oreery y. Holly, 14 Wend. 26 : 

"Itis true, in this case, that nothing Is said In the blUof lading as to the 
manner of stowlng away the goo^s, whethêr on or under the deck, bat the case 
concédés that the légal Import oî the contract, as well as the understanding of 
the usage ofmierchânts, imposes iitypil: the master the duty of puttlhg them un- 
der deck,: uûleBs: otherwise stlpul^tiedï and,, if such is the judgment of the law 
upon the face of the instrument,! paroi évidence is as inadmissible to alter It 
as if the duty was. stated in express terms." 

The case of Ijenox v. Insurance Oo., 3 Johns. C3as. 178, was an 
action against thfe underwritersLupon goods partly shipped on deck 
and partly below for loss sustainedby the deck lading having been 
thrown ovetfboàrd for the common safety. The court (Cliancellor 
Kent being then chief justice) heldthat the lôss oï; the lading on 
deck could not be charged as gênerai average/; ''An insurance does 
not reach goods on deck unless expresaly mentioaed. They are not 
considered as part of the cargo in whifchtbe othei* skippers are in- 
terested. (The ownersof the cargo under coverought not, therefore, 
to contributeto the jettisonof goods on deck:" 

Tbe subjèct had full coinsideration in The Delawarè, 14 Wall. 596^ 
20 L. lEd. i783, where soœe !pig iron shipped from Portland, Or., to 
San Francisco, was stOY*^ed on deck and jiettisoned in a storm. A 
clean bai of lading was' given therefor, and the 'défense was that, 
by a verbal agreement between the ëhippers andi ithe master of the 
ship, the iron was stowed on deck. The court held that paroi évi- 
dence of. this agreement "was inadmissible, andjâfter: a full review 
of the authorities,; Justice 'ClifiEord saysiî "It isthé; settled law in 
this court that a clean bill of lading ^ imports that the goods are 
to be safèly and properly. stowed uûder deck." Such is the law in 
England. Stev. Stowage (7th EdJ) pp. 164-174; ' Shipping Co. v. 
Dixon, 12 App. Cas. 11;: The Oqueddo, 3 Asp. 558. The reason for 
the rule is obvions. Bills of lading are document which pass from 
hand to hand. They enter largely into the commercial business of 
the world, and the strict rights of thé holders miist be absolutely 
maintained, or they will lose a material part of their value as in- 
struments of commerce. As a clean bill of lading imports a carriage 
under deck,— that is, in the part constructed for the carriage of 
cargo, — a stowage in any place léss safe would work a fraud upon 
the purchaser or insurer unless the consent to such stowage is ex- 
pressed in a form to be availablé asi évidence under the gênerai rules 
of law, and the proper way is to note itupon the bUl of lading itself ; 
for, once issued and passing into other hands, its terms cannot be 
qua]ifled by any provisions in the charter party which, though the 
original contract, is thereafter res inter alios. 

It cannot be doubted that cotton stowed in the alleyways, as above 
described, would be in a more perilous situation than if stowed un- 
der deck. Outside the extra periFfrom accidentai flre communi- 
cated by seamen and firemen passing along the alleyways, it is so 
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nearly certain that the sliip would expérience gales and heavy seas 
in a voyage through the North Atlantic to the port of Bremen in 
that season of the year that the master could not be excused if he 
failed to act on the assumption that they would occur, and, in case 
of péril necessitating a jettison, it would be unreasonable not to 
assume that cotton so stowed, being within easy reach of the crew, 
would be jettisoned, and it would be a fraud upon the underwriter 
if the bill of lading failed to give the information necessary to esti- 
mate the risk, and calculate the preœiums accordingly. If such 
damage occurred, the holder of an unqualifled bill of lading could, 
in ail fairness, hold the ship responsible for emitting a misleading 
document of title. 

It is contended by the appellees that in The Delaware, 14 Wall. 
579, 20 L. Ed. 779, and in Lawrence v. Minturn, 17 How. 100, 15 L. 
Ed. 58, the vessels were sailing ships, and that the expression "on 
deck" has référence only to open decks, and that those cases cannot 
properly apply to steamships which hâve covered spaces securely 
construc|;ed on deck. We hâve given due considération to this con- 
tention, "but our opinion is that cotton stowed in the alleyway 
spaces, above described, would, for reasons already stated, be sub- 
ject to perUs other and gréa ter than if stowed below deck; and, 
as this cargo was destined to a Continental port, it may be well 
to refer to some of the provisions of the Continental codes as fur- 
nishing reasons for précaution by the master. Some of the earlier 
authorities are cited by Mr. Justice Curtis in Lawrence v. Minturn, 
17 How. 100, 15 L. Ed. 58. The codes of France, Holland, and Ger- 
many prohibit the carriage of goods on deck without the consent of 
the shipper, and a late and high authority (Desjardins) thus discusses 
the question: 

"But whether It concems this liouse or *he poop, even built into the shlp 
and covered like it, the law malîes do distinction. TWs mode of lading re- 
sembles much loading on deelj, and it Is not liiie loading into the interior of the 
vessel. It has almost ail of the inconveniences of the former, and has not 
the advantages of the latter. Goods stowed in the interior, as M. Bedarride 
well explains, are protected by the sides of the ship. They can be damaged 
by seawater, but will not be carried away unless the ship itself, broken in, or 
foundering, perishes. Placed in the poop, goods are much more exposed to 
the invasion of seas. They may even be carried away with the poop, as has 
often been seen. Finally, such goods are right under the hands of the crew, 
and are the first they will get rid of, if there is a necessity for a jettison. To 
load in the poop is to load on deck (Charger dans la dunette c'est charger 
sur le tillac)." Traité de Droit Maritime, tome 2, par. 431 (Paris, 1880). 

Another commentator says: 

"Should the provisions which forbid loading on deck be understood as like- 
wise forbidding loading in the poop or iu the deck house of the vessel? The 
doubt arises from the fact that thèse goods are then under cover. But, in my 
opinion, that does not sufllce. Deck house and poop in reality rise up on the 
deck; and that which article 229 appears to require is that, unless there is a 
contrary agreement, the lading should take place in the body of the ship, 
where the goods are sheltered, without compromising its stability." Valroger, 
Droit Maritime, tome 1, par. 391 (Paris, 1883). 

The main contention of the appellee is that the charter party iu 
this case is a complète contract of affreightment, and that, there- 
fore, its terms bound the ship to its fulfillment, and that the master 
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had no powèr to change or modifyits terms. The fourth and ninth 
clauses «f; the charter party are cited in support of this contention, 
They are as f ollows : 

"(4) Billa i of lading to be signed as and ■when presented, without préjudice 
to this iCh^rtef party, lor any portion of the cargo, and at any rate of freight, 
and wlieii sig'ned, if the marks and number of baie and of packages agrée wlth 
the màtè's rècelpts, shall (in the absence of fraud or obTlous errer) be eonclu- 
slve évidence of ïhê quantity of cargo shlpped." 

"(0) The whole ofthe said. steamer, includlng cross bunkers, bridge, deck 
bunkere (If any), alleyways, peaks, lazarettes, space under bridge, deck, poop, 
deck ropm, çpnsl?J;ent with the steamer's seaworthiness, and ail covered-over 
spaces on deck, together wlth S^ch other spaces where steamer bas previously 
carried cargo, or would carry cargo, if she were to load entirely for the owner's 
benefit, with the exception only of the ordinary slde bunkers, englne, and boiler 
tiouse, çngine rooio, eaptain's and ofQcers* cabins, and necessary roçm for the 
açcpmmqd^tlon of the crew, shall be placed at the disposai of the charterers, 
for! their Soie use, and no other goods shall: be taken on board without their 
wirlttten permission. AU wooden bulkheads and shiftlng boards to be taken 
âovm and carried on deck. The owners to fumish the charterers with a com- 
plète dlagijaBi of the steamer, showîng the correct net measurement of every 
compartiment. Àny dlfCerenpe In the amount of freight between the bills of 
lading (ahd drafts for dlsbursemetits referred to below) and this charter party 
to be séttled at port of lading befôre salling; If In favor of vessel, by cash at 
current rate of exchange, les3 Insurance; if In favor of charterers, by usual 
draft Qf m4«ter,;p?iyable three days after arrivai at port of discharge, or sixty 
days after .date, whichever occurs first, to the order of the charterers or ad- 
vancers; àiid the agents, with the consent of the owners, do hereby authorize 
the master to slgri siich drafts, and said drafts shall be a lien against the 
freight, taking preCedenoe of ail other claims." 

Construing provisions of a charter party similar to clause 4, Jus- 
;tice Fenner, ih Gomila V. Adams, 36 La. Ann. 221, says: 

"It is cléarto our mlnds that this clause had no référence to anything but 
tiie rate Of freight It simply said to the charterers: 'You are bound, it is true, 
to yay me the rate of freight agreed upon between ourselves, but you may make 
coijtracts with shippers at any rate you please, and insert it in their bills of 
lading, and we will sign them as presented, provided you pay the différence 
if the freight is less, and we wlU pay you if It is greater, than that agreed be- 
tween us.'" , 

Judge Brown, in The Sprott (D. G.) 70 Fed. 329, construing thèse 
words, says: . "This means as lawfuUy and rightly presented under 
the charter provisions,"-^uoting The Tongoy (D. G.) 55 Fed. 329, 
where the master, before signing biils of lading which he claimed 
were incorrect, indorsed on them that a certain amount of cargo 
was in dispute. 

The shippers accepted the bills under protest, and then libeled 
the vessel. Judge Toulmin, hearing the case upon the merits, dis- 
missed the libel, and says ; 

"The contention on the part of the libelants hère is that under the contract 
in this case the master was bound to sign any bills of lading presented by 
the shippers in good f aith, whether the quantity of lumber specifled in the bills 
of ladjng had iDeen actually received or not. [Wlth this contention he did not 
agrée.] My opinion is that under this clause in the charter party » • ♦ he 
is not compellèd to sign bills of lading without reserve." 

We are of opinion that this clause of the charter party should 
not be construed so literally as to require the master to sign any 
bill of lading that may be presented.; Bills of lading become docu- 
ments of title, which pass from hand to hand, and should state the 
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truth of the transaction. There should be no misrepresentation of 
The quantity of goods received, and no suppression of any material 
fact as to the terms upon which they are to be transported, and any 
excepted périls or qualifications of liability should be clearly statedr 
for, while the charter party, where there is one, constitutes the con- 
tract, the bill of lading is excellent évidence as to its terms, whicb 
should be expressly and correctly incorporated therein. "Unless the 
bill of lading contains a spécial stipulation to that eiïect, the nias- 
ter is not authorized to stow the goods sent on board as cargo on 
deck; as when he signs the bill of lading, if in common form, he 
contracts to convey the merchandise safely in the usual mode of con- 
veyance, which, in the absence of proof of a contrary usage in the 
particular trade, requires that the goods shall be safely stowed un- 
der deck.-' The Delaware, 14 Wall. G04, 20 L. Ed. 784. 

We do not think that the ninth clause of the charter party, which 
placed "the M'hole of said steamer," including cross bunkers, bridge, 
deck, bunkers, alleyways, peaks, deck, poop, etc., "at the disposai of 
the charterers," imposed upon the owners the duty of stowing goods 
there upon like terms With goods stowed under deck. Thèse spaces 
are not parts of the ship's hold, and the usual terms, "the whole 
reach and burden of the ship," would not include such deck spaces. 
The Kirkhill is a British ship, and in the officiai manual to survey- 
ors, issued by the board of trade, it is directed that "poops, bridges, 
or any other permanent érections, with one or more openings in 
the sides or ends not fitted with doors or other permanently at- 
tached means of closing them, should not be measured and included 
in the tonnage." Instructions Relating to Measurements of Ships, 
p. 6 (London, 1898). See, also, White, Merchants' Shipping Act, 
1894, p. 466, § 8.5. 

The first clause of the charter party gave the net registered ton- 
nage, and guarantied a certain number of cubic feet "of actual cargo 
space available for cotton in baies, in considération whereof freight 
shall be paid as follows: Thirty-six shillings and six pence per ton 
net register, British measurement." The ninth clause simply placed 
"at the disposai of the charterers" certain additional deck spaces. 
It did not require that the charterers should stow cotton in such 
places on deck under liability for dead freight if they failed to do 
so, but, thèse deck spaces being simply "at the disposai of the char- 
terers," it seems to us that it would be unreasonable to impose 
upon the shipowner the same measure of liability for cotton stowed 
there which the law imposes when cotton is stowed under deck, 
and that the master was clearly within his right when he refused to 
give a bill of lading, except "at shipper's risk,'' so that an innocent 
holder would be clearly advised that the cotton was not under deck, 
which a clean bill of lading would import. In a récent case in the 
house of lords, it appeared that 25 baies were carried on deck and 
were jettisoned, the bills of lading for part of the same shipment 
contained the words "under deck," but as to 25 baies thèse words 
were omitted. It was claimed that by the usage in New Orléans 
steamers trading to Liverpool were in the habit of carrying cotton 
on deck. Lord Ilalsbury, chancellor^ said: 
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•:,VIt;,4P|Reftrs to me that t^iere te mô real diffierélice.between thevblUsi of lactiDg- 
'Bj^d^^IP eonim guse ta,cij:,e Jnsuqt nihil operatur;' and,,! tUifik ft Is, clear, 
ttiérèfprte; ' thaf'this cott6ii:Tiyfts ekiried under a contract that ,it shoutd be 
stoVifefl Undfer' deek. Trie exception in' the tUlls bf lading oî' *j.é'ttïson' cannot 
avail the shipowners, who brokè their contract iil'Stowing tlie eottèn upon deck, 
ançitli^ifebyidirpctly: caused tbe loss to tlie merchiants. Tliat thls would be the 
ia[eii.era| l^w, j^^s not, ind,eefl, disputed, but itwas said that a practice pre- 
railed at' IJlVerpool, so extensively practiced that it must bave been known to 
the plalidtliafé.'of loading cottbfl tipon deck. But thé Vety samé évidence which 
establish^d the practice established also that the shipownets pald for any dam- 
age pesijUlng from the practice. Novf, as tliey. could only be! called upon to 
pay ^s for a breaeh of their contract, It foliows that thp : supppsed practice 
established no it^ôre than thls: that a great many people in Liyerpool were in 
the hal>it of àcting In breaeli of the contratit intô whicli they lïad entered, and 
were IH theffeablt bf paying : damages Tvhen injury resulted frdm such breaeh. 
How such; ai practice can' be isupposed to afflect the contractual relations of 
merchant and shipper I am whoUy at a loss to understand, or how the gen- 
eralit^y of such a practice could alter the legaï rlghts of the parties more than 
a single ëxâmple it is equaiUy dlfficult to diseover. Evety Carrier by land, 
ils by water, when he breaks bis contract, and causes damages thereby, Is 
Uable toj be; eailed upon to makegood the damage; but how such a llabillty, 
and constao-tjv^ïibmission to damages for such , liability, ; can lioeitse the sup- 
posed breàch, is a problem that has never bçen ?dlved." Shlpplng Co. v. Dixon 
[1888] 12 Àpp. Cas. 11, le. ' ' , 

It is wèll.,settlecl that ^ ordinary poljcy of maijine iasurance does 
not pqyer gQpifls carried on deck;, 2 Joybej, Ips. § 1726. The decree 
of the âistrict court isàfflrpied, '• 



■, ■ CTHH JA:NE GRBY; , ■.:)' 

^(District Court, D. Washington, N.'D. Januai^y 17, 1900.) 

1. SHippittë^CAHiiiEnS OF PàssesGérs— EsTOPPEi, TO Deny Rksi-onsibihtt as 

OwNEa. 

A, large: mercantile corporation, one of whose stockholders and directors 
waa the ôwner of a ve^el, advertised through the newspapers and by 
means bf signs placed qiI the vessel while In port that she was operated 
by ithé -cbrporatlon, and would be dispatchedby it pi a voyage for the 
carriage of frelght and passengere; the stabding of the Corporation pre- 
sumably Influencing i paepengeirs and ^hippers to some éxtent to patronize 
tiie, vessel. On the voyage the . yessel was .lost, together with her cargo 
and mttïiy pf her pâsseigers. Éeld\, that the corporation could not escape 
' 'liability^as an owner by showlbg that It in fact had no interest in the 
î veSsel lior her voyage. ■ ' ' ' 

2. SaMB— liABlLITT OF OwNERS-^FATTIiT OF VESSBIj OR MASTBII AN0 CrEW. 

Evidence considered, andlieldio show that tbe loss of a sc.|iooner, which 
founderéd witljQut due stress of ^weatliei^, was due either to some fault in 
the veSSèl or; on the part 6f hei* mastèr and créw, which gaye a légal claim 
for conapeùsation agalnst the owners to the surviving passèngqrs and the 
repre^D^atives ofthose who were lost. ' 

3. SAMEf^IvIMITAfriOIil OF LlABILITT. 

Thef^Jlure pf a sailii^g, vessel to carry a sufficient. supply of life pre- 
servers'ïôr lier passengers, ,which is iiot required: by, actiof congress nor 
by Custorii, cannot be chaiT^ed as a fault against the owners, who intrusted 
her equipibent entirely tb' a compétent mastér, Which wUl deprive such 
owners of the right to the limitation of llability provided by Rev. St. § 
4283. ,, ,/ ,,: i!n- ■ ■■ '■! ,:■ 

4. Same— Loss op Cargo and PAeiSENeïiHs' Effects— Exemption from Lia- 

BILTTY UNDÉR HaRTBR ..^CT. 

Where, before entering upon' a voyage, à ship was surveyed by thi-ee 
compétent and experienced m'en, enlpWyed respectively by the owners and 
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the insurers, and was by ail pronovineed stauncli and seaworthy, and the 
owners employed men of skill and expérience to overhaul the vessel and 
make ail needed repairs, to supply and equip lier for the voyage, and stow 
the cargo, and also an experienced master and crew, and no neglect or mis- 
take in such partlculars is sliown, the owners must be held to hâve exer- 
cised due diligence to make che vessel seaworthy, and properly manned, 
equipped, and supplied, and to be relieved from ail liability on account oi 
loss of property, by section 3 of the Harter act. 

5. SAME — COMSTHDCTION OF StATUTB — PENDIKG PkETGHT. 

ïhe interest of the owners in a "vessel and her freight then pendlng," 
within the meaning of Itev. St. § 428;i, limiting their liability in certain 
cases, is intended to incliide their entire interest or investment in the ad- 
venture, and they are not entltled to make any déduction from the gross 
amount of freight and passage money pending on account of any expenses 
Incurred for the voyage. 

In Admiralty. This was a proceeding by the owners of the 
schooner Jane Grey for limitation of their liability growing ont of 
the sinking of the vessel during a voyage. On final rehearing. 

Stratton & Powell and White, Munday & Fulton, for petitioners. 
J. M. Wiestling, Bausman, Kelleher & Emery, and John A. Haight, 
for cross libelants. 

HAJSTPOED, District Judge. Mr. John G. Pacey, as owner of the 
American schooner Jane Grey, which foundered at sea on the 
morning of May 22, 1898, and certain of his business associâtes, 
commenced this proceeding in this court, pursuant to the provisions 
of the statutes limiting the liability of owners of vessels for dam- 
ages resulting from mdrine disasters. In their pétition they aVer 
tliat the Jane Grey fllled with water and sank in the Pacific Océan, 
and became a total loss, and that 34 of the passengers and 3 of 
the crew on board were drowned, and that "said accident happened, 
and the loss, damage; injury, and destruction above set forth were 
occasioned, done, and incurred without fault or privity or knowl- 
edge of your petitioners, or any of them, and was due solely to the 
périls of the sea." The pétition also avers as the reason for join- 
ing other persons with the owner of the schooner in tlie pétition 
that a nuniber of actions to recover damages haye been commenced, 
in which ail the petitioners are charged as being joint owners of 
the Jane Grey, and jointly liable for damages alleged to hâve been 
sustained. The object of the petitioners in this proceeding is to 
obtain an injunction to prevent the prosecution of the several dam- 
age suits which hâve been commenced as aforesaid, and to hâve a 
decree declaring the petitioners to be entirely exemxjt from ail lia- 
bility, or, if the court shall détermine that any légal liability exists 
to render compeuirution for losses or injuries on account of said dis- 
aster, that the petitioners, and each of them, after paying into court 
for the benefit of persons entitled to such compensation the amount 
of pending freight, may be exempted from further liability. Pur- 
suant to the rules governing such proceedings, the court appointed 
an appraiser, who, after receiving évidence, ascertained and re- 
ported to the court that the amount of pending freight for the voy- 
age was the sum of |4,392.18, that being the gross amount of freight 
and passage money for the voyage; and in his report to the court 
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sdid appraiser shows tliat he refused to make any déductions for 
èxpéndîturés in supplying and equipping the vessel for tiie yoj'age, 
and foi wages paid to the captain and crevv. The petitioner^ filed 
exceptions to said report, and, iwithout waiving the same, filed a 
stipulation by which they became bound to pay said amount into 
court wheûeveip the court shall so prder. i^ix of the surviving pas- 
sengers, and the widows and heirs of several whose lires were lost, 
hav^ appeared in opposition to the pétition, and hâve filed cross 
libels, in which they charge that the disaster and the conséquent 
losses of life and property and personal injuries were occasioned 
by the wrongful conduct of the petitioners in Icnowingly sending the 
Jane Crrey on said voyage when she was rotten, weak, and unsea- 
worthy, and without boats or equipment necessary for the safety 
of her passengers, and very much overloaded; and each of said cross 
libelants prays for a decree against the petitioners jointly for full 
damages and costs. The court has heretof ore overruled exceptions 
to the several cross libels in which damages are demanded for lives 
lost (see 95 Fed. 693), and since said ruling a large amount of tes- 
timony has been taken relative to the facts of the disaster, and the 
condition and appearance of the vessel, the nature and quantity 
of her cargo, and the manner in which it was stowed, and the case 
has been argued and submitted upon the questions raised by the 
pleadingsj: which are : 

First. Whether the petitioners, other than Mr. Pacey, are liable 
as owners. 

Second. Whether the loss of the vessel, and the resulting injury 
happened in conséquence of any fault in the vessel, qr neglect of 
duty on the part of her owners, master, or crew. 

Third. Whether the losses and injuries were occasioned or in- 
curred without the privity or knowledge of the owner or owners, 
within the meaning of the terms used in section 4283, Eev. St. U. S., 
which reads as follows: 

"Sec. 4283. The liabillty of the owner of any vessel, for any embezzlement, 
loss, or destruction, by any person, of any property, goo(Js, or merchandise, 
shipped or put on board of such vessel, or for any loss, damage, or injury by 
collision, or foï any act, matter, or thing, lost, damage, or forfeiture, done, 
occasioned, or incurred without the privity or knowledge of such owner or 
owners, shall in no case exceed the amount or value of the Interest of such 
owner in such yeispei, and her freight then penfllng." 

Fourth; Whether the owner or owners exercised due diligence, 
befoFe thé Jane Urey stârted on her voyage, to make said vessel in 
ail respects seaworthy, and properly nianned, equipped, and supplied 
within the nleahing of the terms lised in the third section of the act 
Of congress comnaouly called the "Harter Act" (2 Supp. Eev. St. U. 
S. p. 81) ■ which reads as follows: 

"Sec. 3. That. if thè olvner of any vesseltransporting merchandise or prop- 
erty to or frdm 'any port in the United States of America shall exercise due 
diligence to mafee the said vessel in ail respects seaworthy and properly manned, 
equipped, amd supplied, neither the vessel,, Jiei? owner or owners, agent, or char- 
terers shalj become or be held responsible for damage or loss resulting from 
faults or errors in navigation or In the manâgenjent of said vessel nor shall the 
veggel, her Owner or owners, charterers, àèent, or master be held liable for 
losses arislng from dangerà of" the sea or other navigable waters, acts of God, 
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or public enemies, or the Inhérent def ect, quality, or vice of the tliing carried, 
or from insufflciency of pacliage, or seizure under légal process, or for loss 
resulting from any act or omission of the shipper or owner of tlie goods, hls 
agent or représentative, or from saving or attempting to save life or propei^ty 
at sea, or from any déviation in rendering such service." 

Fifth. If there is any légal liability, and if the owner or owners 
are entitled to the beneflt of the limitations prescribed by the 
statutes, whether any déductions shall be made from the gross 
amount of freight and passage money for the voyage on account of 
the expenses of the voyage. 

1. It is certainly established by a fair prépondérance of the évi- 
dence that Mr. Pacey vi'as, in law and in fact, the sole owner of 
the Jane Grey. Mr. Pacey was, however, a stockholder, trustée, 
and one of the managing officers of a mercantile corporation, and 
with his knowledge and consent, and the knowledge and consent 
of the other trustées and managing ofiQcers, said corporation ad- 
vertised extensively through the daily newspapers and other médi- 
ums, and by a sign conspicuously displayed on the rigging of the 
,Tane Grey while she was at the dock receiving her cargo, at and be- 
fore the time of the sale of passage tickets to the passengers who 
went upon her, that said corporation was operating said vessel, 
and would dispatch her as a carrier of freight and passengers from 
t^eattle to Kotzebue Sound. The évidence is direct and positive 
that the corporation did not, in fact, control the opération of the 
vessel, and was not interested in the venture, and that the représen- 
tations made to the public by means of said advertisements were 
merely intended to attract public attention to the corporation as 
a dealer handling large stocks of gênerai merchandise. The ad- 
vertisements certainly were calculated to influence people to take 
passage on the Jane Grey in préférence to other vessels bound 
for Kotzebue Sound, and it may be presumed that ail of her 
passengers were to some extent influenced, as they would naturally 
be, upon being solicited by or on behalf of a large and flourish- 
ing business house; and it is, therefore, too late, after sending the 
vessel upon the very voyage which she was advertised to make, 
with a large company of passengers, who were thus influenced to 
go upon her, for the advertiser to change to a more favorable posi- 
tion with respect to its liability by offering true information at 
variance with représentations previously made. I hold, therefore, 
that the corporation is estopped, and it cannot be permitted to dis- 
pute liability as an owner of the vessel for the voyage. There is 
no évidence upon which to base a flnding that the other petitioners 
were, as individuals, interested in the venture, nor that any of the 
passengers were induced to go on the Jane Grey by any représenta- 
tions from which it might hâve been inferred that said petitioners 
were individually responsible in any way for the opération of the 
vessel. Therefore Mr. MacDougall and Mr. Southwick are entitled 
to bave a decree exempting them from personal liability. 

2. The cause of the loss of the Jane Grey cannot be determined 
with certainty. Probably the truth as to the cause of the disaster 
will never be known until the great océan shall reveal the secrets 
buried in its depths. The vessel was comparatively new, and yet 
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sié,ihM 'ffiâfle loûg voyages f rotù thé A-tlaWtîc tO • tlie Pacific Océan, 
hs^<ï p^fl^ed , the ï'acîifïç, aaà had naiyigated the Arctic Seas in the 
husinesB of whalingj for:,which she "was built; so that by actual 
service she had been proved to be staunch, strong, and seawortby. 
In themonth: of March, 1898, she was dôcked at San Francisco, 
and wa(s bewly caulked and painted, and at the same time she was 
inspected iby îtwo compétent marine survey ors representing différent 
insurance eompanies, who found her to be soundj and in good con- 
dition, and each made a report upon her to that effect. Upon her ar- 
rivai at Seattle she was exâmined'by a Bhiphuilder employed for 
that puFposè by Mr. Pacey,i who reliéd upon his report that she was 
Sound, and in good condition, in completing bis purehase of her. 
Just previous to being dispatched; o*. her last:;voyage, she was 
overhauleidgenerally, and elqulpped for the voyage, under the direc- 
tion of ai captain ; who was reputed to beiamanof expérience and 
good .judgmeht,: and wjio, according to the undis-puted testimony, 
was aïlowéd to bave everything done.toflt her for her contemplated 
voya^ that he deemed' to be necessaTy. According to the undis- 
puted évidence, the cargo, whichrconsisted of coal,flour, lumber, 
miners' Implements, provisions) and minerë' <)utflts,,and some ma- 
chinery, was caréfully Sitowed undei; tba captain's directions, by 
the mate iand icrew, who were compétent for that work. Besides 
hir freight; there was placed in the bottoln ofnher hold 40 to 50 
tons of «ock' ballast, Mwhich was plânked over and made secure. The 
cargo pkiced on top ofithis flooring was sufflcient to: flii the space 
to her deefcibeamfe^ Therewere ateôiijQ itiie hold two large water 
tanks, restingii upon the hottom, rwhichcontained,.; 1,300 gallons of 
watèrj,; Thç vessel had capatity to carcy 160 itOns of freight, but 
on this voyage henwhoie burdeny jiin,clading:passengersy crew, stores, 
water, câi'go, ballast, and «a nfew housè, built for-the adcommoda- 
tion ol pasflemgers, on thëforward papt of her main deck, did not 
exceed iléO.tona, less; ttoan 2i tonsi ofi whichi was aboveîh.er deck. 
She wad also inspected byjtwoéxpeiienœed mariners at the instance 
of passengèrswho must hâve bëeniencouraged bythe reports made 
to them,Mii they'trusted their livesiand ptfoperty tô her «eaworthi- 
ness bygoiBg upon the voyage in her. : 

The Jane Garey was designed for a iwhaler. Her model was médi- 
um abaivp btelo.w ithe water /line^i butî she was stender sided ; that is, 
intended toiirollueasily, tofacilîtatethe; work of hoistingi on board 
whale blubb^ from the séa. ■ Her nattluai crajikiness was' îhcreased 
by hecîdecb l(l»ad and theaijéw àouse^ «but she was not top^heavy. 
The decfc load : consisted' < of ■ tWo isteam- launches plaee>d upon her 
quarter-decky the weight' of . whiohy 'With 'the machinery therein, 
amounted irithe aggregate to a liltlelessi than IJ tons; 18 barrels 
of watei?^ w^ighing a littlç imorethan 3| tons; 1 ton oficoal, and 
à boiler nwei^Mng about l'I iton; ! aod- 1 cr'ate of oabba^è weigh- 
ing 100 poattds/+4all):of whiiçhtiwére plfeced on the main 4eck a mid- 
ship, or néarlj' èo^ none |dii]^'8 bokt huiig on the dàvits at the'stern, 
and on top of the forwâïd'houséjoiie sMp'S boat, a dory, and lum- 
ber and materials fbr'fourother boai^! wêighing in the aggregate 
less than half a7tonjtw<? cases ooaloil,weighingaboûtlOO'pounds; 
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6O0 pounds of Iresh feeef; a circular saw and odd pièces of ma- 
cliinery and gas pipe,— ail of wliich was only of trifling conséquence 
as regards its effect either as to weight or bulk. The bulwarks 
were built up about 3| féet high above the deck, and tlie forward 
cabin was extended about 3^ feet above the top of the bulwarks. 
The after cabin was the usual construction; that is to say, the floor 
was below the level of the main deck, and the roof formed a poop 
deck. Considering ail the testimony as to the construction of the 
vessel and the manner in which she was ballasted and stowed, it 
is clear that, while she would roll easily, she ought not to hâve 
capsized. If she was listed over by pressure of the wind upon her 
sails, or by the force of the sea striking her, she ought to hâve 
righted up again easily, unless she was held down by the wind 
upon her sails, or her cargo shifted. If her cargo or ballast moved, 
the captain, mate, and others of the survivors whose testimony has 
been taken, failed to hear any sound or feel any jar indicating sùch 
an occurrence. The évidence is equally convincing that the Jane 
(îrey was staunch and sound, her pump was in good working order, 
and was tried regularly every hour during the night before she 
foundered, without shôwing any indication that she was leaking. 
In an open sea, without any injury to her huU, a vessel in her con- 
dition ought not to hâve suddenly opened her seams, and become 
water-logged ; and, if she did, she would naturally sink straight 
down, instead of laying over on her side. As to what did actually 
happen, the testimony shows that, after being towed from Seattle 
to Port Townsend, the Jane Grrey sailed down the Straits of Fuca 
and ont to sea, passing Cape Flattery on the morning of Saturday, 
May 21st, with a stiil' sailing breeze, or moderate gale, drawing 
ont of the straits, and encountered a heavy sea rolling in. With 
the wind and sea coming ftom opposite directions she labored 
heavily, but proved her seaworthiness by riding the waves success- 
fully. The waves did not break over her, as only a dead swell was 
rolling, but a great deal of water came upon her deck through the 
hawse pipes, scuppers, and seams of her bulwarks, flooding the 
passenger cabin situated on the forward part of her main deck. 
Finding that the lower bunks in that cabin were flooded, the captain 
put the vessel on a course before the wind, so that she would corne 
up level, and then stopped her hawse pipes, but, as the water still 
«ame in through the bulwarks, he attempted to beat lus way back 
to Neah Bay, intending to wait for better weather, and caulk the 
bulwarks; but the vessel was unable to make headwày towards 
Neah Bay because the wind was adverse, and, on account of cranki- 
ness, the vessel would not lay up when closehauled, so as to sail 
to windward. After several hours of fruitless efforts, the attempt 
to run back to Neah Bay was abandoned, and the vessel was again 
tumed upon her course, steering west-southwest, and she continued 
on that course until 8 o'clock in the evening. At that time, as the 
vessel was laboring heavily, and most of the passengers were sick, 
the captain decided to heave to. Ail sails were taken in except her 
foresail, and she was headed to the wind. Leaving the vessel in 
that position, the captain went to bed at 9 o'clock, and did not corne 
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on deck a^ain until a f ew minutes before the vessel went down, 
abput 3,,Q'c]ock the next morning. The mate was on watch from 8 
o'c|ock iintil 12 o'clock, when he also retired, leaving only two 
seàmen on deck, The conditions as to the wind and sea and tlie 
action of the vessel continued about the same until about 1:30 
o'clock on the morning of the 22d, at which time, according to the 
testimony of the seam^n Carlson, the only man on deck who has 
survived to tell of the occurrence, the vessel was hèâding south- 
southwest, vhen a squajl came from the southeast, which caused 
h^r to list over on her starboard side. Carlson strapped the wheel, 
to keep it steàdy, and wept forward, and lowered the peak of the 
foresail, but, instead of righting herself, the vessel lay dead in 
the water. According to the mate's testimony, he was awakened 
a,bout this timé by the cookj who informed him that water was 
coming m the door of the after cabin; and the first thing he did 
was to get up and shijt the door. Then he seemed to realize that 
something was wrong, and he went on deck, and ordered one of 
the seamen to "hard up his helm," and then he called the captain. 
AccordingVto the captain's testimony, when he came on deck the 
vessel was lâying over with her lee rail under water. He at once 
called ail hands on deck, and ordered the foresail lowered, and it 
was lowerçd very quickly. He next ordered the men to set the 
forestay sàil, and that was dpne. Still the vessel did not lift, nor 
respond tp hër helm,. but gradually settled in the water. The cap- 
taih then^ ordered the raen to set the jib, and in attempting to 
ohej thi^;' prder the halyard parted. By this time the captain 
reàlized tnàt, the vessel was Ipst, and he ordered the boats eut loose, 
and made v?hat efforts hecould to sa^e the lives of the people on 
board. The vessel never straightened up, but continued listing 
more and more to starboard, settling gradually, so that, when last 
cibserved by the witnesses, hpv topmasts were bobbing up and down 
in the water. She went oùt of sight in about 10 minutes after 
thç captain gave the order to eut the boats loose. Twenty-seven 
of those on boârd saved themselves by getting into one of the steam 
launches, ^^hich was not provided with oars, rowlocks, or other 
meâns of propulsion; but by means of paddles which they made 
out of pièces of lumber which they picked up, and an improvised 
sail, made out of a pièce of canvass found in the boat, they finally 
made their way to the shore of Vancouver Island. » 

The argument made on behalf of the petitioners is based upon the 
theory that the heavy cross seas which the Jane Grey encountered 
strained her timbers so as to cause a large opening to be made in 
her planking belpw deck, so that she filled with water rapidly, and 
thait héf" loss is due to that cause. This theory is inconsistent with 
the testimony showing that the vessel was staunch, sound, and 
nçMy-caulked ; and also inconsistent with the fact that she did not 
go straight down, but laid over on her side, which a vessel loaded 
and ballasted as she was would not hâve done if she had become 
waterlogged thtough an opening below her deck. The theory of 
the cross libelants is that the vessel wa.s capsized by reason of hav- 
ing insuflBcieijt ballast, and being Ipad^d on deck so as to make 



THE JANE GREY. 589 

lier top-heary. Against this theory we hâve convincing évidence 
that the vessel was well ballasted, she was not overloaded on deck, 
and she successfuUy buffeted with wind and sea for nearly 24 hours 
w^ithout being capsized; and in the end she did not capsize, nor be- 
have like a top-heavy vessel, but merely listed over when the squall 
struck her, and then gradually settled down as a vessel would if 
she were knocked over and pressed down until she fllled with water 
through the openings in the deck. The theory which seems to me 
to be best supported by the évidence is that the Jane Grrey was 
lost because of négligence and bad seamanship of her captain and 
crew. When she was hove to, instead of taking in her large fore- 
sail, and setting her forestay sail and her jib, so as to hold her steadily 
with her head to the wind, ail the head sails and the mainsail were 
taken in, and she was left driftingwithout steerage way, and with only 
one sail, — the foresail. If the testimony of the seaman Carlson is ac- 
cepted as true, — and there is nothing against it, except that in other 
respects his testimony is not accurate, — the vessel was struck by a 
squall from the southeast when she was heading south-southwest with 
her foresail closehauled. With a vessel in that position, the wind 
coming abeam would naturally do what was done to the Jane Grey ; 
that is, lay her over on her starboard side, and hold her down. The 
wind would not be so directly abeam as to give her any headway; 
on the contrary, it would set her back, so that her helm would not 
be of any assistance in righting her. It certainly was not vigilance 
on the part of the captain for him to go to bed at 9 o'clock the flrst 
night at sea, in heavy weather, trusting the vessel so entirely to 
the care of his mate and seamen; and he was unreasonably slow 
in getting out of the cabin after the squall struck. It is probable 
that before his tirst order to lower the foresail could be executed the 
vessel was down so that the sea rushed into her after-cabin door, 
and that the weight of the water flowing in held her down after 
she had been relieved from the pressure of the wind on her fore- 
sail. This supposition is supported by the testimony of Mr. Liv- 
ingood, a passenger who had a bunk in the after cabin, who testi- 
fies that, before he came out of the cabin he was standing in water 
up above his knees considerably, and that the water was rushing 
in. In giving his testimony on cross-examination, the captain at 
flrst stated that the vessel fllled through her cabin, but immediately 
afterwards, in answer to a leading question, he stated that it is 
now his opinion that she filled from below, and that he always 
thought so. It is not unlikely that this captain would assent to 
any theory which would relieve him from responsibility for losing 
the vessel by bad seamanship. According to ail the testimony, there 
was only a moderate gale of wind, and, although the waves were 
roUing high, they were not breaking, and the sea did not at any 
time break over the vessel; so her loss cannot be attributed to 
extrême severity of a storm, which a vessel in seaworthy condition, 
and handled by her offlcers and crew with ordinary good seaman- 
ship, should not hâve overcome. Therefore, whether we adopt the 
theory that the vessel was lost by reason of a defect in the plank- 
ing or timbers, which caused an opening, and let the sea in below 
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her:<fefek, pr tie tlieorji IJiat she rolled,;tqver because she did not 
ha'v'ie s sufficient ballast, and yvas loaded (PH'deck so as to ipake lier 
top-bea?y, or, the most plaiisible one of i ail,— that is, that the dis- 
aster ,is due to a waat of, yigiiiance, or iblundering, on tbepart of 
the captaiii and crew, — ^we are led to tbe same conclusion, and that 
is thfttithere wassome fault in the vçgeel, or on, the part of those 
in charge of her; and by reason of that fault, whatever it may be, 
the injured passengers who bave survived, and the wiyes and chil- 
dren of those who are lost, hâve a légal claim for compensation. 

3. The évidence is direct and positive to the effect that neither 
Mr. Pacey^fnor any of the managing ofiacer s of the iMacDougall & 
Southwicls Company, . knew, or had reiason to suspect, that the 
vessel was not as she appeared to be; thfifcis, sound and seaworthy 
throughout, properly ballaated, stowed, equipped, and manned for 
the voyage; iThey do not bnow what cawseid the disaster, and.they 
cannot be ;blamed for not knowing, because, after studying the 
voluminous testimony, and giving due h^d to the arguments of 
counsel, and considering ail the factsMbrought to my attention, 
I do not know what caused the disaster, and the witnesses do not 
prétend to know. In the argument the ownera are censured for 
neglectingto provide life-boats,rafts, and life-preservers, ï find 
from the évidence that it would bave been pearly, if not quite, im- 
possible for the Jane Grey to hâve carried a better supply of boats. 
It is true that the two launches werei owned by passengers, but 
the objection to their beingconsidered part of the equipment of the 
vessel for the voyage is a mère quibble. As a matter of fact, the 
suryivors who were actually rescued by the use of one of those 
steam launches did not, at the time of extrême péril, stop to in- 
quire who owned the boat, nor refuse to seek safety in her because 
she had not been provided by the owners «f the Jane Grey speciflçal- 
ly for use as a lifeboat. The seaman Carlson testifies that the 
ship's boats were in such a bad condition as to be unflt for use, but 
he is contradicted in this regard by other witnesses, and bis testi- 
mony in other respects is certainly inaccurate. For instance, he 
fixes the day of departure of the Jane Grey from Seattle on Tuesday, 
and says that she sailed out of the Straits the following Saturday 
night, and that she went down on Monday morning; while the 
truth is, she left Seattle Thursday, sailed out of the Straits Saturday 
morning, and went down on Sunday morning. And again, he tes- 
tifies that the captain was on deck one hour before the vessel began 
to siuk, while it is proved by ail the other testimony bearing on 
the point, including the captain's own admissions, that he went to 
bed at 9 o'clock and did not again come out of the cabin until the 
vessel was in a helpless condition. I theref ore reject the testi- 
mony of Mr. Garlson as to the condition of the boats. : If there 
was any neglect to furnish the boats with oars and rowlocks, that 
is a mère matter of détail in the manner of the use of the equip- 
ments which were furnishedby the owners. The testimony shows 
that there were plenty of. oars on board the schooner, and row- 
locks; and, if they were not placed convenient for use in su emer- 
g'eney, the captain aiid crew alone are to blâme for such neglect. 
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With the boards and materials for boat construction whicli were 
loose on top of the forward house, and which, afloat, were just as 
useful as life rafts, any additional floating structures would bave 
been a useless incumbrance. An act of congress requires ail steam 
vessels emploj^ed in carrying passengers to keep on board and ac- 
cessible a supply of life-preservers. Just wby this sbould be re- 
quired of steam vessels and not be applicable to sailing vessels 
engaged in carrying passengers I dp not know, but congress bas 
discriminated, and bas failed to enact a law requiring sailing ves- 
sels to carry life-preservers. The testimony sbovi^s also that it 
is not customary for sailing vessels to carry life-preservers. In 
view of thèse facts, it would be unfair, and contrary to the spirit 
of the law, to deprive the owners of the benefit of the statute for 
failure to supply the vessel with life-preservers. Knowledge of a 
defect in the equipment of the vessel in this respect cannot be 
imputed to them, when neither the statute nor custom requires 
sailing vessels to carry life-preservers as a part of the equipment 
necessary to fit them for service as carriers of passengers. I con- 
sider that, for the safety of her passengers, the vessel ought to hâve 
carried a sufficient number of life-preservers, and her captain should 
hâve made a réquisition for them, although there is no statutory 
requirement; but, as the owners depended upon the captain to see 
that the equipment of the vessel for the voyage was complète in 
every particular, they are exempt from personal liability for bis 
neglect in this regard, the same as they are exempt from liability 
for his conduct in permitting the vessel to go adrift on a stormy 
night, with only two sailors on watch. It is my conclusion that 
the loss of the vessel occurred without the privity or knowledge 
of her owner, or of the managing olïicers of said corporation; and, 
having stipulated to pay the amount of pending freight, accord- 
ing to the report of the appraiser appointed by this court, they 
are entitled to the benefit of section 4283, Rev; St., whieh exempts 
them from liability for any greater amount. 

4. Having employed men of expérience and skill in such work to 
overhaul the vessel, make what repairs were found to be needed, 
and supply and equip her for the voyage and stow the cargo, and 
there being no évidence of neglect or mistake in thèse particulars 
on the part of the owners or their employés, I must flnd that they 
did exercise due diligence to make the vessel seaworthy, and prop- 
erly manned, equipped, and supplied. Therefore there is no lia- 
bility for loss of property. The Harter act exempts the vessel, 
her owners, agents, and charterers from ail liability. 

5. AU that is available for distribution to comperisate the suf- 
ferers by loss of the Jane Grey is the amount of pending freight, 
the vessel herself being a total loss. The phrase "freight then 
pending," as used in the statute, bas been construed to include 
freight prepaid for the carriage of merchandise, and passage money, 
and it has been decided by the highest authority that the phrase 
should not be taken in a narrow sensé as meaning only the freight 
to be earned bv a successful conclusion of the voyage. The Main 
V. Williams, 152 U. S. 122-133, 14 Sup. Ct. 488, 38 ï,. Ed. 384. The 
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petitioners, howpyer, by filing exceptions to the report of the ap- 
prais^rs appointed to ascertain the amount of the value of the ves- 
sft) and her f reigbt i then pending, hâve raised a question as to 
their right to subtract from the freight then pending the amount 
of their expenditures in sending the vessel on her vovage. Their 
bill of ;items includes wages advanced to the captain and crew, 
a bill for towing the vesael from Seattle to Port Tpwnsend, money 
paid to stevedores for gtowing the cargo, and tbe price of stores 
and disbes supplied for the voyage. Also money which they hâve 
disbursed since the loss of the vessel, including the fées of a notary 
public for the protest respecting the loss of the ship, the cost of 
telegranii conveying information of the loss, and various sums 
which they paid for the comfort or beneât of the survivors. It 
seems to me that they might with equal propriety subtract ail their 
other expenses connected with the purchase and fitting out of the 
vessel, and commissions paid to soliciting agents for inducing 
passengers to purchase tickets. If they can subtract the cost of 
supplies aud disbes furnished for the voyage, they might as well 
include the value of the sails, rigging, anchors, cable, and hull 
of the ship. In the case above cited the suprême court of the 
United States bas declared that the real object of the act limiting 
the liability of shipowners "was to limit the liability of vessel 
owners to their interest in the adventure. Hence, in assessing the 
value of the ship, the custom bas been to include ail that belongs 
to the ship, and may be presumed to be the property of the owner; 
not merely the hull, together with the boats, tackle, apparel, and 
furniture, but ail the appurtenances, comprising whatever is on 
board for the object of the voyage, belonging to the owners, whether 
such object be warfare, the conveyance of passengers, goods, or 
the flsberies," The owner is required to suffer the entire loss of 
ail that he bas invested in the ship and on account of the voyage, 
and ail that he bas received for freight and passage money, and 
ail the ship would bave earned by completing the voyage; and up- 
on condition of his yielding whatever may be saved out of the 
wreck and freight pending for the beneflt of the shippers and pas- 
sengers he is exempted from personal liability to them for "any 
loss, damage, or injury by collision, or for any act, matter, or tbing 
lost, damage or forfeiture done, occasioned, or incurred, without 
the privity or knowledge of such owner or owners." Except for 
the statute, the liability of the owner to passengers and shippers 
for damages in conséquence of the négligence of the captain or 
misbehavior of the crew would belimited only by the amount of 
loss and by bis ability to respond. As a basis for making a pro 
rata distribution of the fund, I flx the amount of damages awarded 
to each of the cross libelants who are survivors of the wreck at 
the sum of |1,000, and to the cross libelants Who are suing as 
widows and heirs of passengers who were lost with the vessel 
the sum of $5,000 for each life so lost. The fund will be distributed 
pro rata, and on this basis will pay 12.2 per cent, of the damages 
awarded. The usual taxable costs will be awarded to the cross 
libelants. 
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KUNKEL V. BROWX. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 340. 

1. JUKISDICTION OF FEDERAL COUKTS— AmODNT IN DiSPUTE. 

The amount in dispute, in an action for jurisdictional purposes in a féd- 
éral court, is determined by the amount claimed by the plaintiffi In hls 
pleadlng, in good faitli, although such claim is made under a mistake of 
fact, as subsequently shown by tlie évidence, i 

2. Appeal— Review — Findjngs of Fact. 

Where an action at law in the circuit court is, by written stipulation of 
the parties, tried to the court without a jury, a finding of fact made by the 
court, if there is any évidence to sustain it, is conclusive on the circuit 
court of appeals. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

Milton G. Urner and W. P. Maitlsby, Jr., for plaintifl in error. 
George Weems Williams and Philip B. Watts, for défendant in 
error. 

Before SIMONTON, Circuit Judge, and PAUL and BKAWLEY, 
District Judges. 

SIMONTON, Circuit Judge. This case cornes up on writ of error 
to the circuit court of the United States for the district of Maryland. 
The action was brought by George E. Brown against Mary E. Kunkel. 
The cause of action is the statutory liability of the said Mary E. Kun- 
kel as stockholder in the Western Farm Mortgage Company. This 
corporation was created under the laws of the state of Kansas, and by 
the laws of Kansas each stockholder, in case of the insolvency of a 
corporation, is liable to the creditors of the corporation in the amount 
due on his stock, and an additional amount equal to the stock owned 
by him. 

The plaintiff in his déclaration allèges that he is a judgment credit- 
or of the corporation; that it is insolvent; that the défendant owns 
the amount of $2,200 of its stock, wherefore he is entitled to hâve 
from her, for the par value thereof, |2,200; that he has demanded 
of her the same; and that she has not paid it, and wholly neglects 
and refuses so to do ; wherefore he claims $2,500. To this déclaration 
défendant demurred. The demurrer was overruled. She then flled 
sixteen pleas on 31st July, 1897. To eleven of thèse demurrers were 
snstained, and issue was joined on fiye. On 28th April, 1898, défend- 
ant âled seven amended pleas and two additional pleas. Thèse were 
replied to, and issues joined. On 2d May, 1899, the défendant filed 
flve spécial additional pleas. The thlrd, fourth, and fifth of them 
for the ûrst time set up the défense most insisted upon. They allège, 
in substance, that the défendant owned 20 shares only in the Western 
Farm Mortgage Company; that the value of thèse was flOO per share; 

1 Jnrisdiction of circuit court, as determined by the amount in controversy, 
see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe Co. v. 
Roper, S6 G. C. A. 459. 
99 F.— 38 
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that her liability could not^xceed |2,00Q;, .^nd so she pleads to the 
jurisdiction of the court. On motion of plàintiff, thèse three pleas 
were net reôeived. The défendant then moved to dismiss the plain- 
tiff's suit, accompanying his motion with six exhibits, one of them 
going to show that the plaintifl had sued the défendant in a court 
of the city of Baltitiaore on the same cause of action, alleging that she 
owned 20 shairës of stoclî, àiid not 22, as now âllegéd. The other ex- 
hUbits tend to show that the recognized counsel of plàintiff had 
ample means of knowing, and, in fact, did know, that the défendant 
owned onlj 20 shares of stock. Thîs motion was overruled in the 
court beloW. The causé wàs siihmittéà by written stipulation to the 
court,, \^i|:hout the intervention of a jury, and a verdict was found 
for plàintiff in the sum of |l,458.60 and costs. Exceptions were 
taken, a writ of error was sued out, and the case is hère on seven as- 
signmentS bf fertor. They are, in substance, thèse : That the plàintiff 
in error (défendant below) is liable only to the amount of stock held 
by her; that she held stock M amount |2,000 ; that this is the utmost 
extent ofbei!'' liability, aWd that the court had no jurisdiction over her 
in this case; that there is a fatal yariance in the allégation in the 
déclaration that she O:wned;|2,200 worth of stock, the prpof being that 
she owned only |2,000 worth; that the court erred in admitting cer- 
tain dépositions de bene esse, the notice of which flxed the 20th July 
as the dayfor taking jthem, while the rqturn'of the notary public 
showed that they were' ta,isen on 19th, the day before. T!he motion 
was made |tQ suppress thèse dépositions, but was refused by the court 
under its rule 32, par. 2: i; 

"Hxcept^Qiis to the exécution ^ retum of a. commission or déposition sliall 
b^ njade t>ejoi!;0 the ,),ury is sw;(j(rii in tlie case, otjierwlse they Tiyill.be consldered 
as WaiVed. It si commissibri Ààil. hâve been réturned and opéned; and notice 
theréof ^iv'eH'tô 'thé opposirlg'party flfteëri ddys béJEOre the conlinéricement oï 
the term, ede^tions totlM' exécution -and' uetumthereo^ shall be.filed on or 
before ithe iSepondlday of the teEm,, ;or shallrb^^ponsidered as;waiTed. , Excep- 
tions so flled shail be heard before the jury is sworn, and may be heard at any 
time previously by direction of the conrt." 
■ • lî: ; 'i ■^■". : • ■.■;■:'• i.i- .' ' ; ,■. m/: ' • ' ■ .■ ■■:;.,:■ 

The court,. iCpgnizantofthje circumstances, a,ppl^ed the rule. We 
see:no •error^ii ,r,, ■,■ ■,,; ■.:,■,;■,;:• ^ ^;,j. .;■ -,^, ir"-- '•-• ■;(. 

The question in the case dstbat to the jurisdiction.; iln a case of 
this kind, invvhjcli the jur jsdfction dépends; qp the; diversity of citizen- 
ship, the amount in c<)nitrpversy must eXjOeed ,|2,000, exclusive of in- 
terestand costs. .In order to détermine ;the question of jjjiisdiction, 
we must Iwjfc; tft the, record. Ex parte Scfiith, 94 U. S. ,455, 24 L, Ed. 
165. It wiili be «ieterminpd from the ^ace of the pleadjngs. Vance 
V. W. A. Vandercoftk Go.i ^7Q,V. S. 472, 18 Sup. Ct. 645, 42 L. Ed. 1111. 
In Barry, V. Edmuiids,!li6îU./S. 550, 6 Sup. Ct, 501, 29 L. Ed. 729, it was 
held that a ^piit cannot properly be dismissed by a çjrcuit court of 
the United States, as nqtsubstantially in^^olving a controversy within 
the jurisdiction; Qf the çpurt> unless the facts made tç appear on the 
record create a légal certainty pf that couÈlusion.. See, also, Scott v. 
Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 t. Ed. 632. So, in thèse 
cases, when the action was in tort, and the damages were laid at a 
sum exceeding the jurisdictional amount, the suits'were sustained, 
although the property by which the tort was inflicted wàs ^all in 
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value. It is true that in some actions ex contracta, in whicli the 
amount recoverable is liquidated by the terms of the agreement, and 
this is disclosed on the record, this will settle the question of jurisdic- 
tion, notwithstanding the claim of the plaintifE for a rûuch larger sum 
as damages. But this must be ascertained f rom the face of the plead- 
ings, as in Vance v. W. A. Vandercook Co., supra. So, also, if it 
be discovered that the plaintiff in bad faith, improperly or collusively, 
made a case simply to secure the jurisdiction of the fédéral court, on 
such discovery the suit will be dismissed, notwithstanding that on the 
face of the pleadings the court has jurisdiction. Williams v. Notta- 
wa Tp., 104 U. S. 209, 26 L. Ed. 719. But, with this exception, the 
nature of the case, as stated in the pleadings, must détermine wheth- 
er the amount really in dispute is suificient to confer jurisdiction 
upon a court of the United States. Vance v. W. A. Vandercook Co., 
supra. 

Now, examining thèse pleadings, it appears that the plaintiff sued 
upon a demand of |2,200, an amount sufflcient to secure the jurisdic- 
tion. When the testimony was taken, it appeared that he was mis- 
taken as to the amount of his claim, and that his recovery could not 
exceed $2,000. This he admitted at the trial. "It is not, however, 
the amount a plaintiff is able to prove he is entitled to that détermines 
the amount in dispute for the purposes of jurisdiction; for otherwise 
the failure of the plaintiff to recover Avould otrst the court of jurisdic- 
tion. The amount in dispute, or the matter in controversy, which 
détermines the jurisdiction of the circuit court, in suits for the re- 
covery of money only, is the amount demanded by the plaintiff in 
good faith." Peeler's Adm'x v. Lathrop, 1 C. 0. A'. 99, 48 Ped. 786, 

2 U. 8. App. 40. And this ruling is sanctioned in Wilson v. Daniel, 

3 Dali., at page 405, 1 L. Ed. 656. 

"It Is the prevailing opinion that we are not to regard the verdict or judg- 
ment as the rule for ascertaining the value of the matter in dispute between the 
parties. • • * To ascertain, then, the matter in dispute, we must recur to 
the foundation of the original controversy, — to the matter In dispute when the 
action was instituted. The descriptive words of the law point emphatically to 
this criterion, and, In common understanding, the thing demanded, * * • 
and not the thing found, constitutes the matter in dispute between the parties." 

In Schunk v. Moline, Milburn & Stoddart Co., 147 V. S. 500, 13 
Sup. et. 416, 37 L. Ed. 255, the plaintiff in his pétition set up a claim 
for $2,194.13. The right to recover this was challenged by demurrer. 
After quoting Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524, that "a 
controversy was involved, in the sensé of the statute, whenever any 
property or claim of the parties capable of pecuniary estimation was 
the subject of litigation, and was presented by the pleadings for 
judicial détermination," the court goes on : 

"Within the letter of the statute, there was therefore a controversy between 
citizens of différent states in which the matter in dispute was over the sum or 
value of $2,000. It matters not that, by the showlng in the pétition, part of 
this sum was not yet due. PlaintifE insisted that it had a right to recover ail. 
That was its claim, and the claim that wàs disputed by défendant * * ♦ 
Although there might be a perfeet défense to the suit for, at least, the amount 
not yet due [in this case, $1,064.04], yet the fact of a défense, and a good dé- 
fense, too, would not affect the question as to what was the amount In dis- 
pute. • • * In short, the fact of a valid défense to a cause of, action, al- 
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though apparent on the face of the pétition, does not diminlsh the amount that 
is claimed, nor détermine what is the matter In dispute; for wno can say In 
advance that tliat défense will be presented by the defenda,nt, or, if presented, 
sustained by the court? We do not mean that a claim evidently fictitious, 
and alleged siniply to ereate a jurisdictional amount, is suflieient to give juris- 
dictlon." 

A fortiori, if in his déclaration the plaintiff bona flde clàims over 
$2,000, and the testimony shows that he can not sustain the claim to 
the amount of |2,000, this will not defeat the jurisdiction or stop 
the machinery of thè court, which has been put in opération to ascer- 
tain the fact. 

This is the law, and is décisive in this case, unless it appear that 
the plaintiff fraudulently or falsely overstated his cause of action in 
order to secure the jurisdiction of the court below. The court below, 
to whom the case was submitted, a jury having been waived, found 
this fact: 

"That the allégation In plalntlfE's narr. that the défendant was the owner, 
at the dates therein mentioned, of stock in said Company of the par value of 
$2,200, was not colorable, and had not been so stated for the purpose of 
creating a case within the jurlsdjction of this court, but was the resuit of a bona 
flde mistake." 

This is conclusive. 

"It is objected," say the court in Ryan v. Carter, 93 IL S. 81, 23 
L. Ed. 808, "that some of thèse facts were not warranted by the évi- 
dence, but this is not the subject of inquiry hère. If the parties chose 
to adopt this mode of trial 'by the court without a jury,' they are con- 
cluded by the propositions of fact which the évidence in the opinion 
of that court establishes. Whether gênerai or spécial, the flnding has 
the same effect as the verdict of a jury, and its gufflciency to sustain 
the judgment is the only matter for review in this court." City of 
St. Louis V. Rutz, 138 U. S, 226, 11 Sup. Ct. 337, 34 L. Ed. 941. It is 
trne that exceptions to alléged findings of facts, because unsupported 
by évidence, présent questions of law reviewable iû courts of error. 
Laing v. Rigney, 160 U. S. 540, 16 Sup. Ct. 330, 40 L. Ed. 525. But 
flndings of fact made by the court below are binding on the suprême 
court when there is any évidence to support them. Runkle v. Burn- 
ham, 153 U. S. 216, 14 Sup. Ot. 837, 38 L. Ed. 694. In the case before 
us there is some conflict of évidence. This has been solved by the 
court below. Reviewing that évidence for ourselves, we concur in 
its flnding. The judgment of the circuit court is aflfirmed. 



LEHIGH VAL. R. CO. v. RAINEY et al. 

(Circuit Court, E. D. Pennsylvania. Pebruary 19, 1900.) 

No. 38. i 

RBMOVAii OF Causes — Juhisdtotion Acquired bt Fédéral Court. 

While the jurisdiction acquired by a fédéral court over a suit removed 
from a state court Is, in a limited sensé, derivatlve, so that such court 
acqulres no jurisdiction where the state court had noue over the subject- 
matter, yet, where the state court liad jurisdiction of the cause of action 
stated in the déclaration, the fact that the défendant, af ter removal, pleeds 
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a défense of which the state court could not hâve taken coguizance, because 
based on a statute wliich the courts of the Dnited States are alone empow- 
ered to administer, does not deprive the fédéral court o( jurisdictioa. 

On Plea to Jurisdiction. 

Francis I. Gowen, for plaintiff. 
Crispiano Andrade, Jr., for défendants. 

DALLAS, Circuit Judge. This is an action to recover |5,919.98, 
aUeged to be due by the défendants to the plaintiff for transportation 
of coal from Clearfleld, Pa., to Perth Amboy, N. J. It was originally 
brought in a state court, and, on défendants' pétition, was removed 
into this court, upon the ground that a fédéral question was involved. 
At the time of removal the plaintiff's statement of claim had been 
filed, but no défense had been in any manner interposed. Since the 
removal the défendants hâve, by plea, challenged tiie jurisdiction of 
this court. This plea has been demurred to, and upon the issue 
joined on the demurrer the question presented has been argued, and 
is now for décision. 

It may be conceded "that, where a cause is removed from a state 
court, the jurisdiction of the fédéral court over that particular suit is 
in a certain limited sensé a derivative jurisdiction, so that if the state 
court hâve no jurisdiction over the subjeet-matter or the parties the 
fédéral court can hâve none, although it might, by some other suit 
originally brought or removed, acquire jurisdiction over the contro- 
versy between the parties." Fidelity Trust Co. v. Gill Car Co. (C. 
0.) 25 Fed. 737. But I cannot agrée that the state court had no 
jurisdiction of this suit. It unquestionably had jurisdiction of the 
subjeet-matter of the claim. The only point made is that it could not 
entertain the affirmative défense which is set out in this plea. It was 
because this défense in volves a fédéral question that the case was trans 
ferred to a fédéral tribunal, whose power to décide it, if the action had 
been there brought in the first instance, is impliedly admitted, and 
could not be denied. Can it be, then, that the défendants, by raising 
that question after removal, may oust the jurisdiction which they 
hâve themselves invoked as being the only legitimate one? The an- 
thorities cited by the learned counsel of the défendants do not, I think, 
call for an affirmative reply to this inquiry. In Swift v. Riiilroad Co. 
(C. C.) 58 Fed. 861, it was, it iâ true, said: 

"The courts of the United States, upon removed cnses, hâve no wider juris- 
diction than hâve the courts of the state from wliich they were removed. The 
removal simply transfers the hearing from the state to the national tribunal, 
but does not enlarge the right of the court to hear the cause. The right to 
question the reasonableness of an interstate commerce rate is a matter of pri- 
mary, as well as of exclusive, jurisdiction in the fédéral courts. It does not 
réside in the jurisdiction of the state courts, or of the fédéral courts, ac- 
quired by the fact of diverse citizenship." 

This, however, was said with référence to a suit directly upon the 
interstate commerce act, and nothing was decided but that, inasmuch 
as the cause of action declared upon was not maintainable in the state 
court, it could not be maintained in the fédéral court to which the 
case had been removed. There, the state court had no jurisdiction of 
♦:iie action; hère, the only lack of jurisdiction alleged is that the de- 
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fense proposed to be inade is onp ôf which the statè court could not 
hâ.ve taKen cognizaûce, So, toQ, îe tb.e case of M^ellty Trust Co. t. 
Gill Car Co., supra, tiîe demurrer was to the bill, and the ground of 
the judgment appears to hâve been that, because there was în tbe 
State court an entire absence of jurisdiction of tbesubjeçt-matter of 
lîie suit, it could not be regarded as having been "rightly brought," 
and was, in effect, "no suit in court, any more than if the proceeding 
had bèfen commenced in a moot court." It was not adjtidged that, 
in a suit which had been rightly brought in a state court, the fédéral 
court isj, upon removal, without authority to entèrtain a défense based 
upon.a statute which the courts of the United States are alone em- 
poweïed to administer. The demurrer is sustained. 



WARD et àl. V. CONGRESS CONST. OO. 
,/ (Cftcult Court of Àppeals, Seveatb Circuit. February 9, 1900.) 

No. 646. 

1. tJNITHD STATMS — RlaHT ACQUIRED IN pROI'ERTT— LiS PeNDENS. 

WtoUfiitlie United States cannotlbe sued, or its property rights affected 
by a Juâgment, without the express autliority pf congress, where it acquires 
property from a party w a peading suit its riglits in such property are 
subject to 'the résuit of the lltlgatlon, the same as would be those of an 
Indmdual. ; : 

3. JddoMbnts— MATTEKa CONCl-tJDED— Rights Acquired Pendent^j Lite. 

Where a thlrd pirty iaqquires the'rlght to occupy and use for a speclfled 
purpose property whiçh Is the subjeçt of Utlgation, by agreement with both 
parties to the suit, his rlght to sucli occupation and use cannot be affected 
by the Judgment In wîilch such lltlgatlon rësults. 

3. RbmovàL of Causes— SiJïTSRemovablé. 

Where, after the rendltlon of à decree in a suit In equlty In a state 
i court enjoining the érection of buildings on certain grounds, a motion 
was flled by the oomplalpant for an prder restraining a thlrd person, who 
was not a party to the' suit, from ^-lolating the decree, and notice of such 
motion was served upon him, the ptbceeding, -in the absence of objection 
on::hls part to its form, Is équivalent to the flling of a supplemental bill 
brlnglng him in as a défendant, and Is essentlally a new suit, which he 
may remove to a fédéral court, where ground for removal exists. 

4 Same— Action to Enjoin BuiLDiiifG of Post Office. 

A corporation, in the performance of a contract made with the secrf tary 
of the treasury for the building of an addition to a post office authorized 
bj an act of congress, is a person actlnfe: by authority of a revenue offlcer 
of the United States, given under color of hls office; and a suit in a state 
court against the corporation to enjoin the building of such addition is 
removable Into the circuit court of the United States, under Rev. St. § 643. 

Appeal from the Circuit Court of the t/nited States for the North- 
ern Division of the Northern District of Illinois. 

George P. Merrick and 8. S. Gregory, for appellants. 
S. H. Bethea, for appellee. 

Before WOODS aiid JENKINg, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. The superior court of Cook county, Hl,, 
in which thè proceeding was begun, issued an order of injunction 
commanding îhe appellee, the Congress Construction Company, to 
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"desist and refrain from digging any trench or ditch in Lake Park, 
in the city of Chicago, and * * • from proceeding with the con- 
struction of an addition to the temporary post offlce or any other 
building in said Lake Park until the further order of the court." 
The case having been transferred by writ of certiorari to the cir- 
cuit court of the United States for the Northern district of Illinois, 
that court denied a motion to remand the cause to the state court, 
and on November 7, 1899, sustained a motion to dissolve the in- 
junction. Tlie appeal is from that order. No question is made 
of the sufficiency of the pétition for the writ of certiorari, if, upon 
the facts disclosed, the case was removable. 

The underlying question, aside from that of the jurisdiction of 
the court below over the subject-matter, is whether the United 
States and the construction company, which was acting by the 
employment and under the authority of the treasury department, 
were bound by a decree of the superior court of Cook county en- 
tered on September 14, 1896, in a suit wherein A. Montgomery Ward 
and George R. Thorne were the complainants, and the city of Chi- 
cago, North Chicago Eailway Company, Chicago & West Division 
Railway Company, West Chicago Street-Eailway Company, Balti- 
more & Ohio Eailroad Company, Illinois Central ÎRailroad Company, 
Charles T. Yerkes, De Witt C. Creiger, mayor, William A. Purdy, 
and Lawrence McGann were the défendants. That decree forbade 
the érection upon grounds described, including those now in question, 
of any and ail buildings or structures, except those required of the 
Illinois Central Eailroad Company by an ordinance of the city passed 
on October 21, 1895 ; but, by express proviso, nothing in the decree 
was to be eonstrued to prohibit or restrain "the use, occupation, 
repair, or necessary enlargement" of the Art Institute, at the foot 
of Adams street; "and, provlded, further, that the building now 
used as a temporary post office by the United States govérnment 
shall rémain whefe the same is now located, opposite the foot of 
Washington street, and it, together with ail necessary repairs of the 
same, shall be permitted to remain and to be used as the temporary 
post office until a permanent post office shall be completed and 
occupied on the cite bounded by Clark, Adams, Dearborn, and Jack- 
son streets, in said city." The suit in which that decree was ren- 
dered was commenced in 1890, and while it was pending, in 1895, 
the -fédéral âuthorities obtained of the city and the owners of the 
property fronting upon the park whatever right was granted for 
the érection of the temporary post office at its présent site. The 
contention of the appellant is that, though the United States was 
not, and could not hâve been, made a party to the suit, it was let 
into possession by the city of Chicago, which was a party défendant, 
and, by the law of privity and lis pendens. is bound by the decree 
subsequently rendered, and is entitled to occupy and maintain in 
proper repair "the building now used," but not, as in the case of 
therArt Institute it was expressly provided, to make an addition 
or enlargement. To this contention the response of the appellee is— 
First, that the United States did not acquire and does not hold 
possession under the city of Cl^icago, but under the appellants 



600 99 FEDERAL REPORTER. 

th^mselyes; and, second, that in any event the United States ought 
not toiîbe; bound by the decree. The latter proposition is based on 
the auth^rity of Stanley ,v. Schwalby,' 162 U. S. 255, 16 Sup. Ct. 
754, 40 L. Ed. &60. It was there declared to be "a fundamental 
principle of public law, * * * that no suit can be maintained 
against the United States, or against their property, in any court, 
without express authority of congress" ; and it was accordingly 
held that "neither the secretary of war, nor the attorney gênerai, 
nor any subordinate of either," had "been authorized to waive the 
exemption of the United States from judicial process, or to submit 
the United States or their property to the jurisdiction of the court." 
But it by no means follows, and we think it not true, that, if the 
United States shall choose to acquire of one of the parties to a suit 
an interest in or possession of property already in litigation. it 
will not, as would an individual purchaser in a like case, take the 
interest or possession subjeet to the resuit of the litigation. 

The flrst proposition, modifled to conform to the facts, présents 
a more interesting and important question. The actual possession 
of Lake Park was held by the city of Chicago, but under condi- 
tions and restrictions which forbade the présence there of ail build- 
ings or structures which would interfère with the yiew from ad- 
jacent properties. The owners of those properties, it is settled, 
had such an interest as enabled them to maintain suits to enjoin 
the construction or compel the removàl of forbidden structures; 
and in récognition of that fact the United States, after the giving 
of the consent of the city, refused to proceed with the érection 
of the temporary post office until the consent of the interested prop- 
erty owners was obtained. That consent was given in writing by 
ail but Ward, who represented the appellants, and by him through 
his attorney, and thereafter, with his knowledge, and without objec- 
tion from him, the building waa erected, but, on account of the lack 
of a larger appropriation, upon a smaller scale than originally 
planned; and the addition now proposed, it is conceded, if erected, 
would not extend beyond the limits of the original plan, as shown 
by the drawings in existence when the consent to the érection of the 
building was given. There is, however, no direct évidence that 
Ward or others in like ititerest saw 6r knew of the drawings or 
plans, though they could hardly hâve been ignorant that such plans 
were customary. It is fairly inferable that they and he had little 
concern on the subject, and anticipated the érection of such sti-uc- 
tu;re as was then supposed or thereafter should be found to be nec- 
essary. In respect to thé alleged estoppel by the decree of the state 
court, it is, tberefore, not the ordinary case of a third party acquir- 
ing from one of the parties to a pending suit an interest in or pos- 
session of thé disputed land. The possession in this instance was 
taken.with the consent of both parties to the litigation, — the city, 
representing the fee, i and; the appellant Ward, representing the 
easement, if it may be so called, for the supposed vindication of 
which he instituted this proceeding. No précèdent has been cited, 
but we are of opinion that when < both parties to a suit consent to 
the putting of a third person into possession for a specifled purpose, 
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or to the aequirement by that person of a particular interest in 
the property whioli is the subject of a pending litigation, the resuit 
of the litigation will nat afifeet the right, interest, or possession so 
obtained and held. One who gets his right from both parties 
can be uuder no obligation to observe the course of the litigation, 
and if, without his participation, the final decree, in an attempt 
to déclare his right, shall define it inaccurately, he will not be 
bound thereby, and, in a dispute with either party, will be at liberty 
to assert the Vight actually acquired. It follows that, if the decree 
of the superior court should be construed to forbid any enlarge- 
ment of the temporary post office as it stood when the decree was 
entered, the restriction is without effect, and if the consent of the 
plaintiffs in error, as originally given, was broad enough to include 
additions to the présent structure, they may be erected. That such 
was the original intention and understanding, we bave no doubt. 
If nothing was said on the subject, that intention nevertheless 
should be imputed, because nothing else could hâve been reasonable. 
Chicago is not, and was not expected to be, stationary; and from 
the fact that the arrangement was merely temporary, yet likely 
to continue for a number of years, it must hâve been contemplated 
that, to begin with, the building should be made as small as prac- 
ticable, and whenever necessary should be enlarged. 

There remains the question of jurisdiction. Was the case re- 
movable from the state court to the fédéral court? The proceeding 
seems to hâve been begun by a notice entitled in the case already 
mentioned, of A. Montgomery Ward et al. v. City of Chicago et al., 
signed by the solicitor of the complainants and addressed to Gus- 
tave Ehrhardt, président, Fred A. Britton, secretary, and G-. K. 
Williams,, super intendent, of the Congress Construction Company, 
whereby they were notified that on September 16, 1899, at an hour 
and place stated, in the room occupied as a court room by Judge 
Brentano, the solicitor would ask a rule against them, and each of 
them, to show cause why they should not be attached for contempt 
of court for violation of the decree and injunction in that cause, and 
that at the same time he (the solicitor) would ask that they, and 
each of them, be ordered to desist and refrain from digging any 
trench, erecting any building, or placing any obstruction whatever 
on Lake Park, according to the decree of said court, and upon 
the said motion would read the affidavit of George Gascoigne, a 
copy of which was served with the notice. Thereafter, on the day 
named, without appearance for or représentation of the construction 
Company or the United States, the court entered the injunction, 
which, after the transfer, the court below dissolved. Upon the 
docketing of the case in the court below, and after entry of the 
motions to remand and to dissolve the injunction, the parties joined 
in a stipulation containing the provision "that upon the hearing of 
thèse motions the issues involved in said pétition shall be limited 
strictly to the restraining order of September 16, 1899, and that the 
décision of said issues growing out of said order of September 16, 
1899, shall in no wise affect said original decree," etc. It was there- 
fore simply a case of injunction obtained upon a motion which 
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Bfenped thé purpose of a Supplemental bill designed tp oring before 
thi© court an omitted party, wLo^ before the rendition of the decree, 
couM hâve been brought in onîy by amendjiient of the bill. Storj-, 
Eq, PL §§334, 335. But a party thus brought in, who was in no 
way boûnd by the original decree, itis évident, must be deemed 
to hâve the same rigfat to ask a removal as if he had. been made a 
party. at first; and, indeed, a better right, since there can arise no 
question of the separability of bis interests from those of the orig- 
inal défendants. It may be that the motion and the notice in this 
case were not regular or adéquate substitutes for a aupplemental 
bill an4 subpœna, but the appellee was not bound to dispute their 
sulBGiency before applying for a removal, and whatever question 
in relation thereto might hâve been raised in the court below prob- 
ably wâs waived by the lagreeiùent of the parties to limit the hear- 
ingiû that court "to thé restraining order of September 16, 1899." 
In its essence, the proceedihg was a new suit Or new application for 
an injonction against a new party, rather than an ancillary pro- 
eeedihg for oontempt of the original injunction against a party 
bounîd thereby. 

Touching" this question a number of décisions hâve been cited, 
or hâve come under observation, in Ghapman v. Barger, 4 Dill. 
557, Fed. Cas. No. 2,603, after a judgment in favor of the plaintiff 
in ejectment, the défendant, as permitted by the statute of lowa, 
fllèd a pétition for betterments, and thereupon the plaintiff present- 
ed a pétition for the rémoval of the cause; The ruling of the court 
(Judge Dillon presiding) was that the piotion of the défendant was 
"essentially a part of, and ancillary to, the main suit." "Tlie main 
suit," it was added, "is at an end, and â judgment has been rendered 
therçin in the state court. That judgment mùst remain in the state 
court. . It cànnot be brought hère. The pétition of the oecupying 
clalniant (whose rights are WhoUy statutory) is a dependence on the 
main suit, and cànnot be separately removed." 

In Webber v. Humphrëys, 5 Dill. 223, Fed. Cas. No. 17,326^ a mo- 
tion, under thé Missouriistatute, for exécution against a stockholder 
after return of exécution against à corporation huila bona, was held 
not to be a "suit atlaw or in equity," ' within the meaning of the 
statute providing fOr the removal of causes, and therefore not re- 
movable. Eeference is made in the opinion to the preceding cas?, 
and to West v, Aurora Gity, 6 Wall. 189, 18 L. Ed. 819, and the 
court says: : 

"This fe not an indepéndent suit. It Is a mère séquence; ' flependency, or 
supplemental proceecling, based on the statute; as a means of enforeing the 
judgment of the state court. /•{ • * As wpU might it be attempted to remove 
proceedings under an exécution upon a judgment in a state court." 

In Salem & L. K. Oo. v. Boston & L. R. Co., Fed. Cas. No. 12,249, 
decided in 1857, Judge Ourtis held that a pétition for a writ of cer- 
tiorari to remove a cause must state facts to enable the court to 
détermine whether the caseis within the provisions of' the act un- 
der whichreaioval is sought. 

In West V. Aurora City, 6 Wall. 139, 18 L. Ed. 819, the plaintiffs 
in the original action, upon the filing of a counterclaim by the de- 
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fendants, dismissed their complaint, and sought a removal of the 
case on the tkeory that by dismissing their actfon they became de- 
fendants to an action on the counterclaim, and, being nonresidents 
of the state, were entitled to a removal. Tlie circuit court renaandcd 
the case, and that ruling the suprême court afflrmed, concluding its 
opinion with this dictum: 

"A suit removable from a state court must be a suit regularly commenced 
by a citizen of the state in wliich tlie suit is brought, by process served upon 
a défendant wlio is a citizen of anotlier state, and wlio, if tie does not elect to 
remove, is bound to submit to tlie jurisdiction of tlie state court." 

In Bank t. Turnbull, 16 Wall. 190, 21 L. Ed. 296, exécution on a 
judgment in a state court, to which Turnbull & Co. were not par- 
ties, had been levied upon goods which Turnbull & Co. claimed to 
be theirs; and, the state court having on their motion ordered an 
issue in which they should be deemed to be the plaintifls to déter- 
mine the title, they obtained of the United States circuit court an 
order for the removal of the cause. The suprême court (Justice 
Strong dissenting) held that, conceding it to be a suit, the proceed- 
ing was merelv auxiliary to the original action, and not removable. 

In Barrow v. Hunton, 99 U. S. 80, 25 L. Ed. 407, it was held that 
an action of nullity in Louisiana, wherein it was sought to nullify 
a judgment for reasons of form, was auxiliary to the principal action, 
and not removable. In the opinion is found this important expres- 
sion: 

"The character of the cases themselves is always open to examination for 
the purpose of detennining whether, ratione materiœ, the courts of the United 
States are cpmpetent to take jurisdiction thereof. Stàte rtiles on the subject 
eannot deprive them of it." 

In Bondurant v. Watson, 103 U. S. 281, 26 L. Ed. 447, a suit by 

A. to enjoin the levying of an exécution on a judgment in favor of 

B. against C. upon A.'s land was declared removable; and Bank 
V. Turnbull, 16 Wall. 190, 21 L. Ed. 296, was declared not in point, 
the court saying: 

"That was a statutory proceeding to try in a summary way the title to Per- 
sonal property seized on exécution. It was nothing more than a method pre- 
scribed by the law to enable the court to direct and control its own i)rocess, 
and, as decided by this court, was merely auxiliary to, and a graft upon, the 
original action." 

The définition of a suit quoted from the opinion in West t. Aurora 
City was good enough for the purposes of that case, but a better 
one was given by Chief Justice Marshall in Weston v. City Council 
of Charleston, 2 Pet. 464, 7 L. Ed. 486. where he said: 

"The terni is certainly a very comprehensive one, and is said to apply to any 
proceeding in a court of justice by whicli an individual pursues that remedy 
in the court of justice which the law affOrds him. The modes of proceeding 
may be various, but, if the right is litigated betwecn the parties in a court of 
justice, the proceeding by which the décision is sought is a suit." 

This définition is approved in Holmes v. Jennison, 14 Pet. 540, 
10 L. Ed. 579; Case of Sewing-Mach. Cos., 18 Wall. 533, 585, 21 L. 
Ed. 914; Kohi v. U. S., 91 U. S. 367, 375, 23 L. Ed. 449; New Orléans, 
M. & T. R. Co. V. Mississippi, 102 U. S. 135, 26 L. Ed. 96; Upshur Co. 
V. Eich, 135 U. S. 467, 474, 10 Sup. Ct. 651, 34 L. Ed. 196, and cases 
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thére cited; Wilson v. Seligman, 144 U. S. 41, 12 Sup. €t. 541, 36 
L.,£Ed. 338; Mooney v... Manufacturing Co., 34 U. S. App. 581, 18 
0. 0. A. 421, 72 Fed. 32. See, also, Iron Co. v. Bâtes (0. 0.) 56 Fed. 
737; In re The Jarnecke Ditch (G. C.) 69 Fed. 161, and other cases 
cited in 2 Notes, U. S. Bep. 557. In McCuUough v. Large (C. C.) 
20 Fed. 309, it was held that a rule upon a United States internai 
revenue collector, granted by a state court upon the pétition of the 
sheriff, to show cause Whyan attachaient should not issue against 
him for contempt of the process of the court, in refusing to permit 
the sheriff to enter a borided warehouse and seize in exécution whis- 
kies held therein for internai revenue tax, was a civil suit removable 
into the TJnited States circuit court under section 643 of the Re- 
vised Statutes. 

While the proceeding now in question evidently was intended to 
be auxîliary to the decree of the state court, and was so in form, 
yet in fact, ratione materias, it was not of that character. It was 
brought against a corporation or its oflflcers, who were not parties 
to that decree, nor bound- thêreby by reason of privity to the de- 
fendants or any of them; and the order of injunction entered can 
be regarded only as an attëmpt to bind a new party which was not 
affeçted by the original order. Whether, under the state practice, 
it was regular and permissible, after final decree against the original 
défendants, to bring in a new party by motion, as was done in this 
instance, and obtain against it a preJiminary injunction, as if it 
had beén named a défendant în the bill, as already suggested, need 
not bç cdnsidered, and the party so brought in was not bound to 
inquire. The company might hâve waived service, and on being 
brought into the case as it was, and finding the court asserting juris- 
dictiôïi over it, it had the same rîght to ask a removal as it would 
hâve had if it had been named originally in the bill, and brought 
in by process duly served before the decree against the other par- 
ties. As against it, there had been no decree, and the motion for 
an injunction was a new proceeding. 

The right of removal is rested by cpunsel upon section 643 of 
the Revised Statutes, which provides as follows: 

"When any civil suit or crltnlnal prosecutlon is eommenced in any court of a 
state against any offlcer appointed under or actlng by auttiority of any revenue 
law of the United State» now or hereafter enacted, or against any person 
actlng under or by autliority of any sucli offlcer, on aceount of any act done 
under color of hls office, or of any such law, or on aceount of any rlght, title or 
autborlty clalmed by such offlcer or other person under any such law * * • 
the sald suit or prosecution inay at any time before the trial or final hearing 
thereof be removed for trial Into the circuit court," etc. 

The record shows a contract made by the secretary of the treas- 
ury with the Congress Construction Company for the building of 
the proposed addition to the post office in pursuance of the acts of 
July 1, 1898, and March 3, 1899 (30 Stat. 597, 1074), by which ap- 
propriations were made for the construction thereof. The provision 
in section 643 for the removal of causes has been liberally eonstrued, 
as, for manifest reasons, it should be. In Warner v. Fowler, 4 
Blatchf. 311, 29 Fed. Cas. 255, where the action was against a post- 
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master for refusai to deliver a letter to the plaintiff, the action 
was held to be remoyable; and the décision was cited with ap- 
proTal in U. S. v. James, 13 Blatchf. 207, 26 Fed. Cas. 577. Thèse 
cases, it is true, were decided at circuit; but they seem to be justi- 
fied hy the décision of the suprême court in U. S. t. Bromley, 12 How. 
88, là L. Ed. 905, where, in an action of debt, founded on the tenth 
section of the post ofQce law of March 3, 1845 (5 Stat. 736), that act 
was held to be a revenue law of the United States. The case of U. 
S. V. Norton, 91 U. S. 569, 23 L. Ed. 454, is cited to the contrarj', 
but that was a criminal case, in which the question was whether 
in a prosecution under the act of May 17, 1864 (13 Stat. 76), for 
the establishment of the postal money-order system, the limitation 
of two years prescribed by the act of April 30, 1790 (1 Stat. 119, 
§ 32), should be applied, or the limitation of âve years prescribed 
by the act of March 26, 1804 (2 Stat. 290, § 3), concerning "crimes 
arising under the revenue laws of the United States"; and, in ac- 
cord with the ïule of strict construction in favor of liberty, it was 
held that the money order law was not a revenue law, within the 
meaning of the act of March 26, 1804. But in the opinion the cases 
of U. S. T. Bromley and U. S. v. Fowler, supra, were referred to, 
and declared "clearly distinguishable, with respect to the grounds 
upon which the judgment proceeded." Our conclusion is that the 
jurisdiction of the court below was complète, and that its order dis- 
solving the injunction should be afflrmed. 

SEAMAN, District Judge (concurring). The application to enjoin 
the work of enlarging the temporary post-offlce building rests on 
no substantial ground, and the order thereupon of the court below 
is clearly sustainable if a case was presented for its removal from 
the superior court of Cook county. Unquestionably the jurisdiction 
of the United States court to that end must be conferred by stat- 
ute, but "the right and duty of the national government to hâve its 
constitution and laws interpreted and applied by its own judicial 
tribunals," and to thus protect its officers and agents lawfully en- 
gaged in the exécution of its enactments. is well established. Mayor 
T. Cooper, 6 Wall. 247, 253, 18 L. Ed. 851; Tennessee v. Davis, 100 
U. S. 257, 265, 25 L. Ed. 648. Such removal from a state court is 
not in the nature of appellate jurisdiction, but a mode of acquiring 
original jurisdiction of a cause within fédéral cognizance. Rail- 
way Co. V. Whitton's Adm'r, 13 Wall. 270, 287, 20 L. Ed. 571. The 
opérations against which the injunctional order of the state court 
was directed were conducted under the authority of the secretary 
of the treasury, in purported exécution of the acts of congress pro- 
viding for an addition to the post-offlce building. It is true that 
no invasion of private rights of occupancy was thereby author- 
ized, and that none could be authorized except through légal con- 
demnation, but such rights were clearly determinable in the fédéral 
courts, if the statute so provided; and I concur in the opinion that 
section 643 of the Eevised Statutes is applicable to the case at bar. 
and that removal was proper. The tests are (1) that the secretary 
of the treasury, by whom the work was ordered, was an officer ad- 
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ministering the revenue laws of > the TJnited StàteSj ' âcting "undesr 
cplors iof his office," and notthattSe*Jact in question' i^elated to "the 
raisliig 6f ijeTennes" (vide U. S.'k^: Jàiiies- 13 BldtoKf. 207i Fed. Cas. 
1*^0. 15,464; and (2)lthia*i newprocéedings were i)endiQg in a state 
court against suchaction, wherein hearing was opën to stifeh Qfft'eer 
and his agents. Both t€»ts are satisfled, within tbe àiitliorities cited 
in the opinion. 
It is'therefore ordered that tlie decree below be affirnied. 



HUQGINS et al. V. DALEY. 
(bircuit Oourt of Àppeals, Fourth Circuit. Fébriiai^ 6, 1900.) 

,,"'.',, No.' 325. ' . 

1. OïL LÉAsas— Construction— Rishts'Granted. 

By a catirse of decisloa In West iVirglnia which has: establlshed a rule 
of property, It Is settled that an oll and ^as lease in which the sole com- 
pensation to the lessor Is a shâre pf the product is not a, grant of property 
ia the 6H or In the land nntll oil is abtually produced, but merely of the 
rightof possession for the purpdse'Of exploration and aévelopment; and 
there Isialways an impUed, if not an expressed, eoTenaat for diligent 
search and opération. , 

2. SamB— Rni,BS OF CONSTRÇCTION. , , . 

A diffëi'ent rule of construction obtains as to oil and ^as leases f rom that 
appiied to ordinary leases or to other mining lekses, ttnd oiivlng to the 
peculiar nature of the minerai, and the danger of loss to the owner from 
drainage by surrounding wells, suçh; leases are coiistimed haost strongly 
in fa vorof the lessor. 

3. Samb— Conditions Preceubnt— Right of Forfeitum;. , ; 

Where an oll and gaà lease by T^hlch the lessor. is to bë compensated 
solely by a share of the product contalns a provlsO" requirlng the lessee to 

. commence and complète a well on the property wlthin a specifled tlme, 
,,sueh proviso and the tlme of Us performance are of the essence of the 

' eonti'act, and it çonstltutes a condition précèdent to the vesting of any 
estate in the lessee, wifhout regard to the grammatical construction of 
the instrument. When the lessee makes no attempt to comply with such 
proyision, and évidences no intention to do so, at the expiration of the 
tlme stipulatedthe lease becomes forfeitable, at the option of the lessor, 
although by its terms it is for a deflnite term of years; and, being in 
possession, the exercise of such option is sufflciently evidenced by the 
lessor's exécution of a hew lease to ànotber party. 

4. Samb— Construction— Effbct of Penalty for NoNRERfroRMANCB of Con- 

PITION.- . ■ 

A provision in an oil and gas lease, by the terms of whlch the lessor is 
to be compensated solely by a share of the product, thàt, in case of the 
failure Of the lessee to comply with a condition requirlng hlm to complète 
a well on ihe property Tvlthin a stipulatéd tlme, he shall pay a forfeiture 
of $50, XQust; be constrned as providing a- penalty Intended. to secure the 
periformance of such condition, and not as an alternative condition; and 
V7here the lessee makes ro attempt to fulfiU the condition, and bas no In- 
tention oîdoing so, he cknnot, by a ténder of the penalty, retain the lease 
in force until the expiration of its term, and thus secure an option on the 
property for spéculative purposes. When, by hls failure to comply with 
the condition, further performance of the contract becomes optional on his 
part, it is aiso optional on the part of the lessor. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 
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In Equity. 

B. M. Ambler and A. Dewey Follett, for appellants. 
V. B. Archer, for appellee. 

Before SIMONTON, Circuit Judge, and PAUL and BRAWLET, 
District Judges. 

BRAWLEY, District Judge. Tliis is an appeal from the circuit 
court of the United States for the district of West Virginia. The 
appellee filed a bill in equity alleging that one A. P. Hodges had 
obtained from F. P. Marshall a lease for oil and gas upon a certain 
tract of 50 acres of land situated in Eitchie county, W. Va., which 
had been assigned to him, and that subsequently said Marshall had 
leasëd the identical premises to J. J. and J. B. Huggins; and the 
prayer of the bill was that the said Huggins' and their associâtes 
should be restrained in prosecuting the work for developing said 
leasehold for oil, and that a receiver be appointed to take possession 
of said leasehold premises and operate the same, and that a decree 
should be entered canceling said lease as a cloud upon the title of 
the appeUee. 

Marshall was an illiterate f armer, the ownerin fee of the tract of 
land described; and on March 12, 1897, he entered into an agree- 
ment, under seal, of which the substantial parts are as foUows: 

In considération of one dollar pald by Hodges, the lessee, the lessor "does 
hereby grant, démise, and let unto the sàld lessee ail the oil and gas in and 
under the foUowlng described tract of land, and also said tract of land for the 
purpose of operating thereon for oil and gas, wlth the rlght to use water theré- 
from, and ail righta and privilèges necessary or convenientfor conducting said 
opérations and the transportation of oil and gas, and waiving ail rights to 
claim or hold any of the property or Improvements placed or erected In and 
upon said land by the lessee as fixtures or as part of the realty." 

Then foUows the description of the land. The habendum clause is 
as follows: 

"To hâve the same unto and for the use of the lessee, his executors, admin- 
Istrators, and assigns, for the term of 5 years from the date thereof, and as 
much longer as oil or gas Is found in paying quantities thereon, flot exceedlng 
the term of 35 years from the date thereof; yielding and paying to the lessor 
the one-seventh part or share of aU the oïl produced and saved on the prem- 
ises." 

Then follows a further description of the method of delivering the 
oil into tanks, and a reseiTation of gas for the personal use of the 
lessor, and a proviso which is in the foUowing terms: 

"Provided, however, that a well shall be eommenced upon the above-described 
premises within 30, and completed within 90, days from the date hereof ; and, 
In case of fallure to commence and complète said well as aforesald, the lessee 
shall pay to the lessor a forfeiture of $50." 

This base was not recorded until April 8, 1898. At the same time 
was recorded an assignment of a half interest in said lease by Hodges 
to Daley, dated AprU 2, 1897, and acknowledged on April 4, 1898, 
and the assignment of the remaining half interest, dated April 2, 
1898, and acknowledged April 4, 1898. The lease from Marshall 
to J. J. and J. B. Huggi^is was executed îîovember 6, 1897, and 
recorded January 31, lSv4 
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Much testimony was taken tending to show tliat at the time of the 
exécution of the lease Marshall was under the impression that the 
lease was only for 90 days, and that he believed that the words 
"5 yeprs" had been stricken from the printed form of the lease, and 
"90days" written therein; and in the copy of the lease which was 
given to him by Hodges the w^ords "5 years" were stricken ont, 
and "90 days" substituted, but it appears that the substitution was 
not in the handwriting of Hodges. The proviso was in the hand- 
writing of Hodges; the remainder of the lease being printed, with 
the exception of some interlineations. There was also testimony to 
the effeet that Daley was a partner of Hodges, and that Hodges 
had taken the lease for the beneflt of the Cairo Oil Company, and 
impeachihg the bona fldes of the assigninent to Daley. The conclu- 
sions reachéd by us do not require the détermination oï thèse ques- 
tions, if, indeed, they are properly before us. It is undisputed that 
nothing was done by Hodges towards boring the well. It is clear 
from the testimony that he had no intention at any time to bore 
the well within the 90 days stipulated, and that he had not the 
meanff to do so if he had any such intention. In November f ollowing 
the exécution of the lease to Hodges, the appellants leased from 
one Moore the land adjoining Marshall's for the purpose of operating 
for oil, ajid Ibêgan to bore a well within 100 feet of Marshall's line, 
and about the same time they leased the land of Marshall for the 
purpose of operating for oil. Àt the time they took this lease they 
had knowledge that Hodges had some claim upon the land, and 
Marshall exhibited to them what purported to be a copy of the 
Hodges' lease. In this copy, as above stated, the words "5 years" 
had been stricken out, and "90 days" substituted; and after sub- 
mitting the copy to a lawyer, an i being informed that the lease had 
no further validity, they commenced opérations upon the Marshall 
land, and expended about |3,600'in the boring of a well. About 
the tinqe they struck pay sftnd, and after the well upon the Moore 
land was flbwing oil, on April 15, 1898, Daley flled his bill for in- 
junction. Their lease had been recorded January 31st, and some 
time between that day and the flling of the bill, but after they had 
commenced opérations, Daley came upon the land, and informed 
them that he had some claim thereto; but the Hodges' lease and 
assignment to Daley was not recorded until April 8th, 10 days be- 
fore the flling of the bill. 

The question for décision is whether the proviso in the Hodges 
lease constituted a condition précèdent, and whether the faUure of 
Hodges to do anything towa-rds the boring of the well did not pre- 
vent the vesting of any rights under that lease. By the terms of 
that instrument the lessor granted to the lessee ail the oil and gas 
in and under the land described, "ànd also the said tract of land 
for the purpose of operating thereoh for oil and gas." By a course 
of décisions it is well settled in West Virginia that a lease of this 
character is not a grant of property in the oil or in the land, but 
merely a grant of possession for the purpose of searching for and 
procuring oil. The titlé is ihëhbâte, and for the purpose of explora- 
tion only until the oil is found. If it is not found, no estate vests 
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in the lessee; and, where the sole compensation to the landlord is 
a share of what is prodDced, there is always an implied covenant for 
diligent searcli and opération. Tàere is, perhaps, no other business 
in which prompt performance is so essential to the rights of the 
parties, or delays so likely to prove injurions, — no other class of con 
tracts in which time is so much of the essence. There is no other 
branch of mining where greater damage is done by delay. Ooal a.iJ 
precious metals lie either in horizontal veins or in pockets. They re- 
main where they are until removed. Oil and gas are the most uncer- 
tain, fluctuating, volatile, and fugitive of ail mining properties. They 
lie far below the surface, beyond the control of human will, and 
beyond the reach of any légal process, whence they may flow unre- 
strained if the owner of adjoining land bores a well down to the 
strata which holds ihem; and there is no law which can provide 
adéquate, or indeed any, compensation for such results. This is 
a matter of common knowledge, and "courts will generally take no- 
tice of whatever ought to be generally known within the limits of 
their jurisdiction." Greenl. Ev. § 6. It furnished the ground upon 
which the plaintiff in this case asks the court, through a receiver, 
to bore the well which the lessee was required to bore within 90 
days from the date of exécution of the instrument under which he 
claims. The only considération which moved the lessor to grant the 
lease was the prospective royalties from oil and gas, which could 
come only if the lessee complied with the terms of this proviso 
that required the boring of a well; for, while the snm of one dollar 
is technically a valuable, it is only a nominal, considération. If 
the contention of the plaintiff is correct, the lessee, ïïodges, or his 
assigns, could hâve waited the full term of flve years without ex 
pending one dollar or moving a hand for the development of the 
leased property, meantime tying the hands of thej owner of the land, 
forbidding him to make arrangement with any other persons for 
the explorations which the lessee undertook to make, and perhaps 
suffering irréparable injury from the drainage of his oil and gas. 
This is the contract which a court of equity is asked to enforce. It 
is a short view of the range of équitable principles. There are no 
précise technical words which distinguish conditions précèdent or 
subséquent. Whether they are one or the other is a matter of con- 
struction, to be solved by ascertaining the intention of the party 
creating the estate. They are not determined merely by the structure 
of the instrument, or the arrangement of the covenants. Where 
mutual covenants go to the whole considération on both sides, they 
are mutual conditions, — the one précèdent to the other. 4 Kent, 
Comm. 144. Where the undertaking on one side is, in terms, a con- 
dition to the stipulation on the other (that is, where the contract 
provides for the performance of some act or the happening of some 
event, and the obligations of the contract are made to dépend on 
such performance or happening), the conditions are conditions précèd- 
ent. The reason and the sensé of the contemplated transaction as 
it must hâve been understood by the parties, and is to be collected 
from the whole contract, détermines whether this is so or not, or it 
may be determined from the nature of the acts to be done. and 

99 F.— 39 
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tïie Ordet' in which thej must necessarily précède and follow eacli 
other in the progress of performance; But when the act of one is 
not necessary to theact of the other, though il; would be convenient, 
uséfdlj or bénéficiai/ fei, as the want of it does not-prevent per- 
formâncej and the loss and InconTenienee can be compensated in 
damages, performance of the one is not a condition précèdent to per- 
formance by the other. The nonperformance on one side must go 
to the entire substance of the contract and to the whole considéra- 
tion, so that it may safely bè inferred as the intent and just con- 
struction of the contract that, if the àct to be performed on the one 
side is not done, there is -no considération for the stipulation on the 
other sidé. New Orléans v. Texas & P. Ry. Co., 171 U. S. 334, 18 
Slip et. 875, 43 L. Ed. 178. "When one act is to be done by one 
party befôre another act, which is the considération of it, is to be 
done by thé other, the covenant» are dependerity and the other is 
not bound to perform until the flrst act has been done, because the 
flrst açl is a condition précèdent to performance ôf the other; and, 
in àll kiases where côvénants are dépendent, they are in the nature 
of donditiôn'è précèdent, ahd rinlst be performed in the order of time 
in which performance is provided for in the covénànt; and, in de- 
tenninihg Whethér cotenants are dépendent or iûdépendent, the in- 
tention of the parties and the good sensé of the case wUl be regarded, 
rather thîln the teehnical sensé ôf the Words used." Wood, Landl. 
&Ten.i§-31â. ' ■; / •!-..• 

In constrùing thi» agreement in the light of ail the f acts surround- 
ing conti'acts of this naiture, and of thè consideldatibns moving the 
grantor in its exécution, we hare no difflculty in determining that 
the boriiig bf a well by the grantee was the Whôlë considération of 
the léase, that nonperfonhance went to the entirë substance of the 
contracit, that the word "provided" is an apt word of condition, that 
the grantëe did not, and at' the time he procured the lease did not 
intend to, çomply With thé condition Which was a condition précèdent 
to the vesting of any title in the leased lands. In cases of condi- 
tions pl'ecedent, the considération is the performance of the thing 
stipulatéd to be done, not the promise. 

But it is contended by the âppellee tha:t the clause providing a 
f orf eit ojE $50 for failure to bore the well within 90 days provides 
full compiensation for fàilure to perform the condition. As a mat- 
ter of fact, the $50 was not paid or legally tendered; but, inas- 
much as the grantor had declared a purpose not to receive the for- 
feit money, it will be treated as if it had been tendered. The ques- 
tion whether a sum of money stipulatéd to be paid is a penalty or 
liquidated damages is sometimes difficult of détermination, there 
being no criterion of universal application. It dépends upon a con- 
struction of the whole instrument, the intention of the parties, the 
nature of the act to be performed, and the conséquences wliich would 
naturally flow from its nonperformance. In many of the cases where 
oil leaseshàve corne before the courts, the doing of a certain thing, 
or the payment of rental in lieu thereof, is stipulatéd in the con- 
tract in a way that justifies the conclusion that the parties hâve 
provided exact and just compensation by way of liquidated damages 
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for failure of performance in contracta, where parties stipulate in 
the alternative, and are f reé tù chooSe. But where conséquences 
likely to follow nonperformance are not measureable by any exact 
pecuniary standard, and the probable damage is ont of ail propor- 
tion to the amount agreed to be paid, this sum should be considered 
a penalty; and such we hold it to be in this case, where the sum of 
$50 is stated to be a forfaiture. It is in the nature of a security for 
the performance, and cannot be held to be liquidated damages for 
nonperformance. 

In French v. Macale, 2 Dru. & War. 274, Lord St. Léonard thus 
States the doctrine which we hold to be applicable hère: 

"The gênerai rule of equity Ib that If a thing be agreed upon to be donc, 
though there is a penalty anoexed to secure its performance, yet the very thing 
Itself must be done." 

And in Dooley v. Watson, 1 Gray, 414, Chief Justice Shaw says: 

"Courts of equity hâve long slnce ovemiled the doctrine that a bond for the 
payment of money, conditioned to be void on tbe conveyance of land, is to be 
treated as a mère agreemeht to pay money. When the penalty appears to be 
Intended merely as a security for the performance of the agreement, the prin- 
cipal object of the parties will be carrled out" 

If a party can show that he bas done everything in his power, 
but, by unavoidable accident, by fraud, surprise, or ignorance not 
willful, has been prevented from executing his covenant literally, 
the courts will relieve him, especially where the case admits of com- 
pensation for his nonperformance, or the parties can be put in the 
same situation as if the condition had been perf ormed; but no ground 
for équitable relief can be found in a case where the party has not 
only failed to pertorm the conditions upon which alone he obtained 
the exécution of the contract, but where it is also clear that he 
never at any time intended to perform, or had the means to do so. 
"There is no more intrinsic sanctity in stipulations of contract than 
in other solemn acts of the parties, who are constantly interfered 
with by courts of equity upon broad principles of public policy, or 
the pure principles of natural justice. Where a penalty or f orfeiture 
is designed merely as a security to enforce the principal obligation, 
it is as much against conscience to allow any party, to pervert it to 
a différent or oppressive purpose, as it would be to allow him to sub- 
stitute it for the principal obligation." Story, Eq. Jur. § 1316. 

The principles announced by this court in Foster v. Gas Co., 32 
C. G. A. 560, 90 Fed. 178, govem and sustain the conclusion reached, 
although the précise point hère determined was not involved. In 
that case the démise was for 10 years, and there was a covenant 
that a well should be completed within one year, and in case of failure 
the lessee was to pay 10 cents per acre per annum after the time 
for completing the well as specifled. The lessee bored one well, 
which proved to be dry, and no further effort was made. The court 
says: 

"The completion of the well gaves the penalty. It dœs not amount to a ful- 
fiUment of the eovenants. The considération for this lease was the prospective 
rents and royalties the lessor would enjoy if the lessee, by diligent search 
could ûnd oil and gas in paying quantities. If the lease failed to bind the 
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lessee td dfllgent search for oU or gas, It waa wlthout considération, Wadlng 
on fleither party, ani voidable at tbe pleasure çf elther." 

Nameirous cases were citéd,*-among them, those from West Vir- 
giniia, which thîs court held to lay down rtdes of property stating the 
contfoUîng doctrine peculiàr to mining leases in that state, which. 
the fëderàl courts would recognize and follow. This case fuUy es- 
tablishes the doctrine that the considération in leases of this char- 
acter "evidently and cléarly contemplâtes active opérations upon the 
demised premises," and when, after one failure, no further effort is 
made, mère iiiaction on the part of the lessee may well be construed 
an abandonment of rights ufider his leases. The case of Steèlsmith 
T. Gartlan, 45 W. Va. 27, 29 S. E. 978, 44 L. E. A. 107, was cited to 
sustain thèse conclusions. That was a lease to ICnotts and Garber 
for oil purposes, proyiding certain royalties, with a stipulation that 
a well should be completed jvdthin one year; and the failure to do 
80 rendered the lease nnU an,d void, unless the lessee should pay 25 
cents per acre from and ftfter the date stipulated for the comple- 
tion of the well, when such payment sbould operate to extend the 
time for five years. No well was drilled, and the lessor, considering 
the lease forfeited, refused to accept the rent therefor^ His lessee's 
executor, before the expiration of five years, executed a new lease to 
Gartlan, February 11, 1895, which required him to drlU a well with in 
one mouth, with stipulations for the paymen^ of $50 per month for 
any delay in completing the;well. The term was for five years, and 
there was a stipulation that a failure to comply yith any of its stipu- 
lations should render it void. Gartlan drilled a well, but, net flno- 
ing oil or gas in paying quantities, removed his derrick and tools, 
and left the premises. The land was leased in October, 1896, to 
Steelsjnith, who forthwith commenced opérations, and flled a bill 
to cancel the Gartlan lease, anid Knotts and Garber filed a cross bill. 
The court held that tbere being no provision for any further opéra- 
tions after the first well, when completed,, was nonproductive, "the 
contract is at an end asto both parties as soon as such first well is 
abandoned as unsuccessful"; quoting Oil Co. v. Fretts, 15? Pa. St. 
451, 25 Atl. 732: 

"A vested tJtle eannot ordlnarily be lost by abandonment In a less time than 
flxed by the statute of limitations, unleas thare is satlsfaetory proof of an In- 
tention tp abandon. An oil lease stands on quite a différent ground. Tlie tltle 
is Inclioaté, and for the purpose of exploration only untU oil Is fotind. If It la 
not found, no estate vests In the lessee, and his tltle, whatever It is, ends 
whenever the unsuccessful search is abandoned." 

The lessee in that case had complied with the covenant to bore a 
well, and the court say s: 

"He could not be compelled to put down another well, and, he not belng 
bound, the lessor was not bound, either; for the only considération left to him 
was the prospective oil royalties and gas rentals, which the lessee was In posi- 
tion to entirely def eat. Contracts unperf ormed, optional as to one of the 
parties, are optional as to both." 

Again: 

"Such leases are construed most strlotly agalnst the lessee, and favorable to 
the lessor. When a lease prbvldes ihe mode, manner, and eharacter of the 
search to be made, implications In regard i^ereto aie ezcluded thereby, as re- 



HUGGINS V. DALEY. 613 

pugnant, and the démise, for the purjwse of operating for oil and gas for the 
period o£ five years, is dépendent on the discovery of oil and gas In the seareh 
provided for; and, If such seareh Is unsuceessful, the démise fails therewith, 
as such discovery is a condition précèdent to the continuanee or vesting of the 
démise. ïhe lessee's title, being inchoate and contingent, both as to the flve- 
years limit and time thereafter, on the finding of oil and gas in paying quanti- 
tés, did not become vested by reason of his putting down a nonproductive well." 

While most of the cases cited hâve gone upon the ground of aban- 
donment, the governing principle in ail oil leases of the character 
under oonsideration is that the discovery and production of oil is 
a condition précèdent to the continuanee or vesting of any estate in 
the demised premises; that such leases vest no présent title in the 
lessee, and if, at any time, the lessee has the option to suspend opéra- 
tions, the lease is no longer binding on the lessor because of want 
of mutuality; and, vrhere the only considération is prospective roy- 
alty to corne from exploration and development, failure to explore 
and develop renders the agreement a mère nudum pactum, and 
Works a forieiture of the lease, for it is of the very essence of the 
contract that work should be done. And, the smaller the tract of 
land, the more imperative is the need for prompt and efficient drilling; 
for oil opérations cumber the land, rendering it unavailable for agri- 
cultural purposes. The landowner is entitled to his royalty as 
promptly as it can be had. The danger of drainage from his small 
holding is increased by delay, and the resulting damage, not being 
susceptible of pecuniary measurement, is therefore not compensable. 
No such lease should be so construed as to enable the lessee who 
has paid no considération to hold it merely for spéculative purposes, 
without doing what he stipulated to do, and what was clearly in the 
contemplation of the lessor when he entered into the agreement. 
Leaving out the proviso which bound the lessee to diligent seareh 
and development, there is nothing in this lease which bound him to 
do anything whatever. The proof is clear that he never intended 
to drill the well within the time stipulated. This proviso was writ- 
ten by the lessee evidently for purposes of déception. He knew 
that the object of the lessor was to secure diligent seareh for oil, 
and he was "keeping the word of promise to the ear, and breaking 
it to the hope"; skillfully turning it into a mère spéculative lease, 
binding the lessor and leaving himself free. It would be unconscion- 
able to hold the lessor bound. "Law, as a science, would be un- 
worthy of the name, if it did not, to some extent, provide the means 
of preventing the mischiefs of improvidence, rashness, blind confi- 
dence, and credulity, on one side, and a gross violation of the prin- 
ciples of morals and conscience, on the other." Story, Eq. Jur. § 1316. 

In Oil Co. V. Marbury, 91 U. S. 593, 23 L. Ed. 328, the facts were, 
to some extent, the converse of those hère; but Mr. Justice Miller 
comments on the fluctuating character and value of this class of 
property, and asserts the injustice "of permitting one holding the 
right to assert an ownership in such property to voluntarily await 
the event, and then décide, when the danger which is over has been 
at the risk of another, to come in and share the profit," and re- 
ferring to the distinction between real estate, whose value is flxed, 
says: 
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"The class pf property hère considered Is subject to the most rapîd, fréquent, 
and violent flnetuatlons In value of anything known as property, anfl requlres 
promjit action In ail wh6 hold an option Whether they Will share its risks or 
stafld eléàt of'them, tând that] no delay for tKe purpose of ienabling the de- 
frauded.party to speculate upon the chances which the future may glve him of 
decldin^ pfbfitàbly for hlmself whether he wHl ablde by hls bargain or rescind 
It Is allov(fèd'ln a court of équlty." 

In a case like this no judicial proceeding was necessary to avoid 
the lease. The landlord, never having been out of possession, cannot 
re-enter upon himself ; and it was held in GufEy v. Hukill, 34 W. 
Va. 49, 11 S. E. 754, 8 L,, R. A. 759, and in many other cases, that 
any unequivocally expressed élection to avoid, as by giving a new 
lease, avoirs the one preceding. 
, In Iron Co. v. Trout, 83 Va. 397, 2 s! E. 713, the court says: 

"No lease of land for a rent for a return to the landlord out of the land 
whieh passes can be construed to be intehded to enable the tenant merely to 
hold the lékse for the purpose of spéculation, without dolng and performlng 
In connection therewith what the lease contempla ted. Such a construction 
would, indeed, make ail such eontracts a snare for the entraprûeut and Injury 
of the unvrary landowner. A man buying a.nd paylng for land may do wlth it 
as he likes, — work it or let it lie idle. But a tenant to whom land passes for 
a speclfled purpose has no such discrétion. He must perform what he stlpu- 
lated to do." 

A récent author says : 

"The trend of the décisions touching questions of forfelture arlsing out of 
oil and gàs leasés has been almost unif ormly In favor of the lesSor. Generally 
it is the lessee who is favored, and, after a substantial compliance by him 
with the terms of the contraet, equity will not regard a technical breach. But 
with minlng leases It is otherwlse. This is due principally to the nature of the 
business of mining, and more especially oil mining,— to the temptation ofCered 
a shrewd operator to purchase at a nominal priée the right to develop lands, 
the owner of whIeh Is' ignorant of thelr real value, and theh to hold them in- 
deflnltely, neithêr working them himself, nop permitting another to do so." 
"But a lessee, where the instrument présents a semblance of Inequity or unf air- 
ness, wlU flnd that he has à thorny road to travel before a court of equity 
wlU sanction his claims." Bryan, Petroleum, 140. 

We are of opinion, upon the whole case, that the exploration for 
and developinent of oïl and gas was the sole considération for this 
lease; that the proviso requlring the borîng of a weU within 90 days 
was a condition précèdent to the vesting of any interest in the 
lessçe, and that the forjEeiture of fSO was intended merely as a pen- 
alty to secure the drillihg of the well, and, if paid, would hâve been 
merely compensation to the landowner for the right of the lessee 
to possession during the 90 days, and such payment would not be 
so far a compliance with the conditions of the lease as to vest in 
the lessee a title in the leased premises for the period of five years ; 
thiat after the expiration of 90 days fron; the date of the lease, there 
being no provision therein for any work to be done by the lessee in 
the developmènt of the property, which was the sole considération 
therefor, thé lessor had thé option to avoid it; that the inaction of 
the lessee during a period of 8 months, while opérations were being 
commenced on adjoining land, calculated to drain the land of the 
lessor and irreparably injure him, fully justifled lus avoidance of 
the lease; and that the lease to Huggins and his associâtes was au 
unequivocal déclaration of his intention to avoid it, and terminated 
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any inchoate right which Hodges could claim thereunder. The de- 
cree of the circuit court is reversed, and the case remanded, with 
instructions to restore the leased premises to the appellants, and 
that the receiver be directed to turn over to them any moneys in 
his hands as the resuit of his opérations, after deducting whatever 
sum may hâve been actually and necessarily expended by him in the 
development of the same, and that the bill be dismissed, with costs. 



WOOD V. CITY OF MOBILE. 
(Circuit Court, S. D. Alabama. Pebruary 8, 1900.) 

No. 218. 

JnDGMENTs— Collatéral Attack— Qkotjnds. 

A decree of a state court can only be collaterally attaclied in a fédéral 
court when entirely void, either for want of légal organizatlon of the 
court, or of jurisdiction over either the subject-matter or the parties. The 
fact that such decree is void on its face, because uncertain and incomplète, 
does not render it subject to collatéral attack; but the remedy must be 
sought in the court which rendered it, by proceedings for its vacation or 
by appeal from the decree. 

In EqUity. On demurrer to bill. 

Bestor & Gray and R. H. Clarke, for complainant. 
B. B. Boone, City Atty., for défendant. 

TOULMIN, District Judge. By the bill in this case the complain- 
ant claims to be the owner, as tenant in common with the défend- 
ant, of certain lands and other property, and of certain riparian 
rights appertaining and belonging to some of said lands, consti- 
tuting a System of waterworks, known as the "Stein Waterworks." 
Complainant charges that on May 14, 1898, the défendant took ex- 
clusive actual possession of said waterworks, and ail of said prop- 
erty, rights, and franchises, unlawfully and against complainant'» 
will, ousting him of the possession of every part he then held as 
the owner in co-tenancy of an undivided share thereof ; that the de- 
fendant has since had the exclusive possession of said property, and 
dealt with the same as if it were the sole rightfnl owner thereof, 
lias continuously operated said waterworks and used said property, 
has appropriated to its own use ail the income derived therefrom 
during the time, is still so using and operating the same and appro- 
priating the income therefrom, and will continue so to do unless 
restrained by this court. Complainant further charges that the de- 
fendant has not kept the property in reasonable repair, and has 
allowed it to deteriorate and go to decay, and is continuing so to 
do, and will eventually dispose of or destroy or abandon ail of the 
tangible property appertaining to said waterworks, unless restrained 
from so doing by this court. He allèges that the défendant rests 
its right to hold and use said property and said waterworks as it 
has doue and is now doing upon certain législative enactments and 
condemnation proceedings thereunder had in the probate court of 
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Mobile county, and in which proceedings said court made a final 
decree purporting to condemn complainant's interest in said prop- 
erty, rights, and francliises to the use of the défendant. Complain- 
ant charges that said final decree is altogetlier void, and confers 
no authority upon défendant to take, hold, and use complainant's 
interest in said waterworks and in said property, rights, and fran- 
chises. Oomplainant charges that he has been greatly damaged by 
the said acts of the défendant; that the défendant is insolvent, and 
unable to respond in damages to the complainant in a suit at law. 
The relief prayed for in the bill is, among other things, for an in- 
junction restraining the défendant from injuring or impairing the 
efiiciency of said waterworks and property, and from using the same, 
until the détermination of a suit at law for the recovery of the said 
property and of this suit. 

The bill is flled mainly to prevent waste. To sustain the bill, and 
to entitle the complainant to the relief sought, the decree of the 
probate court referred to must be altogether void, and subject to be 
collaterally attacked and impeached. The decree of a state court 
may be coUaterally attacked in a fédéral court for want of jurisdic- 
tion over the subject-matter or of the défendant therein. But, for 
error hot alîecting the jurisdiction of the court, its validity cannot 
be questioned. Swift v. Meyers (C. G.) 37 Fed. 37 ; Herron v. Dater, 
120 U. S. 477, 7 Sup. Ct. 620, 30 L. Ed. 748. In order to make a 
judgment void coUaterally, either a légal organization of the tribunal, 
or jurisdiction over the subject-matter, or jurisdiction over the per- 
son must be wanting. When either of thèse defects is shown, the 
judgment and ail rights and titles founded tliereon are void, and 
may be coUaterally attacked and impeached. But, where the court 
has jurisdiction over both the person and the subject-matter, it 
cannot be coUaterally attacked. 12 Am. & Eng. Enc. Law (Ist Éd.) 
p. 147. "It is very doubtful whether a judgment can be considered 
entirely void, except in the single case where there was a total want 
of jurisdiction to render it." 1 Black, Judgm. pp. 195, 170. It is 
not claimed by the complainant that said final decree of the pro- 
bate court is void for want of jurisdiction in the court over the 
subject-matter of the proceedings in which tlie decree was made, 
which were condemnation proceedings under the laws of the state 
of Alabama, and it is not claimed that the court did not hâve juris- 
diction over the parties to the proceedings. But it is claimed that 
the decree is void for many other reasons, specifically set forth in the 
bill, but not necessary to mention hère, as they do not go to the 
organization of the court, the jurisdiction of the court over the sub- 
ject-matter, or of the parties to the proceedings. It is claimed, 
substantially, that the application for and the decree of condemna- 
tion are void, because they are vague, uncertain, and incomplète. 
I consider the application in the condemnation proceedings sufûcient, 
but the decree is uncertain and incomplète, void on its face, and of 
itself incapable of being executed; but my opinion is that it can- 
not be coUaterally attacked on that ground. Assuming that the de- 
cree is void on its face, I think that there is an adéquate remedy 
at law to hâve it set aside and vacatedj either by direct proceedings 
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for that purpose or by appeal. Until it is set aside and vacated, 
it is binding on the parties to tbis suit. This bill, as far as it 
rests on the invalidity of the decree, cannot be sustained. The effect 
of a decree on this bill would be to déclare the decree coniplained 
of altogether void. This court has no power in this proceeding 
to déclare it void. But "ail courts hâve the power to, and should, 
^acate any final order, decree, or judgment [rendered by them] at 
any time subséquent to its rendition, if the same is void on the face 
of the proceedings and record." "The probate court has the power, 
and it is its duty, to set aside and vacate an order or decree void 
on its face." Jolinson v. Johnson's Adm'r, 40 Ala. 247; Summer- 
sett V. Summersett's Adm'r, Id. 596. The demurrers to the bill on 
the flrst, third, and fourth grounds assigned are sustained, and it 
is so ordered. 



FOSTER V. ELK FOKK OIL, & GAS CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 318. 
Appeal — Decree for Costs. 

In a suit in equity the matter of costs rests in the discrétion of the 
court, and from a decree for costs in the courts of the United States no 
appeal lies exeept where they are made payable from a fund in court. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

A. Léo Weil, for appellant. 
W. P. Hubbard, for appellees. 

Before SDIONTON, «rcuit Jadge, and PAUL and BEAWLEY, 
District Judges. 

SDIONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia. In the decree of that court of December 22, 1898, exceptions 
to which bave been heard in this court and determined at this term, 
certain questions were reserved. Among thèse was the payment of 
the costs of a référence before J. W. Ewing, master. On the llth 
of April, 1899, the circuit court decided this question of costs, and 
required George E. Foster to pay them. To this décision exception 
was taken, an appeal was allowed, and it is now before this court. 
While it is the gênerai rule that in a suit at law the losing party 
must pay costs (Kittredge t. Race, 92 U. S. 116, 23 L. Ed. 488), in 
equity costs are in the discrétion of the court (Daniell, Ch. PL & 
Prac. 1462). In the courts of the United States an appeal does not 
lie from a decree for costs. Fabrics Co. v. Smith, 100 U. S. 110, 35 
L. Ed. 458; Paper-Bag Cases, 105 U. S. 706, 26 L. Ed. 959. The ex- 
ception is when the costs are made payable out of a fund in court. 
Trustées v. Greenough, 105 U. S. 527, 26 L. Ed. 1157. This is con- 
clusive of the appeal in this case. The decree of the circuit court in 
this respect is afflrmed. 
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UNITED SIÎATES T. PERAL^'A (GWIN, tntervenerj. 

(District Court, N. D. Callfornla. January 2», 1900.) 

No. 100. 

L EquiTT— Pleadino— Trbating DbmubhbS as Spécial Plba. 

Where a pétition flled In an equity cause, prayLng certain action of the 
court; alleged to be necessary to enforce a prior decree entered in tlie cause, 
omits any référence to certain prior orders and decrees, a demurrer to sucli 
pétition, whicli, among other grounds, avers such omission, and pleads 
such orders and decrees as a bar to thé relief aslced, in the absence of 
objection thereto tnay be treated, as to sucli matters, as a spécial plea; and 
the court, in passing tbereon, wIU assuûie the truth of the facts alleged 
Jn the pétition which are not controverted, and that the facts as to the 
matters which are controverted by the spécial demurrer or plea are as 
thereln set forth. 

& Public Lands — Bpanish Grants — Dechbb Conpirming Title. 

A decree of a district court of the United States afflrming a décision of 
the board of land commi^siOners creâted by Act March 3, 1851, "to as- 
certaln and settle priyate land claims In the state of Callfornla," which 
adjudged the validity of a claim under a Spanish and SleXIcan grant, while 
conciusive as to the title of the clalniant, — having been afflrmed by the 
suprême court, — was not final as to the boundarles of the grant, where 
it had not been surveyed, but undejr sald ^ct ,of 1851, aJid the amendatory 
and supplemental acts of 1860, 18(34, and 1866, the coU'rt retained juris- 
dlcHon to require the survey, whën made by the surveyor gênerai; to be 
returned Into court, and to conflrm or direct the modification of such sur- 
vey, and, when finally confirmed, to render a ; final decree flxing and de- 
termining the location and boundaries of the grant; and such decree, 
when unappealed from, and when carrled into effect by the issuance of 
patents by the United States in conformity thereto, became final and con- 
clusive as to such boundaries, and the court was depriyed of further Ju- 
rlsdiction to modify the same. 

8. Sajée— Ebvïewtno Action oï- Land DbpaR'ïmbnt. ' ■ 

After the land department bas issued patents to a Spanish and Méxlcan 
grant in conformity to a decree of court confirming the grant, and to a 
suBYjey thereof ^pproyed and confirmed by the court,, such court cannot 
entertàln a pétition to compel the issuance of patents in accordance with 
' a différent sarrey. The patent Is the èùlinihation of sùch' proCeedings, 
and, 80 long as It remains in force, conclusive^ détermines . the location 
and- extent of the grant.i , : 

Deinurrer to pétition for thé epforcement of a judgirient, and for 
an brder to compel the United Stàtéè t<> issue; a patent. 

On Joly 27, 1899, Mary E. H. Gwln, intçryener herein, filed the followlng 
pétition: 

'"The pétition of Mary E. d. Cfwin, lnteryenli(g in this proceeding for. her 
Interest, by leave of thé court flrst had and obtained, respectfully showà that 
heretofore^ to wit, on the 2ist day of January in the year 1852, Antonio Pe- 
ralta, Viceiite Peralta, IgnacioPeralta, and Domingo Peralta, clalmlng lands 
lu Callfornla by vlrtue of a right and title. .derlved from the Spanish. and 
Mexlcan governments, présentée! to and flled, wlth the board of United States 
land cotnmlssloners constituted vtnder the aCt of congresS entltled 'An act to 
ascertain and settle the privatié land ciaims in the 'state of Califomia,' passed 
March 3, 1851, thelr claim for the lands of the rancho of San Antonio, in said 

' li A» to concluslveness of décisions of land department, see notes to Hartman 
T. Warren, 22 0. 0. A. 38; Carson City Gold & Silver Min, Co. v* North Star 
Min. Co., 28 C. C. A. 344. 
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State, together witli sueh documentary évidence and testimony of witnes&es as 
the petitioners relied upon in support of their sald claim; tliat tlier.mpon 
the said board, when tlie case was ready for hearing, proceeded to, and did, 
examine such claim upon such évidence, and the évidence produced in belialf 
of the United States, and did décide upon the validity of the claim, and did 
certify its décision, with the reasons on which it was founded, in due time, 
to the then district attorney of the United States in and for the Northern 
district of California; that afterwards, and after due proceedings liad in this 
court, this court, in land case No. 100, did review the said décision of said 
commissioners, and did aftlrm the vaUdity of the claim of said petitioners, 
and did render judgment on the pleadings and évidence in tlie case hy its de- 
cree duly given and made on the 26th day of January, in the year 1855 ; that 
afterwards, and on appeal by the United States, duly granted by this coMt, to 
the suprême court of the United States, that tribunal, by its décision duly given 
and made at the December term in the year 1856, did affirm the validity of the 
grant, and the claim of the said petitioners thereunder, and did remand the 
case to this court for further proceedings in accordance with its opinion. Your 
petitioner further shows that thereatter this court, by its decree duly given 
and made on the 30th day of November in the year 1859, flled December 1, 
1839, duly amended its said decree to conform to the said décision and opinion 
of the suprême court. Your petitioner further shows that afterwards, and 
on the 23d day of July m the year 1866, the eongress of the United States 
passed an act entitled 'An act to quiet land titles in the state of California;' 
that by the eighth section of said act it was provided that in the event that no 
survey of the said grant had been before the passage of said act requested 
liy said confirmées, nor had any such survey been requested within ten mouths 
after its passage, the duty was devolved upon the surveyor gênerai of the 
United States for California, as soon as practicable thereaf ter, to extend the 
lines of the public surveys over said grant, and to set oiï in fuU satisfaction 
of the grant the quantity of land eonflrmed in the said decree, as nearly as 
could be done in conformity with such decree. Your petitioner further shows 
that no survey of the grant of the San Antonio raneho eonflrmed in this pro- 
ceeding had been requested by the confirmées or their assigns before the 
passage of said act, nor had any survey thereof been requested by them 
within ten months after the passage of said act nor had any such survey 
been made, and it thereby beeame the duty of the surveyor gênerai of the 
United States for California, as soon as practicable from the expiration of ten 
months from the passage of said act, to set ofï in full satisfaction of such 
grant, and according to the lines of the public surveys, the quantity of land 
eonflrmed in the flnal decree herein, as nearly as cpuld be done in accordance 
with such decree; that afterwards, and on or about the 25th day of November 
in the year 1895, and as soon as practicable after the passage of the said act 
of July 23, 1866, the said surveyor gênerai duly made, approved, and certifted 
a plat of the survey of the said raneho of San Antonio, in accordance with, 
iind in part exécution of, the said decree of this court. Your petitioner hère 
further shows that she is interestod in the lands of the said ranclio under the 
said claimants and confirmées, and that her title thereto was derived by mesne 
conveyances from the said confirmées, as will more fuUy appear by référence 
to the public officiai records of the counties of Contra Costa and Alameda, in 
the state of California, to which records she prays Icave to refer, and makes 
them a part of this, her pétition. Your petitioner further shows that there- 
after the said plat of survey was, on or about the 2d day of Septcmber in the 
year 1896, presented to the honorable the commissioner of the gênerai land 
office of the United States, at the city of Washington, District of Columbia, 
together with duly-certifled copies of said several decrees, and an authentic 
certiflcate of such confirmation, by your petitioner, Mary B. H. Gwln, and one 
Francisco Sanjiirjo, since deceased, together with a deraignment of their re- 
spective titles thereunder from the said claimants, confirmées, Vicente, Do- 
mingo, Antonio, and Ignacio Peralta, with a request that he issue, or cause 
to be issued, to said claimants, confirmées, Vicente Peralta and others, a pat- 
ent for the lands of the raneho, in accordance with such plat of survey, in due 
form of law. Your petitioner further shows that the said commissioner, whose 
duty it Xvas to prépare, and cause to be properly signed and issued, upon re- 
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ceipt of such plat of survey and certiflcate of confirmation, a patent to the 
sald clalmaats, confirmées, for the said lands, althongh often requested, has 
negleCted and refused, and still does neglect a:nd refuse, and did on tlie 22d 
day of January In the year 1898 eipressly refuse, to prépare and issue, or 
cause to be Issued, such patent, to the great damage of petitioner; that 
thereàftér, and within due time, your petitioner hère duly took and perfected 
an appeal f rom the said refusai and décision of the said commissioner to the 
honorable the secretary of the interior of the United States, whlch appeal was 
in due tlme heard and considered, and on the 5th day of July in the year 1898 
the said refusai and décision by the said commissioner was by the honorable 
the sald secretary expressly approved anid alflrmed, and he, the sald secretary, 
refused, and- does still refuse, to Issue, or to order Issued, a patent for the 
lands of the said rancho to the said claimants, confirmées, as aforesaid, or to 
any one for thelr use, or at ail, to the great damage pf your petitioner. Your 
petitioner further shows that the act of the sald surveyor in mailing and certi- 
fying the sald plat of survey was the act and deed of the said the United 
States; that the sald plat was accepted by youf petitioner on behalf of the 
said claimants, confirmées; that the same has never been appealed from, re- 
versed, or set aside. And your petitioner prays leave to refer to the sald plat 
of survey, now on file and of record in the proper land office of this district, 
and in the department of the interior of the United States, or to a certifled copy 
thereof, and to malce the same a part of this, her pétition. Wherefore, your 
petitioner prays that the decree of this court so made and entered in this pro- 
ceedlng on the 30th day of November in the year 1859, and flled December 1, 
1859, may be ordered to be executed; that the United States may, by the order 
and judgment of this court, be directed and required to cause to be made, 
signed, and issued to the said claimants, confirmées in the proceedlng, Its 
patent, in due form of law, for the lands of the rancho of San Antonio, or for 
so much and such parts thereof as hare not heretofore been patented to them 
or any of them, by a day to be flxed In such order and judgment, and that in 
default thereof the United States show cauSe before this court, at a tlme and 
place to be flxed in such order and judgment, why she has not so made, signed, 
and issued, cajised to be made, signed, and issued, such patent; and that your 
petitioner may hâve such further and other, or other and further, order and 
relief in the premises as may be. just and agreeable to equity." 

, The United States of America, by and through its attomey, Franls L. Coombs, 
United States attorney for the Northern district of Oalifornia, demurs to the 
pétition of Mary E. H. Gwin, filed hereln, and for cause of demurrer shows 
to the court the foUowlng: 

"First. That the pétition herein does not show from whom petitioner dérives, 
or claims to dérive, title to the lands or Interests in controversy. Second. That 
it does not appear, and, as a matter of fact, is not true, that the decree of this 
court made on the 30th day of November, 1859, and referred to by petitioner, 
was and is the final decree of this court in and in relation to the matters and 
Issues involved in this cause. Third, That the decree made by this court on 
the 30th day of November, 1859, and referred to as a final decree, with référ- 
ence to the Unes of said grant established thereby, and with référence to the 
surveys directed thereunder, but was subsequently thereto changed and modi- 
fied with référence to sald Unes and surveys by other decrees, and especlally 
by a decree of this court made on the 4th day of October, 1871, which was and 
Is the final decree of this court, and the final order with référence to said Unes 
and surveys. Fourth. That it does not appear from said pétition that the act 
of congress of July 23, 1866, cited and refeiTed to in said pétition, empowered 
the surveyor gênerai of the United States for Califomia to do and perform the 
things, especlally in référence to the plat and survey alleged to bave been 
transmitted to the commissioner of the gênerai land oflSce in Washington. 
Fifth. That the map and survey made by the sijrveyor gênerai of the United 
States for Callfornla as aforesaid was made contrary to and without authorlty 
of law, and without authorlty of this court, and in défiance of its order and 
decree, and especlally in défiance and in contravention of its decree of October 
4, 1871, in relation thereto, as fully appears by the records in this cause. 
Sixth. That it does not appear from the pétition that there was not a request 
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made in conf ormity with law for a survey of the lands conflrmed by the decree 
of October 4, 1871, and In conformlty therewlth, and It does not appear that 
the surveyor gênerai aforesaid did not transmit, or cause to be transmitted, 
a proper map or survey of said lands in conformity with said decree; that it 
does not appear that any or ail of the requirements of law in relation to such 
matters were not sti-ictly complied with under and by virtue of said final decree 
of October 4, 1871. Seventh. That this court has no jurisdictlon over thèse 
proceedings, having heretofore, to wit, on the 4th day of October, 1871, fully 
determined, by its decrees made and entered on said day, ail of the matters 
in controversy pertaining to the validity of said grant and the survey and lines 
established thereunder, and for the further reason that, in conformity with 
said decree, patents hâve been issued to ail of the claimants by the United 
States of America, and hâve been accepted by them, their heirs and assigns, for 
more than twenty years last past. Eighth. Further, that this court is with- 
out jurisdiction, for the reason that it appears from the proceedings herein 
that the particular lands claimed by the petitioner were determined in thèse 
proceedings to be lands held by the state of California by reason of its sover- 
eignty, and were awarded in said decree to the particular interveners claiming 
under the said state of California, and were ordered therein not to be included 
in, but to be excluded from, the lines of said Rancho San Antonio, as the 
same were established by said final decree of confirmation. Ninth. The court 
is without jurisdiction for the reason that it appears upon the pétition herein 
that petitioner presented her application and pétition to the commissioner 
of the gênerai land oiHee, asking for an adjudication of her rights, and for a 
patent to the lands claimed by her, which, as appears by the pétition herein, 
were determined upon by said commissioner, and, upon appeal being taken 
to the secretary of the interior of the United States by petitioner, the said déci- 
sion of the commissioner was conflrmed and approved. Tenth. That this court 
is without authority and jurisdiction, for the reason of the causes above al- 
leged, to give the relief sought in this pétition, or to order and direct that a 
patent, or any patent at ail, be issued by the government of the United States 
of America, or by any of its agents acting thereunder, to said lands, or any 
part thereof. Eleventh. That it does not appear that any of the acts directed 
to be done and performed by the final decree of this court hâve not been done 
in conformity therewith and with law. Twelfth. That the pétition does not 
state facts sufficient to entitle the petitioner to the relief demanded theréin." 

The decree of 1859, which is claimed by petitioner to be the final decree, 
reads as follows: 

"It satisfactorily appearing to the court that in the decree of this court 
heretofore entered in this cause, and afflrmed on appeal by the suprême court 
of the United States, a clérical errer has intervened, and that the said decree 
is répugnant and inconsistent with Itself ; and it further appearing to this court 
that the northern boundary of the tract of land conflrmed to said claimants is 
erroneously described as running by the southern base of the Cerrito, therein 
mentioned, whereas the said northern boundary, as declared and adopted by tlie 
suprême court of the United States in the opinion of said court in this case, is 
'the rivulet which issues from the mountain range, and runs alonjf the foot of 
said Cerrito of San Antonio, and at the entrance of a little gulch there is a 
rock élevating itself in the form of a monument, and looking towards the 
north'; and it appearing to this court that the rivulet so adopted as the said 
northern boundary runs along the northern base of the said Cerritos of San 
Antonio, and not along the southern base thereof; and it further appearing 
that the ridge of mountains constituting the eastern boundary of said rancho 
is erroneously denominated its western boundary, as is manifest from the face 
and terms of the decree itself, — it is, on motion of the counsel for the parties 
interested in said claim, and the district attorney belng présent and not object- 
ing thereto, ordered that the said decree be, and the same hereby is, construed 
and amended by substituting the word 'northern' for 'southern' where the word 
'southern' the first time occurs in said decree, and the word 'eastern' for 'west- 
ern' where the latter word flrst occurs in said decree. 

"Ogden Hoffman, U. S. Dist. Judge. 

"[Indorsed] Filed December 1, 1859." 
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The-recto^lri the original eâseof TJnlted^tateS of AmOTlca agafliat Vîcente 
Peralta; et al. (No. 100) showâ that on June 5, 1871, the foHowing decree 
waaenterea la said cause: , > ' 

'"imk éàuife''came on' this day àgàlri to be heard upon objections to the 
modlfièd stirrey filed In thls cause, and was argued by counsel, and thereupon, 
and In considération thereof, it is «JMered, àdjùdged, and decreéd that the 
said modMed siirvey be, and the samé 18 àereby.'set aside, à« not being in 
conformity with the direction of this Oonrt Herêtofore entered and glven in this 
cause; and it is further ordered, adjtidgfed, and decreed thàt the said sur- 
vey herëby set à^de be modifled between ooilrse 93 and course 113, as the 
same are laid down on the plat lierétrt!ore filed in this cause oï the survey 
of said lands'made by James T. Sttattotti United States dèputy surveyor, 
and apprcitéd by J. W. Mandeville, Caltéd Sta,tes surveyor général for the 
State of CàUifornia, on the 3d day of March, 1860, so as to inclUde ail of the 
lands bet#ëeii said course down to the ordlnary hlgh-water Une, and exclude 
only so inùçh land between said courses as is covéred by the tidewhieh happen 
betweéH'Thé' full and change of the nioon, t#içe iû 24 hours. Arid it is fur- 
ther ordërëd, adjudged, and decreed thttt the aurvèyor gênerai of the United 
States for ttie state of Calif omia cause said surViey hereby set aside to be modi- 
fled, without delay, in accordancé with this deiiee, and retum a plat of the 
sanie Into this court for Itè ^ipproval; ahd, in determining the Une of ordinary 
high watèi' bètween the courses aforesaild, it is further ordered, adjudged, and 
decreed that the said surveyor gênerai adopt the Une flxed as such by thè 
offlcers of the United States eoast survey, as the same is dellneated, on the 
plat'rhàrked 'Bxhibit Rogers No. 1,' and deseribed in the fleld' notes of said 
survey, cojiies of which are on file in this cause. 

Ôgden HofEttian, Dlstrlfet Judge." 

And on Àugust 4, 1871, a decree approying the survey made in .conformity 
with the decree of June 5, 1871, was entered, as folio ws: 

"This cause came on this day again to be heard, and it appearing to the 
court that no exception has been filed to the modifled survey heretofore made 
under order of this court, and a plat of which was filed in the clerk's ofl[lce of 
this court on the 26th dayof July, 1871: Nbwytherefore, on motion of Wil- 
liams & Thornton, due notice thérëof having been given, it is ordered, adjudged, 
and decreed that this court dothrhereby order, adjudged and decree that said 
modifled survey be, and is hereby, approved, as a true and correct location of 
the lands conflrmed in the àbove-entitled causé. The survey, of which con- 
firmation is hereby made, contains eighteen thousand eight hundred and 
forty-eight »8/ioo (18,848 «Vioo) acres, and is the same executed under the 
order and direction of this court, by decree entered in this cause on the 5th 
day of Jtme, 1871, a duly-certifled plat whereof was flled in the clerk's ofiice 
of thls court as aforesaid on the 26th day of July, 1871, and is marked: 'Ap- 
proved August 4th, 1871. Ogden Hoffman, Dist. Judge,' — and attached hereto 
as a part of thia decree. Ogden HofCman, U. S. Dist. Judge." 

Boyd & Fifleld, for petitioner. 

Frank L. Coombs, U. S. Atty., and Marshal Woodworth., Asst. 
U. S. Attj-. 

HAWLEY, District Judge (af ter stating the f acts). Tlie pétition 
and demurrer, which hâve been copied Verbatim in the foregoing 
statemènt, are deemed suiHcient to explain the nature and character 
of this proceeding, and tp render it unnecessary to refer in détail 
to the steps that:,were taken in the original case prior to the rendi- 
tion of the decree of November 30, 1859, flled December 1, 1859. 
For the purpose of disposing of the questions raised by the plead- 
ings herein, it will be admitted, without discussion, th^t the court 
has jurisdiction, and ,is possessed of the inhérent power and author- 
ity to do whatever is necessary to be doijie in order ito enforce its 
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lawful decrees. It must not, however, be understood by this admis- 
sion to include tlie proposition tliat in proceedings like the présent 
the court bas any jurisdiction, power, or authority to order or direct 
the issuance of a patent by the United States, as prayed for by the 
petitioner. That branch of the question will be hereafter referred to. 
The pleadings upon this motion are peculiar, in this: That the 
pétition of the intervener does not state ail the proceedings in the suit 
of United States against Peralta; and the United States, instead of 
answering the pétition and setting up ail the facts, demurs thereto, 
thereby admitting, in the eye of the law, — in so far as the demurrer 
can be treated as a gênerai demurrer, — that the allégations of the 
pétition are true. It is apparent that the pétition does not state 
ail of the steps that were taken by the court after the decree of 1859. 
It entirely ignores any référence to the proceedings of this court 
in rendering the decree of 1871, and of the steps taken thereunder 
which resulted in the issuance of a patent to the claimants in the 
original suit. Counsel, in illustrating their arguments in favor of 
or against the demurrer, hâve detailed many facts in regard to the 
proceedings had in the original case, and the decrees rendered there- 
in, and the various steps taken thereunder. The contention of peti- 
tioner's counsel is that the court should not consider any facts what- 
ever, except those mentioned in the pétition and admitted by the 
demurrer. The argument on the part of the United States is to 
the effect that the court is bound to take judicial notice of its own 
orders and decrees made in the original suit, regardless of the question 
whether they are set forth or referred to in the pétition under con- 
sidération or not. In relation to thèse contentions, it will be ob- 
served that the demurrer, with the exception of a few points made 
therein, must be considered as a spécial demurrer, in the nature 
of a spécial plea, setting forth facts why the relief asked for should 
not be granted. It does not admit, but, on the contrary, expressly 
dénies, that the decree of this court made November 80, 1859, and 
filed December 1, 1859, "is the anal decree of this court in relation 
to the matters and issues involved in this cause," and, in this con- 
nection, avers that the decree bf 1859, with référence to the Unes 
of the grant established thereby and with référence to the surveys 
directed thereunder, was subsequently changed and modifled with 
référence to said Unes and surveys by the decree made October 
4, 1871, and other decrees, and that this was and is the final decree 
of this court with référence to said Unes and surveys. The plead- 
ing interposed by the United States is not a speaking demurrer, 
in the sensé that it endeavors to bring in a state of facts independent 
of the records in the original cause, and to bind the petitioner by 
such statement. This cannot be done. The pleading, by whatever 
name it may be called, only seeks to complète the record of the 
decrees made in the original case, without a considération of which 
the court could not properly décide the questions sought to be 
raised by an imperfect or incomplète statement of the record. As 
the pétition does not contain ail the essential facts of the original 
case with référence to the decree of 1859, and of the steps taken by 
the court thereunder, I fail to see any good or substantial reason 
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whj ;si^#uf acts could not he as well supplied by a spécial demurrer 
or plea as by an answer. ; The principles in relation to the effect 
of the spécial demurrer presented herein bear a close analogy to, 
if not entirely consistent with, the well-settled rule that a demurrer 
reaches back to the first errer in the pleadings, and judgment may 
properly bç given thereon against the party who committed it. 
As was said by Marshall, C. J., in Cooke v. Graham's Adm'r, 3 
Cranch, 209, 235, 2 L. Ed. 420, "When the whole pleadings are thus 
spread upon the record by a demurrer, it is the duty of the court 
to examine the whole, and go to the first error." 6 Enc. PI. & Prac. 
326, and authorities there cited. This gênerai principle is often 
applied where, as hère, the defect pointed out is one of substance, 
and not of mère form. The end sought to be reached by the de- 
murrer, and the intention of the pleader in regard thereto, are, in 
substance identical with the ob ject to be accomplished by a spécial 
plea. The object of a plea in equity is to save the parties the 
expense of a trial upon ail the matters alleged in the bill. The 
purpose of the plea is to reduce the cause, or some part of it, to 
a single point, which, if sustained, constitutes a complète défense 
to the suit, or at least to those portions of the bill to which the plea 
applies. 

In Parley v. Kittson, 120 U. S. 303, 314, 7 Sup. Gt. 534, 30 L. Ed. 
684, the court said: 

"The office of a plea Is not, Uke an answer, to meef ail the allégations of the 
bill, nor, llke a demurrer admitting those allégations, to deny the equity of the 
bill; but it is to présent some distinct fact, which of itself créâtes a bar to the 
suit, or to the part to which the plea applies, and thus tb avoid the necessity 
of maklng the discovery asked for, and the expense of golng Into the évidence 
at large. Mltf. PI. (4th Ed.) 14, 219, 295; Story, Eq. PI. i§ 649, 652." 

In Adams, Eq. (8th Ed.) 336, it is said: 

"The principle of a défense by plea is that the défendant avers some one 
matter of avoidance, or dénies some one allégation of the bill, and contends 
that, assuming the truth of ail the allégations in the bill, or of ail except tjiat 
which is the subjeet of déniai, there is sufflclent to def eat the plaintifE's claim. 
It is applicable, like a demurrer, to any class of objections, but the most usual 
grounds of plea are: (1) Want of jurisdlctlon; (2) Personal dlsability in the 
plaintlfC; (3) a décision already made by the court of chancery, or by some 
other court of compétent jurlsdldtlon." 

See, also, U. S. v, California & O. Land Ck)., 148 TJ. S. 31, 39, 113 
Sup. Ot. 458, 37 L. Ed. 354; 16 Enc. PI. & Prac. 598. 

It is true that the steps to be pursued under a spécial plea are in 
some respects dififerently , provided foP; but inasmuch as the prac- 
tice hère pursued was not objected to, on that ground, and the hear- 
ing on the spécial demurrer does not otherwise affect the substan- 
tiel rightsof the parties, the irregularities in the practice, if any 
exist, may be deemed wholly immaterial. U. S. v. Gumey, 4 Cranch, 
333, 2 L. Ed. 638; Zimmerman v. So Belle, 25 C. C. A. 518, 80 Fed. 
417, 420. 

The affirmative facts set forth in the demurrer are shown to exist 
by an inspection of the records in the original case. I am of opin- 
ion that it is the duty of this court to assume, without any proof on 
either side, the facts which are not controverted by the spécial de- 
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murrer or plea to be as set out in the pétition; and, with référence 
to the facts which are controverted by the spécial demurrer, the court 
must assume the facts therein set forth to be as therein stated. 
With référence to the questions thus presented, I am of opinion 
that this court, after the rendition of the decree of 1859, under the 
provisions of the statutes of 1851, 1860, and 1866, retained jurisdic- 
tion of the cause, and had the power and authority to reject or ap- 
prove any survey thereafter made, or to otherwise change or modify 
the decree, upon proceedings properly brought before it for that 
purpose. If the decree of 1859 was final in the sensé that it deter- 
mined the validity of the grant, it was not a final decree in the full 
sensé of that term, because it did not détermine the correctness of 
the survey, and could not do so until it was made by the surveyor 
gênerai and presented to the court. This was accomplished by the 
orders and decrees of the court made in 1871, and the decree ap- 
proving the survey must therefore be treated as the final decree of 
this court. It is not denied that a survey thereunder was made 
by the surveyor gênerai of the United States and approved by the 
court, and that subséquent thereto a patent was issued in conformity 
therewith. This court was thereby deprived of any further jurisdic- 
tion in the promises. From the arguments of counsel, it appears 
that, in the earlier stages of the proceedings in the original case 
touching the location and bdundaries of the grant, the question arose 
whether the state of California had the superior right by virtue of 
its sovereignty over the tide and submerged lands in San Francisco 
Bay, or whether such lands should be included in the grants from 
the Mexican or Spanish governments. The court was called upon 
to détermine whether or not the boundary line of the lands granted 
to Peralta should or should not be confined to the high-water mark 
along the bay and estuary. On this point counsel for the petitioner, 
in his brief , says : 

"Our contention hère • • • is that when the decree of this court de- 
clared the western boundary line of the rancho of San Antonio, as deflned in 
the grant from Mexico, as being a line along the Bay of San Francisco, it did 
not mean a line running through the creeks and sloughs with which this 
shore of the bay from Contra Costa to Santa Clara is intersected. It did not 
mean running up those creelis and sloughs, and taking the banks of the creeks 
and sloughs, instead of the shore of the bay, as being the boundary." 

This matter is hère referred to simply for the purpose of giving 
a better understanding with référence to the controversy between 
the parties as to the respective surveys. 

The facts set forth in the pétition and demiurrer présent a case 
which was brought in 1852, under the provisions of the act of con- 
gress of 1851, to establish a claim to the lands of the rancho of San 
Antonio by virtue of a right or title derived from the Spanish and 
Mexican governments. The varions steps taken in said case re- 
sulted in the decrees of this court entered in 1859 and 1871, and 
eulminated in the issuance of patents to the claimants in 1877. The 
quantity of land claimed embniced about 46,685 acres, and the 
amount embraced in the patents was only 44,333 acres ; being 2,352 
acres, or thereabouts, less than v,as included in the survey made in 
99F.-^0 
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1895. " It wffli thds be sçen at a glaaice that th.e présent proeeeding 
was instituted îffloce than 40 yeats after the decreé pf ,185&, upon 
which petitionèt" relies, was reridered, ànd abotit 28 years after the 
rendition of the decree of 1871j upon which the United States rely, 
and over 20 yearè after the close of the proceeding in the original 
case by the issuance of patents in conf ormity with the deciee of 
this court of 1871. The patentées, under whom petitioner claims, 
acquiesced in the correctness of the decree of 1871, and accepted the 
patents issued thereunder without objection. The proceedings were, 
so far as the record shows, conducted in good faith, and hâve re- 
mained unchallenged f or over 20 years, during which time vast inter- 
ests hâve been acquired by other pairties in the lands not embraced 
in the patents. Under such ^a state of facts, it becomes apparent 
that petitioner must necessarily présent a clear case, — one entirely 
free from doubt as to hèr legàl and équitable rights in the prem- 
ises,^— in order to obtain any relief. The patents, as issued, in effect 
décide that the lands described therein include ail the lands to 
which the claimants were entitled under the decree and survey. If 
the decree of 1871, and the survey therein referred to, did not em- 
brace ail the lands to; which the grantors of the petitioner were en- 
titled, they should hâve taken the necessary steps to hâve the same 
set aside or modifled. By the issuance of a patent, presumably at 
their request, the entire proceedings were at an end. The final de- 
cree of this court was enforced, and patents were issued in accord- 
ance therewith. The petitioner could not thereafter invoke the 
power of this court to annul its action, and to proceed under the 
decree of 1859, which had been changed by the decree of 1871. 

The magnitude and importance Of the questions herein involved 
will readily be seen by a careful perusal of the opinions of Mr. Justice 
Field, of Hoffman, district judge, and Sawyer^ circuit judge, in the 
three cases of U. S. v. Flint (decided in 1876) 4 Sawy. 42, 87, Fed. Cas. 
No. 15,121. Thèse wer^ suits in equity brought iii the United States 
circuit court of California to vacate certain patents issued by the 
United States upon conflrmed Mexiean grants, upon the ground that 
said patents were obtained by fraudi ' They were commençed 19 years 
after th,e final dfecree in ihe United Stàtès distrièt court, and 8 years 
after the issuance ofthe patent by the government. : The act of 1851 
is discussed at great length, and a référence thereto is made, for the 
purpose of giving the views entertained as to its proper construc- 
tion and effect by the learned judges who partibipated in the déci- 
sions. This court is not, however, called upon, under the plead- 
ings before it, to discuss the merits ot the case.: The question as to 
the sufflciency of the pétition to require an answer is alone involved. 
To détermine this question it is only necessary, as before stated, to 
inquire and dedide whetherj from the avérments in the pétition and 
the so-called daDtturrer, the decree of 1859 is the final decree of this 
court, and whethèr this court has any jnrisdiction to order a patent 
to be issued as prayed for by petitioner. The contention bf petitioner 
is that the decree of 1859 is the final decree, and that the court 
was not possessed of any jnrisdiction to thereafter change or alter 
the same, and that, under the provisions of section 8 of the act of 
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1866, it became the duty of the surveyor gênerai of thé United States 
for Oalifornia to survey the land as described in said decree, and 
that the court had no power or authority to reject or disapprove of 
such survey, and upon such survey it became the duty of the United 
States to issue its patent in accordance therewith. An examination 
of the provisions of the statute, and of the authorities upon which 
petitioner relies, fails to convince me of the soundness of this con- 
tention. 

Section 13 of the act of 1851 provides, among other things, that 
ail lands, the claims to which shall be ûnally decided by the dis- 
trict or suprême court, shall be deemed, held, and considered as part 
of the public domain of the United States, and that: 

"For ail claims flnally conflrmed by the said commlssloners, or by the said 
district or suprême court, a patent shall Issue to the claimant-upon his pre- 
senting to the gênerai land otîice an authentic certifieate of such confirmation, 
and a plat or survey of the said land, duly certifled and approved by the sur- 
veyor gênerai of Callfornia, whose duty it shall be to cause ail private claims 
which shall be finally conflrmed to be accurately surveyed, and to fiu-nish plats 
of the same." 9 Stat 631. 

The amendatory act of 1860 requires the surveyor gênerai, after 
making a survey in pursuance with the provisions of section 13 of 
the act of 1851, to give notice of such survey by publication. Sec- 
tion 2 of this act (1860) provides: 

"That the district courts of the United States for the Northern and Southern 
district^ of Callfornia are hereby àuthorized, upon the application of any party 
interested, to make an order requiring auy survey of a private land claim withiu 
their respective districts to be returned into the district court for examination 
and adjudication, and on the receipt of said order, duly certifled by the clerk 
of either of said courts, it shall be the duty of the surveyor gênerai to transmît 
said survey and plat forthwith to the said court." 

Section 6 provides: 

"That ail surveys and locations heretofore made and approved by the sur- 
veyor gênerai of Callfornia, which hâve been returned into the said district 
courts, or either of them, or in which proceedings are now pending for the 
purpose of contesting or reforming the same, are hereby made subject to the 
provisions of this act" 12 Stat. 33. 

Section 8 of the act of July 23, 1866, entitled "An act to quiet 
land titles in Oalifornia," upon which petitioner chiefly relies, reads 
as follows: 

"That in ail cases where a claim to land by virtue of a right or title derived 
from the Spanish or Mexiean authorities has been flnally conflrmed, and a sur- 
vey and plat thereof shall not bave been requested within ten months from the 
passage of this act, as provided by sections six and seven of the act of July 
tirst, elghteen hundred and sixty-four, 'ïo expedite the settlement of titles to 
lands in the state of Oalifornia,' and in ail cases where a llke claim shall 
hereAfter be flnally conflrmed, and a survey and plat thereof shall not be re- 
quested, as provided by said sections within ten months after the passage 
of this act, or any final confirmation hereafter made, it shall be the duty of the 
surveyor gênerai of the United States for Oalifornia, as soon as practicable 
after the expiration of ten months from the passage of this act, or such final 
confirmation hereafter made, to cause the lines of the public surveys to be ex- 
tended over such land, and he shall set ofC in full satisfaction of such grant, 
and accordlng to the lines of the publie surveys, the quantity of land conflrmed 
in such final decree, and as uearly as eau be doue in accordance with sucb 
decree." 14 Stat. 218. 
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What Ift the jurisdiction, estent, and power of the district court 
and of the earreyor gênerai under the provisions of thèse acts? 
At the time of the rendition of fhe decree of 1859, grave doubts 
existed as to whether or not the district court had the power under 
that act to reject or approve the survey required to be made by the 
surveyor gênerai for California. With référence to the act of 1851 
numerous authorities hâve been cited by the respective counsel, 
a few of which will be noticed: 

In U. S. V. Possatt, 21 How. 44S, 450, 16 L. Ed. 185, where this 
court, presided over by the learned district judge who rendered 
the decrees under considération in the présent case, had, in con- 
formity with the directions of the decree, declared the external 
lines on three sides of the tract claimed, leaving the other Une to be 
completed by, a survey to be made, and from this decree the appeal 
was taken, the suprême court said: 

"It la asserted on the part of the appeUants that the district court has no 
means to ascertaln the spécifie boundaries of a conflrmed claim, and no power 
to enforce the exécution of its decree, and consequently cannot proceed further 
In the cause than It has done. The thlrteenth section of the act of 3d March, 
1851, maires it the duty of the surveyor gênerai to cause ail prlvate clalms 
whlch shall he flnally conflrmed to be accurately surveyed, and to fumish plats 
of the same. It was the practlce under the acts of 1824 and 1828 (4 Stat. 52, 
284) for the court to direct thelr mandates speclflcally to the surveyor desig- 
nated in those acts. And In the case Ex parte Slbbald v. U. S., 12 Pet 488, 
9 L. Ed. 1167. the duty of the surveyor to fulfill the decree of the court, and 
the power of the court to enforce the discharge of that duty, are declared and 
malntalned. The dutles of the surveyor begln under the same conditions, and 
are declared In slmilar language. In the acts of 1824, 1825, and of 1851. The 
opinion of the court Is that the power of the district court over the cause, 
under the acts Of congress, does not termlnate untll the issue of a patent con- 
formâbly to the decree." 

In June, 1859, Judge Hoffman, in U. S. v. Folsom, 7 Sawy. 602, 
612-617, Fed. Cas. No. 15,127, was again called upon to pass upon 
the question. In his opinion he states: 

"A decree havlng been entered at a former term conflrming the claim In this 
case accordlng to the boundaries mentioned in the grant, the appeal therefrom 
was, by consent of the district attorney, acting under the instructions of the 
attorney gênerai, dismissed. A motion Is now made that the survey be 
brought into court, to be examined and passed upon, and that a final decree 
be entered conflrming t» the claimants the lands so surveyed. This motion 
Is made that the court may exercise the jurisdiction which, by the récent 
décision of the suprême court In the case of U. S. v. Fossatt, 21 How. 445, 16 
L. Ed. 185, it Is supposed to possess." 

He then reviewed at great length the opinion of the suprême 
court in that case. His views in regard thereto are interesting and 
instructive. Among other things, he said: 

"That the suprême court hâve, in thelr opinion, laid down prinelples gener- 
ally applicable to ail cases, I thlnk, Is évident. In the flrst place, they discuss 
and décide the point whether this court has, by the act of 1851, any authority 
to décide questions of extent, location, and boundary. Such questions, they 
déclare, may be 'essential In determlnlng the validity of a claim,' and the 
power to décide upon 'validity' Involves the power to décide upon ail questions 
of boundary. * ♦ • I therefore thlnk that in ail cases where a decree of 
confirmation has been entered, and a survey undër it has been made, on which 
a patent Is abolit to Issue, which survey is objected to as erroneous, It is the 
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duty of the court to direct the survey to be returned to It, that it may hear and 
détermine the questions of location and boundary which may be raised." 

So much for the act of 1851. We now direct our attention to 
the views expressed by the courts with respect to the amendatory 
act of 1860: 

In U. S. V. Halleck, 1 Wall. 439, 434, 17 L. Ed. 664, Mr. Justice 
Field, in delivering the opinion of the court, after referring to the 
case of U. S. v. Fossatt, and to the fact that the district court had 
ordered the new survey to be returned into court, and that proceed- 
ings in regard thereto were pending at the time of the passage of 
the act of June 14, 1860, speaking with référence to said act, said : 

"Whatever question mlght be raised as to the jurisdiction of the district 
court to supervise the survey prevlous to that act, there can be none since its 
passage. That act applies not merely to surveys subsequently made, but also 
to such surveys as had been prevlously made and approved by the surveyor 
gênera], and returned into the district court upon objections to their correct- 
ness." 

In the Fossat or Quicksilver Mine Case, 2 Wall. 649, 712, 17 
L. Ed. 739, objections were made to the survey and location on 
the ground, among others, that the proceedings under the act of 
1860 were not judicial, but purely executive and ministerial. It 
was therefore contended that the appeal from the order or the de- 
cree of the district court regulating the survey and location ought 
not be entertained, because the court could only détermine the 
validity of the grant, leaving its survey and location to the ex- 
ecutive department of the government. Mr. Justice Nelson, in de- 
livering the opinion of the court, in reply to thèse propositions said : 

"We need only refer to the opinion of this court in the présent case the 
second time it was before us, as presenting a conclusive réfutation of thèse 
several positions. The fundamental error in tihe argument is in assumlng that 
the survey and location of the land conflrmed are not proceedings under the 
eontrol of the court rendering the decree, and hence not a part of the judicial 
action of the court. Thèse proceedings are simply in exécution of tlje decree, 
which exécution is as much the duty of the court, and as much withtn its 
competency, as the hearing of the cause and the rendition of its judgment, — 
as much so as the exécution of any other Judgment or decree rendered by the 
court. This power has been exercised by the court ever since the Spanish and 
French land clalms were placed under its jurisdiction. * • * The powers 
of the surveyor gênerai under thèse acts were as extenslve and as well deflned 
as under the act of 1851. The act of 1860 did not enlarge or in any way afCeet 
hls powers. They remained the same as before." 

With the view I take of the averments in the pleadings herein, 
I deem it unnecessary to discuss at any length the provisions ot 
section 8 of the act of 1866, because, if the decree of 1859 is not 
the anal decree, that act has no application to the proceedings 
herein. If the court retained jurisdiction under the acts of 1851, 
1860, and 1864, up to the time of the decree of 1871, and thereaftei 
until the patent was issued, that fact disposes of the motion made 
by the petitioner. The act of 1866 is not, and could not be, ap- 
plicable to this case, escept vpon the theory of the petitioner, that 
the decree of 1859 is the final decree, and that no survey was made 
thereunder until 1893, whereas the record shows, as averred in the 
pleading of the United States, that the decree of 1859 was supple- 
mented and modified upon application of parties interested in some 
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of thé lands embraced thereiii by the decree of J.871. The act of 
congress of 1866 may be more gênerai in its charactér, scope, and 
sffect tiian the previous acts. It willbe observed, however, that the 
act does not repeal the provisions of the act of 1851, or of the 
amendatory act of 1860, or of the act of 1864. 

But }i it should be conceded that petitioner's contention is true, 
viz. that this court had no jurisdiction, power, or authority over 
the survey under the act of 1866, and that the land department was 
therpby vested with the exclusive jurisdiction to judicially détermine 
"whether or not the survey of 1805 conformed to the decree of 1859, 
the question wonld then arise whether this court has any juris- 
dictiojj in the présent proceedings to compel the commissioner of the 
gênerai land office, the secretary of the interior, or the executive 
department of the government, to cause a patent to be issued in 
conformity therewith. Certainly not. If this court had no power 
to décide questions of locality and survey, and the land department 
was vPisted with exclusive jurisdiction in regard thereto, how could 
this court in the présent proceeding set aside the rulings in the land 
department refusing to grant a patent in conformity with the sur- 
vey made in 1895? There are ûd provisions in the act of 1866 to 
comnoi the corhmissioner of the gênerai land oflice or the secretary 
of the interior to approve the survey if it is deemed to be erroneous, 
or to give it any effect whatever if it is disapproved of for good rea- 
sons. For aught that appears in the pétition, the survey of 1895 
might hâve been rejected because it did not, in the opinion of the 
land department, conform to the decree; or the patent then applied 
for may hâve been refused because the decree of the district court 
of 1859 was not the final decree, and that the decree of 1871 had 
been enforced by the issuance of patents in conformity therewith, 
and that the questions of title and boundaries of the grant were 
thereby finally disposed of. No case has been cited by petitioner's 
counsel that would authorize this court to order the government or 
the offlcers of the land department to issue a patent in accordance 
with that survey. Noue having been found, it will be presumed that 
none exists. If the patents issued, in pursuance of and in con- 
formity with the decree of this court in 1871, approving the survey 
madê by the surveyor gênerai, are (as hereinbefore declared to be) 
valid, then it necessarily follows that the relief asked for cannot be 
granted. 

In De Guyer v. Banning, 167 U. S. 723, 736, 17 Sup. Ct. 937, 42 L. 
Ed. 340, et seq., which was an independent action in ejectment, the 
plaintiffs offered in évidence in support of their title a patent which 
did not grant lands that were excluded from the surveyed claim, and 
contended that they had the right to go behind both the survey and 
patent, and recover the possession of the lands so excluded, the 
same as they would hâve had the right to do if the lands had been 
included in both the survey and the patent. The court, with référ- 
ence to this contention, said: 

"In our opinion, if those who obtained the decree of confirmation objected to 
the survey as not being in conformity with that decree, their objection should 
bavé been made imown to the district court before the survey was transmitted 
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to the gênerai land office, or at least before it was acted upon and made the ba- 
sis of a patent. The patent was not issued until nearly a year after the survey 
was made and certified. Under the act of 1851, it was within the power of the 
district court to hâve required a survey in exact conformlty wlth its decree. Its 
jurisdiction over the subject did not end wlth the decree. The surveyor gên- 
erai was required by the statnte (section 13) to cause an accurate survey to be 
made of ail private claims finally confirmed under the act of 1851, and to furnish 
plats of the same. If he mislnterpreted the decree; if he made an Inaccurate 
survey, and excluded from it lands that were confirmed to the original claim- 
ants, — the court had authority to compel the proper exécution of its decree." 

After referring to many décisions of tlie suprême court upon thia 
subject, the court said: 

"We are of opinion that while it may be true, in some cases, that an action 
to recover possession of lands confirmed to a claimant under the act of 1861 
can be maintained before a patent is issued, yet a patent issued avowedly iu 
exécution of such decree was conelusive between the United States and the 
claimaats, and, until canceled, it alone détermines, jn an action to recover pos- 
session, the location of the lands that passed under the decree," 

— And thereafter discussed at great length the effect of a patent, ta 
which opinion référence is hère made, and to the authorities there 
cited. 

See, also, De Guyer v. Banning, 91 Cal. 400, 402, 27 Pac. 761, and 
authorities there cited. 

In Ohipley v. Farris, 45 Cal. 527, 538, which involved the title to 
lands alleged to hâve been coTered by a Mexican grant, and in re- 
spect to which there were proceedings under the act of congress of 
March 3, 1851, it was contended on one side that the patent was con- 
elusive upon ail points of the case, and put an end to ail questions 
of Unes and boundaries. On the other side it was insisted that the 
confirmation of the claim gave the claimant a perfect title, and 
that he could not be devested of title to any lands embraced in the 
decree of confirmation by a patent that excluded a portion of them. 
In answering thèse contentions the court said: 

"A patent issued under the act of 1851 is, as has often been held by this 
court, the final act in proceedings instituted for the confirmation of the claim 
of the patentée to land which had been granted by the former government, and 
for the ségrégation of such land from the public lands of the United States; 
and it is a record which binds both the government and the claimant, and 
cannot be attacked by either party, except by direct proceedings instituted 
for that purpose. Ijeese v. Clark, 18 Cal. 535. While it stands, the claimant, 
or those deriving title through him, will not be permitted to aver that the 
claim comprised other or différent lands from those mentioned in the patent. 
Such being the nature and effect of the patent, the évidence ofCered by the 
plaintifCs to prove that the patent was void was properly excluded. It is 
unnecessary, in order to give effect to a patent, to show an acceptanee of it 
by the patentée. The gênerai rule is that a patent takes effect upon its being 
issued, and it is unnecessary to show a delivery to or an acceptanee by the 
patentée. * • « it is contended by the plaintiiïs that the survey, which 
is incorporated into the patent, does not accord with the decree of confirmation, 
and that they are entitled to rely upon the decree — which is also incorporated 
into the patent— for title to lands within the decree, but not within the survey. 
This position cannot be maintained consistently with the views already ex- 
pressed as to the nature and effect of the patent. The patent purports to 
convey the lands descrlbed in the survey, and its scope cannot be extended, 
nor, on the other hand, can it be limited, by showing that the decree comprised 
a greater or less area than the survey. Nor can tlie claimant, after admitting, 
as he must, the conelusive effect of the patent, make out title to lands not 
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conVeyed by the patent, by the production of the proeeedlngs whicli culminated 
lu thé patent. The patent, while it remains in force, eonclùslvely détermines 
what lands the clalmant was entitled to under his claim and the deeree of 
confirmation. The claimant can neithér reform the patent, nor show that It 
Is in any respect Incorrect, In an action of ejectment." 

The merits of this case hâve been settled by the final deeree of 
this court, and the patents issued in conformity therewith. If the 
présent motion could be sustained, and a new order made in disre- 
gard of the final deeree of this court, it would open up a new field of 
inquiry, and create future litigation that would be endless. As 
was said by Mr. Justice Field in U. S. v. Flint, supra: 

"Of course, under such a system of procediu-e, the settlement of land titles 
in the state would be postponed indeflnitely, and the industries and improve- 
ments whlch require for their growth the assured possession of land would be 
greatly paralyzed." 

The obligatiqns resting upon the governmént concerning the Mex- 
ican and Spanish grants are purely political in their character, and 
are settled and discharged in such manner and upon such terms 
as they deem expédient. To quote the opinion of Mr. Justice Field 
in Beard v. Federy, 3 Wall. 478, 492, 18 L. Ed. 88: 

"By the act of March 3, 1851, they hâve declared the manner and the terms 
on which they will dlseh'arge this obligation. They hâve there establlshed a 
spécial tribunal, before which ail elaims to land are to be Investigated; required 
«vidence to be presented respecting the elaims; appointed law officers to ap- 
pear and contest them on behalf of the governmént; authorized appeals from 
the décisions of the tribunal, flrst to the district, and then to the suprême, 
court; and deslgnated offlcers to survey and measure off the land when the 
validity of the elaims is finally determined. When informed, by the action 
of its tribunals and offlcers, that a claim asserted is valid and entitled to 
récognition, the governmént acts, and Issues its patent to the claimant. This 
Instrument is therefore record évidence of the action of the governmént upon 
the title of the clalmant. By It the governmént déclares that the claim asserted 
was valid under the laws of Mexico; that it was entitled to récognition and 
protection by the stipulations of the treaty, and might hâve been located un- 
der the former governmént, and Is eorrectly located now, so as to embrace the 
premises as they are surveyed and descrlbed. As against the governmént, 
this record, so long as it remains unvacated, is conclualve. And it is equally 
concluslve against parties claiming under the governmént by title subséquent. 
It is in this effect of the patent as a record of the governmént that its security 
and protection ehiefly lie." 

The presumption of the law always is that the offlcers of the 
executive department of the governmént, who are specially charged 
with the supervision of matters in relation to the issuance of pat- 
ents, did their duty; and if, under any circumstances, their action 
can be sustained, it must be presumed that such circumstances 
existed. I am of opinion that it is the duty of this court, under 
the facts herein presented, to décline to review the action of the ex- 
ecutive department in refusing to issue a patent under the survey 
of 18&5, and to décline to grant the motion of petitioner to compel 
them so to do. The affirmative facts set forth in the demurrer 
constitute a Complète défense and bar to the relief prayed for by 
petitioner. The entire matter is res judicata. Prom the views 
herein expressed, and conclusions reached, it necessarily follows 
that the demurrer should be sustained, and the pétition dismissed. 
It is so oïdered. 
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MAT.COMSON v. WAPPOO MILLS et al. 

Ex parte PEOPLE'S NAT. BANK. 

(Circuit Court, D. Soutl» Carolina. February 1, 1900.) 

1, CoRPOBATioNa— RiGHTS op Third Parties Dealing with Offickrs— Diver- 

sion OP FUNDS. 

A bank ivliieh lield tlie indiviclual note of the président of a business 
corporation received a payment thereon by his direction from a debtor of 
the corporation. The président was sole manager of the corporation, and 
the owner of the greater part, if net ail, of its stock, and treated its busi- 
ness and property as his own, without objection from any one. Beld., that 
the bank was entitled to retain such payment without préjudice to its 
right to receive a dividend equally wlth other creditors, upon a claim it held 
against the corporation, from a receiver appointed to wlnd up its afCalrs 
in insolvency. 

2. Samb — InsoIiVency — Intbrest on Claims. 

The receiTer of an insolvent corporation, who has properly withheld 
payment of a dividend to a ereditor until he could obtaia the instructions 
of the court, is not personally liable for interest thereon; but, if he still 
has In his hands funds of the corporation, interest may properly be allow- 
ed and paid therefrom to place the créditer on an equality with others. 

In Equity. On application of receiver for instructions. 

James Simons, for receiver. 
W. C. Miller, for petitioner. 

SIMO]^TON, Circuit Judge. This case cornes up on a report of 
the receiver asking instructions of the court. Among the claims 
presented against the receiver is that of the People's National 
Bank, as holder of the bonds of the Wappoo Mills, collatéral security 
for a note of C. C. Pinckney, Jr., of f8,500. Under the order of 
distribution in this case a dividend of |2,ô72.98 is payable on thèse 
bonds so held by the People's National Bank. The receiver asks the 
instruction of the court under the circumstances hereafter stated. 
C. C. Pinckney, Jr., was indebted to the People's National Bank in 
two notes. One note vi'as for |8,500, secured by bonds of the Wappoo 
Mills as collatéral. The other note was for $1,500, secured by col- 
laterals also, but of a différent character. Mr. Pinckney was the 
manager and sole owner of the Wappoo Mills, a corporation. In 
July, 1897, the Wappoo Mills, through C. C. Pinckney, Jr., contract- 
ed to sell to the Etiwan Company, another corporation, 1,500 tons 
ground rock at a certain price. ' Mr. Sloan, the président of the 
Etiwan Company, says that when this contract was made the con- 
dition précèdent was that 50 cents of the price of each ton of ground 
rock should be paid by the Etiwan Company towards the payment 
of the debt due by C. C. Pinckney, Jr., to*^ the People's National 
Bank. Mr. Pinckney dénies that this was a condition précèdent 
to the contract of sale, but he says that he had promised to do 
this, and had assented to the payment. Some time afterwards, 
in a conférence with the président of the People's National Bank 
as to the renewal of his $1,500 note, he referred to and conflrmed 
the action of the Etiwan Company, in paying to the bank at the 
rate of 50 cents per ton on ail ground rock delivered to the Etiwan 
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Company under this contract. The sum s'o paid was |545. This 
sum was applied by the bank to the $1,500 note. When the dividend 
was declared, application was made to the receiver for the dividend 
payable çn the bonds of the Wappoo Mills held by the People's 
National Bank, The receiver had in his hagds a claim against 
the Etiwan Company for ground rock delivereS under the contract, 
— 1,094 tons of the 1,500 tons. , Having been informed that |545 
of the purchase money had been pàid to the People's National Bank, 
he did not feel himself authorized to pay the dividend to the bank 
until this |545 was paid to him, or in some way accounted for. 
This wàg his proper course. When the matter was explained to 
him, andhe ascertained that money due to the Wappoo Mills was 
paid on a debt due by C. C. Pinckney, Jr., individually, the receiver 
did not feel that he had authority to pass upon the validity of this 
action, nor to décide upon the right pf Mr. Pinckney to direct this 
diversion of a debt due to the Wappoo Mills. In this, too, he acted 
with prdpirjety. On this he asks the instruction of the court. When 
he reportèd the matter^ the spécial master was instructed to take 
and report testimony regarding it. The resuit of the testimony 
is stated above. Counsel hâve been heard, and tbeir argument, 
with the testimony, has been corlsidered. 

There can be no doubt that either before the contract of sale 
was consummated, or during its progress, or; it may be, after it 
was made, Mr. Pinckney agreed that 50 cents on the price of each 
ton of ground rock delivered should be paid in réduction of his debt 
to the People's National Bank; that this payiilënt wàs made by 
the Etiwan Company to the bank; and that îl^r. Pinckney ratified, 
conflrmed, and recognized it. The sole question, i^ as to his right 
to do this. Mr. Pinckney was thç sole manager ôf the Wappoo 
Mills; if not the only Stockholder, the owner of the largest part 
of its Stock. He managed' its affairs as if they were his own, and 
it is impossible; to extricàte them from his personal affairs. He 
exerclséd, without objection from any one, the right to use the 
property and funds of the Wappoo Mills as his owh. Under thèse 
circumstancés the Etiwan Company and the bank had the right 
to deal with him on thjs footing. His direction as to the payment 
of the price of the rock bound the Wappoo Mills, and it is a good 
crédit on the account due by the Etiwan Company to the Wappoo 
Mills. But the receiver would not hâve been safe in so treating it, 
except under the instructions of the court in this case. The bank 
appropriated, the money received from the Etiwan Company to 
the |1,500 note, instead of the $8,500 note. In the absence of any di- 
rection upon this toatter by its debtor, it had the right to make the 
appropriation, both notes having collaterals as security. The re- 
ceiver will, therefore, pay to the People's National Bank the divi- 
dend to which it is entitled on the bonds of the Wappoo Mills held 
and presentéd by it, without déduction. 

The counsel for the bank ask for interest on this dividend from 
the time when it was payable. Interest in cases pf this kind is 
allowed by' way of damages, or is the compensation paid for the 
use of the money detained, when such use has been or could hâve been 
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made. In the présent case the receiver was right in seeking in- 
structions of the court, and the delav which has occurred is in- 
cidental to ail litigation. Thomas v. 'Car Co., 149 U. S. IIG, 117, 
13 Sup. et. 824, 37 L. Ed. 663. The receiver did not and could not 
hâve used the money; so he is not liable personally for any in- 
terest. But, if he has in his hands any funds still liable for the 
debts of the Wappoo Mills, the bank is entitled to interest on its 
claim from the time of its demand. In no other way could it be put 
upon a footing with other creditors who received theii dividends. 
Armstrong v. Bank, 133 U. S. 433, 10 Sup. Ct. 450, 33 L. Ed. 747; 
People V. E. Bemington & Sons, 126 N. Y. 679, 28 N. E. 249. 



BRUNSWICK TERMINAL 00. et al. v. NATIONAL BANK OF BALTI- 
MORE. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1000./ 

No. 293. 

1. Statute of Limitations— What Law Goveiins. 

Code Ga. 1882, § 2916 (Code 1895, § 3766), providing that ail suits for the 
enforcement of rights accruing to individuals under statutes, "acts of in- 
corporation," or by opération of law, stiall be brouglit within 20 years 
after tlie right of action accrues, and not the statute of limitations in 
Maryland, applies to an action in Maryland against a stocliholder in a 
Georgia corporation to enforce his liability as stockholder as created by 
the charter of the corporation, within the rule that, where a statutory lia- 
bility is sought to be enforced, and the statute prescribes the period of 
limitation, the law of the forum, where contrary thereto, does not govern. 
S. FEDERAL Courts— Foi.LOwiNG Décision of Btatk Courts. 

A fédéral court will follow the construction given by the suprême court 
of a State to a statute of limitations of that state. 

Brawley, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

Henry W. Williams (Goodyear & Kay and Williams & Williams, 
on the brief), for appellants. 

D. K. Este Fisher and Allan McLane (William A. Fisher and 
James L. McLane, on the brief), for appeilee. 

Before GOFF, Circuit Judge, and BRAWLEY and WADDILL, 
District Judges. 

WADDILL, District Judge. This is an appeal from the decree 
of the circuit court of the United States for the district of Maryland 
dismissing the bill in equity flled in that court by the appellants 
against the appeilee. 88 Ped. 007. The bill was filed by the appel- 
lants, creditors of the Brunswick State Bank of Georgia, on their own 
behalf and on behalf of such other creditors as mightintervene against 
the appeilee, the ISfational Bank of Baltimore, alleged to be liable 
as a stockholder in the Brunswick State Bank. The Brunswick 
State Bank was incorporated by an act of the Georgia législature 
of October 24, 1881, and discontinued business, being insolvent, 
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on the 35tli of Maj, 1893. By its charter (section 9, p. 522, Laws 1889) 
it is provided: 

"Tàat said corporation shall be responslble to Its credltors to the exteat of 
Its property and assets, and the stockholders, In addition thereto, shall be In- 
dlvidually llable, equally and ratably, and not one for the other, as suretles 
to the credltors of such corporation, for ail contracts and debts of the sald 
corporation, to the extent of the amount of thelr stock therein, at the par 
value thereof , respectlvely, at the tlme the debt "was created, In addition to the 
amount Inrested in such shares." 

Code Ga. 1882, § 1496, further provides: 

"When a stockholder In any bank or other corporation Is Indlvidually liable 
under Its charter, and shall transfer hls stock, he shall be exempt from such a 
llabllity, unless he receives a written notice from a créditer, wlthln six 
months after such transfer, of hls intention to hold him liable: provided, he 
shall give notice for once a month, for six months, of such transfer, Imme- 
dlately thereafter, in two newspapers In and nearest the places where sald 
Institution shall keep its principal office." 

The appellee was at one time a stockholder of the Brunswick 
State Bank of Georgia, and, upon transfer of its stock, failed to 
comply with the statutory provisions last set forth, and appelJants 
claim that it has incurred the stockholders' liability provided for 
in the charter hereinbefore recited, and is liable to them in this 
suit. 

In the lower court the appellee appeared, and flled its answer, 
setting up, among other défenses, that of the statute of limitations, 
and insisted that the case was governed by the Maryland statute 
of limitations, applicable to actions of assumpsit or actions ot debt 
on simple contracts (Code Md. [Pub. Gen. Laws] art. 57, § 1), which 
requires the suit in such cases to be commenced within three years 
from the time the right of action accrues. The appellants, com- 
plainants in the lower court, demurred to the plea of the statute 
of limitations thus set up, and elected to stand upon the demurrer, 
and the case turned upon that question solely, the court overruling 
the demurrer to said plea, and dismissing the bill. 

The single question to be determined in this case is whether the 
statute of limitations of the state of Maryland or of the state of 
Georgia applies to the claim sued on. The merits of the case were 
not touched upon by the décision of the lower court, and it is not 
the purpose of this court to express any opinion thereon. It is a 
gênerai rule, too well settled to admit of serions controversy at 
this late day, that the remédies, as distinguished from the rights 
of the parties, are determined by the law of the forum, and that 
the statutes of limitations are part of the remedy, and not of the 
laws affecting rights. McElmoyle v. Cohen, 13 Pet. 312, 32T, 10 
L- Ed. 177; Bank v. Eldred, 130 U. S. 693, 696, 9 Sup. Ct. 690, 32 
li. Ed. 1080; Telegraph Co. v. Purdy, 162 U. S. 329, 339, 16 Sup. 
Ct. 810, 40 L. Ed. 986; Willard v. Wood, 164 U. S. 502, 520, 17 Sup. 
Ct. 176, 41 L. Ed. 531; Townsend v. Jemison, 9 How. 407, U L. Ed. 
194; Eailway Co. v. Wyler, 158 U. S. 285, 289, 15 Sup. Ct. 877, 39 
L. Ed. 983. There are, however, exceptions to this raie; one 
being where a statutory liability is sought to be enforced, and the 
statute prescribes the period of limitation. In this case the gênerai 
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rnle, adopting the statutes of limitations of the forum, is departed 
from, and the limitation prescribed by the act fixing the liability 
is applicable. Indeed, this principle was recognized by the learned 
judge in the court below in his opinion, but he proceeiîed upon the 
theory that there was no statute of the state of Georgia fixing 
the limitation in actions to enforce stockholders' liability. This, 
it seems, was a mistake, and that there existed such a statute. 
Code Ga. 1882, § 2916 (!Ck)de 1895, § 3766), is as follows: 

"AU sultB for the enforcement of rights accruing to Indlvlduals under stat- 
utes, acts of Incorporation, or by opération of the law, shall be brought within 
twenty years after the right of action accrues." 

This statute, in our opinion, governs in this case, and not the 
Maryland statute. It is exceedingly broad in its terms, and is ex- 
pressly made applicable to suits for the enforcement of rights ac- 
cruing to individuaJs under statutes and acts of incorporation. 
This statute has been construed by the suprême court of the state of 
Georgia, and by it held applicable to causes of action arising under 
acts of incorporation in that state. Insurance Co. v. Davis, 63 Ga, 
471. This case T:urned upon the question of whether the liability 
arising under the act of the Georgia législature incorporating the 
Georgia Masonic Mutual Life Insurance Company was subject to 
the period of limitation prescribed by the law of that state applica- 
ble to simple contracts, or by the act now under considération, and 
the court decided that the liability was a statutory one, lasting 
for 20 years, and that this act applied. A further présentation 
of the gênerai doctrine of a stockholder's statutory liability by the 
suprême court of the state of Georgia will be found in Banks v. 
Darden, 18 Ga. 318, 341. This court will follow the construction 
given by the suprême court of the state of Georgia to a statute of 
limitations of that state. No rule is, perhaps, more thoroughly 
established, and we know of no reason for disregarding it in the 
présent case. Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 
37 L. Ed. 316; Balkam v. Iron Co., 154 U. S. 177, 188, 14 Sup. Ct. 
1010, 38 L. Ed. 953. In Balkam v. Iron Co., supra, Mr. Justice 
White, speaking for the court, said: 

"No laws of the several states bave been more steadfastly or more often 
recognized by this court, from the beginning, as rules of décision In courts of 
the United States, than statutes of limitations of action, real and personal, as 
enacted by the législature of a state, and as construed by Its highest court." 

And in support of this position the unbroken décisions of the 
suprême court, commencing as early as 4 Cranch, and running down 
to the time of its delivery, were cited by the learned justice. In 
Flash V. Conn, 109 U. S. 371, 381, 3 Sup. Ct. 263, 27 L. Ed. 966, on 
an appeal from the circuit court of the United States for the dis- 
trict of Florida, it was held that the décision of the New York court 
of appeals, holding a certain statutory stockholder's liability not 
to be a penalty, but in the nature of a contract, and therefore not 
barred by the three-years limitation, as in the case of a penalty, 
but Ijy the six-years limitation prescribed as to contracts, was 
binding in ail jurisdictions, The court (Mr. Justice Woods) says: 
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, "We tWi^ thls Is a case where the construction of tbe state court Is entltlefl 
to grfàt, Irhôt concluslve, wéighï wltlj iis. It Is the settled construction of 
thé'li#'bf the State, upbn which the Wghts and liàbllltles of a large number of 
Itscitlzenstoust dépend; If the liabUIty of a stockholder under section 10 
arlses uponcbntract, the six-years, limitation appHes tp it; if the Uability is 
In the nature of a penalty, the thre.e-years limitation applies.; It is clear 
tha,t confijslon and uncértalnty would, resuit should the state and fédéral 
courts placé 'différent constructions on the section. Such resuit ought, if pos- 
sible, to be avolded. • • * If thls iwere a casé irising in the state of 
New York, we should, therefore, foUow the construction put upon the statute 
by the courts of that state. The circumstance that the casé cornes hère from 
the state of Florlda should not leave the statute open to a différent construc- 
tion. It wouid be an anomaly for thls court to put one interprétation on the 
statute In a case arlsing in New York, and a différent interprétation In a case 
arising in Florlda, Our conclusion, therefore, Is that this action was not 
brought to ehforce a Uability' In the nature of a penalty." 

The rule recognizing the statute of limitations of the state pass- 
ing the àct under which the Uability sought to be enforced arises, 
in cases of statutory liability, where there is a period of limitation 
preseribed, has been frequentlyfollowed by thie fédéral and state 
courts. Flash v. Conn, supra; The Harrisburg, 119 U. S. 199, 214, 
7 Sup. et. 140,30 L. Ed. 96e; Bank v. Francklyn,* 120 U. S. 756, 7 
Sup. et 757, 30 L. Ed;;825; Boyd v. Clarke: (0. 0.), 8 Fed. 849; 
Andrews V. Bacon (e. C;) 38 Fed. 777; Munos v. Southern Pacific 
Oo., 2 0. e. A. 163, 2 TJ,^B. App; 22, 51 Fed. 188; Theroux's Adm'x 
V. Eailroad eo., 27 U, S;/ App. 508, 12 0. O. A- 52, 64 Fed. 84; 
Eastwood v. Kennedy, 44 Md. 563; Railway Co. Vt Hine, 25 Ohio 
St. 629; O'Bhields v. RailWay Co., 83 Ga. 621, 10 S. E. 268, 6 L. R. 
A. 152. Thé reason upon which this line of décisions is based 
is that in the enforcement of a liability not existiag at common 
law, and arising by virtneof a statute, the right, ^as well as the 
mère remedy, is involved, and that to the statute in question alone, 
as construed by the conrts.of the state of its passage, can resort 
be had, either in the matter of the ascertainment of rights arising 
thereunder, or remédies provided thereby, The statute itself pre- 
scribes just what right it gives, and it can likewise provide the 
remedy for its enforcement, and the time within which it shall be 
operatiye. The Harrisburg, supra, was an admiralty proceeding 
in the/ÇJnited States district court for the state of Pennsylvania, 
in which the lî^-bility sougjit to be enforced was one arising under 
the statutes of the state of Massachusetts, occasioned by the wrong- 
ful death of the libelant; and the suprême court, speaking through 
Mr. Chief Justice Waite, said: 

"The statutes Croate ^ new légal Uability, wlth a right to a suit for Its en- 
forcement, proylded the suit l? brought wlthin twelve months, and not other- 
wise. The time within which the suit must be brought opérâtes as a limita- 
tion of the liability itself as created, and not of the remedy âlone. It is a 
condition attachedto the right to sue at ail. No one wlll prétend that the suit 
in Pennsyltanla pr the Indlctment in Massachusetts could bemalntained if 
brought or foundiafter the expiration of the year; andjt would seem to be 
clear thàt, If thé admiralty adopts the statute ah a, rule of right to be admlnis- 
teréd within Ite dwh jurlsdlctlon, it must take ïhe right subjéct to the limita- 
tions which hâve been made part of Its existence. It HiatterB not that no 
rights of Innocent parties hâve attaehed dwlng the delay. Time has been made 
of the essence of the right, and the right is lost If the time is disregarded. The 
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liability and the remedy are created by the same statutes, and the limitations 
of tlie remedy are, therefore, to be treated as limitations of the right." 

The Harrisburg was a case seeking to enforce a liability arising 
under the statute for wrongful death, and most of the cases last 
above cited are of the same character, though not ail of them ; 
notablj Flash v. Conn, Bank v. Francklyn, and Andrews v. Bacon, — 
the latter case being almost a counterpart of the présent one. But 
we perceive no good reason why the same gênerai doctrine ap- 
plicable to cases of liability arising under a statute should not ap- 
ply to cases like the one now under considération, where it is sought 
to impose upon stockholders in a corporation a personal liability. 
Such a liability is unknown to the common law, and exists only 
by virtue of the statute, and the limitation of the right imposed 
by the statute controls in the matter of Its enforcement. In Pollard 
V. Bailey, 20 Wall. 526, 527, 22 L. Ed. 378, Mr. Chief Justice Waite, 
in discussing the doctrine of the individual liability of the stock- 
holders in a corporation for the payment of its debts, thus states it : 

"The individual liability of stockholders In a corporation for the payment 
of its debts is always a créature ot statute. At common law it does not exist. 
The statute which créâtes it may also déclare the purposes of its création, and 
provide for the manner of its enforcement. The liability and the remedy were 
created by the same statute. This being so, the remedy provided is exclu- 
sive of ail others. A gênerai liability created by statute, without a remedy, 
may be enforced by an appropriate common-law actiqn. But, where the provi- 
sion for the liability is coupled with a provision for a spécial remedy, that 
remedy, and that alone, must be employed." 

And in the more récent case of Bank v. Francklyn, supra, Mr. 
Justice Gray, in referring to the principles as above settled, said : 

"Pursuant to thèse principles, this court has repeatedly held, not only that 
suits, either at law or in equity, in the circuit court, by ereditors of a corpora- 
tion, to enforce the liability of stockholders under a state statute, are gov- 
erned by the statute of limitations of the state (Terry v. Tubman, 92 U. S. 
156, 23 L. Ed. 537; Oarrol v. Green, 92 V. S. 50G, 23 L. Ed. 738; Terry v. 
Andersen, 95 U. S. 628,, 24 L. Ed. 365), but also that the question whether 
the remedy in the fédéral courts should be by action at law or by suit in 
equity dépends upon the nature of the remedy given by the statutes of the 
state (Mills v. Scott, 99 V. S. 23, 25 L. Ed. 294; Terry v. Little, lOL U. S. 216, 
25 L. Ed. 864; Patterson v. Lynde, 106 U. S. 519, 1 Sup. Ct. 432, 27 L. Ed. 
265; Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 203, 27 L. Ed. 966). See, also, 
Blair V. Gràv, 104 V. S. 769, 29 L. Ed. 922; Chase v. Curtis, 113 U. S. 452, 
460, 5 Sup. Ct. 554, 28 L. Ed. 1038." 

Counsel for appellee insists that the Georgia act of limitation, 
above quoted, does not apply, and should not control, in this case, 
because it is not a part of the act of incorporation of the Brunswick 
Bank of Georgia, under which the liability sought to be enforced 
arises, and that, inasmuch as this act contains no spécifie clause of 
limitation, the gênerai acts of limitation of the state of Maryland, 
and not those of Georgia, apply. We cannot accède to this propo- 
sition in this case. While there is force in the contention, and in 
some cases it would be doubtless correct, it is not, in our opinion, 
true hère. The statute of limitations of the state of Georgia sought 
to be applied was not, in its broader sensé, the gênerai statute of 
limitation of the state, as distinguished from a statute contained 
in the particular enactment; but it was the spécial statute of limi- 
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taticins 6Î that state, applicable to statutory liabilities, or liabili- 
ties arising tdldet» acts of incorporation, or by opération of law, in 
existence at the time and for years previous to the passage of the 
act of incorporation of the Brunswick Bank, and therefore must 
be considered as forming a part of , as read into, the act incorporat- 
ing the bank, as much so as if it had been formally incorporated 
therein, and the stockholders and ail persons dealing with this 
bank are presumed to know of its existence, and are bound by its 
ternis. For thèse reasons the decree of the circuit court dismissing 
the bill of the complainant is reversed, and the cause remanded, with 
instructions to said court to reinstate the same, and proceed therein 
to a final decree. 

BRAWLEY, District Judge, dissents. 



HIGGINS et al. v. BALTIMORE & O. R. 00. et al. 

(Circuit Court, W. Û. Pennsylvania. January 4» 1900.) 

Remotal of Causes— Ditbksitt of Citizknbhip— Formal Pabties. 

Where a blll filed in a state court against a stoekholder In a corporation 
shows that the only question Involved is the ownership ol the stock held 
by such défendant, the corporation Is not a necessary party, and its join- 
det as a défendant wlU not prevent the removal of the cause by the de- 
fendant stoekholder, where the requislte diverslty of cltizenshlp exlsts 
between hlm and the complainant.i 

On Motion to Eemand to State Court. 

Henry Crawford and Knox & Reed, for complainants. 
Johns McGleavr,', for Baltimore & 0. R. Co. 
Thomas Herriott, for Pittsburgh & W. Ry. Co. 

BUFFINGTON, District Judge. This bill was filed in the state 
court by citizens of New York against the Baltimore & Ohio Railroad 
Company, a corporation of Maryland, and the Pittsburgh & Western 
Railway Company, a corporation of Pennsylvania. Both complain- 
ants and the Baltimore Company are stockholders of the Pittsburgh 
Company, the Baltimore Company owning the majority of such stock. 
After presenting to the state court a bond and pétition for remoral, 
the Baltimore Company filed a copy of the record in this court. Com- 
plainants now move to romand. This motion is resisted by the Balti- 
more Company on the ground the bill involves "a controversy which 
is whoUy between citizens of différent states, and which can be fuUy 
determined as between them." If suçh be the fact, it follows this 
court has jurisdiction, the case was^ ^inder the provisions of section 
2, Act Aug. 13, 1888, rightfuUy reinoved, and the présent motion 
should bè denied. It is contended by the Baltimore Company that 
the question in this bill, to wit, the ownership of certain stock in the 

lAs to diverse eltlzenship as a ground of fédéral jurisdiction, see note to 
Shlpp v. Williams, 10 G. C. A. 249, and, supplementary thereto, note to Masoh 
V. Dullangham,.27 0. C. A. 298. 
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l'ittsburgh Company, is one wholly and solely between it and the 
complainants, and that plenary relief, to the fuU extent prayed in the 
bill, can be afforded complainants by a decree against the Baltimore 
Company alone, without référence to the Pittsburgh Company; that 
the latter company, while made a party respondent, is a mère formai 
one, and is not indispensable to the relief sought by a decree against 
the Baltimore Company. It is, of course, well settled that the juris- 
.diction of the fédéral courts cannot be defeated by the joinder of mère 
nominal parties. Wormley v. Wormley, 8 Wheat. 421, 5 L. Ed. C51; 
Bacon v. Eives, 106 U. S. 99, 1 Sup. Ct. 3, 27 L. Ed. 69; and cases 
cited in Wilson v. Oswego Tp., 151 U. S! 64, 14 Snp. Ct. 259, 38 L. Ed. 
70. The bill discloses that a receiver for the Pittsburgh Company has 
been appointed by this court. The fact that our receiver was not 
made a party suggests the drawers of this bill had not in view any 
relief or decree which would affect the property or corpôrate rights 
of that company. Indeed, the bill shows the complaint is wholly 
against the Baltimore Company, and the only question involved is 
the ownership of the stock held by that corporation. It is therein 
alleged such ownership by the Maryland corporation is ultra vires, 
and contrary to the constitution of Pennsylvania. Relief is sought 
against the Baltimore Company in three spécifie prayers: First, that 
it be decreed the purchase, ownership, and voting of said stock by the 
Baltimore Company is against public policy, and in violation of the 
provisions of the constitution of Pennsylvania; second, that such 
stock be sold, and pending sale the Baltimore Company be restrained 
from transferring it; and, third, that the Baltimore Company be en- 
joined from voting the stock. It will thus be seen, if thèse prayers 
are granted, the full measure of relief sought by the bill will be ob- 
tained by a decree, as prayed for, against the Baltimore Company 
alone. It is not sought to include or join the Pittsburgh Company in 
such decree, and its corpôrate rights or property are not affected 
thereby. It would therefore seem clear that, both by the subject- 
matter of the bill and the spécifie relief sought thereunder, a separable 
controversy is presented between citizens of New York on the one 
side, and a corporation of Maryland on the other. It is true the 
fourth prayer seeks a decree against the Pittsburgh Company, but 
the bill shows no complaint or cause of action against that corpora- 
tion. It is évident its relation to the case is merely formai. A de- 
cree against it would be a formai séquence to the third provision of 
the decree sought against the Baltimore Company, for, clearly, if the 
Baltimore Company were, under the third prayer, enjoined from vot- 
in^i the stock, the further enjoining the Pittsburgh (Company from 
receiving a vote already enjoined would be matter of form, not sub- 
stance, and would neither add to, nor detract from, the all-sufflcient 
decree against the Baltimore Company. Being of opinion, then, that 
the bill discloses, in the words of the act of congress, "a controversy 
which is wholly between citizens of différent states, and which can 
be fully determined as between them," the motion' to remand should 
be denied; and it is so ordered. 
99 F.— 41 
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. , WIUiSON et al. v. WINCHB3STER & P. R. CO. et al. 
(Circuit Court of Appeals, Pourtli Circuit. February 6, 1900.; 
No. 306. 

1. Courts— Rkmov AL of Cause— Diverse Citizbnship. 

An action between a citizen of West Virginia and a railroad company, 
a citizen of Maryland, brought Iri West Virginia, is rptnovable to the 
United States courts, although tlie llability of the railroad company is as 
lessee of another company, which was a citizen of West Virginia. 

2. Bpecipïo Pekfoemancb— Contbact to Maintain RaIlboad Station. 

Where a railroad company, in i considération of a conveyance by plain- 
tiff of a rlght of way througli hls land, agreed to establlsh and maintain 
a station on bis land, plalntiff to opgrate the station and receiye fées there- 
f or, and did maintain such station for- à period of years, ■ af ter whleh It 
réfused to do so longer, plalntiff' s remedy is by an action at law, and a bill 
for spécifie performance wlll no(t lie. 
8. Same— Account. 

When a railroad agreed, to maintain a station at a certain point, of 
WWch plaintifC was to be the agent, ànd It afterwards discontinued such 
station, and establlshed another at a^ différent point, plaintifC is not en- 
tltledi to an accountlng as to fées received at the latter, slnce the amount 
receiyed at one station vould not, prpye how mueh would hâve been re- 
celyed at another. 

Appeal froiû the Circuit Court of tlie United States for the Dis- 
trict of West Virginia* 

Thls Is an appeal from à decree of "the circuit court of the TJhlted States for 
the district of West Virginia, entered on the ITth of October, 1898 (82 Fed. 
15), overrullng the motion iof the complainants to remand the cause to the cir- 
cuit court of JefCerson county, In sald state, f roni which it had been removed 
into the fédéral court, and sustainlng a demurrer to complainants' bill, and 
dlsmisslng tlie same. The object ot the suit is to bave spécifie performance 
of a deed flled as Bxhiblt A with the blU, entered into on the 13th: of February, 
1850, between ithe, Winchester & Potomac Railroad Company of the one part, 
and John A. Thomson of the otljer, to the f oUowing effleet: 

"This indenture, made and dated the 13th day of February, in the year 
eighteen hundred and flfty,' between the Winchester & Potomac Railroad Com- 
pany of the one part, and Jno. A. Thomson of the other, wltnésses, an agree- 
ment between sald parties,, as follows, to wit: Whereas, the road or traeli of 
said company is so located as to pass through the laods of the sald Thomson, 
in the county of.Jefflerson; and whereas. In considération that sald Thomson 
relinquished to said company the rlght of way through hls sald lands, and 
waived ail clalm to damages, the sald company, on Its part, agreed to flx and 
establlsh, at a sultable place On said land, a dépôt or stopping place for putting 
down and taking up passengers, freight, etc.; it being further agreed that the 
necessary buildings, piatf orm, and other fixtnres and arrangements for that 
purpose should be er^icted and kept up by said Thomson at his own expense, 
subject to proper stipulations and conditions as to the charges for receiving 
and forwardlng storage, etc., and that said company should construct the 
side track and switches necessary for sald dépôt; and whereas, sald agreement 
has accordingly been in opération for many years, but bas never heretofore 
been reduced to form or put in wrltlng: Now, the design of this Instrument is 
to certify and préserve the proof of such agreement, the terms of which are 
more plainly stated as f ollows, to wit: The sald John A. Thomson hereby re- 
leases ail clalm to damages for the passage of sald road through his said lands, 
and guarantles and 'secures to said company the said rlght of way (as long as 
sald company or said road shali exist). (2) In considération thereof the said 
company wlll continue to observe and use the dépôt and stopping place now es- 
tablisàed at Summit Point, and commonly called 'Thomson's Depot,' as one of 
the company dépôts or stopping places. (3) That the company wlll not lun- 
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less compelled by law) establish any other dépôt or stopping place nearer to 
said Thomson than 'Caïneron's on the north, and Wade's on the south. (4) 
That said company shall maintain or keep up at its own expense a proper 
side track and sultable switches as now e^tablisbed at said dépôt, or as tbe same 
may be moditied by consent of said Thomson. But (5) said Thomson, on hls 
part, at ail times maintain and keep in good condition, at bis own charge, 
ail necessary and convenient buildings, platforms, flxtures, etc., for the récep- 
tion, proper storage, accommodation, and delivery of passengers, produee, 
freight, etc., at said dépôt, and that he shall keep a trustworthy and compétent 
agent at the same; it being further agreed and understood that said Thomson, 
or his agent or assigna, shall be entitled to the commissions and dépôt charges 
made at said establishment, but that the said charges, commissions, etc., at 
said dépôt shall not at any time be increased beyond the rates now allowed 
and charged at said dépôt, except wlth tbe permission of said company. It 
is further agreed that the fence near said dépôt, which séparâtes the rail- 
road track from the county road, shall be maintained by said Thomson, but 
the said company shall pay the reasonable charges for keeping it up. In tes- 
timony of which the said John A. Thomson bas heretofore set his hand and 
seal, and William L. Clark, président of said company, by direction of the 
dlrectors of the same, botli bereto affixed bis hand and tbe seal of said company. 

"John A. Thomson. [L. S.] 

"Wm. h. Clark, Président. [L. S.]" 

The appellants claiœ under the said Thomson by successive aliénations of 
his right in the property involved and his interest under said eontract, alleging, 
among other things, that the said railroad, extending from Harper's Ferry to 
Winchester, was built under a charter granted by the state of Virginia about 
the years 1831-32; that the same passed through tbe lands of the said Thom- 
son for about, a mile; that, pursuant to a verbal agreement entered Into at the 
time of the construction of the road, the provisions of said deed of 1850 were 
carried out between said Thomson and said railroad; that the said Winchester 
& Potomac Railroad Company continued to operate said road until the year 
1867, and carried out said eontract and deed; that in said year it leased its 
said road and franchises to the Baltimore & Ohio Railroad Company for a 
period of 20 years from July 1, 1S67; that tbe lessee continued tt> operate said 
road, and carry out the eontract and deed wlth the said Thomson and those 
claiming under him, until the month of March, 1875, when they arbitrarily 
refused longer to carry ont tbe same and use the dépôt mentioned in the eon- 
tract, built by the said Thomson at Summlt Point, and instead thereof, and in 
violation of the said agreement, established a dépôt or stopping place a quar- 
ter of a mile east or north of said Thomson's dépôt at Summit Point, where for 
several years it received and discharged passengers and freight carried by its 
trains, and that a few years after tbùs violatlng its undertaking established 
another stopping place or dépôt a few hundred yards west of said Thompson's 
dépôt, which is now the regular dépôt at Summlt Point, and the only dépôt 
there used by said road for its business; that both of the dépôts thus estab- 
lished were within the limits of "Wade's upon the south and Cameron's on the 
north," speciflcally mentioned in tbe eontract aforesald. Appellants allège 
that by this breacb of eontract they are greatly damaged; that tbe charges 
and commissions authorized and provided for by llie terms of their agreement 
with the said company amounted In gross, at the time of tbe breacb thereof, 
to between $1,500 and §1,800 per annum, and that they had been damaged to 
the extent of $10,000; that said appellees, notwithstanding their abandon- 
ment of the eontract aforesald in référence to their dépôt at Summlt, con- 
tinued to use the right of way over the lands belonging to said appellants. 
They further allège that after the abandonment of the eontract aforesald, some 
time prier to the year 3881 (the exact date not appearing), the appellants insti- 
tuted their suit at law against the Baltimore & Obio Railroad Company In the 
circuit court of Jeffierson county to recover damages, laid at $10,000, by reason 
of the breach of the eontract aforesald; that application was made by the ap- 
pellee to remove the case to the circuit court of tbe United States for the dis- 
trict of West Virginia, which motion the state court overruled; that tbe same 
was subsequently docketed in the United States circuit court for tbe district 
of West Virginia; that demurrers were flled to the déclaration in each court, 
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aad before the sajne were disposed of the papers in the state court were lost, 
aod that saJd suit is still pending in both tlie state and fédéral courts. The 
sald blll theueupon charges that complète and adéquate remedy cannot be 
afforded in a court of law, and that In the common-law action aforesald only 
a recovery can be; had as of the tlmé of Its Institution, whieh nécessitâtes 
other suits, and concludes with a prayer. f pr the spécifie performance of the 
covenants of the deed aforesaid, or a decree for such équitable compensation 
for the breaeh thereof as wiil secure to them the losses sustained, and for gên- 
erai relief, and malies the said Winchester & Potomac Railroad Company and 
the Baltimore & Ohio Eailroad Company parties défendant. 

A. W. McDonald (Benjamin Trapnell, on the brief), for appellants. 
John Bassel, for appellees. 

Béfîire GOFP, Circuit Judge, and PURNELL and WADDILL, 
District Judges. 

WADÏDILL, District Judge, aftér stating the facts as above, de- 
livered the opinion of the court. 

The assignments of error are that the court erred in refusing to 
rem and the cause to the state court, because the application for re- 
moval was not made in time; and also because the Winchester & 
Potomac Railroad Company, against which relief was asked, was 
a corporation of West Virginia, in which state appellants resided, 
and remdvàl ought not, theref ore, to hâve been made ; and, third, 
because the court sustained the démarrer to the bill and dismissed 
the same. 

The removal from the state to the fédéral court seems to hâve 
been seasonably and properly made, and it is unnecessary, with the 
view we take of the case, to détermine whether the Winchester & 
Potomac Railroad Company, a corporation chartered by the légis- 
lature of Virginia, has been made a West Virginia corporation by 
the laws of the latter state, or merely licensed to do business there- 
in. The Baltimore & Ôhio Railroad Company, as lessee of the Wln- 
diester & Potomac Railroad Company, is the défendant against 
whom relief is substantially asked, and that corporation has fre- 
quently been held to be a citizen of the state of Maryland, and not 
of the state of West Virginia. Hence the case was one properly 
removable into the fédéral court. Railroad Co. v. Harris, 12 Wall. 
G5, 20 L. Ed. 354; Martin v. Railroad Co., 151 XJ. S. 684, 14 Sup. 
et. 533, 38 L. Ed. 311, and cases there cited. 

Upon the merits of the case, it will be observed that the decree 
of the lower court dismisses the appellants' bill without préjudice 
to them to enforce any demand they might hâve against the appel- 
lees by action at law. 

The questions involved in considering the demurrer to the appel- 
lants' bill in this cause, and in determining the rights of the ap- 
pellants under the contract or deed aforesaid, set out in their bill, 
hâve recently been under review both by the suprême court of the 
United States and by the circuit court of appeals for. the Pifth cir- 
cuit. Railway Co. v. Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 
L. Ed. 385; Same v. Scott, 41 U. S. App. 624, 23 C. C. A. 424, 77 
Fed. 726, subsequently reported, on second appeal, in 36 C. C. A. 
382, 94 Fed. 341. The principles enunciated in thèse two cases are 
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in effect that, under a contract like the one under considération, 
the obligation to build and maintain the dépôt is discharged by its 
being once built and used and operated for the purposes for which 
it was intended, and that there is no continuing liability to keep and 
maintain the same, or any right of recovery for failure to do so. 
We do not feel called upon, however, to décide in this case whether 
the appellants will be denied ail remedy under their contract or 
not, as it seems qiiite clear that the relief asked cannot be afforded in 
a court of equity, and that their remedy, if any they hâve, is in a 
court of law. This spécifie question was determined in the case of 
Eailway Co. v. Marshall, supra. In that case, under a contract 
more favorable to appellants' view than the one sued on hère, for 
there the word "permanent" was used in connection with the es- 
tablishment of the terminus and shops of the railroad company at 
the city of Marshall, Tex., Mr. Justice Miller, in speaking for the 
court, held that it could not be supposed that the parties intended 
to covenant to build and rebuild, and never to change, any of its 
offices or the place of manufacturing cars or other machinery for 
the use of the company, nor that it would forever keep up for the 
town of Marshall this establishment when once organized; and, in 
discussing the question of the right to proceed in equity, the learned 
justice said: "But we are further of opinion that, if the contract 
is to be construed as appellant insists it should be construed, it is 
not one to be enforced in equity." Page 405, 136 U. S., page 849, 
10 Sup. et., and page 390, 34 L. Ed. And, after a review of the 
authorities at page 407, further stated: "Without more minute 
examination of the authorities on this subject, we are of opinion 
that the plaintiff is not entitled to any relief in a court of equity." 
The circuit court of appeals for the Fifth circuit, in Eailway Co. 
V. Scott, supra, following Same v. Marshall, supra, reached the 
same conclusion, and held that the défendant company was not 
liable in damages for removal of its dépôt to some other place. 
The facts in this latter case are substantially the same as in this 
case. 

The fact that under the contract sued on the appellants claim 
the right to receive certain commissions and dépôt charges, and 
that in their bill they ask for an account, showing the revenues 
from the dépôt, does not materially afifect this case, as it is ad- 
mitted that no dépôt has been maintained under their contract at 
the place therein provided for, during the period covered by this 
suit, and it does not follow that an accounting of the revenues at 
another dépôt, at some other place maintained by the company, 
would throw any material light upon the damages claimed for 
breach of this contract, and which damages can be more readily 
determined in a court of law by a jury than in this forum. 

It may be further remarked that no suiHcient reason is given for 
the great lapse of time that took place between the breach of this 
contract and the institution of this suit. From March, 1875, until 
the institution of this suit, on the 27th of October, 1893, covers a 
period of nearly 19 years; and if it be contended that the tim(> 
covered by the common-law suit, which is still pending, should not 
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be computed in jtl^is estàmate,,.tJien some 18 j^&vs hâve elapsed 
during which: tiiae this suit ;Co^id: bave been in8l;ituted. Under tbe 
familiar pi-incipil^ Of equity, tbis suit for the speci^ç performance 
of tbç cpntractiued on cannotbe maintaiued, and tbe decree of tbe 
lo-ïver^ cp^rt dismîssing tbe appellants' bill, witbout préjudice to 
maii^tain any appropriate action at law of wbicb tbey may be ad- 
vised, is bereby affirmed. 

TURNELL, District Judge (concurring). I concur in tbe reason- 
ing and conclusions of Judge WADDILLi. The judge helow in re- 
fusing to remand seems to ha,ve had in mind tbe décision of tbe 
suprême court, filed subséquent to bis décision, in Louisyllle, N. A. 
& O.K Co. V. LouisTille Trust^ Co., 174 U. S. 552 et.seq., 19 Sup. 
et. 817 et seq., 43 L. Ed. lOSl.et sgq., and tbe cases tbere.cited witb 
approyal. For tbe purpôses of jurisdiction a corporation is a citi- 
zen o.f one state only, and state législatures cannot pass acts to 
affect tbe . jurisdiction of tbe;: .fédéral courts, wbether so intended 
or not. The conclusion, fherefore, would be Sound, even if tbe 
Winchester & Potomac Railrôad Company were not à mère nominal 
party deïendant 



JOltNSON V. SOUTHERN BUILDING & LOAN ASS'N, 
. (Circuit Court, W. D. Virginia. October 9, 1899.) 

1. COnRT COMMtSSlONEKS— PcfrEBS. 

It Is not within ttie authority Of a master commissioner to détermine 
tliat a party or other pérson is in contempt of the court, -Whose decree the 
maater. Is exe.<;vitjng, and on that ground to deny sucli person tlie right to 
be represented by counsél, befofe liiœ; sueh powér being veated in the 
court, kloùe. , 

3.' RECKivEUs— ExthatebritOrial Rights— Suits in Otskr Jûbisdictions. 

Wlien a fédéral court bas appointed a recelver for the property of an 
insolvent: corporation within its Jurisdiction, it will not permit bis conduct 
of litigation before a master respécting claim? against the estate prosecuted 
under the court's authority to be interfered with by a receiver subse- 
quently appointed for the same corporation Jn another jurisdiction; and 
the foreign recelver has no right, through eomity or otherwise, to be rep- 
resented by counsel in such litigation. 

3. Insolvent Corporations— Rkceivership—Rights of Corporation. 

ïhe corporation is not extinguished, however, by reason of Its insol- 
vency, or the appolntmerit of ïecelvers for its property; and, belng a party 
to the suit, it has a right to àjipear by counsel eraployed wlthout cost to the 
estate in the hands of the recelver. 

Upon tbe joint pétition of the Bouthern Building & Loan Associa- 
tion and D. A. Oarpenter, receiver, appointed by tbe chancery court 
of Knox county; Tenri., in the chancery cause ofj. T. Barrow and 
others against the Southern Building & Loan Association, pending 
in that qoiirt. 

Fulkerson, Page & Hurti f or petitioners. 

Moore & Addison andJ. H. Larue, for J. R. Miller, receiver. 

PAUL, District Judge. In this cause, on tbe 27th of January, 
1897, thç plaintifl, Linda H. Johnson, flled in tbis court a creditors' 
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bill on behalf of herself and ail other creditors of tlie défendant, the 
Soutliern Building & Loan Association, alleging the insolvency of 
the défendant corporation, and the possession by it of assets in this 
district, and praying for the appointment of a receiver within the ju- 
risdiction of this court, and for the injunction usually granted on> 
the appointment of a receiver. A temporary receiver was appointed, 
an injunction awarded, and a rule issued to show cause why the ap- 
pointment of a receiver should not be made permanent. On the hear- 
ing in the month of July, 1897, of the rule to show cause, the order 
appointing a temporary receiver was made permanent, and the in- 
junction against ail creditors and stockholders of the corporation, 
restraining them from interfering with the property of the corpo- 
ration, and forbidding its offlcers and agents from interfering 
with or disposing of its property within the jurisdiction of this 
court, was continued in force. The cause was referred to a master 
commissioner to take an account of the assets of the défendant 
corporation within the jurisdiction of this court, and of the claims 
of creditors. On the 16th day of April, 1897, J. T. Earrow and wife 
filed their bill of complaint in the chancery court of Knox county, 
Tenu., against the said the Southern Building & Loan Association;^ 
and on a hearing that court adjudged the said corporation to be in- 
solvent, a:nd appointed D. A. Carpenter and John W. Conner re- 
ceivers. The order of référence is still pending, uncompleted, be- 
fore the master commissioner of this court. The pétition states that 
there is pending before the commissioner, among other matters re- 
ferred to him, an inquirj' as to the "liability of tbe flrm of Miller & 
Warden for a loan made by said association, and as to whether, by 
reason of alleged négligence of the Southern Building & Loan Asso- 
ciation in placing and taking ont insurance upon the property con- 
veyed in trust to secure said loau, the said Miller & Warden are en- 
titled to hâve the collatéral bond and deed of trust exccuted by 
said Miller & Warden canceled and delivered up, and the said 
building and loan association, and ail persons claiming under or 
through it, perpetually enjoined from collecting the said bond, and 
from enforcing the said deed of trust." The pétition further states 
that on the 22d of August, 1899, the said D. A. Carpenter, re- 
ceiver, employed certain attorneys to appear before the commis- 
sioner to represent the interests of said Carpenter, receiver, in 
the matter of the daim against Miller & Warden; that on the 
25tli of August, 1899, the défendant the Southern Building & Loan 
Association employed the same attorneys to represent said as- 
sociation in the matter in controversy. Objection was made to the 
appearance of said Carpenter, receiver, and of said défendant asso- 
ciation by counsel for said Miller & Warden, and by counsel for the 
receiver of this court. The chief grounds of objection were that the 
only issue involved was one between the receiver of this court and the 
said Warden & Miller, and that neither said association nor said Car- 
penter, receiver, had the right to appear, by counsel or otherwise, 
in the controversy ; that the said Carpenter, receiver, and said build- 
ing and loan association were in contempt of this court, in refusing 
to obey its orders requiring them to produce before the commissioner 
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certain deeds, notes, and other documents necessary to tlie proper 
taking o{ the account ordered. The coiumissioner sustained the ob- 
jections taken to Cai'penter, receiver, and said building and loan as- 
sociation appearing in tbe causé by coùnsel. Tlie reasons given by 
the commission^r are, briefly, that no one except J. K. Miller, the re- 
ceiver of this court, has any right to proseeute the claim against 
Miller & Warden; that the attorneys for the Southern Building & 
Loan Association and Carpenter, receiver, hâve not been employed by 
J. R., Miller, the receiver in this cause ; that said Carpenter, receiver, 
is in contempt of this court, by reason of his failure to deliver to J. 
R.,i|iller, the receiver of this coui-t, the papers he was directed to 
deliver by decree of July 22, 1897, and by reason of his failure to 
pay dividends to any stockhblders in this district who hâve proven 
their claims in this cause; that to permit said counsel for the South- 
ern Building & Loan Association and for said Carpenter, receiver, 
to appear in the cause, would lead to confusion, etc. 

The action of the commissioner in refusing to allow counsel tO ap- 
pear at the instance of Carpenter, receiver, or of the Southern Build- 
ing & Loan Association, on the ground that they are in contempt of 
this court, in not obeying its former orders, cannot be maintained. 
There has never been any report to this court, either by the receiver 
iii this cause or by the commissioner, showing that its orders hâve 
been disobeyed by either of the petitioners. Certainly no process of 
attachment for contempt has been issued, executed, returned, heard, 
and judgment for a contempt entered thereon by the court. Until 
thèse steps are taken, no person, whether a party to the cause or not, 
can be held in contempt of the court for disobedience of its orders. 
It is not within the authority of a master commissioner to déter- 
mine that a party to a cause or other person is in contempt of the 
orders of the court whose decree the master is executing. This power 
is conferred on the court alone. Section 725, Eev. St.; Besty, Fed. 
Proc. (9th Ed.) 838; 1 Fost. Fed. Prac. § 341. The prominent ques- 
tion presented by the facts in this matter is the right of the peti- 
tioners, or either of them, to interfère in the management of the 
cause pending in this court. The receiver of this court was ap- 
poiuted nearly two months before said D. A. Carpenter vi^as appointed 
a receiver by the chancery court of Knox county, Tenu. The re- 
ceiver of this court was directed, by the decree appointing him, to 
take charge of ail the property and assets of every kind within this 
district belonging to the insolvent corporation, the Southern Build- 
ing & Loan Association. He did so, and now has snch property in 
his custody and under his control. The jurisdiction of the fédéral 
court being flrst invoked, it will retain its jurisdiction, and any inter- 
férence on the part of the state court with property at the time 
within the jurisdiction of the fédéral court is unauthorized. Gluck 
& B. Eec. 71. The doctrine as; to the right of a receiver to sue in a 
foreign jurisdiction is thus statéd by the suprême court in Booth v. 
Clark, 17 How. 322, 15 L- Ed. 164: 

"We think that, a receiver has never been recognized by a foreign tribunal 
as an actor in a suit. He is not within that cçmity which nations hâve per- 
mitted, after tlie manner of such nations as practice it in respect to the judg- 
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tnents and decrees of foreïgn tribunals, for ail of them do not permit it in 
the same manner and to the same extent, to make such comity international 
or a part of the law of nations. * * * He [the receiver] has no extraterri- 
torial power of officiai action; none which the court appointing him ean confer, 
with authority to enable him to go into a foreign jurisdiction to take possession 
of the debtor's property; none which can give him, upon the principle of 
comity, a privilège to sue in a foreign court or another jurisiiietion, as the 
judgment créditer might hâve done, where his debtor may be amenable to the 
tribunal which the creditor may seek." 

The court states the reasons on which its décision rests as f ollows : 

"We think that a receiver could not be admitted to the comity extended to 
iudgment creditors, without an entire departure from ehaneery proceedings as 
to the manner of his appointment, the securitles which are taken from him for 
the performance of his duties, and the direction which the court has over him 
in the collection of the assets of the debtor, and the application and distribu- 
tion of them. If he seeks to be recognlzed in another jurisdiction, it Is to 
take the fund there ont of it, without such court having any control of his 
subséquent action in respect to It, and without his having even officiai power 
to give security to the court, the aid of which he seeks, for his f aithful eonduct 
and officiai acoountability." 

The doctrine as stated by the suprême court has been followed by 
fréquent décisions both in the fédéral and state courts. It is cited 
with approval by the suprême court of appeals of Virginia in Davis' 
Adm'r v. Snead, 33 Grat. 705. Reach, Eec. §§ 680, 681. While the 
gênerai rule as to the incapacity of receivers to bring suits in a for- 
eign jurisdiction is as stated above, the courts hâve, as a matter of 
comity, relaxed its rigor, and allow a receiver to sue in other states 
to enforce his rights. Id. § 682. But the doctrine of comity has 
never been carried to the extent of allowing a receiver in a foreign 
jurisdiction to interfère, by attorney or otherwise, in the eonduct 
of litigation in a cause where the home court has appointed its own 
receiver. The receiver of the court in which the litigation is pend- 
ing is responsible for its proper eonduct, He has, as an officer of 
the court, given bond conditioned for a faithful discharge of his 
duties. The receiver of a foreign tribunal wîU not be allowed to 
intrude himself, against the protest of the home receiver, into a cause 
in wl^ch he has no interest to protect and no rights to enforce. 
Nor has an insolvent corporation the authority to interfère with the 
receiver appointed to take charge of its assets, in his efforts to re- 
duce the same to possession. The corporation is not, as contended 
by counsel for the receiver, by reason of its insolvency and the ap- 
pointment of a receiver, extinguished. Second Nat. Bank of Pater- 
son V. New York Silk Mfg. Co. (C. C.) 11 Fed. 532. One of the inci- 
dents of a corporation is perpétuai succession. " 

In Wait, Insol. Corp. §5 34, 36, it is said : 

"We know of no t>ositive rule of law that prevents an insolvent corporation 
from contlnuing business. * * * And the appointment of a receiver of a 
railroad corporation does not necessarily prevent the direetors from diseharging 
their funotions in matters not affecting the reeeivership, and an injunction re- 
sfraining any action whatever on their part will not be considered necessary 
to accomplish the objects of the reeeivership." 

The corporation inthis case, being a party to the suit, has a right 
to be represented by counsel before the master during the taking of 
the account ordered, in order that it may look after the gênerai inter- 
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esta pf the icompany. But such counael must be employecLat its o\7n 
exî>eriëé, aiid wzUnot be permitted to interfère With the reeeiver in 
the coAductof^^he business in'trusted to him. The receiTer in this 
cause is under instructions froni; the court not to empj.6y attbrneys 
without flrst submitting to the court the necessity of such employ- 
naent, the charaétef of thé services to be rendered, and the compen- 
sation to be paid. On the approval of the court, he càn contract 
with counsel. The court will not compel the reeeiver to àccept the 
services of attorneys coûtrary to Ms wishes, and, against his protest, 
burden the fund in his hands with the fées of what he regards as 
uhnecessary feounseL An order will be entered in aceordance with 
the views of the court. 



RUFB V: OOMMBRGIAL. BANK OF LYNCHBUEG, VA. 
(Circuit Court of Appeals, ï'ourtJi Circuit February 6, 1900.) 

No. ai4. 

1. /UDGMBNTS— ASSIGSTMBNT. 

Promises by a debtor to pày tlie dpbt out of the prbceeds of a Judg- 
ment in a pending action, àad' to assign such judgment în payment of 
thé debt, do: mot amount ,1» an équitable aasignment, as against other 
creditors, where there was po àssignment In fact, and the ;debtor after- 
wards refusedtf» exécute such an assignmeut. 

3, Samb. ,. ,, ,,.,' .,,,,,',,■., 

An instrûtoent éxecuted by a judgment credJtor,glviri^ an irrévocable 

powér of'attorriey to his counsel to cOllect the jUâgment* and making It 

his duty, àfter paying his! own: fœs', to pay a sum diie from the judg- 

, -ment créditer; to a third i)ergofli| and providing thaf, ''this àssignment sliall 

in no wise cpntrol" such counsel tft, the management ft^ tlie cause or his 

fight to effect a coinpromis'e, opérâtes as an asslgiiiûent of the Judg- 

'■ '''ment. "' ;'■'■" '■'''" ' • "'■_■' ■ * ' ,'*•■■;::■;■■ 

■3.''8amb. ' ■■"' ' ■'■ ■'' ^ ■'■'■ '•::.. I ■■ ■ 

S- ■' EeOdlng an apP'Sal from a Judgment, the judgmeiit créditer assigned it 

1,;,; to his attoj:fl,ej3f, tp payj l^rst, hla own fées, and then a debt due to a third 

person, an^ re^çrving a ri^htî to the attorney i tp conapromlse the action. 

' Afterward^ the' judgiûent Wàë sét aslde, and a compromise judgment en- 
tered foi? a nJùeh lefes sam. Èelë; tliat the assigrimerit opéra ted as an as- 
tîslfenment of thé flatter judgment. : : 

I Appçàl fromi,1iiie,Oirciiit Court 6f the United Stages for the West- 
ern district, oÏYiii'ginia. * ! ^ 

Xhls is an appeal from the circuit; court of the United States for the West- 
erti district of Yirginla. 92 Fed. 7àp. The matter in issue is the right to the 
prciéeeds of a jùdgrn'eht dbtalned, pn 'the law side of that éoùrf,' in thé hkmé Pf 
F. M. Threadgillagaliist Thomas 'C. Platt, président of the United States Ex- 
press Company. The parties to thla issue are the Commercial Banli of Lynch- 
burg, Va., on the one side, anc^i P. JBufe: on the other. , i, 

F. M. ThreadglU was a dealer in clgars and tobacco in Lynchburg^ He held 
à large clalm a^llièt the United States Express COmpaiiy, a jolnt-Stocli Com- 
pany, Of whicB Thorhas C. Platt 'ivas' the président and r'éjpresentative. He 
Wàs Ihdebted làrgèly ' to P. Kùfe,'ànd also to tihe Oomniérclar Bank. His 
clàlrfl against the express comi«ltiy -arpse from the transpçJrtatiOn by it bf 
many boxes of ci^rs Intrusted ;td it by him, afld Tvhich Tveré elther lost or 
not delivered by it. Rufe was a iBanafàcturer Of Cigai-s, ahd ThreadglU owed 
him a large sum of money for tbe' pwrchase of cigars,^the same clgars which 
he had intrusted to the ëipre^s éoifapaiiy, for whlch he was suing It. He also 
was a large debtPt tP'the Comméteial Bank for liioneys lent In his buâiuess, 
and also to ald him lu his contract with the express company,- Threadgill 
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made efforts to settle with the express company before suit, and, falling this, 
he brought bis action on the law side of ■'be circuit couit at Lyncbburg. On 
27tb April, 1894, he obtained a verdict for $54,371, and entered judgnient ac- 
cordiugly. During tbe negotiations before suit, and peuding tbe suit and 
after judgment, Mr. ïhreadgill wrote many letters to Kufe, in wbicb he de- 
clared a flxed intention to pay him out of the results of bis suit against the 
express eompany and tbe judgment tbereon. It is claimed, upon tbe part 
of Kufe, that thèse letters amount to an équitable assignment of bis claim 
against tbe express company to Rufe. A careful examinatiou of tbe letters 
betrays an intention to pay Mr. Rufe, perhaps a désire to assign the claim 
on terms, but they do net show that this intention was ever carried into effect. 
This is demonstrated by two facts in the record. In a letter of Capt. Charles. 
M. Blackford to the attomey of Mr. Rufe, dated as late as 21st September, 1897, 
this gentleman says: "He [Mr. Tbreadgill] still seems unwilling, however, 
to give any assignment which will give Mr. Kufe any priority, should the 
claim be eolleeted, or any part thereof." ïbis letter was written after the 
transaction with the Commercial Bank, hereafter to be related. ïbe other 
fact is that Mr. Rufe, after the verdict for $54,371, instituted attachment pro- 
eeedings in the state of New York against the United States Express Com- 
pany, seeking to reeover this money, as money due to Tbreadgill, to pay 
ThreadgiU's debt to bim. Mr. Tbreadgill, while he was encouraging Mr. Rufe, 
also encouraged the bank. He repeatedly expressed hls intention to pay tbe 
ijank out of the proceeds of this claim, using pretty strong language. The 
cashier of the bank was so much Impressed by this that he was of tbe opinion 
that a distinct unUerstanding existed between Tbreadgill and the bank that 
the latter should bave an Interest in any money recovered from the express 
company, after counsel fées were paid; that "we [the bank] should hâve 
the first money after tiie counsel fee was paid," and even stronger than that 
In this case, also, however marked the expression of intention, there was no« 
positive act, irrévocable in its cbaracter, dignified enougb to be called an as- 
signment. In bis answer, Mr. Tbreadgill does not admit that he made any 
assignment to Rufe in thèse letters, or in any way, prior to the second trial 
of bis case, which will be alluded to hereafter. 

Verdict and judgment haying been rendered for F. M. Tbreadgill against 
the express company, a writ of error was granted to the suprême court of 
the United States, and the cause appeared on the docket of that court. Be- 
fore tbe case was reached, upon discovery of certain facts not necessary to 
be mentioned hère, a bill was flled on tbe equity side of the circuit court for 
the Western district of Virginia, setting out thèse facts, and praying an In- 
junetion against tbe enforcement of that judgment This bill was answered, 
and the cause was at issue. Pending the cause, on 22d January, 1897, F. M. 
Tbreadgill executed the foUowing paper: "Know ail men by thèse présents 
that tbe undersigned, F. M. Threadgill, hereby constltutes and appoints Charles 
M. Blackford bis attomey in fact, as well as in law, to collect from the United 
States Express Company tbe amount of a judgment in bis favor obtained at 
the April term, 1895, of tbe circuit court of tbe United States for the West- 
ern district of Virginia, in a suit wherein be was plaintiff, and Thomas C. 
Platt, etc., was défendant, and the amo<mt of which judgment is 1^54,371.00, 
with interest from the 27tb day of April, 1894. This power of attorney sball 
be irrévocable. It shall be tbe duty of the said Charles M. Blackford, upon 
collecting the said judgment, or so much thereof as may be collectible, after 
paying the late firm of Kirkpatrick & Blackford their fee, as per -written eon- 
tract with said Threadgill under date .January 8, 1896, to pay to the Commer- 
cial Bank of Lyncbburg the sum of $8,259.00, with interest thereon from the 
Wa day of February, 1897, and also to pay to the said bank any sum vs'hich 
the said bank may, at the time of such payment, bave paid out by way of 
premium on sundry policies of insuranee upon the life of the said Thread- 
gill, held by the said bank under an assignment made by him and wife to the 
said bank on the 18th day of May, 1896, with any interest which may hâve 
accrued thereon. But it is distinctly understood that this assignment shall 
in no wise control or affect tbe judgment of the said Kirkpatrick & Black- 
ford in the management of the said cause, and they shall hâve the same power 
to compromise the same which they had before this assignment was made." 
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The resnlt of the proceedlng in equlty was an Injunctlon against the enforce- 
ment of the judgment upon the vérdjet of Aprll term, 1896, upon the condition 
of a new trial of the law case. ThlS latter case was heard in Pejpémber, 1897, 
and during the trial a compromise was reached, resulting in a verdict for 
Threadgill of ?6,000. The connsel for Mr. Rnfe, who were présent at this 
trial, taliing no part therein, but watching the interests of their client, were 
consulted by eounsel for Threadgill before the latter would consent to the 
coïnpromise. After the compromise was concluded and communleated to 
the court, the presiding judge ihstructed the jury to find a verdict for plain- 
titf for $6,000. Before the verdict was rendered by the jury, eounsel for 
plaintiff, Threadgill, aslted the prêsiding judge "to direct that the verdict, 
whatëvér it might be, when rendered by the jury, was for the use of P. Bufe, 
a crèditor of Threadgill, subjeet to a lien fôr eounsel fées." Qounsel repre- 
senting the Commercial Bank objected to thls, and, after discussion, the pre- 
siding" judge ordered that a mémorandum of the statement of ThreadgiH's 
eounsel be made upon the recotd. 

Threaâgili had enterçd into a eontract with his attorneys before the trial, 
flxlng their compensation, at ail events, at $10,000. Of their own accord they 
reducéd tbeir fées to $2,000. This amoùnt, with the consent of ail parties, 
without préjudice, has been pald. There remains the sum of $4,000. This 
last-named sum is the subject-matter of the case before us. 

The Commercial Bank of Lynchburg flled its bill, claiming that under as- 
signment from Threadgill they are entitled to the remainder of thls judgment, 
and it prayed that it may be so decreed. To this bill Thomas C. Platt, Charles 
M. Blackfo'rd, survlvor of KIrkpatrick & Blackford, who were Threadgill's 
attorneys, F. M. Threadgill, and P. Rufe are parties défendant. Mr. Platt 
answers, admitting that he has in hand to pay on this judgment the sum of 
$4,000, and asks leave to pay this sum into court, and thereupon he disclaims 
ail interest in the suit. Mr. Blackford also disclaims. Mr. Threadgill an- 
swers, reeognizing Rufe as entitled to the fund by reason of the occurrence 
at the trial. Rufe claims the fund as under assignment from Threadgill, 
who, as'he daims, began and condueted the suit for his use. The cause, be- 
ing at issue, was heard by the court below on the pleadings and t«stimony, 
and after argument. The dasree is wholly in favor of complainant, who is 
held entitled to the fund. AU the défendants but Mr. Rufe are dismissed from 
thls suit. He has been allowed an appeal. The case comes hère on excep- 
tions. 

Beverley T. Crump and P. S. Kirkpatrick, for appellant. 
Eandolph Harrison, for appellee. 

Before SIMOÎN'TOîsT, Circuit Judge, and BKAWLEY and WAB- 
DILL, District Judges. 

SIMONTOX, Circuit Judge (after stating the facts as above). 
Both parties in this appêal claim under F. M. Threadgill. It is évi- 
dent that Threadgill, up to the trial in December, 1897, had made 
no assignment of his claim against the express company to Rufe. 
He had professed and promised, and was libéral in expressions of 
future intentions. But no act was done carrying the professions, 
promises, and intention ipto efifect. This is manifest from the let- 
ter of Mr. Blackford of 21st September, 1897, and by Mr. Rufe's 
own action of attachment in î^ew York. "An agreement to pay out 
of a particular fund, however clear in its terms, is not an équitable 
assignment. A covenant in the most solemn form has no greater 
effect. The phraseology employed is not material, provided the in- 
tent to trânsfer is manifested. Such an intent and its exécution are 
indispensable. The assignor must not retain any control over the 
fund, any authority to coHect, or any power of revocation. If he 
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do, it is fatal to the claim of the assignée. The transfer must be of 
such a character that the fund holder can safely pay, and is com- 
pellable to do so, though forbidden by the assigner." Christmas v. 
Eussell, 14 Wall. 69, 20 L. Ed. 762; K«moval Cases, 100 U. S., at 
page 477, 25 L. Ed. 600 ; Story, Eq. Jur. § 1035a, note 1. 

The course taken by Threadgill's counsel at the trial, in Decem- 
ber, 1897, just before verdict rendered, would hâve vested the ver- 
dict in Eufe, if it were then under the control of Threadgill, or if 
he had not assigned it to some one else. This dépends upon the 
right of the bank. Their case is this: After repeated déclarations 
and promises from Threadgill, with regard to the protection of the 
debt to the bank out of the express company's claim, he executed 
the instrument set out above. That instrument, dated January 22, 
1897, consists of three parts. It appoints Mr. Charles M. Blackford 
his attorney in fact, as well as at law, to collect from the United 
States Express Company the amount of the judgment of April term, 
1895, of 154,371. And this povrer of attorney is declared irrévoca- 
ble. It thus transfers from Threadgill the dominion and power 
over the judgment, and vests thèse absolutely in Mr. Blackford. It 
then déclares the interest coupled with the power which made the 
latter irrévocable. It makes it the duty of the said Charles M. 
Blackford, upon collecting the judgment, or so much thereof as may 
be coUectible, first to pay the late firm of Kirkpatrick & Blackford 
their fee as per contract, next to pay the Commercial Bank of 
Lynchburg the flxed sum of |8,25i) and interest thereon, and next 
any sums the bank may hâve paid on life policies of said Thread- 
gill. It thus constituted Mr. Blackford a trustée for thèse purposes. 
And, ânally, it déclares that this assignment shall in no wise con- 
trol the judgment of that légal firm in the management of the case, 
or in their power to compromise it, which they had before this as- 
signment was made. Thus, the attorney was invested with an in- 
terest in the judgment itself, with the power to control it. This 
being the case, the instrument operated as an assignment. As is 
said in Hunt v. Eousmanier's Adm'rs, 8 Wlieat. 205, 5 L. Ed. 597: 

"If the interest passes with tlie power, and vests in tlie person by whom 
the power is to be exercised, such person acts in his own name. The estate, 
being in him, passes from him by a conveyance in his own uanie. He is no 
longer a substitute acting in the place and name of another, but is a principal 
acting in his own name, in pursuance of the powers which limit his estate." 

See, also, Taylor v. Benham, 5 How. 2G9, 12 L. Ed. 147. 

It is contended that the irrévocable power of attorney did not 
give Mr. Blackford any interest in the judgment, but only in the 
proceeds of the judgment. The judgment is nothing but the adju- 
dication of the court in respect to the cause of action. McNulty v. 
Hurd, 72 N. Y. 521. It furnishes the means of enforcing the col- 
lection of the debt. "It is impossible to separate them. The judg- 
ment would be barren, nor can we conceive of its existence with- 
out the debt." Pattison v. HuU, 9 Cow. 747. The debt is the prin- 
cipal thing. By whatever terms the assignment was made, if the 
debt passed ail rights and remédies for its collection also passed 
with it. The right to the debt, as evidenced by the judgment 
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against the défendants, cannot exist iii the hands of différent per- 
sons. One cannot hold the judgmeïit, and aoother the debt. They 
are insepàcable. Bolen v. Orosby^ 49 N. Y. 183. So, when the in- 
strument passed the whole sum evidencéd in the judgmént, and de- 
Toted it, in the hands of Mr. Blackford, to certain specifled uses, 
with that passed also "ail the rights and remédies for its recovery 
and collection''; that is to say, the judgmént and its incidents. 
See, alsô, Institutê t. Kauffman, 18 Wall. 154, 21 L. Ed. 776. In 
Hunt V. Eousmanier's Adm'rs, the borrower agreed to secure the 
lender. To this end a power of attorney was executed by the bor- 
rower, authorizing the lender to sell two vessels, property of the 
borrower, and to apply the proceeds of sale to his debt The ques- 
tion was, was it such a security as was agreed upon? The court 
held that it did operate as a security, and that it was as complète 
as a mortgage would hâve been, only not as safe; this because, not 
being irreyocable, the death of the borrower would revoke it. So 
the power of attorney operated as an assignment. The circumstan- 
ces of the case at bar strengthen this TÏeyv. Threadgill, being in^ 
debted to the bank, had made repeated promises, and had as re- 
peatedly declâred his intention, to secure it by this judgmént. So 
strong wePe bis assurances that the bank officers speak of it as a 
complète understanding to this effect. OPinally, he is induced to 
act, and» carrying out his promises, hei exécutes this instrument. 
Its langUage^ dénotes its purpose. Twice in the paper itself it is 
spoken of as "this assignment" When the instrument was execut- 
ed, Mr. Kirkpatrick, one of his attôrneys, was présent, strongly ob- 
jecting to itj and doing everything he coùld to prevent Threadgill 
from executing it. He realized its effect on Rufe's claim, and he 
believed that Threadgill was bound to protect Rufe. Threadgill, 
however, declâred that he had pledged his word as a Christian gen- 
tleman to carry out his verbal contract with the bank when called on 
to do so, and that whether it ruined Mr. Rufe or himself or the 
express company or anybody else he was going to carry ont his 
pledge to the bank, and thus he signed the paper. 

This instrument, therefore, being an assignment, what is its ef- 
fect? Was it defeated because the judgmént of April term, 1895, 
was set aside, and another judgmént obtained on the same cause 
of action,— the judgmént under which |6,000 was recovered? At the 
time this power was executed, the judgmént recovered in April, 
1894, was in great jeopardy. It was threatened by two formidable 
modes of attack, — the writ of error in the suprême court, and the 
bill in eqoity in the circuit court Threadgill's counsel, in a letter 
written in 1896, speaking of it, says that Threadgill incurs a strong 
chance oflosing the greater part, and possibly every dollar, of his 
claim. For this reason, manifestly, the last clause was inserted in 
the power of attorney reserving to thèse ge ilemen their full power 
of managing the cause and of compromising the same. The assign- 
ment of the: judgmént carried with it the claim which was the cause 
of action. G^eorge v. Tate, 102 U. S. 564, 26 L. Ed. 232; Pattison 
V. Hull, 9 ! Go w. 747. "The assignment of a judgmént which was 
void, because in excess of the jnrisdiction of the court, bas been 
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held to transfer the debt for which the judgment was entered. And 
it seems that the assignment of a judgment necesBarily carries with 
it the cause of action on which it is based, together with ail the 
bénéficiai interest of the assigner in the judgment and ail its inci- 
dents." Preem. Judgm, ÇEd. 1886) § 431; Brown v. Scott, 25 Cal. 
189. This being so, no act of Threadgill taken after the exécution 
could alïect the rights of the bank, nor can the déclaration of his 
attorneys, made in open court, hâve any effect, that the proceeds of 
the verdict then about to be taken were the property of Ruf e. They 
could only hâve done this under instructions from Threadgill. 

It has been suggested that the last clause in the power of attor- 
ney saving to Messrs. Kirkpatrick & Blackf ord the right to exercise 
their judgment in the management of the said cause, and the same 
power to compromise the same which they had before this assign- 
ment was made, in effect nullifled the preceding parts of the instru- 
ment, and gave them full power to compromise by paying Rufe, 
and disappointing the bank. Even if the construction of this clause 
was doubtful, such a construction would violate the rule, 'TJt tes 
magis valeat, quam pereat." It would defeat the purpose of the in- 
strument altogether, and operate a f raud on the bank. But the clause 
is not of doubtful construction. The judgment was seriously threat- 
ened by two formidable modes of attack. Messrs. Kirkpatrick & 
Blackford were uncertain — perhaps, we may say, were apprehen- 
sive — of the resuit. Experienced and able management of the cause 
— of the whole cause, and not of this incident only — was necessary. 
Who could better be intrusted with this management than thèse 
able counsel? In its resuit Threadgill, thèse gentlemen, and the 
bank were vitally concerned. Theref ore there was to be no change 
of counsel in meeting the dangers of the future. They retained a 
power to compromise, because, from the circumstances surrounding 
the cause, a compromise was inévitable, perhaps was necessary, in 
order to escape total defeat. But what sort of a compromise? 
Clearly, it must be one affecting the interests of those interested in 
the cause and its judgment, — a sacrifice of a part of their interest to 
secure the rest of it, not an abandonment or destruction of it, or a 
transfer of it to some one else, Mr. Blackford was, to ail intenta 
and purposes, a trustée for the bank. He could never bave enter- 
tained the idea of taking their interest and of giving it to another. 

It has been finally suggested that inasmuch as the verdict was 
only for $6,000, and as Kirkpatrick & Blackford had the first lien 
on it for a fee of $10,000, they had the right, if they chose, to give 
a part of their verdict to Rufe. But the record shows that thèse 
gentlemen, with great generosity, voluntarily reduced their claim 
to $2,000, leaving the remainder to be disposed of as right should 
appear. This ends the contention on that point. The decree of the 
circuit court is af&rmed, eacb part; paying bis own costs lu this 
court. 
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GREENE V. STAE CASH & PACKAGE CAR CO. 
(Circuit Court, D. Cônnectlcut. January 30, 1900.) 

ii NCILLART ReCEIVBKS— ApPOINTMENT. 

An order making an ex parte appointment of G. as ancillary receiver 
of a corporation will be vacated, there not only being no suit pendlng in 
tbe jurtsjjction making the ; ftppointment, but the appointment belng on 
applicatictn of G., alleging bis appointment as receiver in the fédéral court 
for anbtber district, in a suli: by L., and relief being sought in sueh suit, 
not by G., but by L. only, and 6. having been appointed receiver therein 
after counsel claiming to répresent the corporation, and desiring to be 
heard on its behalf , had been informed by the clerk of such court that no 
such suit bad been instituted. 

Henry C. White, for complainant 
Brown & Perkins, for défendant. 

TOWNSEND, District Judge. On motion to vacate an order, 
granted ex parte, appointingïGrardiner Grreene, of Connecticut, an- 
cillary receiver on his own application, wherein he alleged his ap- 
pointméût a& receiver in the circuit court of the United States for 
the district of West Virginia, in a suit brought by Wilbur F. Lakin 
for the dissolution of the défendant corporation. The case relied on 
by counsel for Grreene, opposing the motion, is Platt v. Eailroad Co. 
(C. 0.) 54 Ped. 569, where the court said as follows: 

"In Mercantile Trust Co. t. Kânawha & O. Ry. Co.' (O. C.) 39 Fed. 337, Jus- 
tice Harlan and Judge Jackson hel(J, in a formai opinion, that the circuit courts 
of the United States cannot take jurlsdiction of a bill whose only purpose is an 
ancillary receivership; but in other districts such bills hâve been frequently 
entertained and acted upon, génerally, if not always, on ex parte proceedings, 
and without argument. The sanie bas been doiie ex parte on several occasions 
in this court. Wé will at présent follow this practiee; stating, however, that 
this is without préjudice to a full considération of the question If hereafter a 
motion is made ^io dissolve pir annul tjie order." 

On the other hand, the opinions of Mr. Justice Harlan in Mercan- 
tile Trust C'O- V. Kanawha & O. Ey. Co., supra, and of Judge Well- 
born in ReBra,nt (C. C,) 96 Fed. 257, are to the effect that a court has 
no jurisdiction,to appoint a receiver, except in a pending suit. In the 
latter case the authorities are cited, coUeeted, and discussed. It is 
not necessary, in the disposition of this motion, to pass on the ques- 
tion raised in thç aboves-cited cases. Hère not only is no suit pend- 
ing in this jurlsdiction, but the application for appointment of the 
ancillary receiver is not made by Lakin, the only party seeking relief 
in the circuit court in West Virginia. This bill is flled by the re- 
ceiver appointed in that suit, who is merely an oAScer of the West 
Virginia court, who is not aggrieved, and who is not seeking any 
relief. It appears that the questions relating to the organization of 
this corporation, the status of its offlcers, and the ownership of its 
property, hâve long been the spbject of litigation in the courts of this 
State, and that, shortly after the state court had found that said 
Lakin was acting collusively in certain suits afEecting the property 
of the corporation in Connecticut, he instituted said suit in the 
circuit court of West Virginia, and this petitioner was appointed re- 
ceiver therein, after counsel claiming to répresent the said corpora- 
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tion, and desiring to be heard on its behalf, had been înformed by 
the clerk of said court that no such suit had been instituted or was 
pending. In thèse circumstances, the rights of the parties claiming 
to represent this corporation should not be prejudiced by the appoint- 
ment of a receiver ex parte. The motion to vacate is allowed. 



ILLINOIS CENT. R. CO. v. BENTZ. 

(Circuit Court of Appeais, Sixtli Circuit. February 12, 1900.) 

No. 734. 

Masteb and Servant— Fbllow Servants— Railroad Enginber and Tele- 
GPAPH Opekator. 

A telegrapli operator at a railroad station, diarged with duties in con- 
nection with the opération of trains on the road, and the engineers of 
such trains, are fellow servants at common law, and the railroad Com- 
pany is not liahle for the death of an engineer in a collision, due to the 
négligence of an operator in failing to report the passing of a train at 
his station. 1 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This is a writ of error to review a judgment of the circuit court for the 
Western district of Tennessee in favor of Isabella Bentz against the Illinois 
Central Railroad Company. Isabella Bentz is the widow of Ed. Bentz, who 
was an engineer on a locomotive engine of oue of the freight trains of the 
défendant company, and was killed by a collision between two trains of that 
Company at a point two miles north of the town of Russell, in the state of 
Tennessee. This action was brought under the statute of Tennessee pro- 
viding for damages for injury by wrongful death. The évidence disclosed the 
facts to be as foUows: Bentz's train was freight train No. 84. The train 
with which it coUided was freight train No. 81. Bentz's train was running 
north from Jackson, Tenn., towards Martin, Tenu., a distance of 53 miles. 
The only telegraph station open at night between Jackson and Martin was at . 
Milan, 23 miles from Jackson. The train dispateher was at Jackson. Bentz's 
train left .Tackson at 2:40 a. m. on the morning of June 10, 1897, and pro- 
ceeded north. It approached Milan about 20 minutes after 4. The engineer 
blew for the sémaphore signal, which was set at red, and failed to receive the 
white signal in reply. He blew again when about 200 feet from it, and the 
trainmen testify that then the red signal turned to white. The telegraph 
operator dénies that the signal was whistled for, or that the white light 
was signaled. However this may be, the train then proceeded north from 
Milan towards Martin, which was the next telegraph station open at night, 
and at a point two miles north of Russell, in going round a curve, collided 
with train No. 81, coming south. Bentz jumped to save his life, and was 
killed by the fall. The collision took place about 5:20 in the morning. At 
4:30 that morning freight train 81 was reported to the train dispateher as 
being at Martin, and orders for ifs proceeding were asked for. Thereupon 
the train dispateher asked Loving, the telegraph operator at Milan, over the 
wire, whether train 84 had come in sight. Loving replied that it had not 
passed, and was not in sight. Thereupon the train dispateher sent identical 
orders, one to Martin, to 81, and one to Milan, to 84, direeting that the two 
trains meet at Idlewild, a point 10 or 12 miles north of Milan and 7 miles 
south of Russell. This order was acknowledged (or "O. K.'d," as the phrase 



1 As to who are fellow servants, see notes to Railroad Co. v. Smith, 8 G. C. 
A. 668; Railway Co. v. Johnston, 9 C. C. A. 596; Flippin v. Kimball, 31 0. 
C. A. 286. 

99 F.— 42 
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is)Jby tbe telegraph operators àt Milan and at Martin. The theory of the 
défendant comptoy is tliat Bentz and' the conductor in charge of hls train 
rau through Milan in spite of the red iSignal and without waitjng for the 
white light. Àt the conclusion of ail ilié évidence, eounsel for the détendant 
requested the court to charge the jiiry ' that f rom the évidence introduced it 
was apparent that the accident was caused either by the négligence of the 
telegraph operator at Milan, who was a feilow servant of Bentz, or by Bentz's 
own négligence, and that they must therefore retum their verdict for the de- 
fendant. This the court refused. The jury, under the charge of the court, 
returned a verdict for plaintifE, on which judgment v^as entered. 

C. G. Bond, for plaintifE in error. 
S. D. Hays, for défendant in error. 

Before TAFT, LUKTON, and DAY, Circuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). If Bentz 
disregarded the red signal, and passed Milan without waiting until 
the white signal was shown him, it is net disputed thàt the result- 
ing collision would hâve been due to his négligence, and that he 
could not recover from the company. The only other possible 
theory of the accident is that the telegraph operator gave the white 
signal to Bentz, the engineer, as the men on Bentz's train testify 
he did, ànd that, when he was asked a few minutes later by the 
train dispateher at Jackson whether the train had passed, he neg- 
ligently forgot the fact If he had then remembered that Bentz's 
train had passed his station 15 minutes before, and had so informed 
the operator, it would bave been entirely within the power of the 
train dispateher either to hold 81 àt Martin, or to permit it to run 
on to Grfi&êjiâeld, a distance of hine miles, and there wait the com- 
ing of Bentz's train. The failure of the telegraph operator to keep 
the train dispateher advised as to the whereabouts of Bentz's train 
was the cause of the collision, and the ohly cause, unless Bentz 
contriDùtçd to it by bis own négligence, as already expïàined. We 
hâve already decided in this court, in the case of Biailroad Co. v. Camp, 
31 U. S. App. 213, 13 ce. A. 283, 65 Fed. 902,1 that at the conimon 
law (and there is no statuté in Téiinéissëe) a telegraph operator is the 
feilow seFva:;ç^t of an engineer. Seè, also,,,Railroad Co. v. Clark, 
16 tS. S. App. 17,6 ce. A. 281, 57 Fed. 125; Slater v. Jewett, 85 
N. Y. 61; Sutherland v. Kailroad Co., 125 N. Y. 787, 26 N. E. 609; 
Reiser v. Peniisyltania Co., 152 Pa. St. 38, 25 Atl. l75;McKaig v. 
Railroad Cq.;(C. 0.) 42 Fed. 288. The fact that the suprême court 
of Tennessee, il» the case «f Railroad Co. v. De Armoud, 86 Tenn. 
73, 5 S. W. 60O, had taken another view of this question, Under the 
department theory bf feilow servants, which prevails in the state 
courts of thàt stàte,jW^s noted in the Câinb Case, and the view of 
the Tennessee court wàs dissented from. If the De Armond Case 
is the authority which was foUowed by the learned judge at the 
circuit, the Oarûp Case eould not bave bèen called to his attention. 
The jury, oti the facts of the case, because the injury occurred 
through the négligence of a feilow servant of the plaintifl's husband, 
should hâve been directed to bring in a verdict for the défendant, 
The judgment of the court below is reversed, with directions to 
order a new trial. 
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PICKENS TP. V. POST. 
(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 328. 

1. SrATUTE— TiTLE OP ACT. 

A statute is not invalid, under a constitutional provision requiring every 
act to relate to one subject, wliicti shall be expressed in its title, where it 
bas but one gênerai object, which is expressed in its title, and the body of 
the act is germane to sueh object, 
8. Municipaij Bonds— Estoppel bt Récitals. 

A récital in negotiable municipal bonds, by the authorities autborized 
to issue such bonds upon certain conditions, that ail such conditions hâve 
been complied with, is conclusive as to the regularity of ail proceedings 
précèdent to their issuance in favor of a bona fide holder. 

3. FEDERAL Courts — Followiko Statb Décisions. 

The décision of the suprême court of a state, declaring unconstltutional 
a statute authorizing the issuance of municipal bonds, is not conclusive on 
a court of the United States in a case involving the rights of a bona flde 
purcbaser of such bonds, whose rights aecrued prior to such décision, and, 
where the suprême court of the United States has determined the same 
act to be constitutional and valid, Its décision governs in such case.i 

4. Municipal Bonds— Bona Fidb Holdeiîs— Burden op Proop. 

The holder of a negotiable instrument is presumed to hâve taken It before 
maturity, for value and without notice of défenses. 

5. Same— Rights op Indorsbe. 

A purchaser of negotiable municipal bonds from a prier holder ac«|ulrea 
ail the rights of such prior holder, and such rights cannot be affected by 
his own knowledge, at the tlme of his purchase, of défenses to such bonds. 

6. Same— Unauthorized Dblivert— Notice to Purchasers. 

The fact that negotiable municipal bonds were issued by one veith whom 
they had been deposited In escrow by the municipality, without authorlty, 
cannot afifect their validity in the hands of a purchaser, v^ho had no knowl- 
edge of the conditions upon which they were held. 

7. Same— Notice to Purchaser of Dépenses — Lis Pbndbns. 

A bona fide purchaser of municipal bonds before maturity Is not affected 
with constructive notice of a suit respecting the validity of the statute under 
which such bonds were issued. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

This case cornes up on wrlt of errer to the circuit court of the United 
States for the district of South Carolina. The plalntifiC below, défendant In 
error hère, holds certain bonds and coupons of the township of Pickens, in Edge- 
field county, S. O. His suit Is on thèse bonds and coupons. The bonds, with 
the coupons, were made, executed, and issued under the following elrcumstan- 
ces: The gênerai assembly of South Carolina, on 21st December, 1883, passed 
an act to authorize countiea, townships, clties, and towns interested in the 
construction of the Carolina, Cumberland Gap & Chicago Kailroad Company to 
subscribe to the capital stock of the sald company. 18 St. at Large S. 0. 409. 
Section 1 of this act authorizes the subscription in such sums, in bonds or 
money, as a majority of the qualifled voters of the county, township, city, or 
town may authorize the county commissioners of such county or the municipal 
authorities of such city or town to subscribe. Section 5 makes it the duty of 
tbe county commissioners of each county or township Interested to submit the 
question of subscription to the voters of the county or township, giving them 

1 As to State laws as rules of décision in fédéral courts, see notes to Griffln 
V. Wheel Co., 9 C. C. A. 548; Wilsou v. Perrin, 11 C. G. A. 71; Hill v. Hlte, 29 
C. C. A. 553. 
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power to order the élection, specifying the time, place, and purpose of such 
élection. Section T makes it the duty of the county commissioners t.o déclare 
the élection, and to make the subscriptlon, if so authorized by the resuit of the 
élection. Section 9 provides "that for the purpose of tliis;act ail the eounties, 
• and the townships in said eounties, along the Une of railroad, or whlch are in- 
terested in its construction as herein proYided for, shall be, and they are hereby, 
declared to be bodies politic and corporate and vested with the necessary powers 
to carry out the provisions of this act, and shall hâve ail the rights and be 
subject to ail the liabllities in respect to any rights or causes of action growing 
out of the provisions oC this act. The county commissioners of the respective 
eounties are declared to be the corporate agents of the eounties and townships 
so Incorporated and sitnate vcithin the limits of the said eounties." At the 
time of the passage of this act townships in South Carolina . were fiot bodies 
corporate, and were simply territorial désignations. Pickens township being 
interested in the construction of this road, the county commissioners of Edge- 
field county ordered the élection, and,, the resuit autiiorizing the subscriptlon, 
they subscribed in bonds the sum of • $15,000. ïhe • subscriptlon was made. 
The bonds were prepared and executed. Each bond, on its face, contains a eer- 
tifleate by the eounty commissioners to, the effect that ail of the conditions 
précèdent to the issuing of such a bond haye been f uUy perf ormed. Thèse 
bonds w^re deposited by the eounty commissioners wlth the Carolina Savings 
Bank at Chiirleston, with authority to issue tUem upon certain conditions. The 
plaintiff, claiiotag to be holder of thèse bonds, sued upon 25 of them, each 
for $100, and nmnbered from 1 to 25, inclusive; upon 15 of the bonds, each 
for 1500, numbéred from 25 to 40, inclusive ; and upon 5 of them, each for 
$1,000, and numbéred 41 to 45, inclusive; together with coupons on each of 
them, respectively. The Pickens township bonds were issued to one George 
Potts, under an order of the président of the railroad, dated llth December, . 
1888. Théy got into the hands of McCracken & Co., who were contractors, 
building thé rbad. McCracken & Oo. transferred them to the flrm of Post, Mar- 
tin & Co., and, Martin having wlthdrawn, the flrm became Post & Pomeroy, of 
whieh flrm the présent plaintiff is the survivor. The railroad was never built 
as originally contemplated. It has been completed to Bdgefield Courthouse. 
It has not been so completed as to pass but of Pickens township, although it 
runs into that township. The bonds are coupon bonds, payable to bearer. 
They bear date Ist .Tanuary, 1888. Coupons are payable annually. 

The answer contains flve défenses: (1) It dénies each and every allégation 
of the complaint, save such as may be hereafter admitted. (2) Puts in issue 
the existence of the flrm of Post & Pomeroy, and the survlvorship of Post, 
and dénies the bona fldes of the holding of plaintiff. (3) Dénies that Pickens 
township is a corporation; dénies the validity of the act authorizing the sub- 
scriptlon; dénies the validity of the élection; dénies the validity of their issue, 
and dénies the authority of the county commissioners to issue them; dénies 
that plaintiff got the bonds in due course of business, and avers that he got 
them on spéculation, and without considération, with fuU knowledge of their 
invalidity; avers that the road had not been completed through the township, 
and that the bonds were acquired after the suprême court of South Carolina 
had declared similar bonds uneonstitijtional and void. (4) Allèges that the 
bonds had been deposited with the Carolina Savings Bank upon certain condi- 
tions, which hâve not been performed, and that the dellvery of them by said 
bank to Potts was fraudulent and void. (5) Dénies that Pickens township is 
a body polltlç and corporate. (6) Pleads the statute of limitations as to such 
of the coupons as did not mature wlthin six years, and as to such annual in- 
stallments payable on said bonds as did not fall due and payable within six 
years. 

The cause, being at issue, was tried before the circuit court and a Jury. 
The court, upon a.11 the évidence, Instructed the jury to flnd for the plaintiff. 
Judgment was entered on the verdict, a writ of error was sued out on excep- 
tions taken at thé trial, and on thèse exceptions the cause is hère. The excep- 
tions eover the légal grounds taken In the answer, and allège error in that 
the judge took from the jury the questions of fact whether the bonds were not 
acquired after the, décision of the suprême court of South Carolina determining 
that the township bonds issued under precisely the same authority as thèse 
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were invalid, and the further fact as to the bona flde acquisition of thèse bonds 
by the plaintiffs for valuable considération, without notice. 

G. W. Oroft (Oroft & Tillman, on the brief), for plaintif in error. 

H. A. M. Smith (N. G. Evans and Mitchell & Smith, on the brief), 
for défendant in error. 

Before SIMONTON, Circuit Judge, and PAUL and WADDILL, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). It 
is contended that the act authorizing the issue of thèse bonds in- 
frjnges section 20, art. 2, of the constitution of South Carolina, re- 
quiring everj act to relate to one subject, expressed in its title. 
This objection is met by San Antonio v. Mehaffy, 96 U. S. 312, 24 L. 
Ed. 816; Jonesboro City v. Cairo & St. L. R. Co., 110 U. S. 192, 4 
Sup. et. 67, 28 L. Ed. 116; Town of Mahomet v. Quackenbush, 117 
U. S. 508, 6 Sup. et. 858, 29 L. Ed. 982; Morton v. Comptroller G-en- 
eral, 4 S. C. 430. 

The crucial question in this case is, does it appear from ail the évi- 
dence that the plaintiff is a bona flde holder of thèse bonds before 
maturity for value and without notice of infirmity? If he be such 
a holder, ail controversy as to the regularity of the proceedings anté- 
cédent to the préparation, exécution, and issuance of thèse bonds is 
settled bv the certificate of the county commissioners which appears 
on each bond. Town of Coloma v. Eaves, 92. U. S. 484, 23 L. Ed. 
579; Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. 
Ed. 760. 

This is certainly the case as to every fact except the constitu- 
tional power in the législature to pass the act authorizing the sub- 
scription. Gunnison Co. v. E. H. RoUins & Sons, 173 U. S. 255, 19 
Sup. Ct. 390, 43 L. Ed. 689. 

This power in the législature is denied. It is charged that so much 
of this act as créâtes the townships into corporations, and authorizes 
them to subscribe to this railroad, is in conflict with section 20, art. 2, 
and with section 8, art. 9, of the constitution of the state of South 
Carolina, of force at the date of the act. Ployd v. Perrin, 30 S. C. 
1, 8 S. E. 14, 2 L. R. A. 242. Whether the plaintiff is affected by 
this décision in Floyd v. Perrin dépends also upon the fact whether 
he be a bona flde purchaser for value before maturity, without no- 
tice. The suprême court of the United States in Folsom v. Town- 
ship Ninety-Six, 159 U. S. 627, 16 Sup. Ct. 174, 40 L. Ed. 278, had 
before it the validity of township bonds issued in South Carolina, 
and the efîect upon the validity of thèse bonds of the décision in 
Floyd V. Perrin. The same bonds sued upon in Folsom's Case were 
passed upon by the suprême court of South Carolina in Floyd v. Per- 
rin. In Folsom's Case the suprême court held the bonds valid, not- 
withstanding the décision in Floyd v. Perrin. Xo question was made 
as to the purchase of the bonds by Folsom. As to him the court 
says: "There not being shown a single décision of the state court 
against the constitutionality of the act of 1885, before the plaintiff 
purchased his bonds, nor any settled course of décision upon the sub- 
ject even since his purchase, the question of the validity of thèse 
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bonds must bedeterinined by this court accordiûg to its own view 
of the law of South Carolina." It then decided thàt the act, in that 
it crëated to'wnsUps into corporàtions and elothed them with power 
to sûbiscribe to railroads, was not in conflict with the constitution of 
South Carolina. This décision was made Noveiiibér 18, 1895. 

But for thèse reaèons it cannot be doubted that the suprême court 
would hâve followed the uniforai current of décisions, and would 
hâve adopted the construction placed by the highest court of the 
State- oh its own constitution and statutes. Claiborne Co. t. Brooks, 
111 U. S. 400, 4 Sup. et. 489, 28 L. Ed. 470; Norton v. Shelby Co., 
118 U. S. 425, 6 Sup. et. 1121, 30 L. Ed. H8; Gormley v. Clark, 
134 XJ. B; 338, 10 Sup. Ct. 554, 33 L. Ed. 909; Stutsman Co. v. Wal- 
lace, 142 U. S. 293, 12 Sup. Ct. 227, 35 L. Ed. 1018; Sioux City Ter- 
minal Eàilroad & Warehouse Co. v. Trust Co. of North America, 173 
U. S., at page 107, 19 Sup. Ct. 3^1, 43 L. Ed. 628. 

The évidence of the plaintiff tends to show that McCracken & 
Co., the çontractors, got thèse bonds some time in 1888; that of the 
défendants, by the order to the Carolina Savings Bank, the bailee, 
shows that theywere delivered to one George Potts, under an order 
datéd lith December, 1888. Who Potts was does Iiï>t appear. As 
tbeywère dated Januat*y 1, 1888, ihterest, and an installaient on the 
prind|)aï, wçre due January 1, 1899. So they werë issued before 
maturity. ïfôw, the:holder of a ûègotiabie instrument is presumed 
to hâve taken it befqrè maturity, for valuable considération, and 
withôut notice of any objection to wbich it was liable, and this pre- 
sumption stands until overcome by sufficient proof. Swift v. Tyson, 
16 Pét: 1, 10 L. Ed. 865; Chambërs Co. v. Clews, 21 Wall. 317, 22 
L. Ed. 517; San Antonio v. Mehafify, supra; Montclair Tp. v. Rams- 
dell, 107 U. S. 147, 2 Sup. Ct. 3M, 27 L. Ed. 431. To impeach the 
title of a holder for value of negotiable paper, by proof of any facts 
and circumstances outside of thé instrument itself, it must iirst be 
shown that he had knowledge of svlch facts and circumstances at 
the time the transfer Was madel Goodman v. Simonds, 20 How. 
343, 15 II. Ed. 934. Such a holdér is not affected by ànything which 
has occurred between other parties, unless he had khowledge thereof 
at the time of purchase. Brown v. SpofEord, 95 U. S. 474, 24 L. Ed. 
508. A bona flde holder of negotiable paper is entitled to transfer 
to a third person aU the rights with which he is vested, and the 
title so acqùired cannot be afféCted by proof that the indorsee was 
acquainted with the défenses existing against the paper. Gunni- 
son Co. V. E. H. Rollins & Sons, 173 U. S. 275, 19 Sup. Ct. 390, 43 L. 
Ed. 689. Such are the safeguards which the law throws around 
negotiable paper, and which protect one holding it. Thus, the bur- 
den of proof is on the défendant to show the defects in plaintiff's title. 

The defendaat chargés that thèse bonds were in escrow with the 
Carolina Savings Bank, and that the issuance of them by that bank 
was fraudulent and void. But notice of the conditions on which 
the Carolina Savings Bank held thèse bonds has not been brought 
home to the holder of them. If the màker or indôrser, before de- 
livery tO the payée, léâve the note in the hands of a third person as 
an éScrow, to be delivered on certain conditions only, and the per- 
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son to wh.om it is thus intrusted violate the confidence reposed in 
liim, and put the note in circulation, tliis, tliough not.a valid delivery 
as to tlie original parties, must, as between a bona flide holder for 
value and the maker or indorser, be treated as a delivery rendering 
the note or indorsement valid in the hands of such bona Me holder. 
Burson v. Huntington, 21 Mich. 413, cited and approved Provident 
Life & Trust Co. v. Mercer Co., 170 U. S. 605, 18 Sup. Ct. 788, 42 L. 
Ed. 1156. 

It is also charged that the bonds, when transferred, showed that 
there were coupons unpaid as well as installments of principal. But 
the évidence does not disclose precisely the time when McOracken 
& Co. got the bonds, Some time in 1888. If this be correct, neither 
principal nor coupons were past due. But, if they were, "failure 
to pay interest alone is not sufBcient in law to throw discrédit upon 
negotiable paper, upon which it is due, to subject the holder to the 
fuU extent of his security to antécédent equities." Morgan v. U. S., 
113 U. S. 476, 5 Sup. Ct. 588, 28 L. Ed. 1044. 

It is also alleged that the case of Floyd v. Perrin was decided on 
November 30, 1888, before, or, at the least, just about the time of, 
the delivery of thèse bonds; that this was notice to the holder of 
their invalidity. It may well be doubted if this court can recognize 
Floyd V. Perrin as authority to this extent. We are controlled by 
the décisions of the suprême court of the United States, and that 
court evidently was of the opinion that Floyd v. Perrin was an er- 
roneous interprétation of the constitution of South Carolina. Fol- 
som V. Township Ninety-Six, supra, Be this as it may, "the ques- 
tion of lis pendens, as applicable to negotiable securities, was fuUy 
considered by us in the case of Warren Co. v. Marcy, 97 U. S. 107, 
24 L. Ed. 977, and we then held that a bona fide purcliaser before 
maturity is not affected with constructive notice of a suit respecting 
such paper." Cass Co. v. Gillett, 100 U. S. 593, 25 L. Ed. 585; 
Thompson v. Perrine, 103 U. S. 806, 26 L, Ed. 012. 

In conclusion, we see nothing in the testimony which rebuts the 
presumption in favor of a holder of commercial paper not yet ma- 
tured. The court below was not in error in instructing the jury to 
ûnd for the plaintiff. The judgment of the circuit court is affirmed. 
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(Circuit Court of Appeals, Sixth Circuit Febniary 12, 1900.) 

No. 732. 

Municipal Corporations— Void Bonds— Recovert bt Puechaser on Quan- 
tum Vai.,ebat. 

A purchaser, in the market, of negotiable bonds payable to bearer, and. 
unindorsed, issued by a city to a railroad company of another state, to 
whom it had no power to issue the bonds, in payinent of a subscrlption 
to the eompany's stock, which it had no power to make, although It had 
power to subscribe for the stock of a domestic corporation, and to issue 
its bonds in payment therefor, cannot recover from the city the amouut 
paid for such bonds as money had and received to the city's use and 
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fteaeflt PO the ground that the stock had been delivered aijd; retalned, and 
the raUr^pd and a dépôt constructed, which were the conditions upon 
which the subscription was made. In sueti case the stock was void in 
the hands bt the city for want of power on its part to become a stock- 
holder; and the railroad and dépôt, built on lands owned by the Com- 
pany, did not become property of the city, or conter upon it any such 
direct beneflts as could raise an impUed promise to pay therefor inde- 
pendently of its void contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This was a suit at law by the Travelers' Insurance Company to recover from 
the mayor and aldermen of Johnson City $50,000 and Interest from January 5, 
1892, as money had and received to the use of the défendants. The casé 
made in the déclaration was: That under the act of the gênerai assembly of 
the State of Tennessee, proTiding: "That any county, incorporated city or 
town, may become a stocliholder in any railroad company incoi-porated under 
the gênerai laws of this state, to an amount not exceeding, in the aggregate. 
one-tenth of its taxable property, by complying with the requirements of this 
act" (Laws 1887, c. 3, § 1), and which provided in its twelfth section: "ïhat 
W'hen suCh subscription shall become due and payable, as provided in section 
eleven of this act, the county, or city, or town making the subscription sliall 
make and exécute its coupon bonds for the amount of such subscription, 
payable not more than twenty years after date, and bearing interest at such 
rate as may be agreed upon, not exceeding six per cent, per annum, payable 
semi-annually, and deliver the same to the railroad company, provided. that 
such county, city or town may pay such subscription in cash at maturity, if 
it shall so elect," — the Charleston, Cincinnati & Chicago Railroad Company, 
on December 30, 1890, applied to the défendant in error to subscribe $75,000 
to the capital stock of said railroad company, the subscription to be paid in 
the coupon bonds of the défendant. That an élection was held on January 30, 
1890, pursuant to law, and under orders of the mayor and board of aldermen. 
That the sherlfE made his return, showing that more than three-fourths of the 
electors voting voted for the subscription, and that thereupon the défendant 
made the subscription accordingly, a;nd resolved that it be paid in coupon 
bonds of the town. That the bonds issued were in the fonn foUowing: 

"State of ïeimessee, County of Washington, Corporation of Johnson City: 

"Know ail men by thèse présents, that the corporation of Johnson City, in 
thé county of Washington, state of Tennessee, acknowledges itself indebted 
and firmly bound to the Charleston, Cincinnati & Chicago Railroad Company, 
or bearer, in the sum of one thousand dollars, lawful money of the United 
States of America, and for value received hereby promises to pay to said 
compaiiy, or bearer, the sum of one thousand dollars at the National Bank of 
Deposit in the city of New York, state of New York, in twenty years after 
date, with interest thereon from the date hereof at the rate of six per cent- per 
annum, payable semiannually, on the flrst days of May and November in each 
and every year, on présentation and dellyery of coupons hereto annexed, and 
duly signed by the recorder of Johnson City; for the performance of ail which 
the taxable property of said Johnson City is irrevoeably pledged, pursuant to 
an act of the gênerai assembly of the state of Tennessee, entitled 'An act to 
enable the counties and incorporated cities and towns to subscribe to the cap- 
ital stock of any railroad company incorporated under the gênerai laws of this 
state, in the mode preseribed therein, and. to provide for the pay ment of such 
subscriptions,' approved February 17, 1887, and also an act passed February 
28, 1887, approved March 2, 1887, authorizing Johnson City to issue bOnds to 
an amount not exceeding seventy-flve thousand dollars. This bond is one 
ôf a séries of seventy-flve bonds of like ténor, date, and amount herewlth, 
issued by vlrtue of said above-named statutes, and in issuing same ail of 
the provisions and requirements of each of said statutes hâve been strictly 
fulfilled and complied with. In wltness whereof the mayor and the recorder 
of the corporation of Johnson City, Tennessee, hâve hereunto signed their 
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names, and the same has been countersigned by the board of trustées of the 
sinking fund of said town, at said Jobnson City, on tlie first day of May, A. D. 
1890. 



"Mayor. 



"Recorder. 



"Board of Trustées of the Sinking Fund." 

That by the contraet of subscription the l)onds were to be deposlted In the 
First National Bank: in escrow, to be delivered to the railroad company, or its 
order, upon présentation of a certiflcate signed by the mayor of the city and 
the chief engineer of the railroad company. That the three conditions of the 
subscription, which were the delivery of the stock, the construction of the 
railroad, and the érection of a railway station, had been complied with. That 
the railroad and station were completed, and the stock Issued In accordance 
with the contraet, and the bonds were delivered to the railroad company upon 
proper certiflcate. That the stock issued to the amount of $75,000 has ever 
since been held by the defendaats. That, soon after the delivery of the bonds 
by the city to the railroad eompsny, the same were put by the railroad com- 
pany upon the market for sale, and the plalntilï, relying upon the représenta- 
tions made on the face of the bonds that ail the requirements of law had 
been strictly complied with in thelr issue, purchased $50,000 of the bonds, and 
paid $50,000 in lawful money for the same without notice of any Inflrmity In 
the bonds. 

The déclaration further shows that, after paying the Interest coupons on 
thèse bonds for several years, the défendants filed a bill in the chancery court 
of Washington county. Tenu., against the railroad company and the plaintifEs 
and others. In which it sought to hâve the bonds declared void on the various 
grounds therein set up; that upon a final hearing of the cause the ehaneellor 
entered a decree, on March 13, 1895, adjudging the bonds to be void in the 
hands of bona flde purchasers, upon the ground that the Charleston, Cincinnati 
& Chicago Railroad Company was not a corporation under the laws of the 
State of Tennessee, but was a South Oarolina corporation; and that $75,- 
000 exceeded one-tenth of the taxable property of Johnson City, in viola- 
tion of the terms of said statutes authorizing the subscription. On appeal this 
was affirmed by the court of chancery appeals. PlaintifC then appealed to the 
suprême court of Tennessee, which also affirmed the decree of the ehaneellor 
(44 S. W. 670), adjudging that said bonds were invalid and void upon the 
grounds stated, and enjoining thelr collection. The déclaration avers further 
that the corporation to which this subscription was made was a Tennessee 
corporation, and not a corporation of South Carolina; that in fact there were 
two corporations, and that the application made by the railroad company for 
the subscription was made In the name of the Tennessee corporation. The 
bill further avers that the défendants were estopped by thelr récitals to deny 
that this was a Tennessee corporation, or that the statutory limit of indebted- 
ness had been exceeded. The prayer of the bill Is for the amount paid by 
plaintifC for the bonds, on the ground that the défendants hâve recelved this 
amount In value to thelr beneflt. The déclaration was demurred to on the 
ground that it did not state a cause of action, and the demurrer was sustained. 
The plaintifC not wishing to plead further, judgment was entered for the de- 
fendants, and that judgment is now hère for review. 

T. S. Webb, for plaintiff in error. 

Isaae Harr (Burrow Bros., on the brief), for défendants in error. 

Before TAPT, LURTON, and DAY, Cîircuit Judges. 

TAPT, Circuit Judge (after stating the facts as above). The aver- 
mento of the déclaration that the railroad company whose stock 
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%'às,"Biife8crj.bed for by the défendants was a Tennessee corporation, 
and* that tlie plaintiff was a boiia flde purchaser for value, without 
notice of any- infirmity in the bonds, and that the défendants were 
estopped' by the récitals in their bonds f rom denying that the rail- 
road Company was a Tennessee corporation, lend no légal force to 
it, in the face of its other averments, which show that those very 
questions of fact and law were decided adversely to the plaintiff in 
an action to which the plaintiff and défendants were adversary par- 
ties, and in which the questîoil of the validity of thèse bonds was 
the sole matter^at issue. The question for our considération hère is, 
therefore, whether one who; for fuU value, purchases in the niarket 
negotiable bonds payable to bealfer, and unindorsed, issued by a mu- 
nicipal cdrpôïatipn to a railroad çompany of ahpther stàte, to whom 
it has no pow^r to issue the bonds, in pàyment of a subscription 
to the Company 's stock to which it has no power to make a sub- 
scription, after the railroad has been built, and the dépôt has baen 
constructed çiîi the dompany's gfOùnd, and the certiflcates for the 
stock subscribed for hâve been delivered tp thé municipal corpora- 
tion, ail in ajce©rdance with the condition of the subscription agree- 
ment, may recover f rom the naunicipal corporation the money paid 
by it in opeii niâiket for the bonds, oh the ground that that amount 
has been expencfed in conferring upon the city the beneiit of the rail- 
road and the dépôt and the stock, when itfurther appears that the 
corporation has power to make Bubscriptions for the stock of a do- 
taestic corporation, and to pày fOr the same in its bonds. We think 
the question must be answerediji the négative. The cause of action 
is for money had andA-ecelyed to tiie use of the city l$uch an action 
is based, not on an express or implied contract, but upon an obliga- 
tion which the law supplies frpni the circumstanceè, because, ex 
iîequo et bono, the défendant stoiild pay for the benefit which he 
has derived at 1:he expense of the plaintiff. It isan obligation which 
the law supplies, because, otherwise, it would resuit in the unjust 
enrichment of thè defendaût àt the cost of the plaintiff. It is an 
obligation which arises only >vhèn the défendant has received money 
or property irom the plaintiff and appropriated the same to his own 
use, either when he miglvt hâve elected not to take itj or, having the 
power to do SO, mîght return the benefit thus conferred to the plain- 
tiff, and fails to'do so. In this case the three beneflts conferred on 
the plaintiff are: (1) The issuing of the stock; (2) the construction 
of the railroad; and (3) the building of the dépôt. As to the first, 
it has been conclusively adjudfeed by the suprême court of Tennessee 
in the case of Johnson City v. Charleston, C. & C. E, Co., 100 Tenu. 
138, a S. W. 670,, in which the plaintiff and the défendants were 
adversary parties, that the city had no power to subscribe to the 
stock of the railroad company. This being so, the city did not be- 
come a stockholder in the railroad company, and did not receive the 
benefit of the stock purporting to be issued. The contract of sub- 
scription was uttèrly void, and the certiflcate was but waste paper. 
It imposed no obligation upon the railroad company or its stock- 
holders; it conferred ùb benefit Upon the city. The case of Bank v. 
Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198, leaves no 
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doubt on this point. There a national bank, without power to do 
so under the national banking laws, purchased stock in a saviugs 
bank of tlie state of California. It was lield that, in the absence 
of power to own the stock, the national bank did not become a stock- 
holder, and was not liable to pay the assessment upon the stock for 
the benefit of creditors, although in that case it had received, and 
had not returned, dividends issued to it as a stockholder. The other 
benefits said to hâve been conferred upon the city were tlie con- 
struction of the railroad and the building of the dépôt. As the rail- 
road and the dépôt were constructed on the land of the railroad Com- 
pany, they did not go into the possession of the city as its property. 
Had the railroad company, without any subscription by the city, 
built its railroad through the city, and erected its station there, it 
certainly could not be claimed that this would hâve given the rail- 
road company a right of action against the city for the value of 
the benefits conferred on the city by such construction, however great 
those benefits might hâve been in adding to the prosperity of the 
city and its inhabitants. In the absence of an express agreement 
to pay for such a benefit, no tacit agreement to do so can be inferred. 
Where the conferring of the benefits was induced by an express 
agreement which is void, the law will not supply an obligation to 
pay on the ground of unjust enrichment as a quasi contract, unless, 
in the absence of the express agreement, a real, but tacit, contract 
could hâve been inferred from the circumstances. The benefit indi- 
rectly conferred on one man's property by the improvement of the 
land of another is not an unjust enrichment of the other. Hence, 
ex aequo et bono, no obligation in law to pay for it arises. The case 
in hand is not distinguishable in principle from that of Bailroad 'Go. 
V. Bensley, 6 U. S. App. 115, 2 G. C. A. 480, 51 Fed. 738, 19 L. R. A. 
796, decided by this court, in which Mr. Justice Brown delivered the 
opinion. In that case the owners of lots in Chicago in close prox- 
imitj' to the lot on which it was proposed to construct the CJhicago 
Board of Trade Building entered into a written contract with the 
owner of the lot by which they agreed that, if he would sell the lot 
to the board of trade at a low price, so as to induce the board of 
trade to buy it. and if the board of trade should construct its build- 
ing thereon within a certain time, they would pay the owner of the 
lot, each of them, a certain sum of nioney. The owner of the lot ac- 
cordingly sold it to the board of trade at the price named in the 
agreement, but the building was not constructed within the time 
fixed by the agreement. Suit was brought by the owner to recover 
from the contractors the amounts stipnlated to be paid in the con- 
tract after the building had been constructed. The court held that 
time was of the essence of the contract, and was made a condition 
précèdent to the obligation to pay, and that, therefore, no recovery 
could be had under the contract. The plaintiff then sought to re- 
cover on a quantum valebat, and it was held that the benefit con- 
ferred was not one which created an obligation on the part of the 
lot owners to pay, even though it appeared that, owing to the érec- 
tion of the Board of Trade Building, they had been enabled to sell 
rlieir land at a largely increased price. The court said: 
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"Had the défendant received a beneflt from the performance of this contract 
to whlch he ■vcould not hâve been entitled had the contract not been made, the 
resuit mlght hâve been différent; but, as a matter of fact, it reeelVed no benefit 
from the érection of thls building which did not accrue to otàer owners of 
neighboring property who did not sign the contract or subscribe in aid of the 
purchase of the lot, and as to such persons it would not be elaimed that a 
liability arises. Its acquiescence in the completion of the building is immate- 
rial, since it had no right to interfère. It is, then, only upon the basis of the 
spécial contract to pay that an action will lie, aad thls contract not having been 
performed by the plaintlff, there can be no reoovery." 

iMr. Justice Brown mentioned, as a most satisfactory case upon 
this point, Eaiiway Co. v. Thompson, 24 Kan. 170, and said : 

"This was an action upon certain bonds Issued by the city of Parsons in aid 
of the construction of the plaintiff's road, and subject to a condition that the 
plaintlfC should 'hâve its road constructed and in opération on or before the 
first day of July, 1878.' It was held that time was of the essence of this con- 
tract, and that the failure or- the plalntifC to complète the roàd by the day 
named was fatal tô a recovery, notwithstanding the road was completed shortly 
af ter that, and the city received the beneflt of it In deUvering the opinion 
of the court, Mr. Justice Brewer, now of the suprême court of the United 
States, observed: 'Nor is this a case of part performance by one party and the 
acceptance by the other of the proceeds of such performance. The worli doue 
by the company was upon its bwn grounds. It owns the road absolutely and 
entlrely. It has parted with nothing whieh the city has received. The city 
has accepted and appropriated none of its labor and noue of its materials. 
It has received the beneflt of the work In no other sensé than every individual 
in the communlty, and in no other way than of one person recel ving beneflt 
from his neighbor's improvement of Us own property." 

While thèse were cases in which the plaintiflE failed to recover on 
the express contract, not because it was ultra vires and void, but 
because the plaintiff failed to comply with a condition précèdent 
in such contract, the principle upon which they were placed is en- 
tirely applicable to the case at bar. This is made apparent by the 
language of Mr. Justice Jackson in delivering the opinion in Hedges 
V. Dixon Go., 150 U. S. 182-186, 14 Sup. Ct. 71, 37 L. Ed. 1044. There 
a county had issued bonds in aid of a railroad in excess of its au- 
thority, and the holders of the bonds flied a bill in which they asked 
from the court the relief of cutting down the obligation of the bonds 
proportionately so as to bring it within the lawful amount. The 
suprême court held that the relief could not be granted, and, re- 
ferring to the cases of Louisiana v. Wood, 102 U. S. 294, 26 L. Ed. 
153, and Eead v. City of Plattsmouth, 107 U. S. 568, 2 Sup. Ct. 208, 
27 L. Ed. 414, in which it had been permitted to bondholders of 
bonds issued without authority to recover from the municipal cor- 
poration issuing the bonds the amount of money received by it and 
expended by it for lawful purposes as money had and received to its 
use, the court said: 

"The circumstances and conditions which gave the holders of the bonds an 
équitable right in those cases to recover from the municipality the money which 
the bonds represented do not exlst in the case under considération, where the 
county received no part of the proceeds of the bonds, and no direct money bene- 
flt, but merely derived an incidental advantage arising from the construction 
of the railroad, upon which advantage It would be impossible for the court to 
place a peeuniary estimate, or to say that it would be equal to such portion of 
the bonds in question as the county could lawfuUy hâve issued." 
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For thèse reasons we think that there is no ground upon which 
to base a recovery for money had and received to the use of Johnson 
City. 

The cases relied upon by the plaintifE are Eead v. City of Platts- 
mouth, 107 U. S. 568, 2 Sup. Ct. 208, 27 L. Ed. 414; Chapuian v. 
Douglass Co., 107 U. S. 348, 2 Sup. Ct. 62, 27 L. Ed. 378; Parkersburg 
V. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. Ed. 238; Louisiana v. 
Wood, 102 U. S. 294, 26 L. Ed. 153; Hitchcock v. Galveston, 96 U. 
S. 341, 24 L. Ed. 659. It is contended that they sustain the view 
that money paid for the beneflt of the city on the faith of the issue 
of invalid bonds may be recovered in an action for money had and re- 
ceived. It will be found that, in every case cited but one, the city or 
county or municipal corporation which issued the bonds received the 
money or labor or material furnished, and that it was expended in im- 
proving the property of the city or other corporation in a manner in 
which the city had power to improve its own property. In Hitch- 
cock V. Galveston, supra, the beneât conferred upon the city was 
the building of sidewalks, which the city had the right to build and 
pay for, but which, it was found, it had no right to pay by issuing 
bonds. In Louisiana v. Wood the money received for the bonds 
was used partly by the city in payment and rédemption of matured 
bonds and coupons and warrants of the city, lawfully issued, and 
part of it was deposited in the city treasury. In Parkersburg v. 
Brown, which is the exception, the money which was received for 
the bonds was used to purchase land and to erect a manufacturing 
establishment, the opération of which it was supposed would beneflt 
the city. The bonds were declared void for want of power in the 
city to aid private manufacturing establishments. The relief granted 
by the court was not to hold the city as for money had and re- 
ceived, but to follow the property into which the money had been 
put, and to sell the property, and distribute the net proceeds thereof 
to those with whose money the property had been purchased and 
improved. In Chapraan v. Douglass Co., supra, a county in Nebraska 
bought land upon which to erect a poor house and farm, and in 
payment therefor issued notes for four equal annual installments of 
the purchase price, and gave a mortgage to secure the payment of 
the notes. It was decided by the suprême court of the state that 
the county could not bind itself to pay the purchase money by notes, 
or to secure it by mortgage upon the property, but its power was 
limited to a payment in cash, and the levy of an annual tax to create 
a fund wherewith to pay the residue. It was held that, the con- 
tract beiiig unauthorized only so far as it related to the time and 
mode of paying the purchase money, and the title to the land having 
passed by the conveyance, the county held the title as trustée for 
the beneflt of the vendor, and that, unless the sum due on the pur- 
chase money was paid within a reasonable time, the county might 
be required to exécute a deed releasing to the vendor ail the title 
acquired under his deed. In Eead v. City of Plattsmouth. the money 
paid for the bonds was used by the city of Plattsmouth in the con- 
struction of a high school building. The power of the city to issue 
bonds to build a high school was questioned, and by a subséquent 
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act itte ibojOids issues were validated by the législature. Xt the tîme 
tli^e bontclswei^ issued it could not lawfully issue them in the amount 
in which they were issued. It was held that the city, having taken 
the money andiput it into a school house, which it owned, was 
bound by the lorce of the transaction to repay to the purchaser of 
its void ibpuds tbe considération ceceived and used by it, or its law- 
ful équipaient, and that, therefpre, the enabling act validating the 
bonds only recpgnized an existing moral and légal obligation, and 
was valid. It thus appears that in each of the cases, except Parkers- 
burg V. Brown, the beneflt received by the municipal corporation 
was money paid to it or property deHyered into its actual possession 
under suçh circumstances that, hadino express contract been at- 
tempted, a tacit contract might hâve been inferred. In Parkersburg 
V. Brown the money paid was foUowed, as in rem, into the thing 
bought with it. 

It follows that the judgmentof the court was correct, and it must 
be affirnied, with costs. 



JAMES P. WITHBROW CO. T. DE BAEDBLBBBN COAL & IRON 00. 
(Circuit Court of Appeals, Flfth Circuit. February 6, 1900.) 
No. 824. 

1. COHTRACTS— CONSTEVOTION. 

Plalntlff contracted to buil^ two blast fumaçes for défendant, and t» 
furnish flve boUérs of a deslgtiftted j)attèm, wblch he giiarantled sufflcient 
for the: èntire plant The flvë bôHers furnished being Insuffidènt, plalntlft 
fumished threemore; and, It. then appearlng that stlU liiore would be 
requlre^, a rapplemehtal contract was entered Into, by whlch he agreed 
to fuiTilsU two additlonal batteries, of two boilers each, at his own cost, If 
both ■irere requlred, but the coùtract providing that If one of such batter- 
ies shbuld prove sufflcient, wIth Miose prevlously erected, défendant should 
pay $8,000 for the last battéry, ot: It might elect not to retaln It, In lieu 
of such payment Held, that plalntlff eould In no event reeoyer more than 
?8,000 upon such supplemental agreement, even If able to show that nel- 
ther of the additional batteries furnlshed tl^ereunder were requlred to 
fulflU hIs former contract; the necesslty fot onJe, at least, Of such batteries 
being conceded In the maklng of the secohd contract. 
9.- Appbal— Rbvibw-^Rumnss on Motion t'ok Nbw Tkiai,. 

Rev. St. § 914, requiring circuit and district courts of the United States 
to conform, as near as may! be, In civil actions at law, to the praetlce, 
pleadings, and form of procédure existing In the state courts, bas no appli- 
cation to procédure on appeal or wrlts of error; and the séttled rule of 
the fédéral courts that a ruUng on a motion for' a new trial Is dlscretlonary, 
and not rev'ewable on a iWrIt.of error, Is not affected by a state statuite 
proviûlhg lor appeals from such ruUngs. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Alabama. 
John F. Martin, for plaintiff in error. 
Walkét Percy and W. I. Grubb, for défendant in error. 

Before PABDËE, McCOEMiCK, AND.SHELBY, «rcuit Judges. 

SHELBY, Circuit Judge. On March 31, 1886, James P. Witherow 
made an agreement with the De Bardeleben Coal & Iron Company to 
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erect for it two blast furnaces. The détails of the contract and 
spécifications are not material. It is, hovvever, important to note that 
Witberow agreed to furnish "five water-tube boilers, Heine patent, 
guarantied sufficient for entire plant." After one of the furnaces 
was in opération, some doubt was expressed hy the De Bardeleben 
Coal & Iron Company as to whether the five water-tube boilers would 
be suiHcient to run the entire plant when finished, and thereupon 
Witherow furnished one extra boiler of the Heiae patent ; and later, 
at the request of the De Bardeleben Ooal & Iron Company, Witherow 
delivered to it two other extra-large boilers, Heine patent, in addi- 
tion to the six boilers already fuinished. After Witherow had fur- 
nished the eight boilers as stated, and while he was erecting the last 
two of them, it still appearing that the boiler power'was not sufficient, 
the f ollowing contract was executed by Witherow : 

"Bessemer, Ala., Nov. 24, 1888. 
"Whereas, the boiler power furnished by James P. Witherow to the De 
Bardeleben Coal and Iron Company has not been found sufficient for the entire 
plant described in hls contract with them, dated 31st March, A. D. 1886, as 
guarantied therein; and whereas, James P. Witherow is now erecting an addl- 
tional battery at said furnace plant, o( the same pattern, but of size L, and 
of somewhat différent construction: Now, l' the said James P. Witherow, 
agrée to fumish two other additional batteries, similar in size and construction 
to the additional battery above referred to as now being erected at such furnace 
plant. It being understood that if both of such two additional batteries, with 
the rest of the boiler power furnished, are found necessary to supply sufficient 
steam for the entire plant described in such contract, with one battery left 
always idle for necessary cleaning and repairs, then I am to pay the entire 
eost of such additional batteries. If, however, one of the additional batteries 
herein stipulated for be found sufficient for the purposes above described, then 
the De Bardeleben Coal and Iron Company îs to pay me .?8,000 for the second 
additional batteries. The two additional batteries herein provided to be com- 
pleted and in position within sixty days from this date, provided the f oundations 
for the same are ready to receive them. In case of disagreement between my- 
self and the said De Bardeleben Coal and Iron Company as to whether the said 
additional battery is necessary or not, then the matter to be referred to some 
third party, to be mutually selected, and his décision to be final. If the second 
of the additional batteries above referred to prove satisfaetory to the De 
Bardeleben Ooal and Iron Company, they hâve the right to cancel this agree- 
ment, as to the third additional battery, without cost to them, if they so elect. 
"[Signed] James P. Witherow." 

Each battery named in the contract consisted of two boilers. 
Witherow delivered the four additional boilers in conformity with 
this contract, making, in ail, twelve boilers that he furnished. This 
suit is brought to coUect pay for the last four boilers. The plaintiff 
Company, which has become the successor of James P. Witherow, 
and the owner of the claim, contends that it is not necessary to use 
the four boilers last delivered in order to successfully operate the 
plant. The plaintiff therefore sues for $16,000, the value of the four 
boilers. The défendant in error contends that ail the boilers fur- 
nished were necessary to operate the plant. Thèse contentions make 
the issue of fact in the case, on which much évidence was offered by 
each party. Whether or not thèse four boilers last furnished were 
necessary to supply sufficient steam to operate the entire plant to its 
reasonable capacity, leaving two idle for use while cleaning and re- 
pairing, was the one question of fact for the jury. The plaintiff in- 
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sisted that the contract should be so constnied that, if the jury a». 
swered this question in the négative, it was entitled to receive 
$16,000; but the trial judge construed the contract to mean that the 
plaintiff in no event could recover on the contract more than |8,000. 
The circuit court (Judge Touhnin presiding) instructed the jury on 
this point as foUows: 

"Wltlierow entered Into an agreement with the défendant to deliver to It 
(the défendant) four other and additlonal boilers, which agreement was In 
•wTiting, and dated November 2, 1888, and whlch Is In évidence before you. 
In that agreement Wltherow states, in substance, that the boiler power fur- 
nished by him had not been found sufflcient fdr thé entire plant described in his 
former contract, as he had guarantied thereln; and he agrées to fumish two other 
additional batteries, which, it has been shown, meant four addltional boilers, 
and stipulâtes that If both such two additional batteries (in other words, four 
additional boilers), with the rest of the boiler power fumished, aie found nece»- 
sary to supply sufflcient steam for the entire plant described in the original 
contract, with one battery (that Is, two boilers) left always Idle for necessary 
cleaning and repairs, then Wltherow would pay the entire cost of such addi- 
tional boiiers, but if one of the additional batteries (that is, two boilers) stipu- 
lated for be found sufflcient for the purpose described (that is, sufflcient to sup- 
ply steam for the entire plant), then the défendant should pay him $8,000 foi 
two boilers. In the récital of this agreement, Wltherow speaks of an addi- 
tional battery (two boilers) that he was then ereetlng at the furnace plant, 
and then goes on and agrées to fumish two other additional batteries, or four 
additional boilers, and, in the winding up of the agreement, says that if the 
second of the additlonal batteries above referred to proved satlsfactory to 
the défendant, the défendant had the right to cancel the agreement as to the 
thlrd additlonal battery, without cost, If he so elected. My construction of that 
clause Is that Wltherow was referrlng to ail three of the additional batteries 
mentloned In that agreement, and when he says, 'If the second of the addi- 
tlonal batteries above referred to proved satlsfactory,' etc., he had référence to 
the flrst of the two additional batteries which he then and there agreed to 
fumish, and. If they proved satlsfactory to the défendant, thé défendant could, 
at Its élection, canceî the agreement to pay the $8,000 for the other and lasrt 
additional battery referred to, and which Wltherow had stipulated to fumish, 
-^In other words, that the défendant had the rlght to relleve Itself of paying 
18,000 for the two boilers which it might hâve no need for. Now, you wiU 
observe that Wltherow agreed to fumish four additlonal boilers, and stipulated 
that if ail of them, with the re»t of the boiler power already fumished, were 
necessary to supply sufflcient steam for the plant, with two of the boilers left 
always Idie, then he was to pay the entire cost, and the défendant was to pay 
nothing. If, however, two i)t the additlonal boilers were found sufflcient for the 
purpose, then the défendant was to pay him $8,000, unless the défendant 
elected to cancel the agreement as to that. Now, the plaintiff avers In Its 
complalnt that It was not necessary to use four of the boilers dellvered to the 
défendant, In order successfully tooperate the defendant's furnace plant, and 
It claims pay for four boilers in the sum of $16,000. But I charge you, gentle- 
• men, that. If you flnd the plaintiff is entitled to recover at ail, it can only re- 
cover $8,000 for two boilers, with Interest oU that amount from the time it 
was due or ought to bave been paid, if you flnd from the, évidence when 
that was. If you cannot flnd when that time was, then interest would run 
from the beglnndng Of the suit." 

This charge, we think, propeny uons crues the contract. It leaves 
but little to add on the subject. By the original contract to erect the 
furnace, Witherow was to furnish flve water-tube boilers, "guarantied 
sufflcient for the entire plant." It is conceded that the ûve boilers 
were insufficient. He fumished another, which was still not enough, 
and while erecting two more (the: sevelith and eighth) the contract 
sued on was made. The De Bardeleben Coal & Iron Company had 
Witherow's guaranty to furnish sufflcient boilers at bis own expense, 
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and it is not probable that it would agrée to pay for boilers that were 
needed to run tbe plant. Witherow, on the other hand, would not 
probably agrée to furnisb, witbout additional pay, more boilers than 
were sufficient. The parties being so placed by the original contract, 
the one sued on was made. Witherow evidently conceded that two 
more boilers (the ninth and tenth) would be needed. The De Bardele- 
ben Coal & Iron Company thought four more (the ninth, tenth, 
eleventh, and twelfth) would be needed. The contract providea 
that two batteries, of two boilers each, shall be furnished; but it pro- 
vides, in tenus, for the payment of $8,000 for one of the batteries if it 
was retained by the De Bardeleben Coal & Iron Company, and was 
unnecessary to run the plant. If one additional battery (the ninth 
and tenth boilers), with those already furnished, was ail that was 
needed, Witherow was to be paid |8,000 for the other battery (the 
eleventh and twelfth boilers). In no event, by the contract, was he to 
be paid |16,000 for the two batteries. The last sentence of the agree- 
ment confers the right on the De Bardeleben Coal & Iron Company, if, 
in its opinion, the eleventh and twelfth boilers were not needed, to 
décline to retain them, and so avoid paying the $8,000 for them. I3ut 
the défendant accepted and retained both of the batteries, claiming 
that both were needed to fulfill the guaranty of Witherow. On this 
construction of the contract, if the last battery was required to run 
the plant, leaving one battery alwaj's idle for necessary cleaning and 
repairs, the plaintiff was entitled to nothing; if the last battery was 
not required, the plaintiff was entitled to recover $8,000 and iijterest. 
This question was fairly submitted to the jury, and they found, by 
a verdict for the défendant, that ail the boilers furnished (twelve 
in number) were required to run the plant, leaving two idle ones for 
cleaning and repairs. 

It is assigned as error that the court below refused to grant a new 
trial in the case. In the United States courts it has been uniformly 
held that the granting or refusai of a motion for a new trial is within 
the discrétion of the court, and cannot be reviewed by an appellate 
court. It is contended by counsel for the plaintiff in error that the 
act of the législature of Àlabama of February 16, 1891 (Acts 1890- 
91, p. 779, No. 363; Code Ala. 1896, § 434), which provides for 
appeals from décisions on motions for new trials, should be fol- 
lowed in practice in the fédéral courts. It is true that the Revised 
Statutes of the United States (section 914) provide that the practice, 
pleadings, and forms and modes of proceeding in civil causes, other 
than equlty and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, and 
forms and modes of proceeding existing at the time in like causes 
in the courts of record of the state within which such circuit or 
district courts are held, any rule of court to the contrary notwith- 
standing. This statute, we think, does not hâve any application 
to the review of décisions refusing or granting new trials. In New- 
eomb V. Wood, 97 U. S. 581, 583, 24 L. Ed. 1085, the court said: 

"It has long been the estalilished law in the courts of the United States 
that to grant or refuse a new trial rests in the sour"! discrétion of tlie court 
to which the motion is addressed, and that the resolt cannot be made the 
99 F.^3 



674 99 FEDERAL REPORTER. 

snbject of review upon a wrlt of erroTi We cannot think that congress In- 
tended by the' act of June 1, 1872 (It Stat. 197, § 5), to abrogate tbis salutary 
rule." 

The object of section 914 of the RèTised Statutes was to assimilate 
the f orm and manner in which the parties should présent their claims 
and défenses in préparation for the trial of suits in the fédéral courts, 
to thdse preTailing in the courts of thé states. This does not include 
proceedings in the appellate courts. It has no application to proceed- 
ings by writs of error or by appeal. In re Ohateaugay Iron Co., 128 
U. S. 544, 553, 9 Sup. Ct. 150, 33 L. Ed. 508. The case of Ck>wley v. 
Railroad Co., 159 U. S. 569, 16 Sup. Ct. 127, 40 L. Ed. 263, cited in the 
brief for plaintiff in error, has, we think, no application to this ques- 
tion. It nierely states the familiar rule that the fédéral courts may 
enforce in equity new rights or privilèges conferred by state statutes, 
as they may enforce on their commpn-law side new rights of action 
giTéh by statutes. The Alabama.statute cited does not confer on 
parties* litigating in the fédéral cotirts the right to reyiew by writ of 
error the décision of thç circuit court refusing to grant a new trial. 
Pishbtim V. Eailway Co., 137 U. ^.60, 11 Sup. Ct. 8, 34 L. Ed. 585. 

There are many assigriments of errOr (B7 in ail) which relate to the 
admission and exclusion of évidence. Wè hâve examinèd ail of them, 
and are of opinion that the record Shows no error to the injury of the 
plaintifl in error. It would serve no ûsefùl puirpose to discuss them. 
The judgment of the circuit court is àffirmed. 



FLOEIDA CENT. & P. E. CO. v. AMERICAN SUKBTY CO. OF NEW 

YORK. 

(Circuit Court of Appeals, Second Circuit. January 24, 1900.) 

No. 3. 

1. Indemnitt Insobance— Fidelitt of Employés— Construction of Contract. 

A surety company issued to a railroad company a bond by which it 
agreed to indemnify the làtter ag'ainSt loSS by reason of the dishonesty or 
culpable négligence of Its employés, Who were named, and the amount 
of indemnity as to each stated, In a schedule. The Uability was limited 
to losses which should occur and be discoyered during the continuance of 
the contract, and the bond contalned the foUowing provision: "And it is 
agreed further that tbe company, ùpbû the exécution of a stipulated 
amount of risk or Insurance under the terms of this bond in behalf of 
any employé, shall not ; thereaf ter be responsible to the employer under 
any previous Insurance of said employé, it being mutimlly ■understood that 
It is the intention of this provision that but one (the last) Insurance of 
the employé shall be In force at one tline, unless otherwise provided." At 
the end of each year after the Issnance of such bond a new schedule of 
employés was fumlshed by the employer, aecepted by the company, and 
a new premium paid, based thereon., The bond stated no time of its 
diiratlon, but the notice of acceptanee of each subséquent schedule stated 
the term of Insurance to be for one year. Held^ that the bond was not 
a conthming contract from year to year, but that a new contract was 
made annually; and on each renewal under the above provision the Ua- 
bility of the insurer for any past and undiscovered défalcation of an em- 
ployé terminated. 

2. Samb. 

A contract by a surety company to indemnify an employer agalnst loss 
by reason of the dishonesty or culpable négligence of its employés limited 
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the liabillty of the cômpany to such losses as should occur during the con- 
tinuance of the contract, and should be diseovered "during said continu- 
ance, and within six months after the death, dismissal, or retirement of 
the employé causing such loss. Held that, at the expiration of the year for 
which indemnity was given, the liabillty of the company ceased as to an 
undiscovered loss caused by an employé who stlU remained in the position 
in which his fldelity had been guarantied, although he subsequently died, 
and the loss was diseovered within six months thereafter. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Greorge Zabriskie and J. Archibald Murray, for plaintifE in error. 
Henry L. Stimson and Henry 0. Willcox, for défendant in error. 

Bef ore WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The American Surety Company of New 
York issued on March 14, 1891, for a valuable considération, to the 
Florida Central & Peninsular Kaikoad Company, a bond of indemnity 
against loss through the défalcation of its employés, who were to be 
named, among whom was W. Naylor Thompson, its treasurer. The 
railroad company was insured against loss by his dishonesty or cul- 
pable négligence in the sum of 135,000. In an action at law in the 
circuit court for the Southern di&trict of New York upon this bond 
by the railroad company against the surety company to recover the 
amount of the défalcations which will hereafter be specified, a ver- 
dict for the défendant was directed by the court, and to review the 
judgment which was entered upon the verdict this writ of error was 
brought. 

Before March là, 1891, the surety company had annually, while 
it was insuring the plaintiff, issued to it a new bond of indemnity, 
but after the date of the bond in suit no new and separate bond was 
issued. The bond provided as follows: 

"Whereas, the employer bas in Its service certain employés, whose names, 
occupations, and locations appear in the schedule register marked 'Florida, 
Central and Peninsular Railroad Conipany Bond Rewrd with the American 
Surety Company of New York,' and which is hereby made a part of this bond; 
and whereas, the employer requires sécurity for the performance of the dutles 
devolving on said employés In the respective capacities to which they now are 
or may hereafter be assigned by said employer; and whereas, the employer 
may hereafter require lilce securlty for other employés who now are or may 
hereafter be engaged in its service, and Whose names may, in the manner 
hereinafter indicated, be inserted in said schedule register: 

"Now, therefore, in considération of the payment of forty cents, annual 
premium for each one hundred dollars of sécurity required of the company by 
the employer, it is hereby agreed that, subject to the conditions herein con- 
tained, the company does hereby insure the employer to the extent of the in- 
surance on each employé against any and ail peeuniary loss sustained by the 
employer of money, securities, or other personal property in the possession 
of said employés, or for the possession of which any of them is responsible, 
by dishonesty or culpable négligence on the part of any of said employés In 
the positions hereinbefore referred to, or the dutles in the employer's serv- 
ice which he may hereafter be called upon to perform during the contlnuance 
of his Insurance under this bond, and wliich loss shall be diseovered during 
said continuance and within six months after the death, dismissal, or retire- 
ment of the employé causing such loss; but in no event shall the company be 
llable for a greater sum than that for which the Insurance on the defaulting 
employé is granted, and which Insurance, and the period thereof, are stated 
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in the schedule regîster herelnbefore mentioned, opposite each employé's naine; 
and the eompany shall pay totbe employer wlthin sixty days Crom the re- 
ceipt of a satisfactory proof of !ja loss under this bond the amount of said 
loss) but not exceeding tlie extent of the Insurance on the employé or em- 
ployés :Whose dishonesty or culpable negligeince occasioned such loss: provided, 
that the eompany shall nat bellable under this bond for the amount of any 
balance that may be found due the employer from the employé, and which 
may hâve accrued prior tp thé date of said Insurance, and which may be dis- 
covered within the period of said Insurance, it being the true intent and mean- 
ing of this bond that the eompany shall be responsible as aforesaid, for money, 
securities, or other personal property diverted from the employer within the 
period specified in said Insurance. 

■ "And it Is a^eed furtber that the eompany, upon the exécution of a stipu- 
la ted amount of risk or Insurance under the terms of this bond in behalf of 
any employé, shall not thereafter be responsible to the employer under any 
previous Insurance of said employé, it being mutually understood that it is the 
intention of this provision that but one (the last) Insurance of the employé shall 
be in force at one tlme, unless otherwise provided. [This paragraph Is known 
in the case as "Lines 62 to 60."] 

"The right to make any ciaim under this bond shall cease .at the expiration 
of six months from the date at which the defaulting employé shall cease to 
be in the service of the employer, or the date on which ,the eompany may elect 
to termin^te the Insurance on such employé as hereinafter provided." 

Tlie surety eompany furnished to the railroad eompany a book 
called the "Schedule Register," and had in ils office a copy or ab- 
stract of this boolv, in which were entered tlie names, occupations, 
and lociàtions of the employés for whose conduct security was re- 
quiréd, and the amount of the indemnity which was agreéd to be fur- 
nished. At the expira|ti,oïi of each year from and after March 14, 
1891, uhtiï March, 1895- the railroad eompany made out a new and 
similar schedule of the employés against whose misconduct they 
wére to be indemnified, àii9 the amouût of Insurance for each, paid 
the annùal premium, and forwarded the schedule, or a copy of it, to 
the surety eompany, which aceepted the same, and gave a notice of 
acceptance. The last notice, dated ÏTarch 8, 1895, which was sub- 
stantially lite the preceding noti( es, was as f ollows : 

"You are informed that, subjeet to the conditions of the guaranty con tract 
executed March 14, 1891, by the American Surety Company of New York to 
the Florida Central & Peninsular Railroad Co., the said American Surety 
Company hereby guaranties the employés of the said railroad eompany as fol- 
lows, and from the dates herein speclfled, to March 15, 1896." 

Thompson continued to be insured until March 15, 1896. The 
railroad eompany applied as usual in March, 1896, for new insur- 
ance, but, as the surety eompany required an increase of rate, Ti(y re- 
newal was had. On June 10, 1896, Thompson was taken ill. The 
railroad eompany notifled the surety eompany in July of the discov- 
ery of défalcations by him. He ceased to be treasurer on August 
Ist, and died in Septemberj or early in October, 1896. Suit was 
brought within the time limited in the policy upon a claim consist- 
îng of four alleged misappropria lions amounting to |6,157.86. The 
claim consista of four items, amounting altogether to |6,157.86. The 
flrst item is for |3,310.22, which is the amount of a collection voucher 
dated September 1, 1894, representing moneys misappropriated on 
or before that date. The second item is for |1,000, paid to Thomp- 
son on a check drawn in favor of himself^ by himself as treasurer, on 
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March 8, 1895. The third item is for |800, alleged to hâve been 
]jaid to and misappropriated by Thompson on December 15, 1893. 
The fourth item is for $1,047.64, representing the amount which 
Thompson was alleged to be indebted to his petty cash account on 
August 1, 1896, for varions advahces which he made to himself ont 
of the railroad compaïay's money during his incumbency as treasurer. 
The flrst three of thèse items were for moneys taken by Thompson, 
if at ail, prier to March 15, 1895, the date of the beginning of the 
last year of the insurance; and none of the four items were discov- 
ered by the plaintiff, or any of its oiBcers, until three or four months 
after March 15, 1896. The défendant contends that none of thèse 
alleged losses fall within the terms of the contract of insurance, be- 
cause the flrst three items did not occur within the last period from 
March 15, 1895, to March 15, 1896, and because none of the items 
were discovered until after March 15, 1896. The plaintiff insists 
that the guaranty of Tliompson's fldelity was effected by the bond 
of March 14, 1896, that the contract was a continuing one through 
the payment of an annual premium so long as his name remained 
in the schedule register, and was a continuing indemnity for Thomp- 
son's losses which occurred at any time after March 14, 1891. It 
is évident that it must hâve been known by the railroad company 
that tlie intention of the contract was to make the indemnity of a 
limited character, and it is also plain that the contract was blindly 
and clumsily drawn, but, so far as it relates to the circumstances 
of this case, we think it is capable of being understood. The bond 
States no time of its duration, and gives the name of no person for 
whose conduct there is to be an indemnity. To make the contract 
intelligible, it must be read in connection with the schedule register 
and the notices of acceptance, and from them it appears that an- 
nually a new list of employés was entered on the schedule, which 
was sent to the surety company, and was accepted by it as the list 
of employés whose fldelity was to be guarantied from the date of 
the termination of the pre-existing contract to March 15th of the suc- 
ceeding year. Some of the names of a preceding list had probably 
disappeared. New names had taken the places of those who had 
been dropped, and a new annual premium had been paid for those 
whose names were on the new schedule. The course of business 
between the parties, as well as the bond itself, shows that there is 
to be an annual désignation of employés upon the schedule, and an 
annual sélection and acceptance of the names by the surety company, 
and that the new schedule will, in ail probability, contain the names 
of employés whose fldelity had been guarantied by a previous con- 
tract. Such being the case, the meaning of the part of the contract 
which déclares that upon the exécution of a stipulated amount of risk 
or insurance in behalf of an employé the company shall not be re- 
sponsible under any previous insurance of said employé becomes 
clear, and is that, when a new schedule of the amount of insurance 
in behalf of any employé formerly on the schedule bas been executed 
or completed, and actually or constructively accepted, the old or 
previous insurance against losses previously committed by him is at 
an end, and that for thèse losses the company is no longer liable. 
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Thefjcontract further déclares that pnly i)xe last insurance of the 
einplpyé sh.aH be in; force at one time. Tliese provisipna are incon- 
sisteaf with the theory that it was the intention or the idea of the 
parties that a çontinuing liability; for old and undiscovered losses 
in continuons previons years was being piled up in each renewed 
contract. The bond also provides: that it is its intent that the surety 
Company shail be responsible "for property diverted from the em- 
ployer within the period speciâed in said insurance." The word "in- 
surancç" bas différent meanings ici the contract. Sometimes it means 
the amounts.of indemnity, and sometiçies it means the contract of in- 
surance, Tlie latter meanjng is liie one intended in the clause just 
referred tp, For tlie period specified in the contract of insurance, 
référence must be had to the two otber papers which, with the bond, 
form the coiitract, and which indiçate very plainly that the liability 
is conflned to losses in the current year. This construction is further- 
more shown in the rider attached to the bond in suit, which is as fol- 
lows: 

"Whereas, the sehedule bond Issued Mareh 15th, 1890, ; by the American 
Surety Company of New Yorfe, In favor of the Flprida Central and Penlnsu- 
lar Rallroad Company on certain employés therein mentloned, and others sub- 
sequently bondedand guarantled subject t<> Its provisions, expirés March 15th, 
1891! and, whereas, sald bond allowe six months from sald date of expira- 
tion in which to make claims for losses thereunder, the provlsloH contalned In 
lines 62 ta 66 of the bond hereto attached, Is hereby modlfled so as to reçog- 
nlze the rlght of the employer to make clalm within six months from the 
expiration' pf the bond flrst mentloned for any loss occurrlng thereunder, but 
wlth the ùnderstanding that the aggregate liability of the American Surety 
Company of New York for the aets of any employé under both the bonds 
hereîn mentloned shall not duiing sald period exceed the amount of the last 
guaranty or bond upon the employé fpf whose aots a clalm may be made." 

This rider shows that, unless it had been inserted, the liability, 
if any, wMch existed under the bond of 1890, wouLd hâve disappeared 
by virtue of the provision contained in lines 62 to 66. 

The femaining question of the pcoper construction of the contract 
relates to the f ourtid item, which was discovered three or four months 
after March 15, 1896, and before Thompson left the service of the rail- 
road Company. The contract indemnifles the employer against loss 
by the dishonesty Pr cnlpable négligence of the named employé, 
which loss shall be discovered during the continuance of his insur- 
ance, and within six months after the death, dismissal, or retirement 
of the employé causing such loss. The loss must be discovered dur- 
ing the year for which indemnity was given, if the employé is still 
in the position in which his âdelity had been guarantied; but, if 
the employé dîed, was dismissed, or retired during the year, it must 
be discovered within six months after such retirement. Cases may 
easily be imagined of hardship under the stringent terms of this 
policy, and what would be the re&ult in case the loss happened dur- 
ing the last days of the life of the contract when discovery was im- 
possible during its life ië a question which does not arise hère. The 
loss which is the subject of the fourth item commenced before Janu- 
ary, 1, 1896, when there was a balance against Thompson of $1,177.56, 
and continued until August 1, 1896, when It had been reduced to 
11,047.64. He had apparently drawn the railroad's cheeks for the 



GRACE & HYltE CO. V. ke.\m:dy. 679 

payment of his private bills from time to time during the period of 
liis treasurership, but the company's System of audit was very lax, 
and tlie state of the cash account was unknown, and not examined, — ■ 
a condition of aflairs which was intended to be guarded against by 
the narrow terms of the contract of indemnity. Inasmuch as the 
annual renewal of the contract of indemnity ceased on March 15, 
1896, when Thompson was acting as treasurer, the liability ceased aa 
to ail losses wliich had not been discovered. If Thompson had ceased 
to be treasurer before March 15, 1896, the facts of the case would 
hâve corresponded with those in Guarantee Co. of North America v. 
Mechanics' Sav. Bank & Trust Co., 26 G. G. A. 146, 80 Ped. 766, in 
which, âfteen days before the employ(?'s yearly insurance ended, he 
was retired by promotion from the position which he held, and the 
loss was discovered about three monlhs after his retiracy, in which 
case the court held that the six months commenced to run at the 
date of the retirement, and continued without référence to the ter- 
mination of the annual period, — a conclusion which is justifled by 
the terms of the contract. The judgment of the circuit court is af- 
firmed, with costs. 



GRACE & HYDE CO. v. KENNEDY. 

(Circuit Court of Appeals, Second Circuit. January 24, 1900.) 

No. 56. 

1. Master and Sbkvant — Sape Place to Worr. 

A master was building a slied over the widtti of the sidewalk In front 
of a building in a city. Twenty-six foot posts were placed on the inside 
and on the outside of the sidewalk, on which were fastened wooden girders 
parallel with the street, and boards were nailed on such girders. The work 
was done at night, in conséquence cf the publie use of the street in the 
daytime. Two derricks were used, which were secured by guy Unes, some 
of which ran across the street, where they were secured. About 5 a. m. 
a wagon struck against one of the guys, which threw plaintifC's servant 
from the top of the post on which he was standing, and to which he was 
spiking a girder. Held, that the master cannot escape liability under the 
rule that the duty of the master to provide safe places does not apply 
where the place originally fumished is safe, and becomes unsafe in the 
progress of tlie work, or because of the manner in which tlie work is done, 
since it camiot be said that the place (the street) originally furnished was 
safe uuless it was protected by danger signais or watchmen. 

3. Samb. 

Work was done at night on a structure where guy ropes were run into 
and across the street. A wagon of a third person ran against one of the 
ropes, which caused plaintifC to fall from where he was working on the 
structure. There were no lights or watchmen in the street near the ropes. 
Heldi, that tlie fact that when the workmen on the job began work sufB- 
eient appliances in the way of lamps were furnished does not exonerate 
the master within the rule that when the working place originally, and 
when the employé w'as sent to do the work there, was reasonably safe, 
but became unsafe at the particular time of Ihe accident by causes that 
could not h.ave been anticipated, the master is not li.ible, since the place 
could not be considered reasonably safe when the workmen began their 
night's work unless an adéquate System was adopted for their protection 
against dangers easily to be anticipated. 

3. Samk — Wkight and Sufficiency dp Evidence. 

The u.sual practice as to guarding obstructions at night in the streets 
of a city where men were at work was to place red lamps on the obstrue- 
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tion, or to employ a watcliman. A master had provided four red lanterns, 
two aï which had been bi'oken bef oi-e the nlght of the accident, and the 
other two had been placed on that nlght at one obstruction, but there were 
none on the obstruction which a third person encountered, thereby iu- 
juring a servant. The évidence as to whether a watchman had been dés- 
ignât ed to give warning was conflicting. HeM, tliat the question of 
> whether the obstruction was sufficiently protected was for the jury. 
4. Samb — Assomption of Risks. 

A servant does not assume the rlslî of the employer's negleet to fur- 
nish a reasonably safe System of protection agaiust the danger from in- 
jury by passing vehicles coming in contact with guy ropes extending from 
the place where the servant is worklng out into and across the street. 

In Error to the Circuit Court of tlie United States for the South- 
ern District of New York. 

Chas. G. Nadal, for plaintift" in error. 
Gilbert D. Lamb, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Jndge. Daniel Kennedy, an employé of the 
Grâce & Hyde Company, a corporation, brought an action at law 
in the circuit court for the Southern district of New York against 
his employer to recover damages for the injuries caused by its al- 
leged négligence, and recovered a verdict for |2,500. To review the 
judgment which was entered upon the verdict this writ of error 
was brought. 

The défendant, in the month of August, 1897, was building a shed 
or barricade over the width of the sidewalk in front of the Grand 
Central Depot, on the east side of Vanderbilt avenue, in the city of 
New York. The sidewalk was about 12 feet wide, and the barri- 
cade, of about 26 feet in height, consisted of two rows of upright 
posts, — one row along the wall of the dépôt, and the other along 
the outer edge of the sidewalk, — upon which were fastened wooden 
girders parallel with the street, and upon the girders a covering of 
boards was nailed. In conséquence of the extent of the public use 
of the street in the daytime, the work was done at night. Thèse 
posts were 10 feet apart. Two derricks, one on the inside of the 
sidewalk and the other on the outside, were used to place the posts 
and girders in position, and each derrick was secured by two back 
guy lines and one head guy. At the time of the accident the inside 
derrick was secured by a head guy line running down to the stair 
rail of the basement stairs of the dépôt. The other two lines ran 
across the street. One was fastened to a lamppost at the corner of 
Porty-Third street and Vanderbilt avenue, and the other was fas- 
tened to a hydrant. Thèse two lines had been secured across the 
street from the time of the commencement of the work. To a large 
beam in the street between the east curb and the car track one of 
the guys of the outside derrick had been fastened from time to time. 
The work began at Forty-Fourth street, and the derricks were 
moved forward from time to time in order to place the posts and 
girders in position, and when they were movod the position of the 
guys was changea. At about half past 4 or 5 o'clock in the morn- 
ing of August 19; 1807, a mail van, which was coming through Van- 
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derbilt avenue f rom tbe dépôt yard to Forty-Second street, struck 
against one of the guys of the inside derrick, caused it to sway over, 
and one of the ropes threw Kennedy from the top of the post on 
which he was standing, and to whieii he was spiking a girder. He 
was thrown upon the sidewalk, and his kneecap and one arm 
brolcen. The case was presented to the jury by the phiintitî upon 
the theory that, inasmuch as the work was necessarily done at 
night, upon a street which was frequently occupied by passing ve- 
hicles of various kinds, and as the necessary guy ropes which ex- 
tended into the street must be fastened where they were in danger 
of collision with a passing vehicle, if unobserved in the darkness by 
the driver of the vehicle, it was the duty of the défendant to take 
such précautions against injury to his employés as to render the 
place of their work reasonably safe. The court charged upon the 
duty of the défendant as follows: 

"Did the défendants fulflU their duty, which -was to provide wliat was rea- 
sonably safe and proper by way of précaution from such a thing as this mail 
wagon, or anything of that sort, coming along? If they did, — did everything 
that was reasonable in that behalf, — you may return a verdict for tbe défend- 
ants, because, if they did, that is enough. That is ail they were required to 

<li0." 

The défendant insists that the rule of law which directs the mas- 
ter to provide his servant "with a reasonably safe place to work in. 
having référence to fhe character of the employment in which the 
servant is engaged" (Railroad Co. v. Peterson, 1C2 IT. B. 34(1, 35;5, 
16 Sup. et. 843, 40 L. Ed. 944), is inapplicable, because the street 
was a safe place, and the rule as to safe places does not apply when 
the place originally furnished is safe, and becomes unsafe in the 
progress of the work, or because of the manner in whicli the work 
is done. The argument rests upon the incorrect assumption that 
the place originally furnished was safe. The place was an avenue 
extensively used for travel, in which a substantial shed was to be 
erected at night by the use of derricks secured by ropes stretching 
somewhere in the avenue. It was eminentlv unsafe unless protect- 
ed either by danger signais or watchmen. It is said, however, that 
when the workmen began work sufflcient appliances in the way of 
lamps were furnished, and that it became unsafe by the way in 
which the work was done. This subject was considered by this 
court in Baird v. Keilly, 35 C. C. A. 78, 92 Fed. 884, in which" after 
saying that an employer cannot escape responsibility for injuries 
to an employé by alleged failure to make the working place reason- 
ably safe, by proof that he had furnished a compétent foreman with 
necessary appliances and needful instructions, the court said: 

"When, however, it appears that the working place originally, and when the 
employé was sent to do the worli there. was reasonably safe. but became un- 
safe at the partlcular time ot the accident by causes that eonid not hâve been 
anticipated. by exigeneies created in earrying on the détails of the work, or 
by the neglect of a fellow servant, a différent rule is applicable." 

The facts of the case do not bring it within the exceptions. The 
place could not be reasonably safe when the workmen began their 
night's work unless an adéquate System was adopted for their pro- 
tection against dangers which were easily to be anticipated; nei- 
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ther did danger spring ont of sudden exigeiicies, or sudden neg- 
lect. lor mistake of a foreman oï workman. The négligence, if it 
existed, arose f rom the insufflcifency of the means for the protec- 
tion of the workmen which were originally adopted. Mather v. 
Eillstan, 156 U. S. 391, 15 Sup. Ct. 464, 39 L. Ed. 464. 

The defendanfs assignments of error seek to introduce into the 
case the doctrine of nonliability for an injury caused by a co-serv- 
ant, and it is urged that the danger was created by the workmen 
themselves; for it did not appear that there was a necessity for 
tying the guy Unes on the other side of the street, and that occa- 
sion for warning or signais arose only in conséquence of the act of 
the men in thus extending the ropes. The defect in the argument 
is a continuance of the omission to -recognize the ordinary neces 
sity for the protection of the employés, and that the absolute duty 
of the master to provide a safe place is not avoided by the neglect 
of his représentative or servants to do the things which will obvi- 
ously prevent the known original danger. Howard v. Eailway Co. 
(0. C.) 26 Ped. 837; Kailroad Co. v. Peterson, supra. In regard to 
the fact df the insufliciency of thè means of protection, compétent 
testimony was introduced to show that the usual practice with re 
spect to guarding obstructions at night in the street where men 
are at work is to place red lamps upon the obstructions, or to em- 
ploy a w^tçhman for the purpose of warning agaihst the danger. 
Baird v. Beilly, supra. The défendant had provided four red lan- 
terns. Two of thèse hàd been broken before the night of the ac- 
cident, and the other two were on that night placed one upon each 
end of the beam on the street which has been snoken of, but there 
were none upon the guys of the injured derrick. Theré was also 
testimony upon the part of the plaintiff that no person had been 
specially designated as a watchman to give warning to drivers of 
vehicles, and upon the part of the défendant that the foreman and 
another person attended to this service in addition to their other 
duties, ïbe conflict of évidence on the subject was sulHcient to 
compel the submission of the question to the jury. 

The subject which is coQtained in the defendanfs assignment of 
error that the plaintiff assumed the risk of his position ànd of the con- 
ditions as they existed was fully considered in Eailway Co. v. Arch- 
ibald, 170 U. g. 665, 18 Sup. Ct. 777, 42 L. Ed. 1188, and it is suffl- 
cient to say that the plaintiff did not assume the risk of the em- 
ployer's neglect to furnish a reasohably safe sj/Stem of protection 
against the danger from injury by passing vehicles, and that there 
is no adéquate évidence that he continued to remain at wôrk with 
the knowledge of the insuificiency of the protection which was ac- 
tually furnished. The judgment is afflrmed, with coists. 
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niELPS V. CHURCH OF OUR LADÏ HELP OF CHRISTIANS. 

(Circuit Court of Appeals, Third Circuit. January 30, 1900.) 

No. 24. 

1. Venue— Action to Rkcove.b Value of Stonb Taken fkom Lakb. 

One holding a riglit of property in tlie stone and otlier valuaWe sub- 
stances contained in land in New Yorlc may sue in New Jersey a tres- 
passer wlio quarries stone from sucli land, and removes it to New Jerâey, 
and tliere couverts it, to recover the value of tlie stone. 

3. Actions— Waivkr op Tort. 

Where a trespasser has quarried and removed stone belonging to plain- 
tiff, the latter can waive the tort, and sue in assumpsit, especially where 
the trespasser has not only actually applied the stone to his own béné- 
ficiai use, but has so used the stone that it cannot be reclaimed. 

3. Assumpsit— Questions Considbred— Titlh to Lands. 

Défendant entered on and quarried stone from land which plaintlfE had 
leased of a third person for such purpose, and plaintiff brought assumpsit 
to recover the value of the stone. Plaintiff was in possession by vlrtue 
of a judgment in forcible entry and detainer against, défendant, when the 
action was brought, and has since retained possession. Défendant had 
no évidence of title to the land, but, on the contrary, was a mère tres- 
passer. HeU that, though a question of title to land could not be tried 
in the action, no such question was involved. 

In Error to the Circuit Court of the United States for the District of 
New Jersey. 
Eobert H. McCarter, for plaintlfE in error. 
David McOlure, for défendant in error. 
Before ACHESON, DALLAS, and GKAY, Circuit Judges. 

ACHESON, Circuit Judge. By an indenture made November 25, 
1892, between Mary Brady, party of the first part, and James W. 
Carpenter, Jr., and James A. Phelps, parties of tlie second part, the 
flrst party "demised and leased" uuto the second parties, "their heirs 
or assigns," for the "full term of fifty years," a tract of land doscribed 
by metes and bounds, "with the right to dig, mine, quarry, use, re- 
move, appropriate, and convert, to the sole use and bencflt of the 
said parties of the second part, their heirs and assigns, ail or any 
marbie, stone, or other valuable material or substance to be foun'd 
on, in, or under said lands," and with the further riglit to "erect, 
maintain, operate, use, remodel, or remove any buildings, machineiy, 
or other structures that the said parties of the second part may 
désire." Tlie deed contains a covenant on the part of the flrst party 
for the quiet and peaceable possession and enjoyment by the second 
parties of the demised premises, and a covenant by the second par- 
ties to pay to the flrst party a royalty of 20 cents per cubic yard 
"for each and every yard of marbie, stone, or oïlier valuable mate- 
rial or substance removed or shlpped from, appropriated and con- 
verted to the use and beneflt of the said parties of the second part, 
their heirs and assigns, during the continuance of this lease." And 
the deed reserves to the flrst party "the occupancy of the présent 
buildings, and the right to cultivate the land not occupied, used, or 
required for the proper prosecution of the business opérations of the 
parties of the second part." 
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Manifestly, under this indenture, the parties of the second part, 
or their assigna, are not mère licensees, clothed simply with a right 
to quarry stone or other valuable substance from the land described. 
According to ail the authorities, this deed operated to convej' an 
estate in the land for the specifled term of 50 years, and its légal 
eflfect was to pass to the parties of the second part and their assigns 
a right of property in the stone and other valuable substances con- 
tained in the land. Bainb. Mines (Dallas' Ed.) p. 261; Doe v. Wood, 
2 Barn. & Aid. 724, 738; New Jersey Zinc Co. v. New Jersey Frank- 
linite Co., 13 N. J. Eq. 322, 341; Gartside v. Outley, 58 111. 210; 
Ganter v; Atkinson, 35 Wis. 48; Baker v. Hart, 123 N. Y. 470, 25 N. 
E. 948; Chicago & A. Oil & Mining Co. v. U. S. Petroleum Co., 57 
Pa. St. 8â; Appeal of Stoughton, 88 Pa. St. 198, 201; Duke v. Hague, 
107 Pa. St. 57; Brown v. Beecher, 120 Pa. St. 590, 603, 15 Atl. 608. 

On Hovember 28, 1892, the above-mentioned lease was duly as- 
signed to the Oswegatchie Company, which company, on June 25, 
1895, sUblet unto the Metropolitan Marble Company, for the term 
of 20 years, the said tract of land, together with ail the rights, 
beneflts, liberties, and privilèges thereto belonging, and, speciflcally, 
"the right to dig, mine, quarry, use, remove, appropriate, and cou- 
vert, to the sole use and beneflt" of the said sublessee, "ail or any 
marble, stone, or other valuable material or substance to be found 
on, in, or under the land." Under the sublease to it, the Metropoli- 
tan Marble Company entered into possession of said land, which is 
situate in Lewis county, in the state of New York, and operated a 
stone quarry which previously had been opened thereon. 

In this action of assumpsit, the receiver of the Metropolitan 
Marble Company seeks to recover the value of certain stone which. 
as he allèges and claims to hâve shown, was wrongfully mined from 
and taken oùt of the said quarry during his company's ownership 
thereof, as lessee, by one John J. Sullivan, who was acting for the 
défendant, and was a nalied trespasser, as against the Metropolitan 
Marble Company; which stone was brought by the défendant to East 
Orange, in the state of New Jersey, and was there actually appro- 
priated by the défendant, and used in building its church. 

Now, if the true state of facts be as above alleged, it seems t,o us, 
under the authorities, that the plaintiff can maintain a personal 
action in this jurisdiction against the défendant to recover the value 
of this stone. Hov v. Smith, 49 Barb. 360; Hughes v. United Pipe 
Lines, 119 N. Y. 423, 23 N. E. 1042; Lehigh Zinc & Iron Co. v. New 
Jersey Zinc & Iron Co., 55 N. J. Law, 350, 357, 26 Atl. 920. And 
we think that the plaintiff could waive the tort, and sue in assump- 
sit, especially in view of the fact that the défendant had not only 
actually applied the stone to its own beneiicial use, but had so used 
the stone that it cannot be reclaimed. Terry v, Munger, 121 N. Y. 
161, 24 N. E. 272, 8 L. R A. 216; Dundas v. Muhlenberg's Ex'rs, 35 
Pa. St. 351, 353; Halleck v. Mixer, 16 Cal. 574, 578; 2 Greenl. Ev. 
§ 108. 

The rulings of the court below did not directly contravene any of 
the légal principles we hâve discussed; but upon the conclusion of 
the plâintifif's case, and without any évidence having been offered by 
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tlie défendant, the learned judge instructed the jury to flnd a verdict 
in favor of the défendant, on the ground that the case involved a 
question of title to the land from which the stone was taken, which 
question could not be determined in this action. Was the court jus- 
tifled in thus taliing the case from the jury? 

Now, the court of errors and appeals of New Jersey, in Lehigh 
Zinc & Iron Co. v. New Jersey Zinc & Iron Co., supra, after stating 
that the owner of land can generally maintain trover against a i)ev- 
son who severs and couverts to his own use what is part of the 
realty, such as ores, etc., added this qualification: 

"But there is a considérable line of cases holding that if the défendant, at 
the time of the severauce, is in adverse possession of the realty, under a bona 
flde claim of title. the thing severed becomes his property, so that the owner 
of the land cannot maintain trover or replevin therefor, but must resort to his 
reinedy for the possession of the land and mesne profits." 

The earliest case in this line is Mather v. Ministers, -3 Serg. & R. 
509, in which the suprême court of Pennsylvania ruled that trover 
for stone and gravel dug from land does not lie, by one who has 
the right of possession, against the person who has the actual ad- 
verse possession of the land and sets up title to it. From the later 
décision by the same court, in Harlan v. Harlan, 15 Pa. St. 507, 513, 
514, it appears that the possession, to defeat such personal action, 
is not the occupancy of a mère intruder, but actual adverse posses- 
sion, maintained under a bona fide claim of title. In Halleck v. 
Mixer, 16 Cal. 574, the rule is thus stated: 

"The plaintifC, ont of possession, cannot sue for property severed from the 
freehold, when the défendant is in possession of the preinises from which the 
property was severed, holding them adversely, in good faith, and undet claim 
and color of title. In otjier words, the personal action cannot be made the 
means of, litigation determining the title to real property, as between conflicting 
clalmants; but the rule does not exclude the proof of title on the part of the 
plaintifC in other cases; for it is, as we hâve already observed, upon such proof 
that the right to reoover rests. It is because the plaintiff owns the premises, 
or has a right to their possession, that he is entitled to the chattel which is 
severed; and that must, of course, in the first instance, be established. A 
mère intruder or trespasser is in no position to raise the question of title with 
the owner, so as to defeat the action." 

Hère it appears, from the certifled exemplification of the record 
in évidence, that James A. Phelps, as receiver of the Metropolitan 
Marble Company, instituted before the county judge of L?wis county, 
N. Y., a summary proceeding against John J. Sullivan and his asso- 
ciâtes, charging them with unlawful and forcible entry into, and 
unlawful and forcible detainer of, the aforesaid tract of land, which 
proceeding, on December 21, 1897, resulted in a judgment dispos- 
sessing Sullivan, and restoring possession to Phelps, the receiver of 
said Company. Accordingly, and before this suit was begun, posses- 
sion of the land was restored to this plaintiff, who was in posses- 
sion when he brought this action, and has retained possession. 
Moreover, upon an attentive examination of the record in this case, 
we fail to discover any évidence of title in the défendant or in Sulli- 
van to the locus in quo. Sullivan appears in the light of a mère tres- 
passer, who had been in the temporary unlawful oc(-upancy of the 
premises. The case, as presented by this record, is not one of con- 
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flkling titles to the land. It will te observed that, at thé tinte the 
court gave, peremptory instruçtiops against the plaintiff, the defen^d- 
aitt had not put in any évidence' wh^tever. We are therefpre cpn- 
strainedto hold that, as the case then stpod, those instructions were 
unvrarranted and erroneous. . r 

With respect to the second çlass of assignments of errer, -we 
content ourselves with saying thàt the materiality oiE the évidence 
towhich thèse assignments relate: is not clear to us. The judgment 
of the circuit court is reversed, and the case is rçmanded to that 
court, with direction to grant a new trial. 



In re McBRYDH. 
(District Court, E, D. North Carollna. December 4, 1899.) 

1. BAIfKBUli'.TCÎY— CONTBMPT DP COUBT^ThBEATENBD LEVY. 

A mère tbreat by a judgment crèditorof, a bankrupt to levy exécution 
on bis property, pending the bankruptcy pirbceedings, does not constitute 
a cMitëmpt of the court of bankruptcy or its proeess, where there has 
been no aetual levy madé on such property, nor any interférence with it 
by the créditer af ter the adjudication in b^nljruptcy. 

2. SAME—HpiieaTKAD Exemption— ïlKVALUATioN. ï 

Where a trustée In bankruptÇy, iri setting 6£C to the bankrupt the prop- 
erty çlàimed as his homestead, has adoptéd the value placed upon it by 
appralsérs 15 years before, When It was allotted to the bankrupt as a 
homestead under proeess of a state court, but It appears that the property 
has since Inçreased In value beyond the amount allowed as exempt by the 
laws of the state, the court of bankruptcy will direct the trustée to revalue 
.the property, and set apart to the bankrupt so much thereof as shall not 
exceed In value the amount so allowed. 

3. SaMB— DiSOHARGB OF BanKRDPT— POSTPONBMENT. 

Action will be suspénded upon the bankriipt's appllcàtlbii for discharge 
until such reallotment of the homestead ;hàs been made by the trustée. 

4. Same— PsovABLE Debt— Judgment. 

Where a créditer holding a valid and provable debt against a bankrupt 
at the date of the adjudication thereafter brings suit ta a state court and 
recovers judgment, he may prove such judgment as an unsecured claim 
against the bankrupt's estate, "less cosits incurred and interest accrued 
af ter the flllng of the pétition and up to the time of the entry of such judg- 
ment," as protided in Baiikr. Act 1898, 8 63a, subd. 5. 

5. SAME — SUITS AGAINST BaNKRCPT— EfFECT OF JuDGMENT, 

A creditoi? holding a promissory note, valid and enforceable against the 
maker at the date of the latter's adjudication in bankruptcy, but against 
which the statute of limitations has nearly run, may reduce the same to 
judgment by suit brought in a state court after such adjudication; and such 
judgment will establish the claim and stop the running of the statute, 
though it wlU not give the creditor a lien or priority, nor entitle him to 
< levy on the bankrupt's property. 

6. Samb— Objections to Discharge— PalsbÔath. 

A bankrupt's application for discharge will not be denled, on the ground 
of his having concealed property or mààé ' a f aise oath In bankruptcy, 

: where it appears that he llsted ail his property In his schedules, and 
afflxed thereto the valuation placed upou his real estate by appraisers who 
valued it «everal years before under prcfcess of a state court, although 
such value may actually be much below the. présent market value of the 

■ property. ■'■• .'; ' 

In Bankruptcy, Qn review of décision of référée in bankruptcy. 
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The référée reported as follows: 

The undersigned, référée in bankruptcy, respectfuUy reports: At Fayette- 
ville, in said district, at a creditors' meeting ealled to consider banknipt's 
application for discharge (présent, D. B. McBryde, baakrupt, and his attorney, 
B. If. McLean, Esq., and the Navassa Guano Company, a judgment creditor, and 
John Leach, creditors whose claims hâve been filed and allowed, by thelr at- 
tomey, John H. Cook, Esq.), the foUowing proceedings were had: John. Leach, 
by his attomey, oÊfered to file proof of claim for fifty flve and *i/ioo dollars; 
the same being based upon a judgment rendered in a suit instituted in state 
court, which was begun after the adjudication that McBryde is a bankrupt. 
Objected to by the banlirupt. Objection susitaiaed, and creditor, Leach, ex- 
cepted. Upon an Intimation of the référée, Leach then struck out ail that 
part of his proof of claim which ref erred to the said judgment, treating the 
said judgment as a nullity, and again offered to file his proof of claim. The 
bankrupt again objected, for the reason that the same was barred by the 
three-years statut© of limitations. The référée flnds the foUowing agreed 
facts: The said proof of claim is based upon a promissory note which fell due 
less than three years prior to the institution of the bankruptcy proceedings, 
and less than three years before the adjudication in bankruptcy, but more than 
three years prior to this date (November 15, 1899), when it is filed. The référée 
overruled the objection and filed the claim, and the bankrupt excepted. John 
H. Cook, Esq., attomey as aforesaid, filed a pétition praying the reallotment of 
bankrupt's homestead, accompanied by the affidavits of three disinterested free- 
holders in Eobeson county, where the said homestead lies, setting forth that 
in their opinion the homestead (which was laid ofC about 15 years ago) has 
increased in value more than 50% since last allotment. The référée held a 
reallotment should be granted upon the strict compliance, as far as may be, 
with the requlrements of chapter 149, Laws N. C. 1893, entitled "An act to 
provide for the reallotment of homesteads;" that this act, and ail other laws 
of North Carollna relating to the homesteads, by section 6 of the bankruptcy 
act are made a part of the national bankniptcy law. To this ruiing the 
bankrupt excepted. The said John H. Cook, Esq., attomey as aforesaid, gave 
notice of his objection to the granting of the discharge to D. E. McBryde, 
bankrupt, until the question of the reallotment of the homestead ean be passed 
upon bj; the judge. The référée recommends that the discharge be held up 
until thé homestead question be decided; for, if the discharge be granted, the 
bankruptcy court would bave no jurisdlction to reallot the homestead If it is 
detérmined that such a course is légal. And Cook, attomey, objects to the 
granting of the disehai'ge for the reason that the bankrapt has knowingly 
scheduled his real estate at far below its real value. As it appears that the 
bankrupt adopted the valuation placed upon his real estate by the appraisers 
who laid ofC his homestead in the state court about 15 years ago, the référée 
is of the opinion that this does not constitute a valid objection to the granting 
of the discharge. It is not contended tbat bankrupt failed to list any of his 
property. It is therefore recommended by the référée that the discharge be 
granted as soon as the homestead can be reallotted, if it is decided it should 
be reallotted. Pétitions setting forth matters which the judge is asked to re- 
view are herewith attached. Pétition by B. F. McLean, Esq., attomey for the 
bankrupt, is marked "Exhibit A," and the pétition of John H. Cook, Esq., 
attomey for creditors, is attached, and marked "Exhibit B." The report of 
trustée as to property set apart aa exemptions is also attached, and marked 
"Exhibit C." Proof of conformlty and record in the matter Is also herewith 
sent, with blank certificate of discharge in dupllcate. 

EespeetfuUy submitted, S. H. MacRae, Référée in Bankruptcy. 

B. F. McLean, for bankrupt. 
John H. Cook, for creditors. 

PUKNELL, District Judge. This cause coming on to be heard this, 
the 4th day of December, 1899, and being heard, after argument by 
counsel, it is ordered and adjudged: 

1. That there having been no levy on the property of the bankrupt 
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by the sheriff, George B. McCleod, or his^eputy, W. F. Henderson, or 
John liBach, »or any interférence with said property after the ad- 
judication in bankruptcy, but simply a threat to levy, said George B. 
McCleôd, W. F. Henderson, and John Leach hâve not been guilty of 
a, coûtèmpt of this court or its process. 

, 2.' trhat'the homestead of the banferupt, laid off some years ago 
underprocess of the state court, having enhanced in value beyond that 
allowed by and under the law of North Carolina, be reallotted by the 
trustée, M provided by the act of July 1, 18!)8, § 47, subsec. 11, allow- 
ing said bankrupt real estate of the value of |1,000 and no more. 

3.. That the costs incurred in conséquence of the contempt proceed- 
ings be paid by the trustée out of the estate; said costs to be taxed 
■ by the clerk bf this court. 

4. D. E. McBryde is entitled to a discharge in bai^kruptcy when the 
homestead is reallotted, and the granting of the same is deferred for 
this purpose. The former order in the contempt proceedings, re- 
quiring the sheriff, his deputy, and Leach to show cause, is modi- 
fied in accordance herewith, and this cause retained for f urther order. 

Subsequently (December 28, 1899) the foUowing opinion was ren- 
deredby the court: 

PUENEIiL, District Judge. On the exceptions to the rulings of 
the refereé certifled for review, it is held, adjudged, and ordered: 

That the flrst exception be, and the same is, sustained. While a 
judgment in.a state court after or within four months of an adjudica- 
tion créâtes no lien and confers no additional rights, the statute 
recognizes ttvo classes of judgment debts which may be proved: 
First, a debt evidenced by judgment obtained prior to the commence- 
ment of bâhferuptcy proceedings (section 63a, subd. 1) ; and, second, a 
debt founded on a provable debt reduced to judgment pending bank- 
ruptcy proceedings (M. 5). The latter class of debts are provable, 
"!ess costs incurred and interest accrued after the flling of the péti- 
tion and up to the time bf the entry of such judgment." This is not a 
new debt qrgatedduring bankruptcy, but retains the character of the 
. indebtedness oUt of which it arose. Boynton v. Bail, 121 U. S. 457, 7 
Sup. et. 981, 30 L. Ëd,985. And the conflict of opinion which arose un- 
der the act Of 1867 on the question of merger could not arise under the 
act of 1898, even if the suprême court had not settled it in the décision 
cited; for the act expressly provides for the proving of such debts in 
the sections (juoted. The purpose of the act seems to be to meet 
cases likethèone at b^r. At the time the; pétition in bankruptcy was 
flled, John Leach heîd a note signed by McBryde, not under seal. It 
was not then barred. October 1, 1899, one day before barred by the 
state statute, he obtained judgment. TJais established the debt, and 
stopped the running of the statute of limitations. The flling of the 
pétition might hâve done this, but the creditor was vigilant, and not 
willing to trust to a theory when there was a way certain. He ob- 
tained a judgment, as he had a légal right to do, which, as to his 
debt, gave him ail the rights under the state law,— established his 
debt, stopped the running of the statute,=— except the right to in ter- 
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fere with the bankruptcy proceedings by a levy, or to establish a 
priority. The debt is provable as other unsecured debts are provable. 
Second exception is overruled. The discharge of the bankrupt is 
provided for in section 14a, and none of the reasons for refusing such 
discharge are shown or alleged. Section 14b. It appearing, however, 
that the homestead allotment made several years ago under process of 
a state court was adopted by the trustée, and the same has been en- 
hanced in value in excess of that allowed by the laws of ISTorth Caro- 
lina, the discharge -will not be granted until there is a reallotment of 
the homestead exemptions, and the bankrupt has otherwise fully 
complied with the provisions of the statute. This ruling disposes of 
the third exception. Except as herein modilied, the report and rul- 
ings of the référée are afflrmed. 



In re KAISER. 
(District Court, D. Minnesota, Fifth Division. December 11, 1890.) 

1. BANKnnPTcr — Application for Dischabge— Authobity of Reperbb. 

Wtierc- a banlîrupt's application for diseharge, witli spécifications In 
opposition ttiereto by creditors, is referred to a référée in bankruptcy, the 
authority of the latter is not limited to the taking and reportlng of the 
évidence adduced on the hearing and niling as to Its admissibility, but he 
s'aould also report findings and recommendations. 

2. SaMB— SUFFICIBNCY OF SPECIFFCATIONS. 

A spécification in opposition to a bankrupt's application for discharge 
on the ground of his having concealed property from his trustée Is fatally 
defective if it fails to allège that the offense was committed "knowingly 
and fraudulently," or to charge any of the essential facts necessary to 
show the commission of the offense, though thèse need not be pleaded with 
the technical certainty required in an indictment. 
I. Samb— Evidence. 

When a bankrupt's application for discharge Is referred to a référée in 
bankruptcy, a sufficient spécification of objections is a necessary pre- 
requisite to the introduction of any évidence by the objeeting creditors on 
the hearing before the référée, and the évidence should be conflned to the 
material facts alleged in the spécifications. 
4. Same. 

A référée in bankruptcy, to whom a bankrupt's application for discharge 
has been referred, with spécifications in opposition thereto by creditors, has 
authority to rule upon the sufl3ciency of the spécifications, and should not 
reeelve évidence on any spécifications which are clearly Insufflcient. 

8. Same — Ambndmbnt of Spécifications. 

An application for leave to amend spécifications filed in opposition to a 
bankrupt's application for discharge should be made to the judge of the 
court of bankruptcy, not to the référée. 

In Bankruptcy. On report of référée in bankruptcy on bankrupt's 
application for discharge and opposition thereto by creditors. 
The report of the référée was as foUows: 

The foUowlng objections to the bankrupt's application were specifled by 
creditors: "(1) That he has committed an offense punishable by imprisonment, 
as provided by the existing bankruptcy law, in this: that he has concealed, 
and now conceals, while a bankrupt, from his trustée, the foUowing mentioned 
property belonging to his estate, to wit, certain real estate Inherited from tils 
99 F.— 44 
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father, lately deceased, and sltuated in: the county of Tuscarawas, state of Ohio, 
ot tha value ot $2,700, a more partlçular description of whlch the objector Is now 
unable to glve. (2) ïhat he bas (?ommltted an offense punishable by Imprison- 
ment, as provlded by the exlstlng bankruptcy law, In thls: that he has made 
a false oath to his schedule of asséts on file hereln, partlcularly to Schedule B 
(1), and to hls pétition In said proceedlngs, by omlttlng,therefrom any référence 
to gald real estate." The report of the undersigned référée respectfuUy shows: 
Tha,t sald William Kaiser was dujy adjudlèatéd a bankrupt upon June 19, 
1899; that upon September 23, 1899,' he made hls application to the court for a 
dilscharge from his debts; that upon sald date M. S. Stokely, a credltor of sald 
bantrupt, appeared, and gavé notice of opposition to gald application; that 
upon, October 3, 1899, sald credltor dnly flled wlth the clerk of sald court a 
speciflcatlon of hls grounds of opposition to said application; that upon said 
last-mentioned date, pursuant to the rules of court, the application was referred 
by the ëotirt to the undersigned référée; that the référée, by order duly made and 
entered hereln, fixed the hearlng upon said application for October 26, 1899, at 
10 o'cloek a. m.; that at the time and place flxed for sald hearlng said bank- 
rupt and said opposlng créditer appeared in person and by counsel; that to 
prove the spécifications of objections to the bankrupt's discharge said opposing 
créditer thereupon called as a witness, and had sworn, the bankrupt, and pro- 
ceeded to examine hlm; that thereupon sald bankrupt, by hls counsel, objected 
to the receipt of any évidence undèr sald spécifications, on the ground that said 
spécifications, or either of thém, dld not state facts sufflolent to constitute any 
ground for the refusai of a discharge. The référée sustained the objection, and 
said credltor excepted. Sald créditer then moved upon aflidavlts for leave to 
amend the spécifications, and presented the amended spécifications herewith 
rettimed. The bankrupt objected on the ground that the référée had no author- 
ity to amend spécifications. The référée suatained the objection, and the cred- 
ltor excepted. The référée thereupon adjourned the hearlng to November 9, 
1899, at 10 o'cloek a. m., for the purpose of certifying the proceedlngs to the 
judge. Said opposlng créditer thereupon duly filed hls pétition for review. 
Wherefore I hereby certlfy that in the .course of the proceedlngs m said cause 
before me the followhig questions arose pertinent to said proceedlngs: (1) 
Is the authority of the référée llmlted to the mère taklng and reporting of the 
évidence and maklng rulings on Its admissiWlity, or is the référée expeeted to 
make flndlngs and recommendatlons? (2) Was the original spécification hereln 
sufflcient, the words "knowlngly and fraudulently" belng omltted ;f rom the allé- 
gations describing the ofEenses alleged to hâve been commltted by'the bankrupt, 
or must those words be included in such spécifications, or must the offense 
charged he stated wlth the certaihty of an Indlctment? (3j Was any spécifica- 
tion of objections a necessary prerequisite to the Introduction of any évidence 
in opposition to the application for discharge, or should the référée, regardless 
of spécifications, hâve proceeded ^ to :"investigate the merlts of the application" 
by taklng the évidence offered, if any, in référence to offenses preventlng a 
discharge? (4) Had the référée authorlty to rule upon the sufflciency of the 
speciflicatlbn of objections, or to permit amendnaents thereof, or are those ques- 
tions exclusively fot the judge? B'or his opinion thereon, the above questions, 
together wlth said application, thé original and amended spécifications of objec- 
tions, sald affldavltâ, and the pétition for review, are herebif téspectf ully certl- 
fled to the Honorable William Lochren, judge of sald court. In case the déci- 
sion of thç référée is àpproved, it is recommended that the opposlng credltor 
be allowéd, notwithstandlng, to amend his original spécifications of objections. 

H. F. Greene, Référée. 
Dated November 3, 1899. 

Dibell & Eeynolds, for creditors. 
Pealer & Fesler, for bankrupt. 

LOCHREN, District Judge. In this matter the référée has asked 
the direction of the judge in respect to questions of practice which 
hâve arisen in this case. To the questions of the référée the following 
answers are retumed: 
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1. The authority of the référée is not limited to the taking and re- 
porting of the évidence and ruling as to its admissibility. In addition 
to that, it is compétent and désirable that he shall report findings and 
recommendations. 

2. The original spécification in this case was insulHcient, and with- 
out an averment of scienter it failed to allège facts showing that the 
bankrupt had committed an offense punishable by imprisonment, etc. 
The scienter must be charged, and also ail essential facts necessary 
to establish the commission of the offense; not necessarily with the 
technical certainty required in an indictment. 

3. A spécification of objections is a necessary prerequisite to the 
introduction of any évidence by the objecting creditors. The référée 
should not disregard the spécifications, and should confine the évi- 
dence to the material facts alleged in the spécifications. 

4. The référée has authority to rule upon the sufflciency of the 
spécifications of objections, and should not take évidence on such as 
are clearly insufficient. Application to amend spécifications should 
be made to the judge. 

5. The application to amend the spécification as proposed is hereby 
granted. 



In re MYEES et 
Pistrlet Court, D. Indiana. February 19, 1900.) 
No. 433. 

1. Bankrhptct — Proop ov Debt — Ambndmbnt. 

A court of bankruptcy has dlscretionary power to allow a proof of debt 
against the bankrupt' s estate to be amended, and will generally grant 
leave to amend, In cases of mistake or ignorance of law or fact, in the 
absence of fraud, when justice seems to require that the amendment 
should be made, and when ail parties can be placed In the same situation 
they would hâve occupied if the error had not occurred. 

2. Same. 

Where a bankrupt had money on deposit in a bank, and was Indebted 
to the bank on promissory notes for a larger sum, and the cashier of the 
bank made proof against the bahkrupt's estate for the entire amount of 
the notes, omitting, through mistake or forgetfulness, to offset the amount 
of the deposit, held, that the bank should be permitted to amend its proof 
so as to retaln the amount of the deposit, crédit the same on the notes, 
and prove a claim for the balance. 

3. Same— Skt-Ofp op Mtjtdal Debts. 

Under the provisions of the bankruptcy law relatlng to the set-ofC of 
mutual debts, money on deposit in a bank to the crédit of a bankrupt 
may be set off against the indebtedness of the bankrupt to the bank on 
promissory notes. 

4. Same— Restoration of Fonds. 

Where a bank held money on deposit to the crédit of a bankrupt, and, on 
his order, transferred the aceount on its books to the name of tlie receiver 
appointed to take charge of his estate, and afterwards to the name of the 
same person as trustée in bankruptcy, but wlth no actual payment of the 
money nor any change in its possession, held that the bank, being entltled 
to retain the amount of the deposit as a set-off against notes of the bank- 
rupt which it held, might deduet the amount thereof from the funds of the 
estate placed on deposit with It by the trustée In bankruptcy. 
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In Bankruptcy. On reriew of décision of référée in bankruptcy on 
pétition of First National Bank of Grawfordsville for leave to amend 
proofs of debt. 

Baker & Daniels, for petitioner. 

Bafiaberger & Feibelman, for trustée in bankruptcy. 

BAKEE, District Judge. On December 18, 1899, Noah E. Myers 
and Julius L. Cbarni were adjudged bankrupts by this court on their 
own pétition. On tbe same day the matter was referred to Henry 
H. Vinton, a référée in bankruptcy for the Eighth district of Indiana. 
On December 21, 1899, Henry Campbell was, on the pétition of certain 
creditors, dùly appointed receiver of ail the estate gf the bankrupts, 
and on the same day said Campbell qualifled as sûch receiver by giv- 
ing bond and taking the proper oath of office. At the time said 
Myers and Charni were adjudged bankrupts they had on deposit in 
the First National Bank of Orawfordsville, Ind., thC; sum of 1777.66, 
and said bankrupts were then indebted to said bank for borrowed 
money evidenced by notes not then due in the sum of |5,000. On 
the 22d day of December, 1899, said bankrupts presented to the First 
National Bank of Orawfordsville a receipt acknowledging that they 
had received the sum of $777.66 to be charged to their account, and 
ordered the said sum of money to be transferred on the books of the 
bank from the account of Myers and Charni to that of Henry Camp- 
bell, receiver. At the flrst meeting of creditors, on the 4th day of 
January, 1900, said Campbell, receiver, was duly elected trustée in 
bankruptcy, and said sum of |777.66 was on the 5th day of January, 
1900, transferred on the books of the bank from his account as re- 
ceiver to his account as trustée. On the 4th day of January, 1900, the 
First National Bank ôf Crawfordsville, by James E. Evans, its 
cashier, flled the proof of its claim against said bankrupts in the 
sum of |5,006, whichwas duly allowed by the référée. At the meet- 
ing when said Campbell was elected trustée of the estate of the bank- 
rupts, the bank voted said f5,000 for said Campbell for trustée, but 
no other person was nominated or voted for as trustée, and the vote 
of said bank did not in any wise affect the resuit. From the time that 
the pétition in bankruptcy was flled down to the présent time the said 
sum of 1777.66 has remained in the possession of the First National 
Bank of Orawfordsville, and the only change that has been made in 
the disposition of said sum is the mère bookkeeping change of the 
amount from the account of Myers and Charni to Campbell as re- 
ceiver, and from Campbell as receiver to Campbell as trustée. 

On the 18th day of January, 1900, the First National Bank of Craw- 
fordsville flled its verified pétition with the référée, praying that it 
might be permitted to withdraw and amend the proofs of its claim by 
stating therein the amoupt of said deposit due from it to said bank- 
rupts, and deducting the same from the amount of its said claim, and 
that it be permitted to amend said proofs by stating therein the 
amount of said debt to said bankrupts, to wit, |777.66, as a set-ofE 
against its said claim and demand, and that it be permitted to prove 
the residue, to wlt, $4,222.34, as its claim, and that ithe, permitted to 
withhold and deduct said sum of $777.66 from and out of the sum of 
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13,625.49 then on deposit in the petitioners' bank to the crédit and in 
the name of Henry Campbell, trustée, and that said Campbell, as 
trustée, be ordered and directed to allow the petitioner to deduct said 
sum of $777.66 out of the amount of $3,625.49 standing to his crédit 
on the books of the bank. The pétition of the bank, verified by its 
cashier, shows that he was suddenly called upon to make proof of the 
claim of the bank against the bankrupts' estate, and that in making 
said proof he forgot and overlooked the fact that the petitioner was 
indebted to said bankrupts in said sum of $777.66, then on deposit in 
said bank to the crédit of said bankrupts, as shown by the books of 
the bank. 

On hearing this pétition, the référée found the facts to be substan- 
tially as stated above, but was of opinion that the bookkeeping 
entries made on the books of the bank, as above stated, were équiva- 
lent to the actual payment of the amount owing by the bank to the 
bankrupts with full knowledge of the facts, and operated as an 
abandonment and waiver by the bank of ail right to set oiî mutual 
debts. 

The bankruptcy act provides that, in ail cases of mutual debts or 
mutual crédits between the estate of a bankrupt and a creditor, the 
account shall be stated, and one debt shall be set off against the other, 
and the balance only shall be allowed or paid. A deposit in a bank 
becomes, upon the bankruptcy of the depositor, a security for, and pay- 
ment pro tanto of, his liability to the bank by the opération of the 
law of mutual crédits. The court undoubtedly possesses the power, 
in its discrétion, and in a proper case, to allow proofs of debts to be 
amended, and in case of mistake or ignorance, either of fact or law, 
will generally exercise that power, in the absence of fraud, and when 
ail the parties can be placed in the same situation that they would 
hâve been in if the error had not occurred, and where justice seems to 
demand that the amendment should be made. This would seem to be 
such a case. The bank was entitled to retain the amount on deposit 
to the crédit of the bankrupts, and apply the same upon the indebted- 
ness of the bankrupts to the bank. The changes made in the account 
touehing the deposit, originally standing in the name of the bank- 
rupts, hâve wrought no change in the actual possession of the money 
on deposit. It has at ail times since the bankruptcy occurred re- 
mained in the control and possession of the First National Eank. 
If the other creditors of the bankrupts should be held to be entitled to 
participate in this fund, they would receive, to that amount. so much 
more than in equity and good conscience they were entitled to. By 
allowing the bank to retain the sum of |777.66, the gênerai creditors 
of the bankrupts will not be injured. 

As was said in the case of Oil Co. v. Hawkins, 20 0. C. A. 468, 74 
Fed. 395, 33L. E. A. 739: 

"Restoration for diversion of funds, wliether from design or tlirougii mère 
error, is not to be denied, nnless the diversion has occurred tlirousli tlie wroug 
or error of the party seelcing restoration, and wlieu, in the case of error, there 
has been wrought logal détriment to the opposing right. ïhis is certainly true 
with respect to trustées and offlcers of the law, who are not perniitted to assert 
a mère mistake of law as an excuse for the déniai of justice, and who are 
required to act as anj' high-mlnded man would uuder the like circumstance?." 
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In Ex; parte James (In re CondoÉ) 9 Oh. App. 609, a créditer had ob- 
tainëd jBdgment, and isslied éxecution, "wMch was levied by the 
shëi'id lippn certain personal property of the défendant, and upon its 
sale thé proceeds were paid tb the judgmeilt creditor. Thereafter, 
the debtor being adjudged a banknipt, the assignée demanded the 
proceedsof the sale. The judgmtent creditor, supposing the assignée 
entitled tïxereto, paid over the same to him. Being àfterwards ad- 
yised tïlàt he had a right to retâin the money, the creditor flled a péti- 
tion against the trustée in bankruptcy for restoration, and restora- 
tion was decreed. The court observed that: . 

"A trustée In bankraptçy Is an offlcer of the court. He has Inquisitorlal 
powers glven him by the court, and the court regards him as Its offlcer, and 
he Is to hold money In his handa upon trust for its équitable distribution among 
creditors, The court, then, finding that he bas money in his bands whlch in 
equlty belongs to some one else, ougbt to set an example to the world by pay- 
Ing it to the person really entitled to It. In my opinion, a court of bankruptcy 
ought to be as hbnest as other people." 

The case of Oil Co. v. HawKins, supra, was one where the company, 
on the day and within a few minutes of the closing of the bank, in 
ignorance of the insolvent condition of the bank, and believing it to 
be splvent, deposited in the bank the isum of |1,746.71, cpnsisting of a 
small aniount of money, and the balance in checks aiid drafts and 
other évidences pf debt. The company flled proof of its claim against 
the insolvent bank with the fecélver as a gênerai claim entitled to no 
préférence. The receiver allowed such claim, with others, which he 
reported to the comptroUer of thê currency, where said claim, with 
others, was entered upon the bpoks of the comptroller of the currency. 
A dividend was declared aipoihg the several creditors of the insolvent 
bank, inëludiùg the Standard Oil Company, and the money so received 
by the bàhk, with other moneys in the hands of the receiver, was paid 
out upôn the dividends so declared. A check for the amount of its 
dividend was forwarded to, and received by, the Standard Oil Com- 
pany, which check, shortly aftèr its receipt, was returned to the re- 
ceiver. Thereupon the Standard Oil Company flled its claim with the 
receiver, asking to be allowéd to establish its claim as one entitled to 
be paid in préférence to the gênerai creditors of the insolvent bank, 
and the circuit court of appeals for this circuit held that it was en- 
titled to such payment out of other assets of the bank in the hands 
of the recéiVer. This case carries the équitable doctrine of allowing 
a restoratioû, where no injustice will be done, tP a much greater 
length than is necessary in the présent case. For thèse reasons the 
court is of opinion that the décision of the référée should be reversed, 
and the référée directed to permit the crédit to be made, and the 
amended proofs flled and allowed, as prayed for by the petitioner. 
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BEERS V. HANLIN. 

Pistrict Court, D. Oregon. February 22, 1900.) 

No. 233. 

1. BANKEUPTCT — ACTS OF BaNKRDPTCY— PREFERENCE. 

A transfer of property by an insolvent debtor to a creditor Is not an act 
of bankruptcy, as being made "with intent to prefer such creditor over 
his other creditors" (Bankr. Act 1898, § 3a, subd. 2), unless there was, at 
the tlme of the transfer, some otber creditor holding a claim or demand 
against the insolvent such as would be provable in bankruptcy. 
3. Same — Provable Debtb — Right op Action por Tort. 

A rlght of action for damages for an assault and battery, not reduced 
to judgment nor otherwise llquidated under direction of the court, is not a 
debt or demand provable in bankruptcy, and does not make the injured 
party a "creditor" of the tort feasor, within the meaning of the bankruptcy 
law. 

In Bankruptcy. On demurrer to pétition in involuntary bank- 
ruptcy. 

M. L. Pipes, Waldemar Seton, and Qlaude Strahan, for petitioner. 
H. H. Northup, for respondent. 

BELUNGER, District Judge. The averments of the pétition are, 
in effect, that the respondent transferred his property, being insol- 
vent, to one Aylsworth, with intent to prefer said Aylsvvorth to his 
other creditors. It appears that there were no other creditors than 
the petitioner, and that she was not a creditor at the time the alleged 
act of bankruptcy was committed, unless an unliquidated claim or 
right of claim for damages for an assault and battery is sufficient to 
constitute her a creditor. She avers that the assault and battery 
was committed on April 22, 1898; that she brought her action there- 
for on March 23, 1899, and recovered judgment October 28, 1899. 
The transfer by the respondent to Aylsworth was made on January 
22, 1899. The pétition in bankruptcy was filed on January 20, 1900. 
Unless the petitioner was a "creditor" at the time of the transfer to 
Aylsworth, such transfer did not constitute an act of bankruptcy. A 
creditor, under the bankrupt act, is one who owns a demand or claim 
provable in bankruptcy, and this was not such a demand or claim. 
An unliquidated claim is not provable in bankruptcy. A claim like 
this, arising ont of a tort, must be reduced to judgment, or, pursuant 
to application to the court, be liquidated in such manner as the court 
shall direct, in order to be proved against a bankrupt's estate. The 
demurrer is sustained. 



In re EAGLES et al. 

(District, Court, E. D. North Carolina. February 16, 1900.) 

Bankhuptct — Election op Trustée— Vote dp Secuhed Creditor. 

In the élection of a trustée In bankruptcy, a secured creditor may sur- 
render his security, and vote as on an unsecured claim; but, faillng this, 
he will not be entitled to vote unless his claim exeeeds the value of the 
security which he holds, and then only for such excess as shall be allowed 
by the court. 
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2. Same— VoTiNG BT Agent ob Attornby. 

An attorney, agent, or proxy, representing a ereditoT of a bankrupt, may 
cast the vote of such' creditor ia the élection of a trustée, upon producins 
a written authority from the créditer for that purpose, wliicli authority 
will be iiled by the référée as a part of bis record in the case. 

3. Same— Objections to Claim— Hbaring. 

If objection is made to the allo*ance of a claim presented at a meeting 
of the creditors of a bankrupt, the question of its allowance should be 
heard as soon as feasible, and, if tbe court is not satisfled with the weight 
of évidence, the hearing may be adjourned to a future time; the final 
décision, for or against the allowance of the claim, being appealable to 
the circuit court bf appeals, if the claim amounts to $500 or more. 
4 Same— Setting Aside •ELECTioiir. 

Where claims offered for proof and allowance at a meeting of creditors 
of a bankrupt are excluded from voting in the élection of the trustée, being 
postponed for future considération, or disallowed, and are afterwards 
allowed on hearing or on appeal, the court may set aside the élection, and 
order a new vote to be taken, if it is made to appear that the rasult would 
be changed by allowing votes to b« cast on such claims, but not otherwise. 

5. Same- Phoof of Debt — Who Entitled. 

Where one of the partners in a bankrupt flrm bas a claim against the 

firm, which he bas assigned to a third person as collatéral security for a 

debt, the holder cannot prove the claim nor vote on it in the élection of 

a trustée, not being the owner of tbe claim, and, for a similar reason, 

. the bankrupt partner cannot prove it. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Grilliam & Gilliam, for bankrupts and certain creditors. 
Howard & Howard, for other creditors. 

PTJENELL, District Judge. The référée certifies for review the 
following record: 

"I, C. 0. Fagan, one of the référées in bankruptcy of said court, do hereby 
certlfy that the first meeting of the creditors herein was held in Tarboro, 
N. C, on February 12, 1900, at which claims were proven, and the élection 
of a trustée entered upon; that nine (9) creditors, whose proven claims 
amounted to two thousand and elgbty-four and «'/loo dollars, voted for 
Stamps Howard, Bsq., as trustée, and twenty-six (26) creditors, whose proven 
claims amounted to two thousand and eight hundred and twenty-flve and ^'^/loa 
dollars, voted for Henry GlUaim, Esq., as trustée; that questions arose as to 
the right of Howard & Co. and George Howard to vote, in the sélection of the 
trustée, $712 due the former, and $1,000 due the latter, both of which claims 
are reported and proven as secured by the assignment of coUaterals of bank- 
rupts, fuUy set forth In schedule; that question also arose as to who was 
entitled to vote a certain indebtedness duly proven by B. F. Eagles, and due 
him by Eagles and Orisp, bankrupts, for $2,88(3.36, and which is hypothecated 
with George Howard as collatéral security for the sum of one thousand dol- 
lars, the amouut due and secured to George Howard as above. Howard & Co. 
and George Howard claimed the right to vote their debts of $712 and $1,000 
in the élection of a trustée, and offered to vote the same for Stamps Howard, 
Esq. The référée was of opinion that the sald creditors, being secured by col- 
laterals, were not entitled to participate in the sélection of a trustée, unless 
they first surrendered their securities. George Howard claimed the vigli*- t-o 
vote the debt of $2,886.36 due to and proven by B. F. Eagles, and deposucd 
with him as collatéral security for $1,000 due by bankrupts as aforesaid, and 
offered to vote the said indebtedness for Stamps Howard as trustée. B. F. 
Eagles, to whom the debt is due, claims the right to vote said indebtedness, 
and offers to vote the same for Henry Gillaim, as trustée. The référée was 
of opinion that B. F. Eagles was entitled to vote said indebtedness in tlie 
sélection ofa trustée, and the same was voted for Henry Gillaim. The réf- 
érée declared Henry Gillaim duly elected trustée, and flxed his bond at the 
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sum of $2,500. Attorneys for the said Howard & Co. and George Howard 
object to the above rulings and décision of the référée, and ask that the same 
be certified to the judge of the district court for review." 

It would not be inappropriate for référées to follow the familiar 
practice of "explaining the object of the meeting" to creditors and 
attorneys not familiar with the practice in the courts of bankruptcy. 
Many questions similar to those presented may thus be solved, thus 
saving time, frequently so essential in a proper adjustnient of es- 
tâtes. The meeting is for business, and must be held in strict ac- 
cordance with the notice, at the time and place specifled, not at some 
other time, sooner or later, or another place, though near by. Ad- 
journments may be had if the business requires it, but ail adjourn- 
ments are the same meeting, in contemplation of law. If no cred- 
itor appears, the meeting is as effectuai as if they were présent or 
represented. The court, judge, or référée is not authorized or re- 
quired to wait for or "count a quorum." If, in such case, the sched- 
ules disclose no assets, the court may order that no trustée be ap- 
pointed. Eule 15. 

The référée should be punctually présent at the time and place 
specifled in the notice. He or the judge présides, and his duties are 
judicial. He does not otherwise participate. The bankrupt is re- 
quired and should be actually présent at the flrst meeting. It is a 
creditors' meeting, and they (the référée and bankrupt) are there to 
assist the creditors. — the flrst as an oflficer of the law, and the other 
to aid him in so doing. Thus aided, the référée should, in most 
cases, be able to pass upon ail claims which hâve been or inay be 
presented at the meeting. Bankr. Act, § 55c. Having thus passed 
upon the claims presented, a créditer to participate in and vote at 
such meeting must own an unsecured claim, provable in bank- 
ruptcy, and must not only hâve proved such claim, but had it al- 
lowed. Id. §§ 5(>a, 56b; In re Hill, Fed. Cas. No. 6,481; In re 
Altenheim, Id. 268. Secured creditors cannot vote at such meetings, 
unless their claims exceed the amount of the security held by them, 
and then only for such excess as shall be allowed by the court. 
Bankr. Act, § 56b. An attorney, agent, or proxy can represent 
and vote for such creditors, but, before being permitted to do so, 
should be required to produce and flle written authority from the 
creditor, which should be flled by the référée as a part of his record. 
In re Sugenheimer (D. C.) 91 Fed. 744. Creditors holding claims 
which are secured or hâve priority are not, in respect to such claims, 
entitled to vote. To do so, sucli security or priority must be sur- 
rendered. In re Saunders, Fed. ('as. No. 12,371; lîankr. Act, § 57g; 
In re Conhaim (D. C.) 97 Fed. 924. This provision illustrâtes the 
homely maxim, of Heywood, hoary with the âge of over four centu- 
ries, that one cannot eat his cake and hâve his cake too. The cred- 
itor must décide. He can make a surrender, thus becoming an un- 
secured creditor, and participate with other creditors in the manage- 
ment of the estate, or he can stand on his. security or priority. He 
cannot do both. He cannot run with the hare and hold with the 
hounds, as boys who run rabbits would express it, quoting a sixteenth 
century authority. 
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Assistéd as indicated by tbe schedules, the bankrupt, and others 
interested, creditors présent, it would seem the court could pass on 
ail or most of the claims without difficulty or delay. If a particular 
claim is objected to, the question should be heard as soon as feasible, 
and, if the court (judge or référée) is not satisfled with the weight 
of évidence, the hearing may be postponed, and heard at some sub- 
séquent time. The act of 1867 proyided expressly for such postpone- 
ment, and the act of 1898 does not prohibit, but, by lodging a large 
discrétion in the court, warrants and contemplâtes it. On a déci- 
sion, the allowance or rejection of a claim of |500 or over, both may 
be reviewed by the court of appeals. Bankr. Act, § 25, subd. 3. 
The efifect of allowing or postponing the hearing on a particular 
claim affects only the creditor's right to vote at the first meeting of 
creditors. If made to appear the resuit would be changed by such 
vote or votes, the judge or référée may set aside the resuit, and order 
a new vote to be taken. When it appears the right to vote would 
not aflect the business of the estate, the proceedings would not be 
disturbed to allow a creditor to exercise the right to vote when it 
woùld be barren of results. A creditor who has received a préfér- 
ence must surrender such préférence before he can participate in 
a meeting ôf creditors. By the adjudication, the estate of the bank- 
rupt is in the custody of the court. If the préférence is by the as- 
signment of securities, the creditor cannot realize on such securities, 
or release the debtor of the bankrupt, except through the bankrupt 
court, See In re Cobb (D. G.) 96 Fed. 821, and authorities cited. 
Such creditor should prove and filé his claim, and his préférence, if 
valid, will be protected by the court, but he cannot participate in 
meetings as an unsecured créditer. In a proceeding like the one at 
bar, the creditors of the partnership elect the trustée, but an indi- 
vidual creditor of one of the partners cannot vote for a trustée of the 
partnership. Bankr. Act, § 5b. ^ 

Applying the foregoing principlés, which are thus fully discussed 
for the beneât of référées, to the case at bar, the rulings of the référée 
are afflrmed. The claim of f712 due Howard & Co., and that of 
f 1,000 due Creorge Howard, "reported and proven as secured by the 
assignment of collaterals of bankrupt, fully set forth in schedule," 
are not such claims as would entitle the creditor holding such claim 
to participate in the first meeting of creditors or vote for a trustée. 

The question propounded, but Hot presented in such a way as to 
be properly passed upon, as to who is entitled to vote the claim of 
B. F. Eagies, due him by Eagles and Ci'isp, bankrupts, for .f 2,886.36, 
may be settled by an answer to the question, was such claim allowed? 
If not, no one can vote it. B. F. Eagles was a member of the bank 
rupt flrm, and schedules his individual property. Section og of the 
bankrupt act pro vides: 

"The court may permit the proof of the claim of the partnership estate 
agalnst the individual estâtes, and vice versa, and may marshal the assets of 
the partnership estate and individual estâtes so as to prevent préférences and 
seeure the équitable distribution of the property of the several estâtes." 

The schedules disclose the faCt that the |1,000 debt due George 
Howard by B. F. Eagles, partner, is secured by the hypothecation 
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of a note of A. H. Crisp (not of the bankrupt firm), whick note is 
secured by real-estate mortgage and other coUaterals. Other ques- 
tions as to this claim may arise hereafter, which are not now pre- 
sented for review, as contemplated by the bankrupt act, and even 
the question of who is entitled to prove and vote the claim is not so 
presented. Howard cannot prove or vote the claim, for he does not 
own it. It is only assigned as collatéral security. If, when reduced 
to money, the proceeds are in excess of his claim, vi^hich he cannot 
vote,, the excess would, in a marshaling of assets, go to the estate, 
and, if not sufiScient to satisfy his claim, then he would be entitled 
to prove, as an unsecured creditor, any excess. How this may be 
cannot now be determined. B. F. Eagles cannot prove the claim, 
because he does not own it. Aliimde the bankrupt proceedings, he 
would own an équitable interest, but has assigned the légal title to 
the claim. Kor does the report of the référée and the schedules cor- 
respond in some essential particulars as to this claim. Only the 
right to prove and vote the daim, which is not properly presented, 
is now considered, and the many questions which may arise are not 
intended to be passed upon. It will be in apt time to adjudicate 
such questions should they arise in the course of the administration 
of the estâtes of the firm and the partners. 

It is impossible to say from the report which claims are included 
in the vote for trustée. If the claims not entitled to vote were in- 
cluded in the vote for Mr. Gillaim or Mr. Howard, they raust be 
eliminated, and the one who thus has a majority in number and 
amount of the claims proved and allowed will be declared trustée. 
Such trustée will at once file the bond fixed by the creditors, and 
proceed with the administration of the estate according to the statute. 



RUMSEY & SIKEMIER CO. et al. v. NOVELTY & MACHINE MFG. CO. 

et al. 

(District Court, B. D. Missouri, E. D. November 6, 1899.) 

1. BANKRnPTCT — AoTS OF Bankuuptct — Pbefebencbs. 

Where an in sol vent debtor conveys ail his property to a trustée, with 
directions to convert the same into money, and to apply the proceeds — - 
First, to the payment of the costs and expenses; second, to the payment 
of such of the grantor's creditors as are entitled to priority under the 
laws of the state; third, to the payment of the grantor's gênerai creditors 
according to a schedule set forth in the deed; and, flnally, to return to the 
grantor any balance that may remain, — such conveyance is not a trans- 
fer of property with intent to prefer a creditor or creditors, within the 
meaning of Banlir. Act 1898, § 3a, cl. 2, and therefore is not, on that 
ground, an act of baukruptcy. 

3, Same— AssiGNMEST pon Cheditors. 

A couTeyance of property to a trustée, with directions to convert thf 
same into money, and apply the proceeds in payment of the debts of the 
grantor and the costs of administration, but reserving to the grantor the 
right to any balance that may remain, is not a "gênerai assignment for 
the beneflt of his creditors," within the meaning of Banlir. Act 1898, § 
3a, cl. 4, providing that such an assignment shall constitute an act of 
bauliruptcy, where it is not shown that the réservation of an equity to the 
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grantor is colorable or in bad faith, and for the purpose of evading the 
provisions of the bankruptoy law. 

8. Samb— Fhaudulbnt Oonvetattcb. 

A voluntary eonveyance of ail his property by an insolvent debtor to a 
trustée, to be éonverted into money and dlstributed to the creditors of the 
grantor, though It is made for the equal benefit of ail the creditors, wlth- 
out préférences and wlthout actual fraud, and though it would be good at 
common law, te nerertheless an act of bankruptcy, as being a transfer 
of property wlth intent to hinder, delay,' and defraud creditors, since its 
neeessary opération is to deprive the creditors of the rights, advantages, 
apd safeguards provided for them by the banlcruptcy law. 

4. Bamb— Pkbsebvation of Property— Injunotion. 

Where an Insolvent debtor, who has conveyed ail his property to a 
trustée, with directions to sell the same and distribute the proceeds to 
the cr«iitors of the grantor, is adjudged banlirupt on involuntary proceed- 
Ings against him, on the ground that such eonveyance was intended to 
delay and defraud creditors, and is therefore voidable in bankruptcy, the 
court of bankruptcy, pending the appointment of a trustée, may enjoin the 
trustée under the deed from disposing of the property or exereising any 
of the powers given hlm by the deed, except to hold possession of the 
property and préserve it. 

In Bankruptcy. On pétition for adjudication in involuntary banli- 
ruptcy and for an injunction. 

James M. Sutherland and Wm. B. Shields, for complainants. 
Andrew M. Sullivan, for défendants. 

ADAMS, District Judge. The bill, return to the order to show 
cause, and aflfidavits âled in support thereof, show that on October 
11, 1899, the défendant the Novelty & Machine Manufacturing Com- 
pany conveyed ail its property to the défendant William L. Loker, 
in trust to sell the same, and out of the proceeds of the sale to pay — 
First, the cost and expenses of ao doing; second, debts of a prefer- 
ential character according to the laws of the state of Missouri; third, 
the claims of the several creditors of the company, ail of whom, with 
the respective amounts due each, were set forth in the deed of eon- 
veyance; and, fourth, to pay any balance which might remain to said 
company, the grantor. Défendant Loker, immediately after receiving 
the deed of convej'ance, proceeded to exécute the trust thereby 
created. On October 19, 1899, the complainants in this case flled a 
pétition in involuntary bankruptcy against said company, charging 
that the company had committed an act of bankruptcy by the exé- 
cution of its deed to the défendant Loker, as hereinbefore stated. 
Afterwards, on October 21st, this proceeding was instituted by the 
petitioning creditors, the gênerai object and purpose of which is to 
secure an injunctive order against Loker restraining him from fur- 
ther proceeding with the exécution of the trust created by the deed 
of October llth. The gênerai giounds for such an order, as set 
forth in the bill, are — First, the deed constitutes a préférence; second, 
that it is a gênerai assignment for the benefit of creditors; and, 
third, that it was made with intent to hinder, delay, and defraud the 
creditors of the grantor. 

Manifestly, the deed does not work a préférence to any of the 
creditors, for ail are treated alike, and, so far as it appears, it is not 
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a gênerai assignment, within the purview of the bankruptcy act, in- 
asmuch as there is a condition of defeasance and an equity reserved 
in the property to the grantor after the satisfaction of the claims 
of the beneficiaries mentioned therein. I use the words, "so far as 
it appears," in referring to the last matter, because I am not prepared 
to announce the proposition broadly that any conveyance which in 
tenus contains a condition of defeasance, and the réservation of an 
equity to the grantor, is in ail cases to be treated as a security for 
the payment of the debt, and for that reason protected from the 
conséquences which foUow a gênerai assignment, under the provi- 
sions of the bankruptcy act. 

It is possible that the insertion of such a clause in a deed may be 
made in bad faith, for the express purpose of evading the opération 
of the bankruptcy act, and with no real or bona fide intention of 
reserving any equity to the grantor. The facts of the case may 
clearly show that the real purpose of the deed, though in the form 
of a mortgage, is to absolutely and unconditionally appropriate the 
property conveyed to the satisfaction of the debts. In such case it 
would seem that the court, in administering the bankruptcy act, 
ought to construe the instrument or deed claimed to be an assign- 
ment according to the actual facts of the case, and not according to 
the false and misleading statements which may be employed to con- 
ceal the actual facts. But the case at bar does not now disclose any 
facts outside the terms of the deed, and for that reason I hold that 
the deed is not a gênerai assignment, within the meaning of the 
bankruptcy law. 

The next question is whether the deed is a conveyance by the Com- 
pany with intent to hinder, delay, and defraud its creditors, or any 
of them. It is contended that because it devoted ail the debtor's 
property to the payment of its creditors' demands, pro rata and 
equally, and because there is no fraud of the kind requisite to avoid 
deeds at common law, or under the statiites of fraudulent convey- 
ances, therefore this deed does not hinder, delay, or defraud creditors, 
within the meaning of the bankruptcy act. In considering this ques- 
tion, it must be borne in mind that the bankruptcy act confers cer- 
tain peculiar rights and privilèges upon creditors which were un- 
known to the common law, and unrecognized by state statutes con- 
cerning fraudulent conveyances. Among thèse are the right (1) to 
choose their own trustée; (2) to examine the bankrupt; (-3) to hâve 
notice of ail the important steps in the administration of the estate; 
and (4) to hâve the assets converted into money and distributed un- 
der the supervision and control of a court of bankruptcy. Any 
course of procédure by an insolvent, like that resorted to in this 
case, whereby he conveys ail his property to some trustée of his own 
sélection, with power to dispose of it according to his own judgment, 
and with noue of the safeguards provided by the bankruptcy act, 
clearly deprives the creditors of the valuable rights accorded to them 
by that act. In addition to this, if such a course of procédure is open 
to an insolvent, he may in ail cases resort to it in anticipation of 
bankruptcy, and thereby altogether defeat the opération of the in- 
voluntary provisions of the act. 
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GoBsiderations like thèse léad me to the coûclusion that soch a 
course of procédure, even tlïorigh invulnérable at comnlon law and 
unattended with fraud in fact," inevitably opérâtes to hinder, delay, 
and defraud the ereditors with respect to their rights under the 
.banfcruptcy act. The rights above enumerated are taken from them, 
and they are deprired of ail such saf eguardSj in their effort to secure 
from thé wreck of business some part of what is justly due them. 
Such being the neeessary conséquences of the act of the insolvent in. 
ffl:aking a voluntary conveyancè of his property for the beneflt of his 
ereditors, it follows that hemiust hâve intended such conséquences 
in making such a conveyance. 

The bankruptcy act of 1867 (section 39) made a conveyance of 
property with intent to hindçr, delay, or defraud ereditors an act of 
bankruptcy, practically thei same as section 3 of the act of July 1, 
1898; and although by the act of 1867 the disposition of property, 
with intent to defeat the opérations of thé act, constituted an act of 
bankruptcy, the courts in constming that act held that the convey- 
ance of property by a debtor to a trustée of his otvn sélection, for 
the equaî benefit of his ereditors, was a conveyance with intent to 
hinder, delay, and defraud the ereditors, within the purview of the 
act. Globe Ins. Co. v. Clevelànd Ins. Co., 10 Fed. Cas. 488 (No. 
5,486), and cases there cited. And, so far as authoritative décisions 
hâve been brooght to my attention, the same conclusion appears to 
hâve been reached in construing the récent act of July 1, 1898. In 
the case of Davis v. Bohlev34 G. G. A. 372, 92 Fed. 325, decided by 
the circuit court of appeals of the Eighth circuit, Judge Thayer, in 
delivering the opinion of the' court, says: 

"The thlrty-nlnth section of that act (March 2, 1867) dedaréd, In substance, 
that If one who was Insolvent; or In contemplation of insolrency, should make 
any gift, grant, sale, conveyaiwe, or transfer of his property, with intent by 
such disposltloi» thereof to defeat. or delay the opération of the act, he should 
be deemed to hsive feommltted an act of bankruptcy; and It was repeatedly held 
that a gênerai àsfeignment byàii Insolvent debtor for the equaï benefit of ail 
his ereditors waa an act of bankruptcy, wlthln the meanlng of this provision, 
because of its tendency to defeat ,t>r delay the opération of the act by provldlng 
a différent method of administration than that con temple), ted by the act, and 
that the same conclusion woùld hâve foUowed, In vlew of the- f^nglish décisions 
construing the English bankruptby act, from which ours was'ln part borrowed, 
even If our act had stopped with the siaglé déclaration that Conveyance by an 
Insolvent debtor with Intent to delay, defraud, or hinder his ereditors should 
be deemed an act of bankruptcy." 

While in that case the court was considering a gênerai assign- 
ment made in accordance with the provisions of the statutes of the 
State of Missouri, it seems that the reasoning theré employed would 
be equally applicable to a conveyance of any kind by an insolvent 
debtor for the equal beneflt of ail his ereditors. In the case In re 
GutwUlig, 34 G. G. A. 377, 92 Fed. 337, decided by the circuit court 
of appeals for the tiecond circuit, the same reasoniûg was employed 
as is found in Davis v. Bohle, supra, and the same resuit reached. 

As a resuit of the foregoing, it must be held in this case that the 
conveyance by the Novelty & Machine Manufacturing Company to 
Loker was made with intent to hinder, delay, and defraud the ered- 
itors of the grantor, within the true meaning of the act of July 1, 
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1898, and as snch îs an act of bankruptcy, and, being such, the con- 
veyance is Toidable at the instance of the trustée in bankruptcy. 
Inasmuch as no trustée bas as yet been appointed, it becomes the 
duty of the court to protect the property conveyed from loss or dé- 
préciation until snch time as a trustée may be appointed to care for it. 
From the showing made in the bill and afladavits, I do not think 
it necessary to take the custody of the property ont of the hands of 
the défendant Loker, but will make an order as prayed for, restrain- 
ing him, until the further orders of this court, from disposing of the 
property or exercising any of the powers purporting to be vested in 
him by the deed of conveyance made to him, except only holding the 
possession of the property, and taking due care for the préservation 
thereof. 



In re WBTMORB. 

(District Court, B. D. Pennsylvania. February 19, 1900.) 

No. 27. 

1. Bankruptcy— Opposition to Discharge— Burden op Proof. 

Creditôrs opposing tt bankrupt's appllcati<m: for dlseharge, on the 
ground of his having concealed property from hls trustée, must sustain the 
burden of proving, to the satisfaction of the court, that such concealment 
was fraùdulent on the part of the bankrupt, and wlth hls knowledge; and 
a discharge will not be refused on évidence which leaves in doubt the ex- 
istence of a fraùdulent Intent. 

3. Same— Concealment of Abskts. 

A testator bequeathed a sum of money to trustées, In trust to pay the 
income to his wife during her life, with power to her to dispose of the 
principal by will, and added tbat, in default of such disposition by her, 
"I give the said trust fvmd, upon her deceaSe, to my own then surviving 
next of kin." After the death of the testator, his son was adjudged bank- 
rupt; and thereafter the testator's wife died, having exercised the power 
of appointment by bequeathing the fund to the bankrupt uneonditionally. 
The bankrupt did not list this property in his schedule of assets, nor offer 
to surrender it to his trustée. Helé that, in view of the doubtful questions 
of law, whether the bankrupt's interest in the trust fund at the date of the 
adjudication was a vested Interest such as woiild pass to his trustée, and 
whether his title thereto, after his mother's decease, was derived from her 
■will or from the prior will of his fatber, it could not be said that he had 
"knowingly and fraudulently" concealed property from his trustée, so 
as to forfeit his right to a discharge. 

In Bankruptcy. On bankrupt's application for discharge, and ex- 
ceptions thereto by creditôrs. 

Richard C. Dale, for exceptant. 
Hatch & Wickes, for bankrupt 

McPHEI^ON, District Judge. At the time the bankrupt filed his 
schedules, he did not include therein such interest as may hâve then 
existed under the foUowing clause of his father's will: 

"I give and bequeath to my executors hereinafter named, other than my wife, 
the sum of $100,000 (in cash, or in securities or stock valued by my executors 
at that sum), upon trust to keep the same invested, and to receive the income 
thereof, and that, after deducting reasonable charges for the management of 
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the said trust, to apply the net amount of sueh ineome, from time to tîmé as 
It shall accrue, to the use of my wife, Sarah Taylor Wetmore, so long as she 
shall live; and I empower my said wlfe to dispose of tlie principal sum s6 
held in trust, and any accumulations thereof, by last will and testament, duly 
executed by lier, and in sucli manner as she sliall thinlc proper; and, in de- 
fault of such disposition by will, I give the said trust fund, upon her decease, 
to my own then survlving next of kin, in lilie manner and shares as If the 
same were to be then distributed as my own proper estate, dylng at time intes- 
tatfe." 

He was adjudged a bankrupt on January 13, 1899, and in the fol- 
lowing March his mother died, having exercised the foregoing power 
of appointment by bequeathing' to the bankrupt unconditionally the 
principal sum of |100,000. The bankrupt has made no application 
to amend the schedule so as to include this property, and does not 
offer to surrender it to the trustée as an asset ol the estate. The 
opposition to the discharge is based upon the foregoing facts; the 
argument being that a discharge should be refused, because section 
14 of the bankrupt act requires a refusai if the applicant has com- 
mitted an offense punishable by imprisonment under section 29, and 
because such an offense has been committed by the présent applicant, 
namely, the crime described in section 29b, par. 1, of "having know- 
ingly and fraudulently concealed, while a bankrupt, ♦ » * from 
his trustée any of the property belonging to his estate in bankruptcy." 

The référée before whom the bankrupt was examined, upon the 
hearing of thèse exceptions, did Dot décide the questions now urged 
upon the court, namely, whether the estate acquired by the bank- 
rupt under his father's will was or was not a vested estate, and 
whether the title of the bankrupt to the trust fund, after his mother's 
death, was derived from her will, or from the prior will of his father. 
The référée found as a fact that whatever might be the quality of 
the bankrupt's interest in the fund, and from whatever source that 
interest might be held to be derived, he had not knowingly and 
fraudulently concealed any property from the trustée. If this flnd- 
ing is correct, the référée was right in concluding that the nature of 
the bankrupt's estate need not now be determined; and I hâve there- 
fore examined the testimony upon this point with care, reaching 
the sàme resuit as was reached by the référée. The burden is upon 
the exceptant to prove the allégation ri fraud to the satisfaction of 
the court, and this burden she has not sustained. The best that can 
be said about the testimony is that the existence of a fraudulent in- 
tent to conceal may be in doubt. ■ But, considering the technical 
nature of the arguments in support of the propositions that the in- 
terest of the bankrupt under his father's will was a vested interest, 
and that he npw dérives his title to the fund from that instrument 
and not from the will of his mother, the bankrupt can hardly be 
chargea ;With fraudulent concealment of his interest because he may 
not hâve understood its true légal paternity. Merely to omit prop- 
erty from his schedule of assets] would rarely be enough to prove a 
frauijulent intent on the part of the bankrupt. Especially does the 
omission lack probative force when it also appears that no one yet 
knows — or will know, until some court décides the point — whether 
such interest as the bankrupt may hâve had in this fund at the date 
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of adjudication can be correctly described as "property" at ail that 
was capable of being transferred. 

For the purposes of this décision, I assume that the bankrupt's es- 
tate might bave been vested, and may be derived from his father's 
will, but I do not décide the question, leaving it open for future con- 
sidération. It can be raised directly in appropriate proceedinga to 
be brought by the trustée. 

The exceptions are overruled. 



In re GEEENEWALD et al. - 

(District Court, E. D. Pennsylvania. Pebruary 21, 1900.) 

No. 9a. 

Bankruptct— Priority of Claims— Wages of Laboh. 

A traveling salesman is not a workman, nor a clerk or servant of his 
employer, within the meaning of Bankr. Act 1898, § 64b, cl. 4, according 
prlority of payaient ont of bankrupts' estâtes to "wages due to workmen, 
clerks, or servants, which hâve been earned within three montbs before 
the date of the commencement of proceedings, not to exeeed $300 to each 
claimant." 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Samuel B. Huey, for petitioning creditor. 
Charles ïïofîman, for exceptant. 

McPHERSOJST, District Judge. The question for décision certified 
to the court by the référée is whether a traveling salesman is a work- 
man, clerk, or servant, within the meaning of section 64b, par. 4, of 
the bankrupt act, and is therefore entitled to priority of payment to 
the extent of $300. The référée followed In re Scanlan (D. 0.) 97 
Fed. 26, and rejected the claim of priority. I agrée with the resuit 
reached by Judge Evans in that case, although I incline to believe 
that the meaning of "workmen, clerks or servants" may perhaps be 
somewhat more extensive than his opinion seems to allow. The 
scope of thèse words is to be determined, I think, not exclusively by 
the lexicographers, but in part, at least, by modem usage, which is 
continually modifying the content of words and phrases. "Clerk," 
for example, bas come to include, not only a subordinate who writes 
letters or keeps books, but also a salesman in a retail store. Mr. 
Justice Fell, in Mulholland v. Wood, 166 Pa. St. 486, 31 Atl. 248, rec- 
ognizes this enlargement of meaning, while declining to regard the 
phrase "Clerk employed in a store, or elsewhere," as broad enough 
to include a traveling salesman. The Pennsylvania statute which 
he was then considering is broader than the bankrupt act. The féd- 
éral statute says "clerk," without more; and no one, I think, would 
understand that word, standing by itself, to include an employé 
whose duties call him habitually away from his employer's store or 
factory, and require him to travel frequently for the purpose of selling 
goods. 

Nor would such an employé be ordinarily thought of as ineluded 
in the word "workmen." The essential idea conveyed bv this word, 
99 B\-^5 
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as commonly usedj is the idea ol « subordinate, whose occupation has 
nothing to do with correspondence or books of account, but requires 
him to use his Iiands to a conâiderable degree la manufacturing or 
buiïdiiig, or in similar pursuits^i. He may be skilled or unskilled; he 
may; or may not^ be aidédibj' tools or machinery; but he does not 
bekjiigito the, saime class as thèi man that is neither inaking goods 
nor erecting buildings, nor accomplishing similar rèsults, but is ex- 
clusively engaged in the sale of a flnished ppoduet. ; 

"Servants" is a more indeterminate word. It includes, I think, 
other than domestic servants, or those who receive small wages for 
doing work of an inferior grade ; for the act contemplâtes that "serv- 
ants" may be receiving àt lèàét |100 a month, and this sum of itself 
shov?s that the, word is; not narrowly restricted in its meaning. 
Where the line is to be drawiL I a,m unable to say. A particular 
context might indicate a very orôad meaning indeed; for example, 
if.Q^e.should speak of "an employer aiid alï his sertàtits," the sensé 
ïtieé'^, Mght.lfell l^e, alî whô ^ ^^ijv^ ;, thé emplqyèr iû any capacity. 
But this cannot be the meaning ifti the par agraph under considéra- 
tion. If it wereii"clerks" and "w«*kmen" would be superfluous, and 
theréf ote the ui*e of the th*ëe v^ordsitl one phrase ^«ihs to indicate 
that congress had in mind three classes of employés, substantially 
diptinf^tii^thongh. herejaind tbere: a particular employé might per- 
haps be properly included i^ mope .çl,asseSi than one. 4- farm laborer 
might, I think, be indifferentty régàrdëd as à servànï or a workman, 
and other examples will readily présent ttiémsèlvés!' Taking "serv- 
ants," then, as tised in the «ict, tiô refer to a rèstricted' class of subor- 
dinates, I am of opinion that the cômmon usage of the word does not 
permit the inclusion of a traveliing salesrnan. ■ ; : : i 

Tbere is some hardship lin tiiis resuJt, f ôr tiiè aet apparently gives 
priority to a salesman or dlerk *ho sells at rétail in a store, but does 
notgdvepriority to asalesmaiii£>-wîl^o sells in large quantities to custom- 
ersielfewhere. The conclusion 'seemsinevitablejhowever, if the ordi- 
najry meaning. of the wordsiis tdprevail. ' 

The décision of the référée is approved. 



(District Court, E. D. JPennSylvânla. FebruaTy 19, 1900.) 

■ ■'' , ^ ' ^ ,; ■' M'isè: /''.'''[ ;';;v 

Bankbuptct— Opposition to DïsctfÀJROB-t^FAiLURR to Keep Uooks. 

Cpedltors opposlng a banlijçupt'jS.aippUcation toi dl^harge, on the gtouna 
of nis Mvlng falled to keep ifrôper booiis of account, must sustaln tiie 
burden'of provlng that sucli fàiltirè was "wlth fraudùleiit intent to conceaî 
hlstrue finàndal condition;"' 

In Bankruptcy. On bankrupt'e application for discharge, and ex- 
ceptions thereto by creditors. 

Coyle & Keller, for exceptants. 
Benjamin F. DaviS; for bankrupt. 
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McPHEESON, District Judge. The exceptions to the banknipt'a 
discharge must be overruled. He may hâve failed to keep proper 
books of account in 1896, but the évidence is not suiïicient to estab- 
lish the charge that such failure was "with fraudaient intent to 
conceal his true financial condition." He was no doubt insolvent at 
that date, and it has been argued that his failure then to keep proper 
books was an omission "in contemplation of bankniptcy," although 
the act had not yet been passed. I was urged to décide the point, 
but, as a fraudulent intent has not been proved, it is unnecessary to 
consider the argument. In other districts it has been ruled several 
times during the past year that the "bankruptcy," in the debtor's 
contemplation, must be, not insolvency merely, but bankruptcy under 
the présent act. In re Holman (D. 0.) 92 Fed. 512; In re Shorer (D. 
C.) 96 Ped. 90; Tn re Dews, Id. 181; In re Hirsch, Id. 471; In re 
Carmichael, Id. 594. 

The exceptions are dismissed. 



FRAZIER et al. v. SOUTHERN LOAN & TRUST CO. 

(Circuit Court of Appeals, Fourth Circuit. Pebniary 19, 1900.) 

No. 334. 

1. BaNKRUPTCT— JURTSDICTION — PROPERTY IN POSSESSION Oï StATB CODRT. 

Judgment creditors brought suit in a state court of compétent jurisdic- 
tion against tlieir debtor aud against his assignée for the beneflt of cred- 
itors, assailing the assignment as fraudulent and void, and a receiver was 
appointed to take possession of the property. More than four months 
thereafter the debtor was adjudged banlcrupt. Subsequently the state 
court rendered a decree avoiding the assignment, establishing the liens 
of the plaintiffs on the property affected, and ordering the sale of the 
same by a commissioner appointed for the purpose. The court of bank- 
ruptcy afterwards made an order requiring the bankrupt to surrender the 
property to his trustée, enjoining the sale by the commissioner. and dl- 
recting a sale by the trustée instead. Held, that such order was an un- 
warranted interférence with the jurisdiction of the state court and Its 
possession and control of the property in question, and must be revoked. 

2. 8ame— Possession of Receiver. 

The fact that the receiver had not acquired actual possession of the 
property would not justify such an order of the court of bankruptcy, for 
the order appointing the receiver brought the property within the eustody 
and control of the state court. 

3. Same — Conclusivbsess oy Decree. 

The validity of a decree of a state court rendered in a suit by judgment 
creditors against their debtor and his assignée, setting aside the assign- 
ment as fraudulent and void, establishing tlie liens of the plaintiffs on the 
property, and ordering its sale, cannot be impeached by the debtor's trus- 
tée in bankruptcy, in a proceeding in the court of bankruptcy to obtain 
possession of the property and hâve it sold by the trustée, on the ground 
of fraud and collusion between the parties in the suit in the state court, 
where the trustée had opportunity to intervene in such suit, and there 
allège such fraud. 

On Pétition to Superintend and Revise, in Matter of Law, Pro- 
ceedings of the District Court of the United States for the Western 
District of North Carolina, at Greensboro, in the Matter of the Es- 
tate of D. W. C. Benbow, Bankrupt. 
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James T. Morehead and B. R. Kong (King & Eamball, on the 
brief ), for petitioners. 

John N. Wilson and E. K. Brjan (John Sprunt HUl, George Roun- 
tree, L. M. 8cott, McNeill & Bryan, and J. N. Wilborn, on the briefs), 
for respondents. 

Before SiMONTON, Circuit Judge, and PAUL and BKAWLEY, 
District Judges. 

PAUL, District Judge. This case is brought hère on pétition to 
superintend and revise certain orders of the district court for the 
Western district of North Carolina in the matter of D. W. C. Ben- 
bow, bankrupt. 96 Eed. 514. Thé questions of law to be consid- 
ered by this court arise from the following facts, as they appear in 
the record : 

On the 23d day of January, 1894, D. W. C. Benbow, the bankrupt, 
executed a deed of assignment to J. S. Cox, conveying to him, in 
trust for the beneflt of said Benbow's creditors, ail of his real and 
Personal property. Very soon after the exécution of the deed of as- 
signment, a number of the creditors of said Benbow obtained judg- 
ments agàinst him on their varions cîaims, amounting in the aggre- 
gate to,over |350,000. , Thèse judgments were docketed in the supe- 
rior court of Guilford county, ZST. C, thus constituting liens on the 
real estate of said Benbow, the jùdgment debtor. In April, 1894, a 
number ôf ithe jùdgment creditors of said Benbow ûled creditors' bills 
in the STipërior court of Guilford county, assailing the deed of assign- 
ment made to Cox asfraudulent and void, made for the purpose of 
obstnicting, hindering, and delaying the creditors of said Benbow, 
asking that the same be declared void, and that they might secure a 
priorit;f oyer otber iqredîtors haying docketed jùdgment liens. At 
the Jlay term of said court, 1894, on motion of the plaintiff in one of 
thèse causes, the court appointed W. H. Ragan receiver "of aU the 
property and estate, including choses in action, of the jùdgment 
debtor, D. W. ,C. Benbow, whether subject or not to be sold under 
exécution, except the homestead and personal property exemption, 
and that such receiver be invested with ail the powers of receivers 
in cases of proceedings supplemental to exécution." The order ap- 
poiriting thé receiver enjoined the jùdgment debtor, D. W. C. Ben- 
bow, and ôther défendants therein named, from transf erring or dis- 
posing of the property of the jùdgment debtor, including certain notes 
designated as the "Fisher" and "Ross" notes, theretofore assigned 
by said D. W. 0. Benbow. At the June term, 1899, of the superior 
court of Guilford county, the issue in each of the causes made by 
the creditors' bills being the same, they were Consolidated. The issue 
was submitted to a jury, which rendered a verdict in favor of the 
plaintifls, and the court thereupon entered a decree declaring said 
deed null and void, and that the plaintiffs in the several suits hâve 
priority of lien on the property described in the deed of assignment 
over ail other creditors. It decreed that the property be sold to 
satisfy the liens thereon; fixing the terms of sale, and appointing C 
P; Prazier commissioner to make the sale. Said Frazier, as commis- 
sioner, advertised the sale of the real estate for August 7, 1899. The 
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fcankrupt, D. W. C. Bénbow, was adjudicated such on the 5th day of 
April, 1899, and received his discharge in bankruptcy on tiie 31st 
day of May, 1899. The Southern Loan & Trust Company was ap- 
pointed trustée of the bankrupt's estate on the 20th day of April, 
1899. On the 5th day of August, 1899, the said Southern Loan & 
Trust Company, trustée, filed a pétition in the district court for the 
Western district of North Oarolina, praying for an order directing 
the trustée to sell the real estate formerly belonging to the bank- 
rupt, which had been decreed by the state court to be sold, and which 
had been advertised by the commissioner appointed by the state 
court to sell the same. Also for a restraining order enjoining Fra- 
zier, the commissioner of the state court, the bankrupt, and C. D. 
Benbow, who held by assignment several judgments against the bank- 
rupt, the plaintiffs in the several bills in the state court under which 
the decree of sale had been entered, their agents and attorneys, from 
making the sale ordered by the state court, or from in any way 
interfering with or disposing of tlie property of the bankrupt. The 
pétition alleged that the verdict of the jury in the state court find- 
ing that the deed of assignment from Benbow, the bankrupt, to 
Cox, January 23, 1894, was made for the purpose, of hindering, de- 
laying, and defrauding certain creditors of said Benbow, was allowed 
and procured by the absence of said Benbow as a witness, and by 
his connivance. That the bankrupt had previously procured the as- 
signment to his son, Charles D. Benbow, the judgments of the plain- 
tiffs in the several actions pending in the superior court of Gruilford 
county to set aside the deed of assignment to Cox made January 2.3, 
1894, and that thus the bankrupt had practically secured to him- 
self the entire proceeds of the property decreed by the state court 
to be sold for the satisfaction of the judgments. The pétition fur- 
ther avers that on the appointment of the trustée title to ail the 
property of the bankrupt was by law vested in the trustée, and 
that no title could pass by the decree of the superior court of Guil- 
ford county, as the trustée in bankruptcy was not a party to the pro- 
ceedings in the state court, and that the effects of the bankrupt 
should be administered by the bankrupt court. It further allèges 
that a sale under the decree of the state court "will resuit in a sac- 
rifice of the property at small and inadéquate priées, and will im- 
mediately endanger the creditors of said bankrupt not embraced in 
said several suits." That it would give the bankrupt and the as- 
signée of the judgments a great and un due advantage over other 
creditors of said bankrupt, as a sale so effected might not be at- 
tacked or defeated successfully after a sale made, and the only re- 
course left to the creditors of the bankrupt would be a contest over 
the proceeds of the sale, which, under the privilèges given by the 
order of the sale in the state court, would be nothing more than the 
costs of the sale should the assignée of the judgments, C. D. Benbow, 
become the purchaser. 

Upon the âling of this pétition, the district judge Issued a re- 
straining order as follows: 

"It is, upon motion, ordered and adjudged that an order issue commanding 
C. P. Frazier, commissioner, Chas. D. Benbow, assignée, D. W. C. Benbow, 



thelr agents and attorpeys, to refrain , from selllng,or offering to sell any of 
the estfttéër efféctt, real'()r''pte6'nal,i.ôï ttiè'baîifcïûipt, D. W. C. Benbow, un- 
der the decree of > the .auperior icourt of GUllfCntl èounty, made at June term, 
1889, iiç/ftheif^y^ffti sult^ meçtioaed iln the; pétition , ?ind affidavity.ias adver- 
tised hy j:he',pajd cpmmissioner8,,witil the further order of this cpri; and it Is 
further oMeréd, tha;t the saià ,0.'P; Frazlei', comiïiissioner, ,Cha s. ,D.', Benbow, 
assignée,' aiiaD.'W. 0.' BenboMr, appear bètorfe' me 'ou tlie-22d day df August, 
1899, at Haidersànvllle and* «hbw cause, if aiiyi they hâve, whif ah Injùnction 
shoujd'pot b|ei;aîïftnte(J.",. ;„.:,-; ;,: :■ i : •!■: 

T-o thiSf nilp,;!!pra?ier, tîiecommissift^^ the gtate court, filed 
his answer, fcriefly ;reciting,,|his appoiùtiiieiit, as sueli conamissioner 
by the statp.court; thathe is,,advised tliflt the district court will 
npt enjoiii lùan from perforpiing his diity jas dirçct^'hy the state 
court; ,t)^àt,|iad,he;D.ot,heen rpstrained friom selling the property 
oa'the ttfli or jJVjJgu^t,, i,t ^ybujfi ha,ye brojaglit a fuli, f air, and rea- 
so^able pJrlce;, thattlie state court will fully protect the rights of 
altpersoas ^ûtç^psted in tlië, property. The hankrupt,; D. Ty. C. Ben- 
bow, and C.;^.,iBenbo,w,, lie assignée. 0^ judgments in the state 
<ourt, filed 'tilxeiBigeparate âjxsw.er!^ under oath to the Tule. They deny 
tjiat the yerdict ipf tlje jury in the state court, flnding the deed of 
assignment fron^ p. W. G. Penbçw, Japuary 23, ISOéj to hâve been 
màde with intg:^,^; ,t0; hîndgr, delay, and def raud th^ criëditQrs of said 
Bepbow, an<J the decree èpiter*^ il' pursi^ance thereof,,|vere procured 
by the consent and connj.yànce of eith^r ôf them. They deny that 
the judgme^ts jajs^gûe^, to> C.,P< Benbow were purchased with the 
TOoney of p. /V?(. P- ?6À^i'?i^^iiîlt^^ bankrupt, or were assigned for or 
are h,el(3| fop his t)eneât',. Ttey aver t^t,, as the judgment liens in 
thç ,^tate court existed; y^af 8 before there was a banlajupt act, and 
thât/as .the creiditors^'biUs wère iàleu four years before its .passage, the 
court pf bftpkruptcy cann^ot, interfère 'by| injunction with, t^e proceed- 
ipgs in the st^te court, and, fhat it;q,4ecree 'cannot be attacked in the 
bankrupt court After thê temporary restraining ofder had been 
granted by thp district ju4ge, the trustée, on the 17th and on the 
19tli ot August, 1899, notiflpd the b^nk^upt to deliyer to it ail of his 
deeds and other piuniinentS' of title totke lands directed to be sold 
bythe de;ç,ree of the s^^ court, and certain shares of .jnining and 
rjiljiroad stocks,, bonds, çpnt'racts, etc., and other perspnal property 
of,,ih« bankrupt. In coinplis,nce with tbese demands the bankrupt 
delîvered tlie d^eds and jpthèj:. inunime,nîts of title in his .possession. 
As.to the persppal property, the bankrupt stated thàt it:was under 
the control pfthe receiyer appointed pj the state court, and that 
he was restraiped froni transferring or intëcfering in any way with 
the same. , *,,.. .>..,, ,^, . , . ,.,■,'. 

In the recor,d is an uivcoî^pleted e^anjiination of the bankrupt be- 
fpre the reférëie, taken aftBr the entry of the temporary restrain- 
ing order. ïts further, taiiing was. adjourned by çohsent until Sep- 
teijilser 28, 1899, for cj?psp:èx;aminàtion. On the ^th of September 
the district court entered the order brought he;re for review. Sev- 
eral ex parte affidavits ;werQ also flled as to the proeeedings in the 
state court at thè June term, 1899, when a decree foj; the sale of 
the property was entered, the purpose being to assail the bank- 
rupt and his attorneys for the mauner in which the défense was cou- 
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ducted on the trial of the issue as to the validity of the deed of as- 
signment from Benbow to Cox. The district court, on the 8th of Sep- 
teinber, 18!)i), heard the nile to show cause issued August 5, 1899, 
and entered the following order: 

"It is therefore ordered that D. W. C. Benbow, the liankrnpt, and ail per- 
sons acting at his instance, at once coniply witli tlie written demands of the 
trustée, the Southern Loan & Trust Company, made on the 17th day of August, 
1899, and on the 19th day of August, 1899. It, is further ordered and ad- 
judged that the said Southern Loan & Trust Company, trustée of the said 
I). W. C. Benbow, bankrupt, is hereby authorized and empowered to sell the 
property of the said bankrupt, D. W. 0. Benbow, free from ail Iricumbrancea 
(iirst having set apart to him the exemptions allowed by law), for cash to 
the highest bidder, after having advertised the same in each county where 
said property may be located, in some newspaper published in the said county, 
for four successive weeks preceding said sale. It is further ordered and ad- 
judged that the proceeds realized from said sale stand as a substitut* for the 
lands and property sold, and be held by the trustée for the benefit of those 
holding bona fide elaimsand liens, to the extent of their interest therein, and 
as may hereafter be established." 96 Fed. 514. 

The petitioners make the follo«ing assignaient of errors: 

"(1) In that the order requires the bankrupt, D. W. C. Benbow, to oomply 
with the written demands of the trustée, made on the 17th and on the J|9th 
of August, 1899; and in that he had no notice of the application for such an 
order, and it was not included or covered in or by the rule té show cause, and 
the property demanded is properly the property of W. H. Ragan, reeelver, 
appointed by the state court, and said Benbow is under order to in no wise 
interfère with or transfer same. (2) In that it âuthorizes and directa the 
trustée to sell the property of D. W. C. Benbow, bankrupt, the same being in 
custodia legis by reason of the appointment of a receiver thereof by the su- 
perior court of Guilford county more than four years before the bankrupt 
aet was enacted by the congres,?, and by the furthpr reason that judgment 
creditors had filed creditors' bills in 1894 and 1805 in thè superior court of 
(îuilford, a court of compétent jurisdiction, to hâve the deed of assignment of 
D: W. 0. Benbow declared vold, and to aptropriate; by sale, the property de- 
sçribed therein, which actions haye been suceessfully prosèciittîd, and a de- 
crée obtained granting the prayer of cqmplainants, and directing the sale of 
said property by its commissiouer duly appointed; the fliing of said bills con- 
stituting an équitable lien' and fi. fa. on said property. (3) In that the bank- 
i-upt court cannot, by a rule to show cause, try rights of property, nor re- 
strain a plaintiff in a court of compétent jurisdiction, who has obtained judg- 
ment more than four months before the bankrupt filed his pétition in bank- 
ruptey, from pursuing his remedy to enforce his lien in a court of conipetent 
jurisdiction. (4) In that the said court did not discharge the rule and au- 
thorize the trustée to intervene in said creditors' bills in the superior court 
of Guilford, if, in the opinion of the court, the protection of the interest of 
any creditor requires such intervention." 

The assignment of errors présents but one important question to 
be determined in this case; that is, whether a bankrupt court can, 
through a trustée, in a bankrupt proceeding such as was had in 
the district court, devest a state court of the possession and control 
of property in its custody by regular judicial proceedings instituted 
more than four months before the adjudication in bankruptcy. That 
tlie state court had complète jurisdiction of the parties and of the 
Kubject-matter in the several suits instituted years before the judg- 
ment debtor became a bankrupt is not questioned, That it had the 
authority to appoint a receiver to take charge of the property pend- 
ing the litigation for the enforcement of the judgment or exécution 



71'2 99 FEDERA]^ REPORTER. 

liens of the cijeditors is not disputed, The rule of comity tbat ob- 
tains betweçfi tl^e fédéral and tUestate courts where tUe litij^atioa 
inyplves ;tlie same subject-matter lias been so frequently announced 
by the décisions of both that an extended citation of tliem is unneces- 
sary. We will only refer to theiji so far as seems advisable for lay- 
ing the foundâtion of our conclusion in the case under considération. 
In Covell V. Heyman, 111 TJ. S. 182, i Sup. Ct. 358, 28 L. Ed. 392, the 
doctrine is thus clearly and forcibly declared, Justice Matthews de- 
livering the Opinion of the court: 

"The.((a"bearanc€ which courts of co-ordinate jurisdiction, administered mi- 
nier a. single System, exercise .towards eaehotlier, whereby conflicts are avolded, 
by avoidJBg interférence witli tlie process of eaeli otlier, Is a principle of 
comity, with, perliaps, no hlglier sanction tlian the utillty whicti cornes wltli, 
concotd; but between state courts and those of the United States it is some- 
thing more. It is a principle of right and of la-n', and, therefore, of necessity. 
It leaves nothing to discrétion or mère convenienee. Thèse courts do not be- 
long to the same System, so far as their jurisdiction is concurrent; and, al- 
though they eo-exist in the same space, they are independent, and hâve no com- 
mon superior. They exercise jurisdiction, it is true, within the same terri- 
tory, but not in the same plane; and when one takes into its jurisdiction a 
spécifie thing, that res is as mueh withdrawn from the judicial power of the 
other as if it had been carried physlcally Into a ùifEerent territorial sover- 
eighty. To attempt to seize it by forelgn process is futile and void. The 
régulation of process and the décision of questions relating to it are part of 
thé jurlsàlction of the court from whicli it Issues." 

There have been numerous décisions of the suprême court involv- 
ing the same question, but nonê has held differently from the rule 
stated in the case just cited. The principle is of ready application to 
the facts in the case before us. The chancery suits in the state court, 
institùted in 1894, were pending when D. W. C. Benbow was adjudged 
a bahkrupt. A receiyer had been appointed several years before 
by the state court to take charge of his real and personal property. 
No order had been entéred discharging the receiver, and the record 
shows that he was performing his duties at the spécial May term, 
1899, of the court. A decree was entered directing a sale of the 
property, and appointing a commissioner to sell the same. The prop- 
erty had been duly adWrtised for sale by the commissioner when 
the restraining order was ^ppliêd for b^ the trustée in bankruptcy 
to preyen^ thé sale of thé property under the decree of the state 
court. À temporary restraining order was granted, f orbidding the 
sale undier the decree of the state court until the further order of 
the bankrupt court, and an order was'fentéred to show cause why 
an injunt^fipn ,§hould not be granted. On the return of the order to 
nlioyv catjisfe tlie bankrupt court entered a decree directing the bank- 
rupt to comèly with the deniandr, of the trustée to deliver to it, the 
trustée, ail of the propefity surreiidered by the bankrupt or alleged 
to be in his.çflssessioii. This inoluded ail of the real estate directed 
to be sqI^ liytW decree of the state court. The bankrupt court de- 
cieed the property to be sold by the trustée, and that the proceeds 
rpalized fropj the sale should stand as a substitute in the hands of 
the trustée for the lapd and property sold, subject to the future 
order of,' the bankrupt court. Ey this decrpe entered on an order 
tp shipw caisse why p^n ihjunction should npt be awarded, thé district 
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court assailed tlie jurisdiction of the state court, took from it the 
property in its possession and under its control, annuUing its proceed- 
ings, revoking its decree of sale, and inhibiting its ofiîcer, the spécial 
commissioner, from executing its orders. This proceeding by the 
bankrupt court is directlv in contlict with the ruling of the suprême 
court in Ejster v. Gaff, 91 U. S. 521, 2?, L. Ed. 408. The doctrine 
stated in that décision so completely covers the case before us that 
we cannot more clearly express our view than to quote from it. 
The court says: 

"It is a mistake to suppose that the bankrupt law avolcls of its own force 
ail judicial proceedings in the state or other courts the instant one of the 
parties is adjudged a bankrupt. Xhere is nothlng in the act which sanctions 
sueh a proposition. The court, in the case before us, had acquired jurisdiction 
of the parties and of the subject-matter of the suit. It was compétent to àd- 
minister full justice, and was proceeding according to the law which governed 
sueh a suit, to do so. It could not take judicial notice of the proceedings in 
bankruptcy in another court, however seriously they might hâve affected the 
rights of parties to the suit already pendlng. It was the duty of that court 
to proceed to a decree as between the parties before it, until by some proper 
pleadings in the case it was infomied of the changed relations of any of those 
parties to the subject-matter of the suit. Having sueh jurisdiction, and per- 
forming its duty as the case stood in that court, we are at a loss to see hOT' its 
decree can be treated as void. It Is almost certain that if, at any stage W the 
proceedings, before sale or final confirmation, the assignée had intervened, he 
would hâve been heard to assert any right he had, or set up any défense to 
the suit." 

The judge of the district court, while recognizing the doctrine as 
j'ust quoted, seeks to draw a distinction between that case and the 
one at bar. Hesays: 

"It will be observed, in Eyster v. Gaff, and in ail other cases above 
cited, that the property of the bankrupt was in the actual possession of the 
state courts or adverse claimants. Where the property in question is not cov- 
ered by litigation, or is not in possession of the state courts, the jurisdiction 
of the bankrupt courts will not he ousted. It is the interférence with the 
possession of another court that would ensue if jurisdiction was taken that 
prevents it from attaching." 

The district court seems to hâve been of the opinion, and it is 
the contention of counsel for the respondent in this court, that the 
receiver must be in the actual possession of the property in order 
to place it in the custody of the court. This position is erroneous. 
"A court of equity, by its order appointing a receiver, takes the sub- 
ject-matter of the litigation ont of the control of the parties and into 
its own hands, and ultimately disposes of ail questions, légal or équi- 
table, growing ont of the proceeding." High, Bec. § 4. As stated 
by the suprême court of appeals of Virginia in Beverley v. Brooke> 
4 Grat. 187, "A decree appointing receivers levies upon the property 
an équitable exécution." "The possession of the receiver is that of 
the court, of which he is the ministerial oflficer. Thus it is that, in- 
asmuch as the receiver is merely an oflficer of the court appointing 
him, property in his possession is said to be in the custody of the 
law. ♦ * * And it is said to be immaterial in this respect that 
the receiver appointed déclines to act, the property being, notwith- 
standing, in the custody of the law." Beaeh, Eec. § 221. ISTor is it 
necessary for a court of equity to take possession of the property in 
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Htigatioo/iOr torattempt to 4o so iby .the appointment of a receiver, 
where tfee object of thesmt is to set aside a fraudaient conveyanee, 
and enfoFCe.ju"dgment Jiens againsit tbe land of tle âebtor. ïf pro- 
ceèdingS; havesbeen coïJlmeDced more tban four montbs before the 
adjudication in bankruptcy, junadiction of the state court cannot 
be deveated by the bankrupt court. This was the case in Kimberling 
V. Ijartly (G. G) 1 Fed. 571, and the court held : : , 

"Wkere an action Is peiidlng In a state court of compétent jTirisdlction to 
enforce a spécifie lien on property of the debtor, tlie subséquent bankruptcy 
of the debtor dpes not devest the ^tate court of its jurisdiction to proceed to 
a final deci-ee ïn thé cause, aiid'ëxecute the same. The assignée in banliruptcy 
mky^îhtérvene li'such aetioh,, but tlie jurisdiction of the state court and 
the vialldity QÏ its deeree Is not afïectèd by hls failure to do so." 

Tlïe dass of -décisions relied on by counsel for the respondents to 
sù^tiaîÏÏ the proposition ' fhât a court of bankruptcy can enjoin pro- 
cèeàings'in a state court jin a case sucras we liaTe hère does not sup- 
port that contention. On r éxamination it will be found that they 
do not go to the extent of holding that a bankrnpt court can enjoin 
proteedingè in.astate couW "Where the jurisdiction of the latter had 
beeriL,',;j.nYo.ked nldre th,aQ ifoup, nionths beforfe ïhe, adjudication in 
baijyluptcy. , Référence to a few of them will show. this. In re Smith 
(D. G.)i9a Ped. 135, was a><(îase wherie the bankrupt executed a deed 
of genëî?al assigDment ùndet the statute laW ôf Indiâna within 
four months before he was adjudicated a bankrupt. The court held: 

"Wpètè'îà'n'iiiisblvent debtor ûiakes an a^lghmént fof créhitors la pursuance 
of thé termsof à state statuté, the opération ôf 'which is suspeûded by thë 
national bankruptcy law, and is afterwards adjudged; i^, banlarupt, the court, 
of bankruptcy bas power, on a sumniary pétition, to order the assignée to sur- 
rendei" th'é "iirop'érty Iti hià possession' to' a,' receiver appoiiited by acOurt of 
bankftipteiy." [■'■' ' ■ ' '• " ' '■ ■■-'■" '-'.'.' ' '■■''■'"■■■ 

Carter! y. Hobbs (D. C<) M Fed; 594, >is another case relied on by 
cottnéël for respOtident. 'là this case, the bankrupt; Mthiû four 
rhoiithâ'Bëfol'é adjudication iii bankrtiptc;^', had e'jipçiïted a mortgagè. 
The trustée flled a pétition in thr; bankrupt court alleging that the 
miorfgàlffé' waS éxecutéd^ withMthe 'frauduient intéht of gitiùg one 
crèQitîôf^aipreferénce bvet tas ôtHer yreditors ahd to hiÉder, âelay, 
â'nd'aeffàu'd themJ The-dotirt held that' the mortgâge cfedîter, thbugh 
he had ïliit ptoved his- clôM, was a party'to thèiJfOCeeâiiigs in bank- 
ruptcy, kM that the ■ tMstee' seekihg tO sèt asîdé the ' inortgage might 
pi'otieed 'by pétition in the bankrût)tcyj(;burt, and need' not resort to 

the Station* 'fed!ét*al ciïCuit ëôUrt: ''^ ' i:<;:>i. 

• In iRe' Érodks (D. 'C.) 91' 'Fed; ' 508, the trustée in bankruj^tçy flled 
a pétition in the bankrtijrt CMt^ foi"ali'(Ji'aèi" directîtg the restotation 
to him df property of t6é bankHipt, uttM'Wfully soM on foi^eelosure 
of a 'chatte! mortgagè aftei* the adjudication in bankruptcy, and be- 
fô*e thé appointaient ofâ 'trustée.' The court hëld that it had juris- 
diction of'Such a petitiiôni The sale' had beeù madeby a constable 
ûïiderthë' statute laws oï Veirtno^it, and this was "rélied on as a dé- 
fense to'the pétition. 'The dourtSaid:' 

.""ïfie petltibnèr setS jip yiroceedi'ngs ùndët; ' thè ' laws of the state for , f ore- 
closure of hls mortgagè lu' justification. Thèse aie not judlcial proceedings lii 
ariy court (drawlBg to It jurlsdlctipn of the: subject-matter, but are merely pro- 
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ooedings for a public salé by an offlcer, In a speclfled, way, as agent for the 
mortgagee." 

In re Christv, 3 How. 292, 11 L. Ed. 603, Norton v. Boyd, 3 How.' 
426, 11 L. Ed. 664, and Houston v. City Bank of ]s"ew Orléans, 6 How. 
504, 12 L. Ed. 526, are also cited in support of the action of the dis- 
trict court. Thèse cases ail arose under the bankrupt act of 1841, 
which conferred more extensive powers on the bankrupt court than 
does the act of 1898. Yet thèse décisions do liot go to the extent 
of taking from the possession of a state court property which has 
been in its custody for yejns before the adjudication in bankruptcy, 
and of enjôining its oflficer in the exécution of its decree for a sale 
of the property under its control. 

One further question requires examination. It is insisted in the 
jHîtition of the trustée liled in the court below that the decree of the 
state court, the exécution of which was enjoined, was procured by 
fraud and collusion; that Charles D. Benbow was not the bona flde 
holder of the judgments assigned to him by certain judgment cred- 
itors o/the bankrupt, but that he held the same for the benefit of the 
bankiTjpt hiniself. The proceedings in the state court, the record 
shows, were regular in every respect. If the assignaient of the judg- 
ments in the state court were not for the benefit of Charles D. Ben- 
bow, but hé in reality held them in trust for the benefit of the bank- 
rupt, because the judgments had been paid for by the bankrupt, 
the trustée could hâve set this matterup in the state court. The 
bankrupt act provides that he may, by order of the bankrupt court, 
enter his appearance, and défend any pending suit against the bank- 
rupt. As said by the suprême court in Eyster v. Gafl, supra : 

"If there was any reason for interposing, the assignée oould hâve had him- 
self substitnted for the bankrupt, or made a défendant on pétition." 

The importance of this case willjustify us in making a further 
quotation from the same décision. It is as applicable to the présent 
as to the former bankrupt act: 

'"In the absence of any appearance by the assignée, the validity of the de- 
cree can only be impeached on the principle that the adjudication of bank- 
ruptcy devested the other court of ail jurlsdiction whatever in the foreclosure 
suit. The opinion seems to hâve been quite prévalent in many quarters at 
one time that the moment a man is doclared bankrupt, the district court which 
bas so adjudged draws to itself by that act not only ail control of the bank- 
rupt's property and crédits, but that no one eau litigate with the assignée 
contested rights in any court except in so far as the circuit courts hâve con- 
current iurisdiction, and that other courts can proceed no furtljer in suits of 
which they had at t)iat time full cognizance; and it was a prévalent practice 
to bring any person who contested with the assignée any matter growing out 
of disputed rights of property or of contracts into the bankrupt court by the 
service of a rule to show cause, and to dispose of their rights in a sumnttary 
way. This court has steadily set its face against this view." 

For the reasons stated, we hold that, the state court having ac- 
quired jurisdiction of the subject-matter and taken possession of the 
property more than four months before the adjudication in bank- 
ruptcy, it must be allowed to remain iu control of the same, and to 
dispose of it under its own decrees. The order awarded by the dis- 
trict court restraining the commissioner of the state court from exe- 
cuting the decree of sale entered by that court must be dissoîved. 
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Th.e prder directing a sale of said properjy by the trustée of Benbow, 
tiie bankrupt, must be revoked, and the pétition of the trustée dis- 
missed, without préjudice to his right tp proceed in the state court as 
hé piay be advised. 



' UNITED STATES V. GABÉIEL. 

,,, . (Circuit Court, S. D. New York. January 18, 1900.) 

il .' . , Nq. 2,793. , 

icéTOMéDuTiBS— Classification— Gkgdnd Talc. 

Grpvînd talc is flutiable imder section 6 of tlie tariff act of 1897, as a 
noneuumerated article partly manufactjjred, apd net under paragraph 97. 

'Thiè liàû application by the collector of customs at New York for 
a reyiew Ôf thë décision of the bbard of gênerai i%ppraisers. 

Thé nlerchandlse was elassifled' and assessed for diity at 35 per cent, ad 
vàldrétni às an article eornposed wholly ôr in chief value of earthy and minerai 
substance, nnder paragraph 97 of the aetî 6f congress of July 24, 1897. The im- 
portera flalm tt should be assessed at 20 per cent, ad valorem, as an article 
pianu.^actijFed In whole or in part not provlded for in said act, under the provi- 
sion of seçti|0n 6'tJiereof. The board of gênerai appraisèrs decld'ed the material 
■vvas dutlable at 20 per cent., for the reasons that thls ground talc is not a 
Prench chalk; that it is not an article eomposed of a minerai substance, not 
décoràtedi in any manner;i thfit it is a groùnd minerai; that it is à non- 
enumerate(|, pai;tly manufactured article. 

Curie & Smith, for importera, I 
D. Frank liloyd, Asst. V. S. Atty. < 

WHEELEE, District iTadge. Thia ground talc is a minerai sub- 
stance, but not sucli as can be decorated, and does not appear to fall 
under paragraph 97 oif the act of 1897, as claimed. Dingelstedt v. 
U. S., 33 Ç. Ç.- A. 395, 91 Fed. 112. Décision afflrmed. 



AMERICAN SUGAR-REPINIXG 00. v. TJNITED STATES (two cases). 
(Circuit Court of Appeals, Second Circuit. .lanuary 24, 1900.) 
Nos. 34, 35. 
Cdstoms iDpTiBS-— Appraisal— Sugars — Inckeasbd Value from Drainage 

DURING SHIPMENT. 

In the àppraisal for duty, under the tariff act of 1894, of Brazilian sugar 
bought and shlpped when green, and which necessarily loses weight and 
increases ifl value per pound, by drainage during the voyage, such increase 
in value may properly be taken into account. The provision of section 19 
of the cùstoms administrative act of 1890, that, vs'here merehandise is sub- 
ject to an ad va,lorem duty, the duty shall be assessed upon Its value in the 
principal markets of the country from whence imported, "and in the con- 
dition, in vrhich such merehandise Is there bought and sold for exportation," 
is not interided to limit the, appraiser to a condition vrhich existed at the 
time df the purchase, but was immèdiately to become altered until a new 
conditions and value were reached, but, as shown by the context, is intended 
to applyto the condition of preparedness for shipment of the merehan- 
dise when bought; it being further provided that to its value in the 
condition bought shall be added theoost of cpverlngs, and ail other costs, 
"^àrges, and éxpenses incident to pîaclng it in condition for shipment. 
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Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

John E. Parsons, for appellant. 
Henry C. Platt, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Thèse two appeals from the circuit 
court for the Southern district of New York involve the same ques- 
tion. In suit 2676 the American Sugar-Keflning Company im^rted 
from Brazil, in March, 1897, certain sugars, by the John Swan, the 
Eichmond, and the Bellaura, which were assessed for duty at 40 
per cent, under the taritf act of August 28, 181)4. In January, 1895, 
the same importer imported, also from Brazil, by the Cuvier, other 
sugar, which was assessed at the same rate of duty. Brazil ian sugars, 
when bought in Brazil immediately after the manufacture, are wet, 
and lose weight upon the voyage to the port of entry, mainly by drain- 
age, from 10 to 1 6 per cent., but they gain in value, because the dryer 
the sugar the higher its test, and there is a corresponding increase in 
value. This drainage is peculiar to Brazilian sugars, though it exists 
to some extent in sugars from Puerto Rico. "It lias theref ore become 
customary to insert in the contract of sale a guaranty that the loss in 
weight shall be a certain percentage, estimated by experts as the 
probable drainage of the particular cargo. If the loss is less than 
the stipulated percentage, the seller receives an additional payment in 
proportion; if it is greater, he makes a corresponding allowance f rom 
the purchase price." This is called the basis of settlement, and upon 
that ascertained amount of loss by drainage the appraisement was 
made in thèse cases. For example, in the case of the Beilaura the ap- 
praiser reported to the collector as foUows: "The value of sugar 
per unit of quantity advanced from 7s. 2d. cwt. 86°, the market value 
when shipiJed, to 7s. lljd. cwt. 86°, in the condition landed, owing 
to its increased value, due to drainage on the voyage of importation." 
The importera protested that, under the proper construction of the 
statute, the rate and amount of duty chargeable upon the merchandise 
could be only on its market value when shipped. and that duty upon 
"its increased value, due to drainage on the voyage of importation," 
was illegally exacted. The collector's construction of the statute was 
alïirmed by the board of appraisers and by the circuit court. 

The question in the case is whether this increase of value, on ac- 
count of drainage during the voyage, is not illégal, because in viola- 
tion of section 19 of the customs administrative act of June 10, 1890, 
which is as foUows : 

"Sec. 19. That whenever imported merchandise is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated in any manner by the value 
thereof, the duty shall be assessed upon the aetual marliet value or Wholesale 
price of such merchandise as bought and sold in usual wholesale quantities, 
at the time of exportation to the United States, in the principal markets of 
the country from whence imported, and in tne condition in which such mer- 
chandise is there bought and sold for exportation to the United States, or con- 
signed to the United States for sale including the value of ail cartoons, cases, 
crates, boxes, sacks, and coverings of any kind, and ail other costs, charges 
and expenses Incident to placing the merchandise in condition, packed ready 
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for S!]3,i||imç;^^ to .thé lTni,ted Çtates, .an(l i£ there be used for covering or holding 
imtKirtSl idètcnatKÎÎSe, Whethér'dutiàble or'frèe, any unusual article or form de- 
signed for use otherwise than in a bona iide transportation of Siich raerchan- 
dise to the United States, additlonal duty ,slifill be leyled and collected upoû 
such material or article at the rate to iwhich tlie, same would bç subject if sep- 
arately Imported. That the words 'value' or 'àctual market tâlue' wheneve" 
used in this^aictor In alaf Ww'. tçlating to th» àppraisement of; Imported mer- 
chandise shall be eonstrued to mean the aotual marliet value or wholesale 
market prlcp as deflned in thls section.". 

Prior.t]C(;tkç passage, of tbis act, the statutory proTision on this 
subject bad bçen tbe f oUo wisg (Kev. St. § 2906) : , 

"When aai ad-fralorem rate of dnty Is imposed on any imported merchandise, 
* * '^ yja,coUeetpr wlthin whose district thiç same shall ibeiJipported or en- 
tered, shalj, çfiiis^ the actual market value or wholesale pirice ithereof, at the 
period of tië exportation to the United States, in the principal markets of the 
colin try ftoa whidi the sanle has been imported, to be appraised; and such 
appraised :?falue shall be conSidered the value upôn whlch duty shall be as- 
sessed."r. ■; ,• ,, ■•,.,, ! .. -.. ,■ .. ■•: • , 

The appëliant insista that in the new seption, in addition to the old 
requiremënt that the duty shall be assessed upon thé actùal market 
value or wboleeale price in Brazil, the direction was éa!i*efully inserted 
that the talne^ shall be Up6n the mei?ehandise "in th^ condition in 
whieh the ïnerchandise is there bought for exportation to the United 
vStates," and that this clause directly instructs the appraisers to assess 
the value Upôû the sugar in the condition^ ôf moisture in which it is 
bought. • * '^ 

It was welï settled by early décisions that, if the qûaûtity or weight 
stated ia thè invoice bas been diminished by leakage or similar loss, 
the duty shOùM be chargeable npon the quantity actually imported 
into this cOutttry (Marriott V. Brianè, 9 Hbw. 619, 13 L. Ed. 282; U. S. 
V. Southmayd, 9 Hôw. 637, 13 L. Ed. 290); and the appellant asserts 
that, whetheï'the diminished quantity of sugar reeeived at the port 
of entry is dry or wet, its value muSt be ascertained by the wholesale 
market priée of the sugar in thfe condition in which it was bought for 
exportation, ànd, if green sugar was bought, its enhahcèd value by 
drainage eanïiôt be considered, and that therë is no statutory au- 
thority for endeavOring to ascertain Whàt the dried sugar would bave 
cost in Brazil, if it had been bought ia a dried state. The question is 
of the legality of the appraisal^— not of its accuracy, or its equity, but 
simply whether it is permittfed by the statnte, — and that dépends upon 
the meaning of the words, "in the condition in Which the merchandise 
is bought for' exportation." The construction of the statute which 
would compel an ascertainment of value as the sugar was bought in 
Brazil whea wet, though justifled by the language of the statute if 
literally eonstrued, is not sound. The intention of the statute was 
that the value of the imported merchandise shall be ascertained in 
accordance Witli the wholesale price of such merchàadise in the prin- 
cipal marjc^ts f^fôm whence imported, in the condition in which sucb 
merchandise is .there sold for exportation, whether packed or un- 
packed, specially prepared for a voyage or unprepared, and that the 
expensès" îttèidént to placing the mèrchahdise in condition for ship- 
ment arè |î(,bè tâken into account. , The statute was not looking to 
the peoaliar.circumstaBfèes incident to any! article which necessarily 
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clianged its value Stiipiiig a few weeks, wherever it was stored, and 
did not demand that the market priée of sugar, if bought green, shall 
be the only standard for assessment, though it forthwith begins to 
lose in weight and to iocrease in value per pound. It is true tbat the 
Word "condition" is broad enough to include any state or situation, 
but, as used in section 19, it was not intendéd to limit the appraiser 
to a condition which existed at the time of the purchase, but was im- 
mediately to become altered, and to change, until a new condition and 
value was reached. When the word is construed, the intent of the 
lawmaker, in the section as a whole, is to be regarded, which was to 
assess duty upon the value in the state or condition of the prepared- 
ness of the merchandiae for shipment when sold, and to include the 
expenses of subséquent préparation, and thus to prescribe, with more 
particularity and accuracy than had been done in section 2906 of the 
Revised Statutes, the particulars which must enter into the assess- 
ment of value. The Brazilian sugar will, after its manufacture, 
surely lose weight by lapse of time, and it is sometimes stored in 
BrazU until it becomes dry. It is not material whether it becomes dry 
by subséquent storage and drainage in Brazil, or whether it is imme- 
diately shipped, and becomes dry upon the voyage. The loss in 
weight and the increase in value are necessary incidents to the sugar 
of Brazil, and it is dry sugar when it reaches New York. In this state 
of facts, it is incumbent upon the appraiser to ascertain the value of 
similar dry sugar in the markets of Brazil, and not to be limited to 
its invoice price or market value when wet The décision of the 
circuit court is affirmed. 



PIOKHARDÏ et aL V. UNITED STATjSa 

(Circuit Court, S. D. New York. January 16, 1900.) 

No. 2,899. 
Cdstom Doties— Dtks. 

The dyes known as "allzarln brown" and "coeruleln" are not shown to 
be "derived from anthracin," sa as to be f ree from duty, under Act Cong. 
1897, par. 469, by the facts that the présence of anthracin In the colors 
has been determined by chemical tests, that no chemical examination of 
the article will satisfactorily disclose the raw materials from which the 
dye Is made, and that the only other sources of Information accessible to 
the government are the statement of the maker cr Importer, if he chooses 
to noake one, or of the spécification In the patent, If there be one, Slnce 
not eonclusive that the wprd "derived" should bè used in Its technicû.1 or 
chemical sensé of having anthracin as a base, or ïespondlng to the chem- 
ical tests for anthracin, as distinguished from its ordinary sensé. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which aiïirmed the classification for duty by the coUector 
of the merchandise in question. 

W. Wickham Smith, for importera. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSBND, District Judge (orally). The merchandise in ques- 
tion comprises various dypstuffs or colors. The only ones to be hère 
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cou^idered arç alizarin brown and the dj^, known as "coerulein." 
Tliëy were assesséd for duty undjer the proyislons of paragraph. 15 pf 
tde ^ct of 1897 as "coal-tar dyes or colors^ not specially provided for 
iiî tliis act, thirty per centum ad valorem"; gjid were claimed as free 
under the provisions pf paragrapîi 460 of saidact, which is as follows: 
"iÂJliizarin, natural or ârtiflcial, ai*<î àyes de;rived from alizarin or from 
ainfliràcin." 

Xi^ouftsel for the importers conçed,es that thèse articles; are not arti- 
flçiaïi, alizarin, which,. under the décisions pf the courts and of the 
boa^ of gênerai appraisers, is dioxyanthraquinone, and which is 
the,. only article inclùded under the term "ârtiflcial alizarin," and 
which isajproduct of ^^nthracin. Çounsel for the importers contends 
that,,ihesé colors are dyes derived from anthracin, and that the 
wordj.'f'dprived" is hère to be used jn the chemical sensé of having an- 
thracin as a base or re^ponding to the chemical tests for anthracin. 
Upon thi^ he makes the foUowing further contentions, namely: That 
the présence of anthracin in thèse colors has been determined by 
chemical tests ; that no chemical examination of the article will satis- 
factorily disclose the raw materials from which the dye is made; and 
that the qnly other sources of information accessible to the govern- 
mentare the ^tatements of the maker or importer, if he chooses to 
make one, or of the speciflcations ip the patent, if there be one. 

I am satisfled, from a careful examination of the évidence and of 
the exhaustive opinion of the board of gênerai appraisers, that thèse 
contentions are not sufiiçiently proved. The importers hâve failed to 
show that the dyes in question were derived from alizarin or from 
anthracin as a source. They hâve failed to show that congress in- 
tended that the term "derived" should be used in this connection in 
the technical or chemical sensé, as distinguished from its ordinary 
sensé. The décision Pf the board of gênerai appraisers is aflflrmed. 



PINXEY, CASSE & LACKEY CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. t)ecember 28, 1899.) 

,.■■;:,. No. 2,780. 

QusTOMs tiiJTiBp— Classificaïion^Scotch Hollands. 

Cotfpn goods used for wlndow shades, known as "Scotch HoUands" or 
*'King,s HoUands," stiffened witti 20 per cent of starch, are dutlable un- 
der pai'agrapbs 306, 30T, §nd 308 of the taritt act of 1897, being the counta- 
, iûs cotton clauses, and nôï under paragraph 311, as "cottpn cloth, fiUed." 

Appeal by the importers from a décision of the board of gênerai 
appraisers,^ which afflrmed the classification by the collector of the 
importations in question. 

W. Wickham Smith, for importers, 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWXSEISrD, District Judge (orally). The goods in question are 
commonly known' as "ScOtth HoUands" or "King's Hollands," and 
are used for window shades. Such goods pr,ipr to the passage of the 
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tariff act of 1897 had been classified as "cotton olotlis," urider tlie 
countable cotton clauses. The goods in question were classitled for 
duty, under paragraph 311 of the act of 1897, as "cotton clotli, filled 
or coated," at 3 cents per square yard, and 20 per cent, ad valorem. 
The importers protested, claiming that they should hâve been classi- 
fied under paragraphs 306, 307, and 308, being the countable cotton 
clauses of said act. Thèse goods are stiffened vvith about 20 per 
cent, of starch. They hâve also been subjected to a process of beet- 
ling, which consists in pounding the cloth in order to give a moire 
or polished finish thereto, and the effect of which is to flatten the 
threads, or to bring them doser together. It is conceded that the 
goods are not coated. The sole question is whether they are cotton 
cloth, filled. A majority of the board of gênerai appraisers overruled 
the protest of the importers, but ihe only member of the board who 
saw and heard ail the witnesses delivered a dissenting opinion in 
favor of the importers. It is conceded that the provision for filled 
goods is the more spécifie one. The testimony as to the meaning 
of the words "flll," "fllling," and "filled" is very conflicting. In Eng- 
land the term "flUed" is applied to fabrics which hâve been weighted 
artiflcially by the introduction of glue or of clay, or other inorganic 
materials, in order to give them a factitious solidity. Some of the 
witnesses testify that said term lias the same meaning in this coun- 
try. Others testify that the question whether goods are filled or not 
dépends either on the purposes to which the goods are to be devoted, 
or the percentage of starch, or the character of the material used, 
while others say that no one of thèse définitions can be applied, 
and that the question whether goods are filled or not can only be de- 
termined by inspection of the material. In view of thèse conflict- 
ing uses, it is évident that the term "filled" has no sufficiently fixed, 
uniform, universal meaning in trade or commerce to establish a 
trade désignation. It is admitted that thèse goods contain no ex- 
traneous material except starch. The strength of the government's 
contention is that starch alone is sufflcient to constitute a fllling, 
when used in such quantities as to practically close the pores. But 
the contradictions and inconsistencies in the testimony of the wit- 
nesses for the government concerning the meaning of the term, the 
standard of détermination, the material used, the percentage of 
starch necessaçy to constitute such a fllling, and as to variations 
in percentage according to the relative coarseness or flneness of the 
cotton, and their admission that the term is an elastic one, leave the 
government's side of this contention so uncertain that it would be 
impossible to so détermine the meaning of the term as to formulate 
a definite construction, or to establish a standard by which it could 
be tested. No définition has been suggested which would furnish 
a reasonable and practical construction, capable of ordinary applica- 
tion in the business of the custom house. One of the witnesses for 
the importers, McNab, introduced on the hearing one pièce of hol- 
lands which had been beetled, but not starched. It showed that 
this beetling process alone had made the interstices between the 
threads as close as in the goods in question. One of the witnesses 
for the government introduced an order for goods to be "well filled 
09 F.— 46 
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up," and testifed tliat in accordailce with said order hé flUed said 
goodsi XJpoii cross-examination be was asked to produce, and did 
produce, a sample of said goods, wh* it appeared that they were 
neither fllled, Within the définition ol "beingoccupied to their full 
capacity," oi- ctf "practieally closing^np the interstices.'' The goods 
in question are not fliled, in faôt, within the foregoing ordinary 
meanings of that term, or within the définition "to put, pack, or pour 
into until no more can go in^" for it is not contended that thèse goods 
hâve been flHed to their full capacity with starch, nor so.fàr flUed 
as to entitiely: close the interstices; '■ or in the technical sensé, as 
shown by the books treating of this subject, in which it is generaHy 
stated op assuriaed that, in order to eonstitute a flUing, there must 
be some inorganic material or material other than starch. The tes- 
timony of the witnesses for the govemment conflicts aS to whether 
the method purSued for stârching îs the same as that uised for flUing. 
The uncontradicted testimbny shows that ail flnished goods are 
starched with a greater or less pèrcentage of starch, and that the 
amount used is inodifled adcbrding to; the purposes for which the 
article is to be adaptedv In view of ail the foregoing considéra- 
tions, it must be held that the goods in question are nqt filled, and 
therefore thé décision of the board of général appraisers is reversed. 



, .;.;, .vHBNSBL:-Çiti.ial,,v.-XJNITBI) STATES. ..;.:; 
(CïrCùlt Court, S^I)'. New Yolk. December 2S, 1899.1 

^ ii, :'.,', ':'•■'. ■•/; '' ,fïo.,.2,3i2.' _,,,'■ '.■,;■ ;:';ï, . ;j- ^ ,, 

CcSTOMSDuflËS— C!LA;86lFlCÀ.Ti6N— IPiC*CRa PKAMlSS.'i l'i ' ■■•'•' 

PawgraplirSTB of tb^ «taist^ aOtspiJl 1694. admittlnig ft£e oï fluty palat- 

,lng8 'vvhiçh are Works oÇwt, dpes npt; .liiçjude a? a;part ,pf,3uch palntings 

, omairiéntal frames lij wliicl|/tliëy àré imported, nor âiresùch frames et- 

■ ëtçipf as ■ nsnal coverlngs, "tiàt 'axé dutiable, under pàrà'gràpïi ' I8l,' as maiiù- ' 

■ ^ 'factures 'Of Wood. ■ "' '■}■>!■>.' ■■:' ■.ii.i'i ^■■.■■■^ ir;.;: ■ . ;. 

^ippeal by the iropprters,ffpiïi fi /^èçisibn of|th^,board of gên- 
erai appraisef,s,, which .aMriâed the„a,çtipA of thé cpllçctor iuasspss- 
ipg dutyupon the înîpoptàtipns in question, ., 

Howard TiîWalden, for importées. 

■ Henry. Oifilatt, Asst.^¥,:'S. Atty.',; : ii,: 

• TOWNSENDj District Judge (orailly)^ Thé nierchândîse in qaes- 
tion conii>rises certain ^lt.»aad bronze picture f raines, asséssed for 
dûty at 25 pèr cent^ ad Talorem, linder paragrapli 181 of the aet of 
August 27, 1894, as "nianufact?ures of woOd," and claiméd to be ex- 
emptfrom duty, uindei?iparagraph âT6 of said act, laS parts of palnt- 
ings, or as usual «ioverings. , 14 is dear that thèse frames are designed 
for purposes other than to cover ahdiprotect the paiûtingSjand that 
they are designed to give additional.iattractiveness ttf the pictures. 
The only apparent support for the; contention of the importera is in 
the language of the circuit court of appeals in U. S, v. Hensel (0. C 
A.) 98Fed. 418,a8follows: : > 
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"It appears that the treasury department lias allowed frames contaiuing pic- 
tures, which for some reason had beeii given free entry by congress, to corne 
in free with the pletures, but lu the case of dutiable cil paintings the practice 
of assessing a separate and independent duty upon the f rame has been foUowed 
by the treasury department continuously since 186C, and, so far as appears, 
bas never beea successfully attaeked; nor, indeed, has it ever been presented 
to any court." 

Thereupon the circuit court of appeals, reversing the décision of 
the circuit court, held that certain frames on paintings subject to 
duty should be separately assessed, on the ground that where there 
has been "a long acquiescence in a régulation, and by it rights of par- 
ties for many years hâve been determined and adjusted, it is not 
to be disregarded without the most cogent and persuasive reasons." 
Counsel for the government shows by the citation of a great nuin- 
ber of treasury décisions since 1875 that duty has been repeatedly 
assessed on frames as manufactures of wood, where the paintings, 
for certain reasons, hâve been admitted free. In the Hensel Case, 
which was before the circuit court of appeals, the only question in- 
volved was that of the duty upon frames where the paintings them- 
selves were subject to duty. Therefore the évidence as to the action 
of the treasury department on frames containing free pictures was 
not presented to the court by counsel for the government. I think 
the gênerai provisions of the act of 1894 for free entry of paintings 
which are works of art should not be so construed as to include orna- 
mental frames such as those hère in question. The décision of the 
board of gênerai appraisers is afflrmed. 



UNITED STATES v. LOEB et al. 

(Circuit Court, S. D. New York. January 19, 1900.) 

No. 2,699. 

CUSTOMS DUTIES — APPEAL FROM RkAPPRAISAI. — .JPRISDICTIOK. 

TJnder the provision of section 13 of the customs administrative act ot 
1890 that the action of a single gênerai appraiser in making a reappraise- 
ment "shall be final and conclusive as to the dutiable value of such mer- 
chandise, * * * unless the collector shall deem the appraisemept of 
the merçhandise too low," the duty of determining whether or not such 
appraisement is too low is devolved upon the collector, and in the perform- 
ance of such duty he acts judicially, and his discrétion cannot be con- 
troUed by his superior oflicers; hence, when he does not. In fact, deem 
the appraisement too low, an appeal taken by him by direction of the sec- 
retary of the treasury confers no jurisdiction on the board of three gên- 
erai appraisers to review such appraisement, and he is a compétent witness 
to rebut the presumption of jurisdiction arising from the fact of appeal 
by showing that it was not taken in the exercise of his own judgment. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers, which sustained certain protest» in- 
volving the legality of a reappraisement by the board of review of 
certain imported merçhandise. 

The décision of the board of clàssiiication, written by Gteneral 
Appraiser Somerville, is as follows- 
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The goods Involved in thèse protests eonslst of so-called "Swlss embroid- 
erles," a smaJl number o£ handkerchlefs belng also Included In the importa- 
tion, ail ôf i<irhlch Were the subjeet of certain appraisements hereinafter more 
fully expklnedl The appraised value of the articles, as ascertained by the 
local appralser at the port of New Yorls, was in advance of the invoice value 
of the goodsi The importera called for a reappraisement pursuant to the pro- 
visions of section 13 of the customs administrative act of June 10, 1890, which, 
in each Instance, was held accordingly before a single gênerai appraiser, who 
reappraised the gobds, and reduced tî^è advarices made by the local appraiser 
to the extent shtiwn: by the record. The collector of customs, being of opinion, 
as he officlally reported, that the appraisements madé by the single gênerai 
appraiser werei not too low, declined to comply with the suggestion of the 
local appraiser that he should transmit, the invoices and papers a,ppertainlng 
thereto to a 'bpard of threé gênerai àppraisers for rèview, under' the provi- 
sions of said'èèetlon 13. He did, however, subsequently adopt this suggestion, 
when requested to do so by the tteasury department, under circumstances 
hereinafter «tated, which are clalmed by the protestants to hâve operated upon 
his officiai action as a moral and légal duress, it being made to appear that 
the collector had made no change In his original opinion that the appraise- 
ments made by the single gênerai ajjpraisér were not too low. The board of 
three gênerai àppraisers assumed Jurisdîction of the cases againSt the objec- 
tion of the protestants, who interposed' a written demurrer thereto; and the 
board proceeded to examine and décide the cases under the authority of said 
section 13. The collector llquidated the entries upon the basis of values as- 
certained by this board of review, and the importers filed their protests with- 
in the time prescribed by law, urging objections to the said liquidation, which 
are dî^mssed seriatim in this opinion. 

1. The flrst contention of the în^porters is that the board of three gênerai 
àppraisers never acquired jurisdiçtion to review the appraisements held by 
the single gênerai appraiser, for the want of légal eompllancé with the re- 
quirements of said section 13, inàsmuch as the collector transmitted the in- 
voice and accompanying papers to the board of three gênerai àppraisers uu^er 
coercion of the treasury department, and în face of the fact that he (the col- 
lector) did not deem the appraisemeht of the nierchandise as already made 
too low. In our judgment, the question of jurlsdietion is one which can prop- 
erly be raised by protest. : The rule is well settled by numberless décisions 
of the courts that, whlle the valuatlon of imported merchandise, as appraised 
by the proper offlcers, is conclusive upon the parties, "nevertheless the ap- 
praisement is subjeet to- be impeached when the appraiser or collector bas 
proceeded on a wrong principle, contrary to law, or bas transcended the pow- 
ers conferred by statute." U. S. v. Passavaç^t, 16» V. S. 16, 21, 18 Sup. Ct. 
219, 42 L. JBd. 644, and authorities there cited. Any statutory tribunal which 
assumes Jû'risdietion not expregsly given by law unquestionably transcends the 
powers conferred on it by statute. The authority of a board of three gên- 
erai àppraisers, sitting as a boàrd of classification, duly organized under sec- 
tion 14 oï the act of June 10, 1890, to pass upon questions raised by protests 
of this character, has been held to be precisely cq^xtensive with a lilie au- 
thority conferred upon the courts by section 15. TJ. S. v. Klingenberg, 153 U. 
S. 93, 102, 14 Sup. et. 790, 38 L. Ed. 647; Passavant's Oase, 169 U. S. 16, 18 
Sup. Ct. 219, 4â L. Ed. 644; In re Taylor, G. A. 4072; U. S. r. J, Allston New- 
hall & Co. (0. C.) 91 Fed. 5^. In V. S. v. Murphy, decided by the United 
States circuit court for the Southern district of New York, per Townsend, 
J., in Deeëmber, 1898 (^uit 2,704), i it was held that a reappraisement of 
merchandiée inade by a single gênerai appraiser under the provisions of 
said section 13 could be successfully chàllenged by protest, on the ground 
that the gênerai appraiser who made the reappraisemept did not examine any 
of the goods, nor hâve before him samples of the same at the time of the 
reappraisement. When the case was befOre the board of classification upon 
protest, that board held that the alleged irregularity was one which could 
be proved by paroi évidence, and was fatal tp the jurisdîction of the gênerai 
appraiser, and, consequently, that his reappraisement was null and void. 

1 No opinion filed. 
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This View of the law was sustained by the court, and the décision was duly 
acquiesced in by the treasury department. S. S. 20,538 and 18,959. Tliere is 
nothing in the suggestion of the govet-nment counsel that the so-called "reap- 
praisement board" (or board of review) had a légal right to finally détermine 
its own Jurisdictlon. If sucli a claim eould be successfully made in this case, 
it could be sustained vvith equal propriety in every other case which bas gone 
before the courts for review where a like jurisdlction has been assumed. No 
tribunal whose décisions are subject to review can lawfully be the final ar- 
biter of its own jurisdictlon. 

2. The important inquiry in this case, and one not entirely free from 
difîiculty, is whether, under the state of facts disclosed at the hearing and 
by the record, the board of three gênerai appraisers, organized and acting 
under the authority conferred by said section 13, acquired jurisdlction to "ex- 
amine and décide" the case thus submitted. The provisions of said section, 
so far as they are pertinent to the issues raised by the protest, read as fol- 
lows: "Sec. 13. The décision * * * of the gênerai appraiser in cases of 
reappraisement shall be final and concluslve as to the dutiable value of such 
■ merehandise against ail parties interested therein, unless the importer, owner, 
consignée, or agent of the merehandise shall be dissatisfied witb such déci- 
sion, and shall, withiu two days thereafter give notice to the coUector in writ^ 
ing of such dissatisfaction, or unless the collecter shall deem the appraise- 
ment of the merehandise too low, in either case the collecter shall transmit 
the invoice and ail the papers appertaining tbereto to the board of three gên- 
erai appraisers, which shall be on duty at the port of New ïork, or to a 
board of three gênerai appraisers who may be designated by the secretary of 
the treasury for such duty at that port or at any other port, which board 
shall examine and décide the case thus submitted, and their décision, or that 
of a majority of them shall be final and concluslve as to the dutiable value 
of such merehandise against ail parties interested therein, and the collector 
or the person acting as such shall ascertaln, fix, and liquidate the rate and 
amount of duties to be paid on such merehandise, and the dutiable costs and 
charges thereon, accordlng to law." This board of review, sometimes popu- 
larly designated the "board of reappraisement," is manifestly a statutory 
tribunal, with limlted powers and jurlsdictîon. Appraisers, invested with an 
analogous jurisdictlon under the previous statutes, hâve sometimes been des- 
ignated as "quasi judges" or "législative référées." Greely v. Thompson, 10 
How. 225, 240, 13 L. Ed. 397; Kankln v. Hoyt, 4 How. 327, 11 L. Kd. 996. 
So, in like manner, the collector of custonis is a spécial statutory otBcer or 
tribunal, invested with power to exercise certain specified statutory functions, 
some of which are purely ministerlal and executive, while otbers are of a 
quasi judicial character. V. S. v. Leng (D. C.) 18 Fed. 15. The rule in réf- 
érence to ail statutory offlcers and tribunals of this character is well settled, 
and it is that, where they bave jurisdlction over the subject-matter, their dé- 
termination is conclusive, "except upon a review in such way as the law 
points out for the correction of errors"; but, as stated in U. S. v. Thurber 
(D. C.) 28 Fed. 56, per Brown, J.: "There is one fundamental exception to 
this rule: Not only must the officer hâve jurisdiction of the subject-matter, 
but he must also keep witb in the limits of power conferred by statuto. When- 
ever a suit is brought, based upon such otiicer's action, it is always compétent 
by way of défense to show that the otficer has departed entirely from the 
statute, or acted so contrary to it that his acts are deemed beyond his juris- 
diction, and in excess of power; and in such a case what he does in excess 
of power is illégal and void, and may be shown in défense. Void acts are 
thus wholly différent in their conséquences from merely erroneous acts. Mère 
errors or mistakes in the performance of a duty do not make the offlcer's 
acts void. They stand good and valid until reviewed and corrected as pro- 
vided by law," — citing U. S. v. Doherty (D. C.) 27 Fed. 730, 733, and cases 
cited. From tbe letter of the statute (section 13) it is apparent that the board 
of review could acqulre jurisdiction to "examine and décide" thèse cases only 
in one of two ways: First, in the event of the importer or other owner of the 
merehandise giving notice of his dissatisfaction with the décision of the single 
gênerai appraiser in the time and manner presjlibed by said section 13; or, 
secondly, by the action of the collector in announcing in some suitable way 
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the ■ f a'b,i thàfc jie "deemed' the appraiseméht of thé merchkiidlse too low:" 
Atid''lr(' 'batli''fcontlngencres the coUecttr 4s requlred to traUBmlt the invoice' 
aiiii' jjapêra'tijl 'tlie'board of three gênerai àppi-al^ers. ïhè Impôrtere hâve ex- 
pressediié sàéll'disSatlëfactiDn, so th^t the jurisdiction of the bbard must tum 
iipôn the action 'ëf the collecter. ' . 

The law inalîes tjie décision of thé slhjglè général appraiSer final and con- 
clusiye, tinléss the çpllëctpr /shall "deem'the appraisement of the merchandlse 
tooi \ow," acting ui*6n' whlcïi èonclusiori hé Is to transpilt the invoice and ac- 
companying pap^rs to the board of three gênerai afipralsérs. The words 
"shall deem,',' as' nséd hère, we constrûe to meân "shalV thlnk, judge, or hold 
an opinion, décidé, or believe on considération," which accords wlth the défi- 
nition glven by the lexlcographers. The formation ofthls opinion or belief 
must necessarily Involve thé exercise of jndgment and discrétion by the col- 
lecter, baSed on prôper Intestigation, àîrd entertained accordlng to the raies 
oî reàson and justice. Wlthont a cohipllance on the pàtt of the collecter 
with this requlremént, the boàrd of review would acqùlre no jurisdlctlon to 
décide thé' ■ basé, a.nd any dedislon made by it woûïd bé null and void. It is, 
in otKér yoïds, a condition précèdent to the exercise' ' W juriBdiction. The 
rple obtUins'thât, "whére tlie act 6r thlhg requiréd by thé statùte Is a condi- 
tion precédétit to the jurisdiétion of pie tribunal, céiûpïlaince cannot be dls- 
penséd Witll"; and, furthermore, even' If such pbhipiîance be impossible, the 
jurisdlctioa '^ftifls. ' Bnd. Ititérp. St. p. 630, § 443. Nor can any consent of par- 
ties glvejùrisdictlon, so that any statiitory proTi,siori yhlch goes to the juris- 
dlctlon does' not admit of walver. Gooley, Cfônst. Llm. 493-506. It has 
aecordïngly, been held thati *hére ai act provlded' that justices, at the hearlng 
of a bastardy.proceedîng, sh'éUld "hèai' the etideidce" bf the mother, and such 
other etidè'ncé as she may addùce, thé évidence of the mother was so essen- 
tial to thé jurtsaietion bîthe tribunal tliat no brdei; could law^fully be inade 
wlthotît' It, àlthoiigh the ■froman died before the hearlng. Reg. v. Armitage, 
h- R. 7 Q.' B. 773. The ïécord hère fâlls to show that the collecter deèmed 
the appMséïQént ot the merchandlse, as, màde by thé single gênerai appraiser, 
too low; £tùd' thé testimony taken at th'e hearing' èhoWs beyond question that 
he did not deem It too low. it is in eVldence that "éhen the local appraiser 
at the pbrt of New York Sùggested to tlïë''cfolléctpr thàt he order a reappraise- 
œent of the gobdS'by a faoârd of 'thréè geiierâl' àppraisers the collector de-' 
cllhed tb àdbpt thesuggesitioh. He^ eiprëssed hunself.in a letter to the sec- 
retary of the treasury, uù'der date of • Ààgust 16, 1898,''giving hls reasons fuUy 
for thë conclusions he had reached after due investigation. He offlcially re- 
portèd to the secretary, af ter stating bis reasons, as foUowfe: "I am satisfled 
that' the' fippraiseménts ruade by the geheral appraiser are not too low, al- 
thotigh ciàhsiderably Icss than those of the local appraiser; and I hâve no 
good reason that would justify thé opinion on my part that the reappralse- 
ments as made are too low. Hence I âïn eonstrained to deny the request of 
thë appraiser that I order a reappraisement on the,120-odd invoices by the 
board_ of three Unltéd States gênerai appraisers, unlèss otherwise instructed 
by thè department." Thé assistant secretary oî the treasury then in charge 
of the custbms division, in reply to this lettér of the collector, under date of 
August 17, 1898, urged upon him the expediency of an appeal from the déci- 
sion of the single général appraiser. After sta:ting certain reasons, he con- 
cludes a;s foUows: "The department has, therefore, to request that you make 
due application for a reappi'aisement by the board." It appears from the 
testimony that this letter was wrltten after consultation with the solleitor of 
the treasury, and obtaining from him an opinion, verbally given, that "the 
seei'etary had the authority to request the collector to inake an appeal in such 
case." Thé collector seenls to hâve eoijsti'ued' this request to be an order or 
Instruction, frbrri the façt that he madé the followlng indorsement upon the 
papers: "In yiew of the department's order of August 7, 1898, I hereby 
orfter a reapï)ràlsement by the board of thréé général" appraisers of the mer- 
chandlse coveréà by this reappraisement." Subseqùeiitly, on October 7, 1898, 
thé collector, after a persbhal' ebnferencé with the assistant seCretary of the 
treasury, made and signed jjié fbllowing indorsement upon the papers: "I 
hereby appeal from the declÉln of the gênerai appraiser In this case, under 
the provisions and In accordàhce with section 13 of the net of June 10, 1890, 
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iind transmit the invoice to the board of gênerai appraisers for a reappraise- 
raent of the merchandise covered thereby." ïliis form of indorsement was 
prepared by the assistant secretary, ,Ihe collector, on being interrogated 
as to whether or not the treasury départaient had "insisted" upon a reappraise- 
mettt being called for in thèse cases, or whether he had ealled for the reap- 
praisements and had placed thèse two indorsements on the papers of his own 
volition, replied: "The assistant secretary did not say the department 'in- 
sisted,' but lie said they 'desired' a reappraisement." It is not made to appear, 
however, that the collector had at any time expressed, either in writing or 
verbally, the opinion that be "deeined the appraisements too low." The latter 
indorsement does not necessarily convey any sooh impression, and the flrst 
seems to hâve been made on the tlieory that the department had instructed 
hira to tal;e the appeal. On the contrary, the collector at the hearing was 
emphatic in reiterating the truth of the statement which he had otficially re- 
ported to the secretary on August 10, 1898, and asserted that he had not chan- 
ged his mind from the opinion expressed in that letter. 

We do not feel authorized, from the testimony and the record, to reach any 
other conclusion tban that the collector did not "deem the appraisement of 
the merchandise too low," and that he reported no such conclusion to the board 
of review. Tlie ambiguous phraseology of his second letter seems to hâve 
been adopted to avoid the recantation of the opinion on this subjeet which 
he had previously expressed to the secretary of the treasury, and as an act 
of obédience to what he regarded as an instruction from his superior officer, 
issued in the courteous form of a request. In this view of the case, the ac- 
tion of the collector could not be legally regarded as his voluntary act, but 
rather that of the secretary, who made the reqnest. It was insisted at the 
argument, however, that the collector Is a subordinate ministerial officer, sub- 
jeet to the control of the secretary of the treasury, who was authorized to 
give the instruction in question, and the collector was, consequently, bound 
to obey it. The statute under considération, as we hâve said, malies the 
.lurisdiction of the board of three gênerai appraisers (or board of review) to 
dépend upon the action of the collector, and not of the secretary, "unless," 
it says, "the collector shall deem the appi'aisement of the merchandise too 
low." There is no doubt of the fact that the secretary bas the right to in- 
struot coUectors as to ail administrative matters, where the coUectors act in 
a ministerial or administrative capacity, But the rule is différent as to duties 
which are Judicial or quasi judicial in character, the performance of which 
is made by statute to dépend upon the exercise of discrétion or judgment on 
the part of the collector alone. It may be iaid down as a proposition gen- 
erally sustained by the authorities, as well as by reason, that: "Where a 
statutory power or jurisdiction is gi'anted, which oth.erwise does not exist, 
whether to a court or an officer, and in ail cases where, by the exercise of 
such a power, oue may be devested of his property, the grant is strictly cour 
stnied. The mode of proceeding prescribed must be strictly pursued. The 
provisions regulatiug the procédure are mandatory as to the essence of the 
thing required to be done.", Suth. .St. Const. p. 587, § 454; Potter, Dwar. St. 
224. So, in the case of Allen v. Blunt, 3 Story, 742, 1 Fed. Cas. 448, cited in 
the brief of appellants' counsel, the principle is stut^ as follows: "In short, 
it may be laid down as a gênerai rule that, where a parti cular authority is 
conflded to a public officer, to be exercised by him in his discrétion, upon an 
examination of the facts, of which he is made the approprlate judge, his déci- 
sion upon thèse facts is, in the absence of any contrplling provision, abso- 
lutely conclusive as to the existence ofthose facts." On this point it bas been 
forcibly observed that "every statute that limits a thing to be done in a par- 
ticular form, although it be done In the affirmative, inciudes in itself a néga- 
tive, viz. that it shall not be done otherwise." Atkins v. Kinnan, 20 Wend. 
241, 248, citing Plowd. Comm. 113. In the light of thèse principles, it Is clear 
that no one but the collector can décide that ho (the collector) deems the ap- 
praisement of any merchandise too low, unless there be some spécial statutory 
provision which would authorize the discrétion or judgment of the collector 
to be controlled or dominated by the treasury department, or some other su- 
perior power. This authority is sought to be derived, in the flrst place, from 
the power eonferred on the secretary of the treasury by section 249 o£ the 
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Revissa BtâtUtes, which emïjowerè thàt offleer to "direct the sùperlntendence 
of'tlie ÈôDéétioti of the dutles ofl. Imports aiwJ tonnage, as lie shall Judgé best." 
Such a éènstractlon of that statute iS'iJut at rest by the décision Of the suprême 
couttm Butterwortti V. Hoe, 112 XJ. S. 50, 5 Bup. Ot. 25, 28 U Ed. 656. It 
was thére held, after elabotate discussion, that an entirely analogous power 
of sapèrViWon and direction, glven to the secretary of the Int^rlor over the 
commissloner of paitents, who Is for many purpioses deemed a subordinate offl- 
eer, éonferred no authority u'ptaï the secretary to control the judgment and 
discrétion of the commissioner as to any matter the right to décide which is 
vested iû him by law. In otliêr words, the executive supervision and direc- 
tion of the department was held to apply to administrative and executive 
duties only, and not to matters lu which the subordinate is directed by statute 
to act judiClally or quasi judlcially. 

It is fui-ther argued on the part of the government that the authority of the 
treasury department to instniet collectôrs in tfeis particular manner, if, in fact, 
tliere was such Instruction, Is derivable from either section 2949 or section 
2652 of the Revised Statutes. Thèse two statutes are condensations of sec- 
tions 23 and 24, respeetively, Of the tarlfE act of August 30, 1842 (5 Stat. p. 
548, at page 566). The former section authorizes the secretary of the treas- 
ury from time to time to "establish such rules and régulations, not lucon- 
sistent With the lavrs of the United States, to secure a just, faithful, and im- 
partial appraisal of ail merchandise imported into the United States," etc. Sec- 
tion 2652 provides that "it shall be the duty of ail officers of the customs to 
exécute and carry into efCect ail instructions of the -secretary of the treasury 
relative to the exécution of the revenue laws, and In case any ditHculty shall 
arise as to the true construction or meaning of any part of the revenue laws, 
the décision oî the secretary of the treasury shall be conclusive and binding 
upon ail offlcers of the customs." There is no régulation which the secretary 
has promulgatied, under the authority of said section 2949, so far as we can 
ascertain, which would be at ail applicable to thls case. The law requires 
that ail such rules and régulations, with the reasons therefor, shall be re- 
ported by the seeretaiy to the next session of congress; and we find no régula- 
tion which is pertinent to thls subject. An instruction glven to a single offl- 
eer, and not promulgated Ih the form of a gênerai rule applicable to ail offl- 
cers oader llke ' drcumstances, could scarcely be characterized as a regula- 
■ tion in any proper sensé of the word. Harvey Case, 3 Ct. 01. 38, 42. So, 
said section 2652 relates to the exécution of the revenue laws ànd matters 
of an executive character. It was not intended to confer any authority upon 
the department to control or interfère with the décision of any matter or 
question which the laws of congress expressly relegated to the judgment of 
any subordinate bfficer. Thèse two sections were long ago constnied by the 
United States circuit court in Tucker v.'Kane, Taney, 146, 24 Fed. Cas. 268, 
decided In the year 1850. It was there held that thèse statutes dld not con- 
ter upon the secretary the right to review the judgment of merchant ap- 
pralsers, nor to exercise any control over their décisions, nôr set aside any 
such décisions because they were believed by hlm (the secretary) to be agalnst 
the weight of évidence. To a llke effèct is the principle laid down in Gray v. 
Lawrence, 3 Blatchf. 117, 10 Fed. Cas. 1031. There are many adjudged cases 
bearing on thë relative authority of the secretary of the treasury and the col- 
lector whieh serve to illustrate the foregoing prlnciples. For example, the varl- 
ous collectôrs bf customs hâve long been invésted with the authority to déter- 
miné what allowance of goùds may be made for reasonable sea stores of certain 
vessèls. Thls estimate being authorized to be made T'within the discrétion" 
of thèse offieérs, It was unlformiy held by the secretary of the treasury that 
the décision of the collector as to thèse matters was nelther subject to re- 
vietv nor control by the department. Customs Régulations 1892, art. 107, and 
treasury décisions there cited. So it has beeh held that such décisions, being 
based upon the discrétion and judgment of the collector himself. are not sub- 
ject to reView by the courts nor by this' board. An Ullage Box of Sugar, 
24 Fed. Cas. 504; In reCunard Steamshîp Co., G. A. Um. So, in a dé- 
cision by the circuit court for tlie Northern district of California in Re Wise, 
73 Fed. 183, a contention arose as to the proper construction of section 15 
of the customs administrative act of June 10, 1890, which confers the right 
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of appoalinj; from any décision of the board of gênerai appraisers upon "the 
collector or tlie secretary of the treasury," when dissatisfled with siicli déci- 
sion. The attorney gênerai had given the treasury départaient an opinion 
that under the provisions of section 2ii52 of the Kevised Statutes (to which 
référence has heretofore been made in this opinion) it was the duty o£ the 
collector to follow the instructions of the secretary in référence to the exer- 
cise of his authority to take such appeals. This opinion was placed upon 
the ground that a collector was a subordinate ofllcer of the secretary of the 
treasury, and as such bound by his instructions relating to the revenue laws. 
21 Op. Attys. Gen. 203. The circuit court held that, inasmuch as the statute 
itself conferred upon the collector the authority to talie the appeal, and said 
nothing about obtaining authority from the secretary of the treasury, It was 
évident that no such authority was required. It would seem to follow logically 
that, if the secretary is debarred by law from controlling the judgment and 
discrétion of a collector in the exercise of a statutory power which is given 
alternately to each of them, a fortiori, he could not legally control the déci- 
sion of the collector as to the exercise of a power vested exclusively in him 
by statute, such as the power or authority to take an appeal In the case un- 
der considération. A like principle is adduced from the varions décisions of 
the courts bearing on the rlght conferred by statute upon the director of the 
mint to estimate quarterly the values of standard foreign coins in circula- 
tion among the various nations of the world. Such an authority Involves 
the exercise of judgment and discrétion, and has been held to réside alone in 
the director of the mint, where congress has placed it. It has accordingly 
been held by numerous court décisions that such flndings of value by that 
officer are final and concluslve, and not subjeet to review, change, or control, 
either by the courts or by any other authority, except in the mode and at 
the tlme prescribed by law. V. S. v. Kllngenberg, 153 U. S. 93, 14 Sup. Ot. 
790, 38 L. Ed. 647; Wood v. V. S., 18 C. C. A. 553, 72 Fed. 254; United 
States V. .T. Allston Newhall & Co. (C. C.) 91 Fed. 525. In De Forest v. Red- 
field, 4 Blatchf. 478, 7 Fed. Cas. 364, such an authority was denied by the 
court to exist either in the président or the secretary of the treasury, under 
the gênerai power conferred to make proper régulations for estimating dutlea 
on imported merchandise. 

In construing the statute under considération, it is a matter of importance 
that we should not overlook tbe fact that the collector of customs has long 
been invested by law with the authority to direct reappraisement, either by 
the principal appraiser or by three merchant appraisers, under the old System. 
Rev. St. § 2929; Elmes, U. S. Laws Cust. 231 et seq. And in case of disagree- 
ment between two appraisers the collector was authorized to décide between 
them, and détermine the dutiable value of such imported goods. Rev. St. 
§ 2930. He was thus constituted by law pro hac vice an appraiser. This was 
done, no doubt, for the reason that he would always enjoy ample opportu- 
nities for informing himself as to the market value of imported merchandise 
through constant access to the invoices of mercliants and the statements of 
reputable importers. It cannot be supposed that the secretary of the treas- 
ury, with his multifarlous and arduous duties. would bave either the time or 
opportunities required to make such investigations, there being more than 150 
ports of entry In this country, where collectors or suiTeyors are stationed, 
and upon whom the exercise of this function is constantly devolved. Our 
inference, therefore, is that it was not the intent of congress to vest the sec- 
retary of the treasury with either the authority to order a reappraisement of 
merchandise of the kind hère under considération, or to control the collector 
in the exercise of the discrétion conferred on him by statute as to this par- 
ticular matter. The power to make such an order in one case would neces- 
sarily and logically involve the corrélative power of compelling the collector, 
by instructions, to desist from making like orders whenever this course might 
be deemed advisable by the department. No such authority was claimed at 
the hearing, nor, in our .iudgment, has it any just foundation in law. 

It foUows from the foregoing conclusions that the board of three gênerai 
appraisers, acting as a board of review, acquired no jurisdiction to hold the 
appraisements in question, and, being without jurisdiction, their décision ad- 
vancing the values ascertained by the single gênerai appraiser would be null 
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and fçid. In such case duties muSt neeessarlly be levied ùpon the basis of 
thé vailles ascertalned by'the single gênerai appraiser, which the lâw makes 
toàil and concluslve in the absence of a ValJd order for reappralsement nnder 
fhe' jJro Visions of said section 13. 

pth'er objections are'raisèd to the validity bf the so-called "reappraisements" 
ûridër',<H)iQêideration, whlbh âireas follows: (1) That the reappralsement made 
by ïhé b'd^d of retïéw' vras irregular âa beeausë, liisteàd; of finding 

the parket' value per utiït of measùtemènt, they advanced the InTOiees by 
makïrig additions in tte form of a ' percéntage. (2) That the mèrchandige 
was liotlàwftilly appralsed linder either section 10 or section 11 'of thé eus- 
tpnis'admililstrative act.'y (3) That thé board of three geûeral appraisers ad- 
VS-ûçfid thjé value of a çor^fion 'c)f the gôods without inspeeting the gbods them- 
éélvfeSj pif 'having proper, samples of thenj. In the view we hâve alreàdy 
taken pï ;tl>ls case, it bè<;omes unneeessâry to pass upon thèse contentions, 
as to tJjçsBtitlndness of which many forclblé objections, however, can be urged. 
Iriasmtiehiasthis décision inVolves many ctthèr'similar protests not now sub- 
mlttedfoT, considération, and; a; large amôùnt of the public revenue is at stake, 
iind tjié: prlfacij()le involved iS one of gi'éat irppprtaiice, It Is quité probable that 
the Snàl détépihiijâtion. of ' tliesè dilBeuft'.qÙést,lbn's iiust'lie yriih the courts. 
Fpr ilïiis reaàoii the othér prétests will'îié,^,Snspehded, the 'présent casés having 
beeri àgreéd'on bj; counsel as fàirly pres^iiïi'n'g thé issues inVplvëd.' ConflictJng 
elaimS. of'jiii4sdi(Jtio.h are fiaturally at'War bri,,iheir bpundary , libes, and often 
i-esult'periëticiiàUy in obtàiiilïig constructions of laws which' vèbùld'hot otherwlse 
he ihtefïirétf'd'by the courts; It is onlyby submitting;;such questions to the 
tirialaî'biOTtnçntof the colites that frictlbn'can be avoïded bètwéen superlor 
and^^flbçtfdiTçiatetribunâls, 'as Wéll as, betweën thé diiïetéht depârtjùients of the 
federi^i. àiiç["8tote govètnmènts., Th'e .ptoteçts. :Jïre sustaii^éd |so"far as they 
raisé the, 'çiueàtlon pf jyr&diçtïoji', ahd the collfic'tor's décision Is' téversed', wlth 
ipsjj-uetiôiis té reliqtiidate th^ e:ptrlés on ;1;iie basîs ;of values, as «SCertained ty 
the'^lilgje,'géilerài,,aï)praiser. ' , /' '-',,'' ''; , 

Henry <3. Platt, Asst. U. S. Dist. Atty. 

W. Widktoàn Smith', fo't importëi-s: ■ ' 

TOWNS&b, District Judge; In 1898, Messrs. Loeb & Schoen- 
fèldiiapprted certain ëàftrbideries, wKicIi w^reapp^ by the lo- 

tiàï ' àppràîsél^ ,at! 'a' VsJuHtipi} cpnsid^ràl)'!^^^ ïn adyance çf their invoice 
value, trader the pppvj*ioôs6î section 13 of the customs adminis- 
trative act' of June 10,; 1890, they appMed for a reappraisement, and 
thé gênera:! âppraisei" rédilçéd thé'yàliiiatibii. Thereafter, on Aiigust 
20th, thié, cdllpctôr transioittéd the inVoiice and papçtrs appertaining 
thereto tQ.tlift board of three gênerai fappraigerSjWith an indorse- 
ment as follows: 

; "In'vleW of*'the depàrtiiiënt's order ofiiugust 17, 1898, I hereby order a 
teapprâisemént by the boârd bf ' threé général appraisers of the iperchandise 
çoyered by this reappraisement." 

On Octobet Tth he made a new indorsement as follows: 

"I hereby' Mppeal from the aeçisioii of thé gênerai appvaisër ip, thls case, 
ànd, linder the provisions of àpd in aceordance with section 13 of'the act of 
June 10,, 1890, transmit the invoices to the. bpard of gênerai appraisers for a 
i^ppralàétiiént pf the nierchandise covered; thereby." , 

This indorsement was pasted àbove the original one. To this re- 
appraisal thé importera objècted,claiming that said board had no 
jurisdiction of the proçeedings, bçça^sé the collecter dîd not deem 
the appraisement too low. Said board entertained jurisdiction, and 
examined and decided the cases, and the coUector liquidated the 
entries in accordancte with thè vaiuâtion found by said board. The 
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importers thereupon protested under section 14 of said act, and the 
papers were duly transmitted to the board of three gênerai ap- 
praisers acting as a board of classification. The question presented 
is whether said board of classification and this court hâve jurisdic- 
tion to review the action of the board of three gênerai appraisers 
in reviewing the appraisement of the single gênerai appraiser. The 
chief contention of the importers is based upon the following pro- 
vision of section 13 of said customs administrative act: 

"The décision of the appraiser * * * shall be final and conclusive as to 
the dutiable value of such merchandise, * * * unless the collector shall 
deem the appraisement of tlie merchandise too low," etc. 

Counsel for the importers duly appeared before said reviewing 
board of three gênerai appraisers, and aslvcd that the testimony of 
the collector might be talien as to the question whether he in fact 
deemed said appraisal too low. ïhe board replied that it was com- 
pétent for the collector to change bis opinion within a reasonable 
time, and declined to hear such testimony, stating that the record 
showed that the collector did deem said appraisement too low. At 
the hearing before the board of classification, however, said évidence 
and other évidence bearing upon the same question was received, 
from which it appeared that in the ofiScial correspondence between 
the collector of customs and the secretary of the treasury the col- 
lector wrote to the secretar-y of the treasury on August 16, 1898, as 
follows: 

"I am satisfled that the appraisements made by the gênerai appraiser are not 
too low, although çonsiderably less than those o£ the local appraiser; and I hâve 
no good reason that woiild justify the opinion on ruy part that the reappraise- 
ments as mad^ are too low. Hence I am constrained to deny the request of 
the appraiser that I order a reappraisement on the 120-odd invoices by the 
board of three United States gênerai appraisers, unless otherwise Instructed 
by the department." 

The department replied as follows: 

"The department bas given due considération to your letter of the 16th inst., 
in which you set forth the conclusions which you hâve reached in regard to 
the reappraisement cases covering Swiss embroideries. While due weight 
is given to the arguments you présent against the expediency of an appeal 
from the décision of the gênerai appraiser, the department believes that a 
proi)er adjudication of the questions involved requires the fina:l verdict of the 
board of gênerai appraisers. Much évidence bas recently been obtained 
through the reports of Spécial Agent Whitehead, which bas been transmitted 
to the board, and it is in a position to settle this vexations matter equitably 
and flnally. The department bas, therefore, to request you that j'ou make due 
application for reappraisement by the board." 

The collector further testifled before the board that the statement 
in said pftlcial letter that he did not consider the appraisement too 
low was true when he made it, and that lie had not since changea 
bis opinion. 

The contention of the counsel for the government, inter alla, is 
tliat the secretary of the treasury has the autliority to direct or re- 
quest the collector to take an appeal from the appraisement of a 
gênerai appraiser irrespective of the opinion of the collector; that 
the évidence that the collector did not deem the appraisement too 
low Is incompétent and immaterial; that the board of gênerai ap- 
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praisçrs on classification passed upon no question except that of 
ju'risdiction; that the only question Jiere is whether the board^ had 
or iàd not jurisdiction, tliere being no claim that the board of 
gerièral appraisers on valuation did any illégal act, or made any 
error Iri their décision; and, further, that the action of the collée tor 
from -which this appeal is taken îs not a décision as to the rate and 
amOunt of duties under section 14 of said act, but is a mère compu- 
tation, based. upon the valuation made by the board of gênerai ap- 
praisers. Counsel for the importera claim that it is a condition 
précèdent tb the right to review the appraisal of the single gênerai 
appraiser that the collector shall deem the appraisement too low, 
that thé secretary of the treasury bas no power to direct the col- 
lector in regard to such appeals, and that said appeal was taken by 
the collector under the coercion of the secretary of the treasury. 
It is unnecessary to discuss ail the contentions presented in the in- 
génions, forcible, and exhaustive argument of counsel for the gov- 
ernment. If the évidence that the cOUector did not deem the ap- 
praisement too low is admissible, thé décisive question is whether 
the secretary of the treasury had authority to direct the collector to 
take said appeal irrespective of his (the collector 's) opinion. Coun- 
sel for the govémment, in support of his claim that said évidence 
was inadmissible, cited the following casés: Oornett v. Williams, 
20 Wall. 226-249, 22 L. Ed. 254; McMtt v. Turner, 16 Wall. 366, 21 
L. Ed. 341; Bank v. Dandridge, 12 Wheat. 70, 6 L. Ed. 552; Ward's 
Lessee v. Barrows, 2 Ohio St. 247. Thèse cases only apply the settled 
maxim, "Omnia prsesumuntur rite et solemniter esse acta donec 
probetur in contrarium." When it is essential to the right of a 
public ofiicer to act that i a certain state of facts should exist, there 
is a presumption of the existence of such facts. But it is well 
settled that such presumptions may be rebutted by proof of lack of 
jurisdiction. Especially is this so in cases where the question arises 
as to the légal rights of importers. Greelv v. Thompson, 10 How. 
225, 13 L. Ed. 397; U. S. v. Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 
42 L. Ed. 644. The question hère is not like that in Muser v. Magone, 
155 U. S. 240, 15 Sup. Ct. 77, 39 L. Ed. 135, where the court stated 
that appraisers or other ofiflcers could not be interrogated as to their 
mental procésses in making a décision on questions of value, pro- 
vided they acted within their statutory powers, and without fraud. 
Nor is this a question between a superior and an inférior offlcer, in 
which the orders and régulations of the superior ofiicer are binding 
upon his subordinate. In Oelbermann v. Merritt, 123 U. S. 356, 8 
Sup. Ct. 157, 31 L. Ed. 164, the question arose whether a certain 
merchant appraiser was "familiar with the character and value of 
the goods" appraised, as provided by section 2930 of the Eevised Stat- 
utes, and v^hether his incapacity could be proved by his own évi- 
dence. The court says: 

"In regard to the question wtetber Jlr. Bâtes was a compétent witness to 
proVe that he was not familiar with the character and value of silk velvets, 
we are of opinion that his évidence on that subject was admissible. As the 
question of his famillarity with the article and with its value necessarily de- 
pended upon the nature, and, to some degree, at least, upon the estent, of liis 
expérience Ih connection with the article, no one could linow what that expe- 
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rience was so well as hlmself. If he Is to be excluded as a wltness on the 
subject, when offered by elther side, the court and the Jury and the parties 
■would be deprived of the best testimony within reach. There Is no ground of 
public policy whlch forbids that the merchant appralser should be a wltness 
to the extent above indicated. The brief of the solieitor gênerai does not urge 
that the wltness was not a compétent wltness to that extent." 

The question, therefore, is whether the secretary of the treasury 
had the right to order the reappraisement. The word "deem," used 
in this connection, necessarily involves the exercise of discrétion on 
the part of the collector. His calling and the nature of his business 
place him in a position where he is necessarily familiar with the 
value of imported merchandise, and with the facts bearing upon ques- 
tions of appraisal. In such a détermination he exercises his discré- 
tion judicially. "It is not consistent with the idea of judicial action 
that it should be subject to the direction of a superior in the sensé 
in which that authority is conferred upon the head of an executive 
department in référence to his subordinates." Butterworth v. Hoe, 
112 U. S. 50, 5 Sup. et. 25, 28 L. Ed. 656. The law as to ministerial 
functions, where nothing is left to the discrétion of a person, and 
where he may be forced to perform a certain act, does not apply to 
the exercise of such judicial functions. Association v. Zumstein. 
15 C. G. A. 153, 67 Fed. 1000. It may be true, as urged by counsel 
for the government, that there is a defect in the tariff laws, in that 
the secretary of the treasury has not been speciôcally empowered 
to order a reappraisement in such cases, as he is alternatively em- 
powered to do under section 15, where he is dissatisfied with the 
décision of the board of gênerai appraisers on classification; but 
this is not a màïter to be remedied by judicial législation. The dé- 
cision of the board of classification sustaining the protests is afiirmed. 
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(Circuit Court, N. D. New York. February 19, 1900.) 

L Thade-ISTames — Infringembnt — "Vichy" Minéral Water. 

The name "Vichy," as applied to minerai water, is a geographical name 
used generally by the owners of springs near Vichy, France, to designate 
the locality of origin, and indicate the gênerai characteristics, of their 
waters. It is not a trade-mark or trade-name, in a légal sensé; and a suit 
by such owners against a défendant for using the name in connection with 
artificial waters, or waters of a différent origin, can only be maintained on 
the ground of unfair compétition. 

8. Same — Unpair Compétition. 

Défendant for many years bottled and sold natural minerai water from 
a spring at Saratoga under the name of "Saratoga Vichy." No attempt 
was made to palm it off on purchasers as an imported water, but it was 
Bold on its merits, and the labels were such as could not deceive a person 
of ordinary intelligence. Held, that the use of tlie name "Vichy" in con- 
nection with such water did not constitute unfair competition.i 

This was a suit in equity for an injunction against infringement 
of rights in a trade-name. On final hearing. 

» As to unfair compétition in trade, see notes to Scheuer t. MuUer, 20 C. C. 
A. 165; Lare v. Harper & Bros., 30 C. C. A. 3T0. 
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Eowland eoK, for coïnplaibantfiL 
, Edgar T/Bràckettand'Waltèrit*. Butler, for defendaçi 

COXE, Distriet Judgè, It is thonght that thia cause is ruled by 
the décision in Ld Eepùbliqûé Fraûcaise v. Schultz (0. C.) 94 Fed. 500, 
recently aflarmed/' Of course] thefacts are not aJike. ,ï'hey never are. 
The èialient featnres are, however, almost identical. ' The principles 
upon which the décision in the Schultz Case resta are inyoked in the 
caseiat bar'and I sée no way to ai^ôîd their application^ The attempt 
to distinguish, though ingénions, is founded upon :Considerations 
wài,<th are too vague and unsul^tantial for practical application. 
They do not go to the merits i of i the controyersy. They make no 
breach in the principal line of défense. It would be inéquitable to 
punish the défendant with an injunction and an accounting after ex- 
onerating the défendants in the former case. Indeed, the défense 
heré is, in some respects, strongèr than in the Schultz Case. The 
def^dant'e water has been known for 26 years as Saratoga Vichy 
and the record shows that there has ncTcr been an attempt to palm 
it oflE on innocent buyers as theamported article. The défendant has 
sold it ïtpon its merits as a natnxfd Saratoga water. The two are 
différent in appearance, taste and dngredients. The defendant's is 
a sparMing water and for several years has been sold under a label 
on which the word "Saratoga" is as prominently displayed as the word 
"Vichy." It is true that there is a small neck label attached to the 
bottle on which the name "Vichy'' is the more prominent, but in view 
of the many other distinguishing Charactet^stics it seemà inconceiv- 
able that any one of ordînary perception can be induced to buy the 
defendant's water supposing it to be the îmported Vichy* An indi- 
vidual stupid enough to be deceired in such circumstances is beyond 
the aid of a court of equity. In his case a writ de lunatico is a more 
appropriate remedy than a writ of injunction. The bill is dismissed. 



HOSTBTTER COi vt'B. G. LTONS CO. 

(Circuit Court, fJ. D. Callfornla. February 12, 1900.> 

, ' 'No."l2,ë22. 

1. TRÀDB-MAnKS— WPHtNaEMBNT— 'PleaDing— Pleas. 

ïhe objection to a blll for the Infrlngement of A trade-mark, that It Is 
iBsufflciènt to entltle complainant to relief, because It does not show that 
complainant has the exclusive rlght to the trade-nanie claimed to be In- 
fringed, cannot be ralsed by plea, bût must be raiséd by dèmurrer, since a 
defect on the face of the bill. 

a. SXMfi— MULTIPARIOnSKESS.' ^ . 

In a suit for the Infringemeïit of a trade-mark, the t)leà set up as dé- 
fenses that the bill was in^ufflcl^lit, because not sh'owing that complain- 
ant had the exclusive right to the trade-name claimed to be Infrlnged, and 
that complainant was not entltled to protection in using such name in con- 
nection with what it called "bitteïs;'' made and manufactilred after formu- 
IcB -long known and understood, and not belonging exclusively to com- 
plainant. Beld, that the plea was multifarious, because ipresentlng two 
separate and distinct issues, — one of law and one of fact 

' 42 C. C. A. 233, 102 Fed. 1B3. 
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In Equity. , 

E. Edgar Galbretli and Albert H. Clarke, for complainant. 
Joseph M. Kinley, for respondent. 

MORROW, Circuit Judge. Tins is an action brought for thé in- 
fringement of a trade-mark by tbe complainant, a corporation or- 
ganized under, and existing by virtue of , the laws of Pennsylvania, 
against the respondent, a corporation organized under the laws of 
this State, having its principal place of business at San Francisco, 
Cal. The bill charges that the respondent bas sold and is now 
selling a compound made in imitation of a préparation put up and 
sold by complainant under the names, "Hostetter's Celebrated 
Stomach Bitters," "Hostettèrs Bitters," "Hostetter," "Host.," and 
H. Bitters"; that respondent's imitation is calcula ted to mislead 
and deceive the ordinary purchaser, and is sold by respondent ei- 
ther in bulk by the gallon; or in labeled bottles resembling com- 
plainant'» bottles and labels; or in complainant's bottles, wbich, hav- 
ing been exhausted, are refllled by respondent with its compound. 
The bill further allèges that such infringement on the part of the 
respondent has been practieed by it foi" a period of five years, that 
complainant has but récéntly learned thereof, and that complain- 
ant has bëen injured therebyto the extént of |10,000, and prays for 
an accounting of profits and damages, ând that a perpétuai injunc- 
tion issue, restraining respondent frôm ail the acts complained of. 
Eespondent has filed an answer denying generally the avermehts of 
the bill, and has also filed a spécial plea accompanying the answer, 
subject to which the answer haS been interposed, and without waiy- 
ing any of the averments therein contained or the issues theréby 
raised. This spepial plea avers: (1) That the bill of complaint is 
inadéquate and insufflcient to entitle complainant to relief, in that 
it does not appear f rom the bill that the complainant has the ex- 
clusive right to use the trade-name "Hostetter's Bitters"; that such 
name is not a subject of trade-mark or exclusive use, except it be 
used other and différent from the manner in which the complainant 
uses it with and concerning that class of goods it claims to hâve 
the exclusive right to sell. (2) And that complainant is not enti- 
tled to protection in using the said name in connection with what it 
calls "bitters," which are made and manufactured after formulas 
long known and understood, and not belonging exclusively to com- 
plainant. 

The ofSce of a plea, in equity practice, is to présent a single issue 
of fact as a défense, which opérâtes as a bar to the complainant'» 
right of recovery. A demurrer, on the other hand, raises a ques- 
tion of law, and is directed to the sufftciency of the complaint. It 
is manifest that thèse two défenses cannot be combined in one 
pleading, and this is the fatal objection to the présent plea. It pré- 
sents two separate and distinct défenses; the flrst being that the 
bill of complaint is inadéquate and insulïicient to entitle the com- 
plainant to relief, in that it does not appear from the bill that the 
complainant has the exclusive right to the trade-name of "Hostet- 



736 99 FEDERAL REPORTER. 

ter's Bitters." If this objection is well founded, it discloses a de- 
fect in complainant's case as stated in the bill, but this objection is 
one thàt cànnot be raised by a plea. A defect upon the face of a 
bill is to be met, net by a plea, but by a demurrer. In Parley t. 
Kittson, 120 U. S. 303, 314, 7 Sup. Gt. 534, 30 L. Ed. 684, the court 
said: 

"Btit tâe ptoper office of a plea is inot:, jiké an answer, to meet ail the alléga- 
tions of a bill, nor like a demurrer àdmitting those allégation^ to deny the 
equity of the bill; but it is to prevent some distinct fact which of itself cré- 
âtes a bar to the suit, or to the part to which the plea applies, and thus to 
avoid the nécessity of making the discovery asked for, and the expense of go- 
Ing Into thé évidence at large. Mitf. Efci. PI. (4tJi Ed.) 14, 219, 295; Story, Eq. 
PI. parsj 649, 652." 

It is yery certain that a question of law as to the sufQciency of the 
bill cannot be raised by a plea, and that the first défense set up by 
respondent cannot be maintained fl,s a plea in bar. 

The second défense, that the complainant is not entitled to pro- 
tection in using the said name in ; connection with what it calla 
"bitters," which are made and manufactured after formulée long 
known and understood, and not belonging exclusively to the com- 
plaioant, présents an issue of fact as to the formulae under which 
complaipant's bitters are made and manufactured, and whether 
such formulae hâve been long known and understood by the public. 
This défense requires évidence to support it. 

The plea, presenting, therefore, two separate and distinct issues, 
— one of law and one of fact; — is objectionable for duplicity and 
multifariousness. 

In the case of State of Rhode Island v. State of Massachusetts, 14 
Pet. 259, 10 L. Ed. 423, it is said: 

"But the plea put in by the défendant cannot be sustalned, even if this were 
to be treated as a suit betwéen Indlviduals, and tried by the ordinary rules of 
chancery pleadlng. It Is multifarious, and on that account ought to be over- 
ruled. It is a gênerai rule that a plea ought not to contain more défenses 
than oàë. . Varloùs f acts, therefore, can never be pleaded in onè plea, unless 
they are àll conduclve to a single point, On which the défendant means to rest 
his défende. This principle is so well established that it is unnecessary to 
refer to many adjudged cases to support it." 

In McCloskey v. Barr (G. G.) 38 Ped. 167, Circuit Judge Jackson 
said: i , 

"It is not usual or in conformity with pjçoper practice for a défendant, with- 
out previous spécial leave of the court, to Aie several separate pleas, or to pro- 
test several distinct and independent défenses in one plea to the suit, for the 
reason that the défense proper for a plea is such as reduees the cause, or some 
distinct part of it, to a single point or issue; the object of the plea being to 
saye Utigant the expense and trouble of going into the évidence, and a trial at 
large. In Mitf. & ,T, Eq. Pi, 38|, It is s^id that 'it is generally concurred that 
a plea ought ntit to contain mOré défenses thàn one, and though à plea may be 
bad in part, âhà hbt in the'whole, and may accordingly be allowed in part 
and overrulediln part, yet tbere does not appear any case^-ln which two dé- 
fenses offered by a plea hâve been sepaç^-ted, and are aillowed as a bar.' The 
reason for this rule is f ully and clearly explalned on pages 382 and 383 of the 
same work. The plea may consist of à variety of facts and circumstances, 
without being bad for duplicity or multifariousness, provided they furnish, 
as their resuit, one clear ground'upon which the equity of the bill, or the 
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part tliei-eof pleaded to, may be disposed of. 1 Daniell, Ch. Frac. 607; Story, 
Ea. PI. par. 654; Didier v. Davison, 2 Sandf. Ch. 61." 

See, also, Briggs v. Stroud (C. G.) 58 Fed. 717. 
The plea will be overruled. 



EMERSON CO. OF WEST VIKGIXIA v. NIMOCKS. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 303. 

1. Patehts— Validity of Application. 

An application for a patent for a lumber-drying liiln, introducing a aevr 
method for circulation of air in tlie Isiln, whicli describes tlie liilii so that 
one eould be readily construeted from the plans and spécifications, is not 
void because it assigns a wrong rule of physics as the cause of the result- 
ing air currents. 

2. Same— Anticipation. 

The Emerson patent, No. 535,982, for an improvement in lumber-drying 
kiln, helê not anticipated. 

3. Same— Infkingement. 

The Emerson patent, No. 535,982, for an improvement in lumber-drying 
liiln, held infringed as to clalms 2, 5, and 6. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina. 

Arthur Steuart, for appellant. 

F. H. Busbee and Ernest Wilkinson, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and WADDILL, Dis- 
trict Judges. 

MORRIS, District Judge. This is a suit in equitj for infringe- 
ment of a patent. It was brought upon two patents, Nos. 535,981 
and 535,982, but the complainant now relies only upon claims 2, 3, 
5, G, and 9 of the second patent. No. 535,982. This patent, No. 
535,982, was issued March 19, 1895, upon application filed June 20, 
1894, to the inventor, Victor L. Emerson, assignor to Annette E. 
Emerson, for an improvement in drying kilns for lumher. The in- 
ventor, in his spécifications, claims that his improvement consists 
in the fact that in the kiln construeted by him the heated air is not 
cooled or discharged from the kiln chamber until it becomes fuUy 
saturated with moisture. He states that the object of the invention 
is to construct a simple, durable, and inexpensive kiln, which vcill 
be effective in opération, economical of beat, and wlierein suffl- 
cient moisture (derived from the material being dried) will be auto- 
matically retained during the initial stage in order to keep the ex- 
posed surfaces of the material from becoming too dry, and to main- 
tain the surfaces in the best condition until the internai moisture 
has been extracted. He states that in opération the heated air is 
flrst retained, and caused to circulate in a natural way through 
the material until it reaches a high température, density, and hu- 
midity; its higher température increasing its capacity to absorb 
99 F.--17 
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moistute) its/greaten density ias^ring its more equal and tborough 
dissémination throughout the luUibër, and its humîdlty preventing 
the iardening of thé éxterior surfaces o£;tlie lumber belore the inte- 
rior parts become dry. The inventer then,i with great particularity 
and détail, describes the construction of his kiln by which he accom- 
plishes thèse résulta. It is a room into which two lines of cars 
loaded with lumber can be run, and the entrances closed. External 
air is allowed to enter into an air çhamber in, th^ base, and through 
an opening goes up and is heated by passing over steam pipes ar- 
ranged beneath the càts. The Hëâteft air then ascends through the 
green lumber, absorbing the moistii^, and losing its beat, and as it 
cools it becomes heavier, and descends along the sides of the cham- 
bePs^Old follPiWS certain, air passages untilit féaches the ail* cham- 
ber âgaîn, wHere , mirigliûg , with any incomlng supply of outside air 
it is rdieated and ascends again through the lamber. This process 
côùtiiiuïes until ail the lUmbeP'is so thorOugWy heated and dried 
that the ascending air does not lose much beat, and the whole cham- 
ber, is fllled with heated air, which rises to tbe top space of the 
châmber. Froiâ this higïier space the inyentor pi*ovides descending 
ducts or air passages down which the air falls as it coojs, and thèse 
ducts ai^e open at their lower éndsito the external atmosphère, and 
thus allows this internai air td èBcnpè'. TKè restilt is clâimed to be 
t|iat in the first stage ioftbe opération the. heated air not escaping, 
but, beîng reheated anâ circulatîng througl^tbp luwber, the moisture 
is not carried off rapidly as it is wlienthébeàfed air is allowed tb 
escape by direct ventilation through thé' roof,' and tîiérëfore for 
that reason the liinibér is liot éràckéd by too rapid surface drying, 
and alsb' beat is econoiriiîzèd; and in, thèsëcôiid stage, M'hen the lum- 
ber has been thoroughly heated, and the moisture, to a, great es- 
tent, evaporated, then the air rises to the top spaces of the chamber, 
and aiSi it cools is allowed to escape slOiWly , through descending 
ducts, thup çreating more , circulation, whiçh* lexpedites the drying 
at the time .when it is- not hurtful' to hâve the material dry more 
rapidly. ,•■•■, ■.■■;' •■:•-;, ; ,:,?■ ;, ■ , .,.,■■ 

The essentiale of the, construction of a kiln; embodying the inven- 
tor's scheme is perhaps most fujly expressed. ioi Ms claim 6: 

"A di-ylng kiln baviag in cbœbina'tioaia drying chamber contalulng double 
tracts, so arj-anged as to provide vertical air-circulatjiig passages between the 
loaded çjirs iippn the tracks lu the drying chamber, means in the drying cham- 
ber for supplylng ijeat, conmlunlcatlops ïroui the drying chamber extending 
down and below'the means of supplyiilg beat, and thëncè opening again into 
the drying chamber, and descending air outlet passages having their upper 
parts open to reçeive molst air from the diying chamber, and provided with ex- 
Its to the external atmosphère, substantlally as shown and desoribed." 

Taking the drawings and the spécifications and this claim, it would 
seem that a person at ail skilled in the construction of a drying 
kiln for lumber could construct, the patented kiln, and one which 
would embody ail the contrivances the inventor has deemed essen- 
tial. It is argued by the défendant that the spécifications are un- 
graHtnîatically expressed, prolix, misleading, and are erroneous in 
their statement of the scientific principles which govern the move- 
ment of the currents of air. Nevertheless, I caa see no reason why 



KMERSON CO. V. NIMOCKS. 739 

a skilled person attempting to construct a kiln according to the 
spécifications and the drawings of the patent should not be able to 
do it. It is urged against the patent that thé spécifications assert 
that the air descends in the inside passages because it bas become 
heavy bv taking up the moisture from the lumber, whereas in fact 
it descends because it has become cooler; and it is objected that 
the spécifications assert that in the second stage the air is siphoned 
ofE bj the outside ducts into the external air because it has become 
so saturated that it wili not absorb any more moisture. Persons 
of ordinary éducation do not know why currents of air ascend or 
descend, excq>t as they are told by scientific experts ; and Emerson 
was no doubt wrong in the causes he assigned for the movements 
of the currents created in the chamber during the heating process. 
I?ut if the currents are created and circulate and accomplish the 
drying, and are made use of beneflcially at first by an internai circu- 
lation and then by a circulation which escapes to the outward air 
slowly through the inverted ducts in the manner and by the means 
which the inventer has described in his spécifications, and shown 
in his drawings, and claimed as his improvement, it does not appear 
to us that it matters at ail that the inventer was wrong in supposing 
that air saturated with moisture is heavier than dry air of the same 
température, provided it is the fact that the currents in the com- 
plainant's kiln for any scientific reason do flow as the inventer 
states they do, and the bénéficiai résulta are produced ; and it makes 
no différence that he called the dewnward ducts siphons, and thought 
they acted on the principle of siphons, provided they effect the béné- 
ficiai resuit intended by him, and in the manner he intended. The 
inventer states in his spécifications that in ordinary kilns the highly- 
heated air escaped rapidly through the direct vertical eutlets in 
the roof, and, there being a direct draft, there was a waste of beat, 
and a tee rapid drying of the lumber; and this is consistent with 
common knowledge and supported by testimony. He claims that in 
his impreved kiln the hot air, even after its preliminary circulation 
through the material, cannot escape by a direct outlet, but must de- 
scend through the side ducts, and only escapes slowly, and only when 
it has reached the epenings much lower down. It makes ne différ- 
ence in the construction or opération of the kiln whether the fact is 
that the air descends and escajies slowly because it is heavy with 
moisture, as the inventer thought, or because it has become cooler 
than other air in the kiln, as the scientists instruct us. If the current 
moves and escapes just as the inventor provided it should, and by the 
means he has provided, and produces the useful resuit he intended, 
can it make any différence in the validity of the patent that he was 
mistaken in his explanation of the pbysical causes of the downward 
direction of the currents? The fact is clearly stated in the spécifica- 
tions that ail the outlets from the drying chamber must be downward, 
and discharge into the external air below their interior connection 
with the chamber, so that only the air which is heavier, and tends 
downward, can escape; and he claims that the beat will in this way 
be economized, and the drying proceed in the manner most bénéficiai 
te the lumber. This is strictly true, and its résultant beneflt is the 
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iinprç^eixieiit claimed by the inventor. He describes, the procees, the 
^iipdç of- Qp^yation and the result, and the means for obtaining it. 
The scientiâc principle is not part of the process, is not patentable, 
and need^not be set forth. Eames v. Andrews, 122 tJ. S. 40-55, 7 Sup. 
et, 1073, 30 t. Ed. 1064. The granting of the patent raises a pre- 
sumption of utility which has not been overthrown. 

Stress was laid in the opinion of the learned jndge who heard 
the casebelow upon the fact that it had been found that the spaces 
LL in the drawing, being a widening of the kiln aboTe the lumber 
and over the down ducts to the extemal air, are not necessary, ^^^ ^^ 
practice are discarded. It is apparent that, while thèse spaces might 
to some estent facilitate the opération the inventor was seeking, they 
add considerably to the cost of construction, and in the cheaper 
form of kiln, shown in figure 2 of the drawings of the patent, they 
are omitted. They are not mentioned in any of the combinations 
described in the daims now sued upon. They therefore are not 
described as essential to the opération of the invention, and may not 
be worth the additional cost they entail; and it is apparent that 
they were not considered by the inventor indispensable, for he 
omits tbem in many of his claijns and in one of his two drawings. 
There is no ground, therefore, to contend that the inventor intro- 
ducçd the spaces XL in order to mislead and deceive as to his real 
invention. ; 

We^have examined the prior patents cited as anticipations, and 
flnd but one which sugges|:s the devices necessary for the flrst 
stage of interior circulation, and not one which suggests the de- 
scending outlet passages with exits to the external air. They are 
mostly devices for deflecting the heated air through the lumber, 
or means for taking up the condensed moisture, so that the partially 
cooled air of the kiln could be reheated and used again. The pat- 
ent to Morton & Andrews— îs%. 426,463, dated April 29, 1890^ 
has openings at the top of the kiln into a space between the outer 
and inner walls of the kiln, and, descending in that inclosed space, 
the air loses its moisture by condensation against the outside wall 
of the kiln which is of métal, and then, being partially cooled, is 
returned to the heating coils. This is, in substance, the flrst stage 
in complainant's method, except that complainant's kiln does not re- 
quire an outside covering of métal, and the descending air is inside 
the inner wall of the kiln, and condenses its moisture on the ground 
below the heating coils. But there is nowhere suggested in Morton 
& Andrews' kiln the second stage of the opération of complainant's 
kiln, or the devices by which the process towards the end is accelerat- 
ed by the increased circulation caused by a moderate outflow of the 
air of the kiln through the downwardly discharging ducts into the 
open air. With respect to the patent to H. S. Servoss, — Xo. 469,- 
067, February 16, 1892,-— we think it obvious that it is only a more 
elaborate device for providing metallic ducts or passageways for 
the air from the top of the roof and the sides of the kiln down into 
the space beneath the Ijeating coils to produce the same resuit as 
in the kiln of Morton & Andrews, namely, to maintain an internai 
circulation with devices for condensing the moisture of the heated 
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air. It bas no suggestion of the second stage of complainant's 
opération by which a slowly-moving current into the open air is 
established. So far as we can judge from the proofs in the case, 
this combination found in the complainant's patent was new, and 
the presumption that it is useful has not been overthrown. 

It remains to consider whether the défendant has infringed. The 
defendant's kiln was constructed by the Moore-Cain Dry-Kiln Com- 
pany under patents granted to La'fayette Moore. The first is No. 
524,598, dated August 14, 1894. This patent describes a tight kiln, 
witliout openings to the external air except those which admit 
cold air to the heating coils. It provides for spaces around the 
lumber for the circulation of the heated air, so that, as it cools, it 
falls to the bottom of the chamber, and its moisture is absorbed 
by the earth or sand of the bottom. Its distinctive feature is the 
earth or sand bottom and the absence of any fines or openings 
for the escape of the heated air. The advantages claimed are the 
rapidity of the opération, the moist condition of the whole interior, 
and conséquent lessening of the risk of are, and the freedom from 
cracks in the lumber due to the continued moisture. It is ex- 
pressly stated that the final drying does not take place in the kiln, 
but only when the lumber is taken out and exposed in the open 
air. The second patent to Lafayette Moore is No. 554,134, dated 
February 4, 1896, upon application filed January 12, 1895. Emer- 
son's patent now in suit was issued March 19, 1895, upon applica- 
tion filed June 24, 1894, so that the Emerson patent is prior by near- 
ly a year. The Lafayette Moore second patent is stated to be an 
improvement on his first patented kiln, and aims to increase its 
capabilities by placing inclosed side fines leading from near the 
top of the kiln down the sides to the bottom near the places where 
there are openings to the external air. The devices added to the kiln 
of the first patent were the descending ducts or air passages and the 
openings to the external air, and thèse were precisely the two de- 
vices which Emerson had already obtained a patent for, and which 
distinguislied his kiln from the prior tightly-closed kilns from which 
the heated air was not allowed to escape. The différence between 
the Emerson patent and the second Moore patent is to be found, 
not in what was donc, but in the reason which Moore in his spécifi- 
cations has given for doing it. Emerson had said in his spécifica- 
tions that he introduced the downwardly discharging ducts with 
external openings for the purpose of carrying ofl the moisture- 
ladened air when it was no longer required, and to produce a mod- 
erately increased circulation for the final drying of the lumber while 
in the kiln. Moore says he introduced the descending air passages 
in order to conduct the air at the top of the kiln to the bottom, 
so that there coming in contact with the incoming air flowing in 
through the new external openings its moisture would be con- 
densed, but its remaining heat be availed of, and he asserts that the 
movement of air through the new outside openings is ail inward, and 
none of it goes outward. On the issue of fact as to whether, in 
the defendant's kiln, there is any outward movement of air from the 
apertures at the bottom of the descending air passages there is 
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conftict of testimony. The excuse for, tbieçonflict m^y, , \7e think, 
be (oui^^, in the testimony pf ope of the çomplainant's -witnesses, 
who testifles that thepe "Wiere three apertures, each aboùt two feet 
square, "on eachside of theMoore-Cain kilns, like the defendant's; 
that there were two cjirrents ,to be observed, — one at the bottom 
of the aperture, flowing inwapd, ^nd the other near the top, flowing 
out,-— aud that a handkePChief held fast at the top an<J free at its 
lower edg^ would be affected oaly by the lower current, and would 
indiçate that the current was ail inwai'd. One of the defendant's 
witnesses îtestifled that the reason thèse large apertures, were eut in- 
to the sidesof the defendant's kiln was because it had been found in 
the Mooreiôain kiln that the air which entered. tjie epds was not 
unif oj^pjly distributed, so thjat the lumber in the middle did not dry 
as weïl as that at the epds,; because it did not get a sufflcient sup- 
ply of air. ,,This sta,tement is difiicull;, to understand, for thi» class 
of kilps are built without putlets except such accidentai escapes of 
air as con^e fçpm cheap or iijefective construction. There are four 
opening^, twp at each end, for the cpnstant inflow of air to supply 
thig accidentai, escape. ,Mflore, in hi^ spécifications, , states that 
his kiln is, pràctically an air-tight structure, and that the heated 
air is to be used over ag^ii^and again without appréciable loss bf 
beat. The chamber is JEull of air at the commencement of the opéra- 
tion. Thèse four inlets^pe provided,, Thereare no putlets except 
accidentai cracks, and it is difftculti to copceive how three addi- 
tional openings on each side, each two feet square, could be re- 
quired to supply , the accidentai escape of heated air. It seems 
impossible. that, if ail that was needed in the Moore-Cain kiln was 
a freer and better distributed supply of air for internai circulation, 
some way could not be deyised to supply it without making the 
openings at or near bpttpms of the descending side air passages, 
thereby ipcurring the risjjp of this suit, and its great attendant costs 
and expenses; aud it is s^range that the Moore-Cain Company, which 
is defending ttiis suit, should put f orward the inpst technical défenses, 
and make the most strenupus efforts to exclude testimony, and to hâve 
the complainant's patent declared inyaljd, rather than employ some 
simple device for supplying the air without the risk of infringement. 
We cannot esca-pe the conclusion that the descending air passages 
and the openings into the outside atmosphère at or near their lower 
ends in defendant's kiln are used, and their use persisted in, be- 
cause they do produce the same bénéficiai results prpduced by the 
descending; air dïicts aiïd openings in the complainant's patent 
We agrée -wijth the learned judge below that the incorporation of 
the complainant is sufiQçieïitly proyed, that certain answers of the 
expert Eeid were to bej excluded, and we hâve not regarded the 
testimony of , the witness Ulmap, taken after the refusai to allow 
the complainant further, time in which to take testimony. OuP 
conclusion f is t^at claipis 3 and 9 are somewhat obscure, and the 
question ,piE infringement as respect* them is not without doubt, 
but claims 2,^^, apd 6 we hold are valid, and that the défendant 
has ipfripged tliem. Th^ decree below is reversed as to the claims 
2, 5, and 6 of patent 535,982, with directions to enter a decree ûnd- 
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ing that the défendant bas infringfd those claims, and for an injunc- 
tion and an account The appellee is to pay the costs of this ap- 
peal. 



SGOVILLE MFG. CO. v. PATENT BUTTON CO. et aL 

(Circuit Court, D. Connecticut Februar/ 5, 1900.) 

Patents— Suit for Infeingement— Prkliminaby Injonction. 

Where the question of infringement Is a nice one, which cannot be sat- 
isfaetorily determlned on affldavits, and the défendant Is flnaneially re- 
sponsible, a preliminary Injunction will be denied. 

This is a suit for infringement of a patent. On motion for pre- 
liminary injunction. Denied. 

Mitchell, Bartlett & Brownell, for complainant. 
George Cook, for défendants. 

TOWNSEND, District Judge. Motion for preliminary injunction 
against infringement of patent No. 598,021, granted to Shipley & 
Hyde, January 26, 1898, for a tack-fastened button. The claims in 
suit are as foUows: 

"(1) A bùtton, formed with a shank having secured in the bottom thereof 
a olinching anvil, the lower plate of the latter resting against the bottom 
of the button proper, and serving as a bearing for the upset end of a button 
fastener, substantially as described." 

"(7) A button having a face and shank, and a dome-like anvil, having a 
reinforce or washer, and positively secured iu the base of the shank, and 
thereby rigidly restrained from outward movement, the anvil serving to tum 
the point of the fastening, and the reinforce or vi'asher receiving the tumed 
point of the fastening, and thereby reinforcing the base of the shank, substan- 
tially as described." 

Défendants are estopped to deny priority by reason of having been 
in interférence. The défendant Platt was the flrst to conceive this 
button, but was defeated in the interférence proceedings, because 
he had not used due diligence in reducing his conception to practice. 
Défendants manufacture their buttons under patents No. 568,546, to 
défendant Clark M. Platt; No. 607,452, to Franklin G. Neubert; and 
No. 635,706, to Franklin B. White. 

The question of infringement is complicated by the inconsistencies 
in the contentions and statements of both sides, in the interférence 
proceedings, as to the scope of said patents and the meaning of the» 
terms therein used. The issue involved is one of functional con- 
struction. Ail the buttons in question comprise a shell or button 
body, and a dome-shaped circular pièce inserted therein, the latter 
serving as an anvil to upset the point of a tack driven through the 
fabric and into the button. 

The alleged invention is so narrow that it is difflcult to state in 
what is consists. The court of appeals of the District of Colnmbia 
found as follows: 

"The matter in issue is a button vç-hich Is to be fastened to a garment by 
means of a tack driven through the garment into the button head, and its 
point upset or elinched by means termed a 'die' or 'anvil.' The feature that 
îends patentability to this particular button is the form of anvil, which is 
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rapide cpown or dôme sliaped, with its base, wMch is provided witli an open- 
IngfoT the Insertion of the tack, restlng upon the baek pièce or bottom of tbe 
buttoii. This anvil peiforms two functlons wheii the parts of the button are 
properly assembled, vlz.: (1) To reiuforce tUe bottom ot tlie button; and (2) 
to upset tlie end of the tack or rivet. When upset, the end of the tack bears 
against the bottom of the die." 

Such anvila or dies and such reinforcers were old. The défend- 
ants contend, in view of the history of said patent and of the prior 
art, that said claims must be limited to a button having a flat bot- 
tom, açid a die or anvil having a flat bottom, and that thèse two 
shall be turned inwardly to the same extènt, so as to so mutually re- 
inforce each other that the strain will corne on the bottom plate of 
the die instead of on the métal surrounding the opening in the bot- 
tom of the button. This was the contention of the représentatives 
of complainant during the whole course of interférence proceedings. 
Complainant's représentatives then contended, also, that buttons 
such as those now alleged to infringe had no bottom, and therefore 
that there was nothing for the die or anvil to reinforce. 

Counsel for défendants says : "The largest opening which can 
be made in the bottom of a button to be used with a tack is smaller 
than the smallest openiûg in the bottom of our eyelet buttons." It 
is true that in défendants' "eyelet buttons," so called, the hole is so 
large, or, rather, there is so little bottom, if any, that an upset tack 
would fall ont. Therefore, while there is a flange or knurl which 
may be called a bottom, it is not functionally a bottom, in the sensé 
of supporting a tack, and therefore the washer does not reinforce it. 
In défendants' button ttiere is no "plate • » » resting against 
the bottom of the button proper," but only a thickened edge curled 
up on itself. In said interférence procepdings complainant acknowl- 
edged and contended that thèse were différent constructions. In its 
later patent to Ashley itcovered, by claim 6, an upturned edge, such 
as défendants use, as an invention distinct from that of the patent 
in suit. 

Défendants claim that their buttons are manufactured in accord- 
ance with their patent to défendant Platt, Ko. 568,546. The con- 
struction of this patent is admitted by complainant to hâve been 
outside the interférence, and therefore not to infringe. The only 
différence between défendants' construction and that of said patent 
to Platt is that their buttons hâve a somewhat increased flange or 
bottom vàrj'ing in degree, without necessarily any functional différ- 
ence, although, possibly, with a greater résistance as said flange is 
enlarged. But in any case it is questionable whether said bottom 
has any infringing funëtion of reinforcement, or any function other 
than that of said Platt patent. The défendants are admittedly flnan- 
cially responsible. The nice question of inf ringement raised by the 
varying degrees of résistance surface cannot be satisfactorily settled 
on aflfidavits. .The défendants manufacture under three patents, ap- 
parently in the same fleld with that of complainant's patent, but 
which are not at présent sufficiently shown to be improvements 
thereon or infripgements of the flrst and, seventh claims thereof. 
The motion is denied. 
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BOWERS V. PACIFIC COAST DREDGUNG & RECLAMATION CO. et al. 

(Circuit Court, N. D. California. January 15, 1900.) 

No. 11,949. 

1. Patents — Infrikgement— Evidence. 

The granting of two patents for similar devices is not conclusive of a 
laçk of identity between such devices, but one may be merely an improve- 
ment on the otlier, tlie patent for wliich does not give tlie patentée aijy 
right. to use ttie completed deviee described therein, without the consent 
of the prior patentée. 

3. Samb— Dredoing Machines. 

The effect of the construction given by the courts to the Bowers patents, 
as covering pioneer inventions in the art of dredging, is to entitle the 
patentée to make broad generic claims for bis inventions, without limita- 
tion as to the form of construction of the partieular éléments, and to ren- 
der ail subséquent machines infringements which employ substantially 
the same means to aecomplish the same results. 
8. Same. 

The Bowers patent. No. 318,859, for a dredging machine, claims 9, 11, 
12, and 13, and No. 318.860, for the art of dredging, claims 3 and 5, are 
infringed by a dredging apparatus constructed in accordance with the Par- 
ker patent. No. 001,524, vi'hich employs an équivalent deviee, within the 
broad construction to which the Bowers patents are entitled, for swinging 
the dredge boat from side to side while in opération. 

4. Same— Botary Excavator. 

The rotary excavator eovered by the Bowers patent, No. 318,859, claims 
10, 13, 53, 54, 59, and by No. 318,860, daim 5, is infringed by a rotary ex- 
cavator havlng a side f eed, an inward delivery through itself, and operated 
in a similar manner, although the dredged material Is forced inward more 
by the current of water drawn into the suction pipe, and less by the action 
of the cutting blades, than in the one described in the patents. 

5. Same— Violation op Injunction — Ponishment for Contempt. 

When a défendant, after hearing, has been perpetually enjoined from in- 
fringing complainant's patent, it is his duty, before employlug a deviee 
which may infringe, to obtain the opinion of the court thereon; and, 1£ he 
fails to do so, the fact that he acts in good faith, or on the advice of 
counsel, is no protection against punishment for contempt, when It is 
adjudged that such deviee in fact infringes. 

On order to show cause why respondents should not be punished 
for contempt in violating a writ of perpétuai injunction issued uftder 
interlocutory decree. 

J. H. Miller, foi" complainant. 

R. Percy Wright (D. M. Delmas, of counsel), for respondents. 

MORROW, Circuit Judge. This is a proceeding against the re- 
spondents for violating a perpétuai injunction issued upon an inter- 
locutory decree entered in this case December 12, 1898. It was 
there adjudged and decreed that the letters patent of the United 
States, No. 318,859, bearing date May 26, 1885, for a «dredging 
machine," granted by the government of the United States to Al- 
phonzo JB. Bowers, the complainant, were good and valid in law as 
to claims 9, 10, 11, 12, 13, 16, 22, 25, 53, 54, 59, and 87, and that 
the said Alphonzo B. Bowers was the original and first inventor of 
the invention described in said letters patent, and claimed and pat- 
ented in and by the said above-specified claims, and each of them; 
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that the letters patent of the United States, Ho. 318,860, bearing 
daté Maj'26, 1885, for the "art of drèdging," granteâ-by tlie goveru- 
ment of the United States to Alphonzo B. Bowers, complainant, 
were good and valid in law as to claims 3 and 5 tliereof; and tliat 
the said complainant, Alphonzo B; Bowers, was the original and 
iirst inventor of the inventions described in said Içtters patent, and 
claimed and patented in and by the said above-speciiied daims, and 
each of them. It was further decreed that the respondents, the 
Paçiflc Dredging & Réclamation Company and Joh,n Hackett, and 
each of them, be enjoinéd and restrained from màking, using, or 
selling any dredging machinery, appliances, or apparatus containing 
the ini«entions claimed, covered, and patented in and by the claims 
meiitiohed in the decree, and alsofrOin infringing in any manner 
whâtever upon any of the àbove-specifled claims. On January 21, 
1899, the complainant flled affldavits charging the respondents, the 
Pacific Coast Dredging & Réclamation Company and John Hackett, 
with contempt of court, in having violated the injunction issued 
against ihem, in the infringenient ôf'cïaiïns 9, 11, 12, 13, and 87 of 
patentNo, 318,859, and claims 3 and 5 bf patent îTo- 318,860. There- 
upon an order to show cause was issued and served upon the re- 
spondentSi' and in March, 1899, the matter came on for hearing. 
The affldavits on the part of the cofflplEtihant allegèd' that the re- 
spondents, were engaged in dredging on the San eTbagnin river, near 
the mouthj;bf " ^tockton ch^nnel, aiid near the city of . Stbckton ; .that 
the work in which the respondents,' were engaged was the deepen- 
ing of the river channel by excayatirife the hiaterial therefrom and 
depositirig it dh the shôrè, The apparàttis usejd was a hydraulic 
dredger, photographs of wbjch ^ere taken, and attached ,to one of 
the affidavits; A model of tiîis na-acliiÈie wàs proâi;|ced in court upon 
the hearing. It consisted of a dredge boat^ with an excavator, and 
a prâetically rîgîd liné of dischargè pipe, with joiïit or hinge connec- 
tions, and Suftableappapattis 'for '6^çt^^ fiXcayator, and for 
drawing ïhe spoils from thé excavation througii;tiie lexeavator, and 
for discharging the same at a distance through the discharge pipe. 
fîijs'CbmpMiiaiit'b' drèdgér, alieged tô hâve beén inf rihged, con- 
S*tl, alsd^ of a àiëdgè beat, With an excavatdr, ahd a line of flexible 
discharge pipe flexibly connected with the dredge bdat at or near 
a pivot or center of oscillation. In a gênerai way, the two machines 
perform sûbst^ntially the same function lu the opération of dredging, 
and in transportiug to and depositing the dredged material at a 
distant point., Jndeed, it is évident from an inspectijon of the two 
devices that ^-h^ builder :6f ;;nespondents' dredger, while departing 
from the mechanism of complainant's n^achine in sonjteof its dé- 
tails, has nevertheless adopted its gênerai idea of construction, and 
has secured at least some of the advantages of its method of opéra- 
tion. But the respondents justif y the construction and opération 
of their machiiiç pn the authority pfp, patent nnmjbered 601,524, 
issued by the îT^nited Sit^tes^ tp John R. J'arker on tbe 29th day of 
March, 1898^ îfo;r a dredging, appartins. This fact does not, how- 
ever, conclusively establisb the absence of identity. Two patents 
may be valid wben the second inv^tipn is: nierely an imprpvement 
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upon the first, and, when the second includes tlie first, neither pat- 
entée Can iawfullv use the invention of the other without his con- 
sent. Cantrell \\ Wallick. 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 
1017; Caster Co. t. Crossman, 4 Cliff. 508, 22 Fed. Cas. 1133 Ç^o. 
13,321). It is true that everj patent is prima facie évidence of 
the novelty of the invention described in the patent, but tlie inven- 
tion patented is the invention set forth in the claim, and that only. 
Keystone Bridge Co. v. Phœnix Irou Ce, 95 U. S. 274, 278, 24 L. 
Ed. 344; Railroad Co. v. Mellon, 104 U. S. 112, 118, 26 L. Ed. 639; 
Manufacturing Co. v. Greenleaf, 117 U. S. 554, 559, 6 Sup. Ct. 846, 
29 L. Ed. 952. The identity or lack of identity in two patented in- 
ventions for similar devices must therefore be determined by a com- 
parison of the claims of the two patents. The claims of complain- 
ant's patent No. 318,859, alleged to hâve been infringed, are as fol- 
lows: 

■'{0) A dredge boat, baving a self-contained pivot, forming a eenter ol oscil- 
lation, wlth devices for swinging and worliing sald boat upon said pivot, in 
combination with a suction pipe and exhausting apparatus." "(11) A dredge 
boat, having a self-eontalned pivot or eenter of oscillation, witb devices for 
swinging and working sald boat upon said pivot, in combination wlth a pipe 
for discliarging the spoils. (12) In a dredging apparatus having a side feed and 
self-contained pivot or eenter of oscillation, a discharge pipe, flexibly mounted 
at or near said pivot, to allow said apparatus to swing witbout material altér- 
ation of the position of said discharge pipe. (13) In a dredging machine hav- 
ing a device for excavating from side to side of the eut, a discharge pipe ex- 
tending from a dlscharglng apparatus to or near a eenter of oscillation, where 
it is provided wlth a hoUow, flexible joint, or other suitable connection, and is 
prolonged thence to a place of discharge." "(87) In combination wlth a 
dredge boat having devices for swinging and worlcing said boat wlth a side 
feed, a hauling Une having connection direct from the anchorage to the exca- 
vator support, and near the point of résistance, and arranged to throw a large 
portion of the strain of tlie side feed on the outer end of the apparatus carry- 
Ing the excavating device." 

The claims of complainant's patent, No. 318,860, alleged to hâve 
been infringed, are as folio ws: 

"(3) The improvement in the art of dredging, which conslsts in osclUating 
the boat on a contained eenter, thereby makiug an arc-shaped eut during the 
side movement of the boat, substantlally as described." "(5) The described 
method of dredging, whieh consists in oscillating tlie dredge boat on a eenter, 
and by such osejllation forcing an excavator continuously sidewise, thus malcing 
an arc-shaped eut, aud drawing the excavated material inboard by suction." 

The first of thèse patents was before tins court in the case of Bow- 
ers V. Von Schmidt, 63 Fed. 572. In that case the défendant vyas 
proceeded against for infringing claims numbered 10, 16, 25, 26, 33, 
53, 54, 59, and 75 of this patent, and also for infringing certain claims 
of another patent, not involved in this action. The défendant in 
that case justified the use of his machine under several patents, — 
among others, a patent issued to him, numbered 185,000, dated De- 
cember 19, 1876, for a "machine for dredging sand and mud from 
bars, rivers, harbors, and docks," and also under a patent issued to 
him, numbered 277,177, dated May S, 1883, for an "excavating, curved, 
rotating plow for submarine work." The court held that complain- 
ant's patent No. 318,859 was valid, and covered inventions of a pioneer 
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charactçr, and that the claipis were entitled to a broad construction. 
It was':further held that tli;e défendant had infringed claims Nos. 
10,' 16, 25, 53, 54, and 59. ,T|ie case was taken to the court of ap- 
peals, where complainant's patents were fully considered, and the 
jùdgment of the circuit court afflrmed. 25 Ô. C. A. 323, 80 Ped. 121, 
48 U. S. App. 120. In the présent case the pioneer character of the 
Bowérs invention was assailed at the trial by évidence of certain 
prior inventions relating to drédgers, which it was said had not been 
before tliis court or the court of appeals l'a the prior case, and which, 
it was claimed, anticipated Bowers' patent. Among others, there 
was intt-odiiced in évidence an English patent to Louis Schwartzkopff, 
of Berlin; dated August 9, 1856, for "apparatus for raising mud and 
soil f rom the bpttoms of rivers." 91 Ped. 381. The défense based 
upon this prior invention, as showing the state of the art at the time 
Bowers applied for his patent, was pressed upon the attention of the 
court with great ability and zeal, and the opinion of the court was 
directed mainly to the considération of that défense. After a care- 
ful examination of that device and its method of opération, it was 
determin,ed that while the Schwartzkopiï patent disclosed, in a gén- 
éral way, the idea of a dredging machine intended to operate as the 
Bowers machine does, it did not describe a machine which was ef- 
fective to carry such an idea to a successful resuit. This conclusion 
necessarily left the claims of the Bowers patent entitled to the broad 
construction of pioneer invention, as held by the circuit court of ap- 
peals in the case of Von Schmidt v. Bowers, supra. What was the 
efifect of this broad construction upon the claims of the Bowers pat- 
ent? It was that Bowers being a pioneer inventer, and entitled to 
make broad géneric claims for his inventions, without any limitation 
as to the form of. construction of the particular éléments, ail subsé- 
quent machines which employ substantially the same means to âccom- 
plish the same results are infringements, notwithstanding the fact 
that the subséquent machines may contain improvements in separate 
mechanism which go to make up the machine. McOormick v. Talcott, 
20 How. 402, 15 L. Ed. 930; Eailroad Co. v. Sayles, 97 U. S. 554, 24 
L. Ed. 1053; Clough v. Barker, 106 XJ. S. 166, 1 Sup. Ct. 188, 27 L. Ed. 
134; Consolidated Safety- Valve Co. v. Crosby Steam Gauge & Valve 
Co., 113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939. This was the seope 
of the injunction served upon the respondents. It commanded the 
respondents not to make, use, or sell any dredging machinery, appli- 
ances, or apparatus containing the inventions claimed, covered, and 
patented in and by the claims mentioned in the decree, and also from 
infringing in.any manner whatever upon any of the specifled claims. 
The question is, hâve the respondents violated the injunction with 
respect to any of the claims of complainant's patents in the making 
and using of a machine under the claims of the Parker patent? In 
the application for the Parker patent, the inventer declared in his 
spécifications tlje particular improvement in dredging apparatus 
which he claîtnèd to hâve made. He says : 

"My invention relates to dredging apparatus, and more especially to that 
portion of the apparatus by whicli the material is transferreiî from the plows 
or diggers by whicli It is excavated to a distant point, where the dredged mate- 



BOWERS V. PACIFIC COAST DREDGING & RECLAMATION CO. 749 

liai is to be deposited, and in a means for advancing the digging apparatus as 
fast as it is required for the purpose of excavating in fresh ground." 

He further points eut the particular features of prier inventions 
for which he proposes to substitute bis improvements, and says: 

"In some forms of dredging apparatus the discharge pipe consists of a séries 
of sections which are flexibly joined together, and supported upon floats or 
pontoons, and the pipe is so curved as to be of a considerably greater length 
than the distance between the dredging apparatus and the point of deposit, so 
as to enable the dredge to be advanced from time to time by gradually straight- 
ening out the curved sections to allow of this advance." 

The inventor hère refers to the form of discharge pipe employed in 
complainant's dredging apparatus, and he proceeds to distinguish the 
form of his discharge pipe from that of the complainant, in the follow- 
ing description: 

"In my invention I employ rigid sections of discharge pipe, having sultably 
tight and essentially rigid joints, whereby they are united together, the whole 
forming a discharge pipe which may be supported upon the bottom of the 
stream, estuary, or other water way, if it is necessary to cross such water v?ay; 
or it may be supported upon the land, if the digging is suffleientiy. near for 
the purpose; or if the digging takes place at a distance, across a considérable 
body of water, the pipe may be supported upon floats or pontoons so anchored 
in the Une of direction of the pipe that the latter will be supported in as nearly 
a stralght Une as can be effeeted with such changes of direction as may be 
required made by the use of elbows, curved sections, or équivalent joints in- 
serted at intervais between the pipe lengths, and the pipe is thus held in as 
nearly a rigid Une as the efCect of the wind and waves upon its supports will 
allow. The essence of this construction is the flxing of the couveying pipe 
without flexible joints as rigidly as possible, and as nearly in stralght Unes 
from the point of the réception of the dredged material to the point of delivery 
as can be maintained, and the connection therewitli of a telescopic section 
of any desired length, which is extensible in the Une of the pipe, without 
flexibility, for the purpose of advancing the excavating apparatus from time 
to time." 

He then proceeds to describe his improvements in détail, and con- 
cludes with his claims, which are 13 in number. The ârst claim is 
as follows: 

"A dredger and telescopic section of discharge pipe, the latter flrmly anchored 
in position, and rigidly joined to other sections of discharge pipe extending to 
the place of deposit for dredged materials, and a joint Connecting the tele- 
scopic section with the dredger to allow the dredger to move from side to side 
when at work, and to move ahead as the work progresses, without disturbing 
said fixed section of diseharge pipe." 

The telescopic section of discharge pipe described in this claim is 
one of the essential éléments of the combination, and is the device 
for advancing the digging apparatus as fast as it is required for the 
purpose of excavating in fresh ground. It is described as part of the 
combination in substantially the same language in ail the claims, ex- 
cept the eighth and ninth. The second claim is as follows: 

"In a dredging apparatus, a jixed conveying pipe having the receiving end 
supported and anchored, a telescoping section slidable longitudinally in said 
axed portion, an excavator with suction and discharge pipes, said pipes being 
hinged at the rearward end to the flrst-named anchored section." 

The flxed conveying pipe described in this claim is also one of the 
essential éléments of the combination. It is described in claim 3 as 
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a pipe line composëd of «ëctiioiis rigidly united together, and this de- 
scription is repeated as part 6f thfe coûlMïïation in substantially the 
swne language in ail the claimiSi, except in the eigbth a,nd iiinth. In 
the eighth and ninth claims the telescopiÇi section ^d ûx«i convey- 
ing pipe are omitted, and a.pecnliar double-edged cutting dredgçr 
is described. Thèse claims àrè as follows; , 

"(8) ■The eômblnation with the suction pipe of a dredge having an opening 
in the lowér side of i the front' ënfli of a cutter curved downwardly to form a 
loop wJth oûtting edges upon both sides, whereby material may be excavated 
and dellvered into the suction pipe by movlng th©. latter transversely to either 
side. (9) ,ïhe combination with the suction pipe of a dredge having an open- 
ing in thé' lower side of the front end, of a cutting' blade curved downwardly to 
form à îoop beneath the pipe opening, and havjng cutting edges upon each 
side, and plates projecting transversely upon each side of the rear of the cutr- 
ter." 

In the 13 claims of this patent thèse three éléments, namely, (1) 
a telescopic section of discharge pipe, (2) a conveyingi pipe consist- 
ing of rigidly united sections, (3j a douMe-edged cutting dredger, 
constitute the improvemeiits claimed by the inventer; and the ârst 
two are the essential éléments required to enable the dredger to be 
fed forward from time to time a» the work progresses, without mov- 
ing the entii-e discharge pipe at each adrànce, and without the em- 
ploymëût of the flexibly jpjnted sections; C|0ntainéd in çomplainant's 
invention.; Wheth,er Parker was the ihventpr of thèse devices does 
not appear to be seriously questioned in thèse proceedings, and, 
for the purpose of the présent inquiry, it may be assumed that 
thèse elemëûtë wère impro'^^ernents for which a patent might prop- 
erly hâve been issued to the inventer.. But it is clear that thèse 
three devices were not of themselves sufflcient to be brought to- 
gether as a combination, and operated as a dredging apparatus. 
It was necessary that they should be connected in some way, and 
the combinatioii so united as a dredger as to be capable of per- 
forming the function for wMch it was designed- Is there, with re- 
spect to the claims of çomplainant's patent, an absence of identity 
in thèse particular Connecting, éléments? Let us see. Turning to 
the çomplainant's invention, we flnd in claims 9 and 11 a dredge 
beat is described as having a self -contained pivot or center of oscil- 
lation, with devices for swinging and working the beat on tliis 
pivot, and in daim 87 a dredge boat is described as having devices 
for swinging and working the boat with a side feed. In claim l2 
thè same mechanism is described as a dredging apparatus having 
a side feed and self-contained pivot or center of oscillation. In 
daim 13 tlie mechanism is described as: a dredging machine having 
a device for eXcavating from side toside of the eut, a discharge 
pipe extending from a discharging apparatus to or near a center of 
oscillation, where it is provided with a hoUow, flexible joint, or other 
suitable connection. Hère we hâve the mechanism which in çom- 
plainant's patent connects the dredger with the discharge pipe and 
makes it an operative machine. It is heèëssarily an essential and 
important élément in thè invention. Thére had been dredge boats 
before Bowers' invention^ but they had never been pivoted or an- 
chored, with an etcavatori flrinly attached, so that the dredge boat 
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and dredger foiined a figid radius, and, as the boat would swing 
from side to side, hold the excavator to its wofk in a true arc 
path. In Bowers v. Von Schmidt, in this court (63 Fed. 572, 584), 
Judge McKenna, speaking of the flexible joints, and the office of 
flexibly joinîng the disèhafge pipe to the dredge in complainant's 
machine, said: 

"It enables the action of the dredging machine to be continuons as it swings 
on a side feed and excavates. This is the essence of the invention, — the new 
resuit which was not accomplished before, — and bears the test of ail the défini- 
tions of comhinations to which I hâve been cited." 

In respondents' machine, how is this connection secured? In 
claim 1 of the Parker patent the telescopic section of the discharge 
pipe is connected with the discharge pipe on the dredger by a joint 
to allow the dredger to move from side to side when at work. The 
dredger referred to is substantially the same as the dredge boat de- 
scribed in complainant's patent. The discharge pipe on the dredger 
is marked, "Section B," and the joint is described in the spécifica- 
tions as being formed by a well-known swivel or rotary connection, 
about which joint the section B is turnable from side to side. In 
claim 3 a joint is used whereby the discharge pipe is connected with 
the telescopic section so as to allow the excavator to swing fi'om 
side to side with relation thereto. In ail the other claims, except in 
8 and 9, a joint or hinge connection is described between the tele- 
scopic section and thé dredging apparatus, which is clearly designed 
to allow the dredge boat, with an excavator forming a rigid radius, 
to swing from side to side when in operatio«i, and thus hold the 
excavator to its work. In claim 3 the flxed point around ^hich 
the dredge boat and excavator swing, as a rigid radius, is secured 
by anchoring the float carrying the telescopic section by irieans of 
a spud or pivot. In claim 4 a guide is ûxed with relation to the 
front end of the telescopic section, and is anchored by means of a 
spud anchor adapted to fit said guide and maintàin the slidable sec- 
tion in liné 'With the main pipe. The flxed point or center of oscil- 
lation required in swinging the dredge boat and excavator, as a 
rigid radius, is secured by means of a spud anchor in the guide. In 
claim 6 this mechanism is described as a socket formed in relation 
to the front eiid of the telescopic section, and a vertical spud anchor 
passing through it, and fixing the end of the telescopic section with 
relation to the pipe lîiie of which it forms a part, and a structure 
hinged and tufnable about said spud as a pivot. In claim 10 the 
device is described in substantially the same terms as- in claim 6. 
In claim 11 an anchor is not mentioned, but the center of oscilla- 
tion is described as a turning joint to allow the excavator to swing 
from side to side. In the mode! of respondents' dredging apparatus 
exhibited in court, the method of operating the boat was clearly 
established in accordance with the claims of the Parker patent. 
The swinging of the dredge boat and excavator as a rigid radius 
is secured by anchoring the front end of the float carrying the tele- 
scopic section hy means of a spud or anchor, and in the connection 
between the discharge pipe on the dredge boat and the discharge 
pipe on the flrmly-anchored float is a rotary joint in the pipe, as 
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descrihed in the spécifications, which. penaits the dredge boat to 
swing ff^om sjde to side, 

Referring nqw to patent No. 31^,860, dated May 26, 1885, granted 
to Bo,7^^rs,ilEor th.e art of dredging,/we flnd that the patent office 
detejFmine^.ihat he was the inyentor of an imprpvement in the art 
of dredging; and in claims 3 and 5 the improvement was declared 
tooonsist in oscilla ting the boat on a conta.ined center, thereby mak- 
ing an arc-shaped c^ii during the side inovemeht of the boat. sub- 
stantially asidescribedi The spécifications and drawings oi this 
patent are the same as those contained in patent No. 318,859 ; and 
whatevermay be the objections to patent No. 318,860, on the ground 
that it describes the fonction of a mechanism, and not the mechan- 
ism itself) it remains a fact that the f unction described is perf ormed 
by the mechanism of patent No. 318,859, issued to the complainant 
on the, same day, and that both patepts hâve beèn declared valid 
by the decree in this case. In patent No. 318,859, Bowers incor- 
porated into his spécification this déclaration: 

. "I do not hereîn clalm the method of oscillatlng the boat, nor of raising, 
conveying, and dllutlng the spoils; the same belng claimed in a division of this 
application flled April 24, 1885." 

This division of the application appears to hâve been in accord- 
ance with a rjile which prevailed at that time in the patent ofiice 
(Ex p^rteBlythe, Dec. Corn. Pat. 1885, p. 82), but which was soon 
after repealed (Ex parte Young, Id. 108; Ex parte Herr, Dec. Com. 
Pat. 1887, p. 105). The division of Bowers' application resulted in 
the patent office granting to Bowers patent No. 318,860, for the 
art 'of dredging. Under the présent practice, both of thèse pat- 
ents would be Consolidated in one grant, covering the entire in- 
vention; but the two patents issued under the practice then pre- 
vailing do not, by reason of such division, diminish any of Bowers' 
rights under the law, or deprlve hini of any of his claims. The court 
is therefore- not at liberty in this proceeding to revise the decree in 
this case, and, in accordance with that decree, the means and the 
function as described in thèse two patents constitute the invention 
which the complainant is entitled to hâve protected as his prop- 
erty. Whether the mechanism of respondents' machine infringes 
the claims of complainant's patent, as alleged, dépends, then, upon 
the sûbstantial identity of the means employed, the functions per- 
formed, and the effects produced. It mjjpt be manifest, even to a 
casual observer, that, in function and effect, respondents' machine 
is, in substance, identical with that oJE the complainant in swinging 
the dredge bpat from side to side, and in holding the excavator to 
its work in a true arc path, and in thèse two éléments are f ound 
the efficiency of respondents' machine, They are the éléments that 
distJnguished complainant's dredger f l'on! ail the dredgers that had 
been constructed prior to his invention, and gave him the title of a 
pioneer inventer. They are also the éléments which give to the 
respondents' machine an advantage oyer ail othçrs except that of 
the complainant, and bring the new machine into active and direct 
compétition with complainant's invention. 

T^^hether the means employed in the respondents' mechanism to 
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pérform the function and secure the effect produced are the same 
as that of tbe complainant is a more diflficult question. Some doubt 
has been suggested concerning the scope of tbe claims of tbe Parker 
patent in tbis respect. The complainant contends that the claims 
of the respondents' patent do not cover tbe device for anchoring 
the float carrying tbe telescopic section, or the device of tbe rotary 
joint or binge in tbe discharge pipe near the center of oscillation, 
which permits the dredge boat to swing from side to side. But, 
after carefully considering tbe language of the claims, and com- 
paring them witb tbe spécifications in the patent, I bave reacbed 
the conclusion that they were intended to cover thèse devices, as a 
part of the patentable combination. Tbe foundation for such claims 
is distinctly provided in tbe spécifications, where the object of the 
invention is set fortb as follows: 

"The object of my invention is to provide a means for Connecting the rigid 
conveying pipe with the corresponding rigid connection between said pipe 
and the digging or excavating mechanism In such a manner that the latter 
may be advanced as fast as the necessities of the worli require, without the 
employment of any flexible sections in the conveying pipe, and in the forma- 
tion of a swivel joint between the two rigid pipe sections, which will allow 
that portion Connecting with the digging apparatus to be swung in an arc of 
a circle with relation to said joint, so as to excavate to any desired width." 

It therefore foUovys that the fact that a second patent was issued. 
with such claims in it créâtes a presumption of lack of identity 
in thèse parts of tbe two machines. But, notwithstanding tbis pre- 
sumption, can tbe claim of a lack of identity be sustained in tbis 
case? I think not. In the first place, it must be remembered that 
Bowers is a pioneer inventer with respect to thèse spécifie devices. 
It was so determined in Bowers v. Von Schmidt, 63 Fed. 572, and 
that décision was affirmed in the circuit court of appeals. 25 C. 
C. A. 323, 80 Fed. 121, .48 U. S. App. 120. It was declared by the 
circuit court of appeals that Bowers was j'ustly entitled to be re- 
garded as standing at the head of the art, with respect to thèse de- 
vices, and to a broad and libéral construction of bis claims thereto. 
In Kob. Pat. § 746, tbe law on tbis subject is stated in the follow- 
ing broad terms: 

"A pioneer patent, introduciug to the public some art or instrument entlrely 
new, must be interpreted as liberally as its language will permit, in order 
to protect the original conception in its widest form, notwithstanding any de- 
scription or claim for spécifie détails which the patent may contain." 

In tbis view of the law of the case, how can the court limit tbe 
complainant to a dredge boat witb a self-contained pivot forming 
tbe center of oscillation exactly as described or claimed? He is 
entitled to invoke tbe doctrine of équivalents, and be protected 
against any device which, performing the same functions and pro- 
ducing tbe same results, adopts the same idea of means. What 
was Bow«rs' idea of the means to i>erform tbe function of swinging 
the dredge boat from side to side wbile the work of dredging and 
discharging the dredged material through pipes was in continuons 
opération? It was a dredge boat having a self-contained pivot 
forming a center of oscillation, witb the discharge pipe flexibly 
mounted at or near said pivot. What was Parker's idea of the 
99F.-^8 
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meaHS to perfotto the same functioû and produce the same resuit? 
It wais a pivot OH the float at the rear of the dredge boat carrying 
the ïelèscopic section of discharge pipe; forming a center of oscilla- 
tion, Mth the dischargè pipe flexibly inounted at or near said pivot. 
The ihéans are identical, except' that iïi one case the pivot forming 
the éeiiter of oscillation is on the dredg« boat, and in the other it 
is on thé floating sectioiï immediately in the rear of tÉe dredge boat; 
the piydt itself performing the same fonction in both cases. The 
substance isthere, although the form is différent. > Mànifestly, the 
second device is the équivalent of the flrst. 

It is nêxt objected on the part of the respondents that the pivot 
described in the spécifications of the Bowers patent is a tumtable 
and tït^ êpuds, and that the respondents' dredger has no sùch pivot. 
The self-contained pivot in the Bowers patent is not described as 
a tumtable with two spuds in any of the clainis alleged to hâve been 
infringed in this proceeding. But, assuming that the pivot forming 
a center of, oscillation, is described and limited in the spécifications, 
the question occurs, what sort of a pivot do the spécifications point 
-out and describe as performing this fonction? They describe a 
mechâi^i^m for performing two specifled functions: (i) A turn table 
with tç^ô spùds, whereiri the latter, advancing alternately, enable 
the dredger ,to feed forwaEd; (2) this turn table, with, one or two 
spuds, forming a single canter of oscillation, as a, pivot, whereby 
the dredger swings fromi side to sidsi in the continuons opération 
of^ dredging. The pivot; imust necessarily, be single^ to become a 
center of oscillation. Il there are twQ spuds, they are put down 
through a turn table, and i the turntable locked, so as to make a 
sin^e pivot ôr center ofi oscillation. Thespud or pivot in respond- 
ents' dredger is therefore clearly the équivalent ,ot the spud or pivot 
described in thfe Bowers patent for perforining jthe same function. 
Itis the same idea ofûieans, and tin laiW; constitutes an infringe- 
ment. If it be said that this is a birpadi and libéral interprétation 
of . the claims of the . Bowers patent, the; answer is that, , whether 
broad or narrow, libérai or illiberal; tbe law of this case, as deter- 
mined by the circuit court of appeals, requires this court "to pro- 
tect the original conceptiQii of the inventor in its widest form, not- 
wilàstanding any description or claim for spécifie détails which 
the patent flttty contain." 

As the côhijplainànt does hot appear tô preSB vëry éarnestly the 
charge of infringement of clàim 87 offthe Bowers: paient in the use 
by respondents of hauling lines attached to the excavator of their 
dredger, no opinion will'beeïpressedupon that feature of the com- 
pilaint. •: •'■ ' ■ ■ . . •: m; ' . >>«' ' 

The conclusion reached by the court upon à careful examination 
of the évidence presented upon this motion, and after a careful con- 
sidération of the able and interesting argumetit of coïinsel, is that 
respondehts JiàVe been guilty of infringing claims 9, 11, 12, and 13 
of complainaAt-s patent: No. 318,859, and claims 3 and 5 of com- 
plainaht's patent No. 318,860, in the particulars merttioned; and 
while it would hâve been hiore agreeabife to the court to hâve de- 
termined this question in some other proceeding, where its conclu- 
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siens could be reviewed by a higlier court, it cannot avoid the re- 
sponsibility of awarding judgment upon the case as presented. 

The punishment to be inflicted in vindication of the court's au- 
thority, and for the puipose of securing obédience to its decree, is 
also an embarrassing responsibility, under the circumstances of this 
case. But the respondents are alone to blâme for the position in 
which they bave been placed. In view of the décisions of this 
court and the final judgment of the circuit court of appeals upon 
the claims of the Bowers patent, the validity of some of the claims 
of the Parker patent, under which respondents' dredger was built, 
was at least doubtful; and the respondents were at liberty to obtain 
the opinion of this court upon that subject in advance, by a mo- 
tion to modify the decree so as to permit the use of the new ma- 
chine. They elected to taise their chances, and they must abide by 
the resuit. The law applicable to this aspect of the case is stated 
by Rob. Pat. § 1214, in the following language: 

"An injunction, whether granted on an ex parte or a contested hearing, or 
by consent, is binding on the défendant, and must be obeyed until rescinded 
by the court. The défendant has no right to construe it for himself, — ceasing 
to use what he imagines is forbidden, and continuing to employ the residue, — 
but must desist wholly from the practice of the invention, and, if he needs 
further instructions, must malce application for them to the court. He cannot 
be permitted to experiment with other arts or instruments to see how nearly 
he can imitate the plaintiiï's, yet still escape Infringement; and, though he acts 
under the advlce of counsel, his liability to punishment for disobedience to 
the injunction will not be diminished. His own good faith affords him no pro- 
tection, and, while the court may consider it in afllxing the penalty for his con- 
tempt, his violation of the injunction is complète if he intends to do, and 
actually does, the act which it prohibits, however fuUy he may hâve believed 
his conduct to hâve been consistent wlth submission to its terms." 

A second proceeding having been instituted against the respond- 
ents for violating the perpétuai injunction issued upon the înter- 
locutory decree entered in this case, I will proceed to consider that 
charge. In the first case the respondents were using a dredger in 
the San Joaquin river, in this state; and while thèse proceedings 
were still pending the respondents began work on a dredging con- 
tract at South San Francisco, for the Union Iron Works. The only 
change made in the machine for the new work was in the exca- 
vator. A flat excavator, which was not charged to be an infringe- 
ment of complainant's patent in the first case, was removed, and 
a rotary excavator substituted. This rotary excavator is now char- 
ged to be also an infringement of complainant's invention of a ro- 
tary excavator, and particularly an infringement of claims 10, 19, 
49,^51, 52, 53, 54, 55, 59, 62, 75, and 87 of patent No. .318,859, and 
daim 5 of patent No. 318,860. After respondents had completed 
the contract at the Union Iron Works, they obtained a contract for 
dredging at Oakland, from Balfour, Guthrie & Co.; and they hâve 
proceeded to perform that contract with the dredging apparatus in- 
volved in the first charge, with the substituted rotary excavator. 
In this proceeding the complaint is renewed that the respondents 
hâve continued to infringe complainant's patent in the particular 
éléments charged in the first complaint, and the questions relating 
thereto hâve aJl been reargued. What has already been said upon 
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that subjeét "will apply to th& charge as renéwed. The only question 
remairiing to be determined is, therefore, whether the rotary exca- 
vator used by the respondents is an infringement of the claims of 
complainant's patent for a rotary excavator. In elaims 10, 13, 53, 
54, and 59 of complainant's patent No. 318,859, the rotary excavator 
invented by Bowers is described as follows: 

"(10) A dredge boàt having a self-coùtained pivot formlng a center of hori- 
zontal oscillation, wlth devices for swinglng and working sald beat upon said 
pivot, in comblnation with a suction pipe, exhausting apparatus, and rotary 
excavator." "(13) In a dredging machine having a device for excavating 
from side to side of the eut, a discharge pipe extending from a discharglng 
apparatus to or near a center of oscillation, where it is provlded with a hollow, 
flexible Joint, or other sultaMe connection, and is prolonged thence to a place 
of discharge.": "(53) The combination, with a nonrotative suction pipe, of 
a rotary excavator having an inward delivery through said excavator. (54) 
The combination, wlth a dredge boat and nonrotative suction pipe, of a rotary 
excavator having an inward delivery through sald excavator." "(59) A rotary 
excavator wlth inward delivery, in combination with a nonrotàting suction 
pipe mounted upon strong trunnlons or équivalent joints, to permit the exca- 
vator and outer end of the suction pipe to be raised and lowered to suit the 
depth at whlch the work Is progressing." 

Claim 5 of patent No. 318,860 is as follows: 

"(5) The described method of dredging^ which eonsists In oscillating the 
dredge boat on a center, and by such oscillation forcing an excavator continu- 
ously sldewlse; thus maUlng an arc-shaped eut, and drawlng the excavated 
material Inboard by suction." 

The drawing and spécifications of the rotary excavator described 
in patent No. 318,859 are set out in the report of the case of Von 
Sehmidt v. Bowers, 25 0. C. A. 323, 80 Fed. 123, 124, 135, 48 U. S. 
App. 124, 125, 127. They show a rotary excavator with inward de- 
livery through itself, in combination with a suction pipe. They also 
show: the arc-shaped cuts made by the excavator while the dredge 
swings from side to side on the pivot or center of oscillation, and 
devices for working the dredge with a side feed. The évidence shows 
that respondents' excavator is rotary in action, and that it bas an 
inward delivery through itself in combination with a suction pipe; 
that it performs the same function and produces the same effect as 
complainant's device. The only question liere, again, is whether the 
mechanism of respondents' excavator employs substantially the same 
means as the complainant's excavator to perform the same function 
and produce the same effect. The défense rests mainly upon the 
claim that respondents' excavator is constructed upon the same prin- 
ciple as the excavator described in letters patent of the United States, 
No. 185,600, granted to AUexey W. Von Sehmidt December 19, 1876, 
which, it was admitted in Von Sehmidt v. Bowers, supra, was not an 
infringement of anything pâtented to the complainant. That exca- 
vator consisted of a cutter of four propeller-shaped blades at the end 
of a rotating rod at the bottom of the suction pipe. This cutter was 
covered by a hood, and, while the apparatus was constructed to move 
from side to side, it is plain that it did not hâve a side feed, and 
could not be worked practically as a side cutter. It worked down- 
wardly or outwardly in the direction of the feed of the propeller 
blades, obeying the law of propeller force as exemplified in the 
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thread of a screw. It is to be observed, further, that the circuit 
court of appeals, in Von Schmidt v. Bowers, had this very question 
before it, and, in commenting upon the dredging apparatus described 
in patent Xo. 185,600, said, "Its excavator, while rotary, consisted 
of radiating arms, tlie elïect of whicli was the exact reverse of tbat 
of inward delivery." The respondents' excavator, like that of the 
complainant, is without a hood, and the cutter blades are so shaped 
and adjusted that the excavator cuts from side to side as it swings, 
making an arc-shaped eut. In this respect it is as nearly the means 
employed to perform the function and produce the effect accom- 
plished by complainant's excavator as vs'as the cutter described in 
letters patent No. 277,179, granted to Von Schmidt May 8, 1883, for 
"an excavating curved rotating plow for submarine work," and the 
cutter described in letters patent No. 306,.368, granted to Von Schmidt 
on October 7, 1 884, for "improvements in rotary plows for submarine 
worli," declared by the circuit court of appeals to be infringements 
of complainant's invention, in Von Schmidt v. Bowers, supra. 

It is further objected that the respondents' excavator has not the 
"inward delivery" that is claimed to be the characteristic of the 
Bowers excavator. The objection is based upon the différence in the 
shape and arrangement of the cutting blades. It is contended on the 
part of the respondent tliat the cutting blades of the Bowers exca- 
vator are so shaped and arrangea that they force the dredged 
material into or towards the suction pipe, and that this inward de- 
livery is the effect, or the principal effect, of the mechanism of the 
cutter itself, independent of the action of the current of water drawn 
into the suction pipe, and that the cutting blades of respondents' ex- 
cavator or cutter, like the cutting blades in the excavator described 
in patent No. 185,600, hâve no forcing effect upon the dredged ma- 
terial to drive it inward towards the suction pipe, and that therefore 
respondents' excavator does not hâve the "inward delivery" pos- 
sessed by the Bowers excavator. The answer to this objection is 
that "inward delivery" is not conflned by the claims to the action of 
the cutter blades, and the opinion of Judge Ross, speaking for the 
circuit court of appeals, in Von Schmidt v. Bowers, does not so dé- 
clare. This is what he says upon that subject : "The clear meaning 
of a claim to an excavator having inward delivery, or with inward 
delivery through itself, is an excavator so constructed as to produce 
an inward delivery." How produce inward delivery? By the shape 
of the cutters? The court does not say so. It says merely that 
the excavator must be so constructed as to produce inward delivery, 
or with inward delivery through itself. The excavator hère referred 
to is clearly the entire apparatus, composed of cutters, frame, and 
suction pipe; and when thèse, acting together, produce "inward de- 
livery" through the excavator, the mechanism is within the descrip- 
tion contained in the claim, whether the force driving the dredged 
material inward is the equally combined action of the blades and the 
inflowing current of water, or less of one than the other. The idea 
of means is the cutting and severing of the material from its place, and 
the drawing of this material into the suction pipe, and this idea of 
means the patent offlce has declared to be an invention. How, then. 
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cari tbe force of fhe suction pipe and cutter be divided, and % clistri- 
butigii eliminatë the idea of means? In my judgmeîit, tKe distinc- 
tion conterided for in the interprétation of tïiis clairii is more reflned 
tiistii reai or slibstantial. 

The afQdavits of several expert witnesses hâve been ihtroduced in 
eyidence upon thîs motion, on the part of the respondents, in which 
it is allegéd that the rotary^excavator iû respondents' dredger is the 
salmte in principle as that dëScribed in the Von Schmidt patent, No. 
185;600. But thèse opinions cannot prévail against the Tiews already 
exprëssed fey' the circuit court of appeals as to the mechanical prin- 
ciplâs, îiivolved in thât excavator; and (accepting, as I must, those 
vi«xvs as binding upon this court) I must hold that respondents' ex- 
cavator is not constructed upon the principle of that machine, and that 
it is ari içifringeinent upon complainant's patent No. 318,859, and par- 
ticuliàrly claims 10, 13, 53j 54, and 59, and upon claim 5 of patent No. 
318;860; In the opinion of the court, thè respondents hâve had less 
excuse fo'r using this excaVâtor than they had in using tbe pivot or 
center bf oscillation described in the Parker patent. No effort was 
made tb obtain the opinion of the court as to whether this excavator 
vpas withiù the scope of the injunction pr not, and not everi the advice 
of coiinM was sought upon the subject. Their attitude is inex- 
cusable; ând their cônduct évidence of bad faith. They must obey 
the injiitiction until it has bèen dissolved or modified. The judgment 
of the èdùrt is that the respondents bave been guilty bf contempt of 
conrtj as chargea in the flrst complaint; that they pay a fine of |200, 
arid pay the complainant the costs of this proceedîng, to be taxed by 
the clerk, including |100 as coimsel fee; and that the respondent 
John Hàckett Tse imprisoiled untîl the fine and costs are paid, not 
to éxceed 30 days. It is also the judgtoent of the court that the re- 
spondents hâve been guilty of contempt of court as charged in the 
second CoDiplaint; that they pay a fine of |300, and pay the complain- 
ant the costs of this proceeding, to be taxed by the clerk, including 
1100 as counsel fee; and that the respondent John Hackett be impris- 
oned until the fine and costs are paid, not to exceed 60 days. 
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(Circuit Court, E. D. Missouri, E. D. January 24, 1900.) 

. No. 4,047. 

1. Patents— Anticipation— Car Brakes. 

The Westingtiouse patent, No. 345,093, for a car brake, clalm 6, the 
principal feature of whieh is the location of a slot for the réception of a 
ibtabe lever in the strut between the compression mèmber and the tension 
member of a trussed, brake beam, was so fully auticipated In the prior 
art as to deprive it of p^itentable novelty. 

2. Samb — Limitation dp Claims bt Amendhent — Estoppei.. 

Where a patentée has limited hls claim by amenciment after rejectment 
■ by the patent office, he cannot bè heard to contend that the claim allowed 
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has the breadth of the claim rejeeted, but must be held to hâve abandoned 
or surrendered to the pubhc the broad original claim, except as modifled. 

3. 8ame— CoNSïBUCTioK OF Claims— Impkovements on Old Devices. 

A patent to one who has merely made an improvement on devices that 
perform the sanie tunction before and after the improvement should be 
limited, by a strict construction, to the very improvement described and 
claimed, or mère colorable évasions of it, so as to leave the unappro- 
priated iield open to other improvers. 

4 Same— Car Brakes. 

The Hein patent. No. 361,009, for a bralîe beam for i-ailway cars, claim 
2, which covers "the combinatlon in a bralie beam of a hoUow beam, a 
strut, and plugs or caps, 8, and a truss rod, 3, which extends through the 
caps, 8," if disolosing patentable novelty, is so limited by the prier art, 
and by amendment in the patent ottiee, as to require a very narrow con- 
struction, conflning it, as to the caps employed, to the particular construc- 
tion of "caps, 8," as shown by the drawlngs. As so limited, heîd not in- 
fringed. 

5. Same — Patbntabit.tty— Function op a Machine. 

The function of a machine or the resuit produced by its opération are 
not patentable. 

6. Same— Cab Brakes, 

The Hein patent. No. 480,194, for a bralie beam, claims 1, 2, and 7, the 
essential feature of which is a camber given to the compression member 
of a trussed brake beam by screwing up the nuts on the ends of the 
tension member, so as to spring the beam from a straight line and retalr 
it in that position, is void; the production and maintenance of such camber 
being merely a function or operative efCect of the mechanism, which was It- 
self old and well known in the art, and tlierefore not patentable. Such 
claims. were also antieipated ty the Westinghouse patent, No. 149,902, and 
the préviens Hein patent, No. 301,009. 

7. Same. 

Claims 3 and 4 of such patent, which relate chiefly to a notch In the 
end of a tubular brake beam to engage wlth a lug on the inside of the 
sociict of the brake head, for the purpose of holding the latter in place, 
and preventing it from rotating on the beam, is veid for want of patenta- 
ble novelty. 

8. Same. 

Claims 5, 6, and 8 of said patent, in so far as they eover brake heads 
having eup-shaped recesses for the insertion of the end of the brake beam, 
are limited by the proceedings in the patent otHce, and the amendments 
there made, to recesses or sockets with a closed end, to prevent the slid- 
ing of the brake head along the beam, and are not infringed by a brake 
head' with an open socket, and held in place by other means. 

9. Same— Anticipation. 

A device which is an infringement, if later than a patent, constitutes an 
anticipation, if earlier. 

10. Same — Patentable Invention. 

The construction of lugs or projections on the inside of the flanges of a 
clamp, to bold them at the required distance apart, when drawn together 
by a boit passing through them, so as to prevent them from binding upon 
a chain, which passes between them, does not involve patentable inven- 
tion. 

11. Same— Invention— Clamp fob Brake Beams. 

The Robischung patent. No. 430,755, for a clamp for brake beams, claim 
2, is void for lack of patentable invention. 

12. Same— Infringement. 

The Robischung patent, No. 466,984, for a brake beam, claims 1 and 2, 
censtrued, and held not infringed. 

13. Same — Invention — Extensivk Use. 

Bxtensive use of a patented article is strong proof ef utility, but not of 
Invention, and is entitled to considération, on that issue, only in doubtful 
cases. 
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' This was a sait in equity for infringement of various patents re- 
lating to car brakes. On final hearing. 

Paul Bakewell and P. W. Kitter, Jr., for complainants. 
Koble & ShieMs and Geo. S. Payson, for défendant. 

ADAMS, District Judge. This is an action for infringement of 
the following letters patent of the United States: No. 345,093, 
granted to George Westinghouse, Jr., July 6, 1886; No. 361,009, 
granted to Phillip Hein, April 12, 188T; No. 430,755, granted to 
Henry B. Eobischung, June 24, 1890; No. 480,194, granted to Phil- 
lip Hein, August 2, 1892; and No. 466,984, granted to Henry B. 
Eobischung, January 12, 1892. There are severaï claims in each of 
thèse patents, but complainants, in the présent suit, rely upon cer- 
tain of the claims only, which will be specifled as each of the pat- 
ents is taken up for considération. 

The complainants' title to the patents, while put in issue by the 
pleadings, is not assailed in argument, and will therefore be as- 
sumed to be as stated in their bill. The défenses are, in substance, 
want of patentable invention, want of novelty or anticipation, and 
noninfringement. 

There are so many claims involved in the détermination of this 
controversy that it seems to me proper to take them up for a sep- 
arate considération, in the order above chronologically stated. 

The flrst one is the patent of George Westinghouse, Jr., No. 345,- 
093, dated July 6, 1886. The sixth claim of this patent, which alone 
is how relied upon by the complainants, is as foUows: 

, "In a brake beam, the comblnation, substantlally as set forth, of a tie bar, 
a double-inclined tniss bar, and an Interposed king post or strut, having a slot 
for the réception of a brake lever between the tie bar and the truss bar." 

The particular novelty oontended for in this claim is the location 
of a slot for the réception of a brake lever in the strut between the 
compression member and the tension member of a trussed brake 
beam. 

The first défense to this claim is that its device lacks novelty. 
Several patents and one publication are pleaded as anticipations of 
this claim. They are as foUows: The Wellington patent, No. 145,- 
605, granted December 16, 1873 ; the Westinghouse patent. No. 149,- 
902, granted April 21, 1874; the second Westinghouse patent, No. 
243,416, granted June 28, 1881; and the publication or drawing 
found in the Car Builders' Dictionary, published in 1879, on page 
488. 

The flrst two of thèse patents show a slot in a strut not between 
the compression and tension membérs of the brake beam, but at the 
end of the strut outside of the tension member. The slot, and boit 
running through it, as shown in thèse two patents, are obviously in- 
tended to serve the purpose, and perform the function, of a f ulcrum 
for operating a brake lever, by meàns of which power is applied 
to the brake beam. It would seem that the location of this slot in 
the same post or strut between the compression and tension mem- 
bérs, as shown in the sixth claim of the patent now under consid- 
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eratioB, instead of outside of one of them, would be but a question 
of common mechanical expediency; but, if tliis were doubtful, it 
seems to be made clear by référence to tbe second Westinghouse 
patent pleaded as an anticipation, No. 243,416. This last patent 
shows that the location of the slot in the strut between the mem- 
bers, instead of at the end of one of them, was then a familiar 
mechanical device. It is true that patent shows a provision for 
bolting the brake lever to the side of the strut, but the other two 
patents, namely, the Wellington and first Westinghouse patents, 
already considered, had, eight years before the granting of the sec- 
ond Westinghouse patent, taught the use of a slot in the strut. A 
mechanic engaged in the construction of brake beams, therefore, 
had before him, in 1886, the date of the application for the patent 
in suit, both features of the former art, namely, the use of the slot 
in the end of the strut as the place for locating the fulcrum boit 
of the brake lever, and also the insertion of a boit through the 
strut, between the compression and tension members, to serve as 
such fulcrum. It is claimed that this last-mentioned device is the 
mechanical équivalent of the device of the patent, because, accord- 
ing to it, the brake lever straddles the strut, instead of having the 
strut straddle the lever, as in the patent. But, whether this be 
correct or not, the prior ar-t, as shown in thèse prior patents, was 
such, in my opinion, as to very persuasively, if not irresistibly, lead 
mechanical skill and ingenuity to the very device of the patent in 
suit. The patentée had a problem before him, and that was, how 
and where to apply the brake lever. He knew, by the instruction 
of the prior patents, that it had been applied in a slot at the end 
of the strut. He also knew that it had been applied on the out- 
side of the strut, between the compression and tension members, by 
the use of a boit, bolting the brake to the strut, and thereby afford- 
ing it a fulcrum. He was thereby necessarily taught that a slot 
had been used in which to locate the fulcrum of the lever, and he 
had also been taught that this fulcrum had been located between 
the members. It does not seem to me to require any inventive skill 
to apply this information in the way and manner done in claim 6 
of the patent in controversy, by locating a slot for the introduction 
of the brake lever between the members. Not only so, but the prior 
publication in the Car Builders' Dictionary of 1879 plainly discloses 
the slot in the strut, between the compression and tension mem- 
bers, practically as called for in the sixth claim of the patent in 
suit. The diagram found in this dictionary présents to the eye 
very clearly the employment of the slot exactly as the same is called 
for in claim 6 of the patent. I therefore conclude that the device 
now under considération is so fully anticipated in the prier art as 
to devest it of ail patentable novelty. 

The foregoing conclusion renders unnecessary any considération 
of the voluminous évidence relating to prior use, relied upon by the 
défendant in this case. 

The next patent, in order of time, is the Hein patent, No. 361,- 
009, the second claim of which is alleged to be infringed by the 
défendant. This claim is as follows: 
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"The combinatlon In a' brake beam of ' a hoUow beam, a strat, end plugs or 
caps, 8, and a trusg rod, 3, whieh extends through the caps, 8, and is provided 
with nuts, substanti^lly as and for the purposes specifled." 

When this patent \vas originally applied for, the patentée claimed 
broadly as follôws: ' (1) A hollow metallic brake beam; (-2) the com- 
binaition with a hollow metallic ,bra:ké beam of a truss rod and strut; 
(3) the combinatîoil with a hollow metallic brake beam of a truss 
rod and end caps. It must be obsePved from the foregoing that the 
claim, as originally made, was very brôad, with respect to end caps; 
in fact, the conibinatlon, as flrst claimed, contemplated any kind of 
an end cap. The patent office, referring to Westinghouse patent, 
m. 142,600, of September 9, 1873, and Hédrick patent, No. 322,099, 
of July 14, 1885, refnsèd to grant the patent, deciding that the in- 
vention wàs substântially anticipâted by the références made. Aft- 
et^ârgiiment by the attorney of thôi patentée, the same claims, with 
slighr 'modifications, were again • submitted for reconsideration. 
Thé patent office^ after citing Westlîlghouse patent, No. 345,093, of 
July 6, 1886, and Eddy Patent, No. 1T6,B22, as additionàl références, 
again refused the patent. Afterwards, the patentée amended his 
clainï's, canceling the flrst, second, 'âiid' third clâima above refèrred 
to, aiid substituted, in lieil thereof, 'élaim 2 of thé patent as now 
sued ôii, whîch, as already seen, calls for a combination in a brake 
beam of à hollow béàm, a strut, aiid end plugs or caps, 8. As I 
construe this action of thé department, it iS thé équivalent of say- 
ing that a combinatiôn of the holloW metallic brake beam with a 
trùfeS'ï'ôd and end caps, gènerally, was not, in the light of the art 
as it thefi existéd, patentable. Thé' patentée, instead of appealing 
frôtn't'he décision of the examiner;' âcquiésced therein, and amend- 
ed hiS'<elaims iso as to limit thé sâme to a combinatiôn of a truss 
beam with thé peculiar plugs ôi' caps' marked "8" in the drawings, 
ànd it is this combinatiôn to which the complainants are entitled, 
undéi" the second claîrn oftheir patent, and iiothing else. 

It seertis unneeessary to 'cite any authoritiésto the proposition 
that whén the patentée limits bis daim, after rejeçtion by the pat- 
tent office, he cannot be 'héàrd to éôntend that the claim allowed 
has the bréadth ôf the claiin rejected, or that hé is entitled to such 
coùtouction of his allowed claim as would be thie équivalent of his 
rejected daim. He has voluntarily acquiesced in a limitation, and 
must bè held to hâve abandoned or surrendered to the public the 
broad original claim, except as modifled by the amended and al- 
lowéddaim. Eoemer v. Peddie, 132 U. S. 313, 10 Sup. Ot. 98, 33 
L. Ed. 382, and cases cited; Brill v. Car Co., 33 C. C. A. 213, 90 
Fed. 666. 

Again, this claim is for an improvemènt in brake béams for rail- 
way cars. Constructions involving ail the éléments of claim 2, ex- 
cept possibly the particular end plùgs, 8, were old ànû well known 
at the tîme the application was flled. Such was the statenient of 
the patent office at the time it rejected the original claims. The pat- 
ent now under considération is one of the many stëps taken in the 
development of the mbdérn brake beam. The inventive genius of 
many persons had been, and thereafter continued to be, employed 
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in this fleld of invention. End caps of certain kinds and descrip- 
tions had been before that time resorted to for the purpose of tiglit- 
ening or malving fast the tension rod. Under sucli circumstances, 
each inventor ought, in my opinion, to be limited to his own par- 
ticular improvement, and the doctrine of équivalents, if applied at 
ail, should be strictly construed, so as to fairly give the patentée 
the fuU beneflt of his own invention, without depriving other gen- 
iuses engaged in the same gênerai Une of invention of the rewards 
of their own discoveries. Judge Sanborn, in the case of P. H. Mur- 
phy Mfg. Co. V. Excelsior Car-Eoof Ce, 22 0. C. A. 658, 76 Fed. 965, 
speaking on this gênerai subject, says: 

"The claims and spécifications of every patent must be read and eonstrued 
in the light of a lïnowledge of the state of the art when It was issued. A pat- 
ent to the original inventor of a machine or construction, which flrst performs 
a useful function, protects him against ail machines and constructions that per- 
form the same function by équivalent meehanical devices. But a patent to 
one who has simply made a slight improvement on devices that perform the 
same function before and after the improvement is proteeted against those 
only which use the very improvement he deseribes and claims, or mère color- 
able évasions of it." 

In the case of Machine Co. v. Hanes (C. C.) 70 Fed. 859, an ex- 
pression is f ound which meets my approval, as f ollows : 

"I am of opinion that well-settled princlples of law, reason, and common 
justice require that mère improvers in combinations of old éléments and in- 
grédients should be limited by a strict construction of their descriptive claims 
and spécifications, so as to leave the unappropriated field of art open to other 
improvers, that they may be encouraged to exercise their industry and In- 
ventive genius." 

In the light of thèse considérations, the particular invention of 
claim 2 of the ïïein patent must be considered. The end plug or 
cap there called for is of peculiar construction, rendered necessary 
by reason of,the fact that the two ends of the tension rod pierce 
the extremities of the beam or compression member at an angle, 
and require a cap or plug of a beveled or triangular character, 
through which the ends of the rod may pass obliquely, and be made 
fast by nuts seated on the ends of the rod. This end plug or cap 
is provided with a circular recess and shoulder, so as to enter for a 
short distance into the end of the hollow beam, and fit closely there, 
much like the cork enters the neck of a bottle. This end cap or 
plug, too, is provided on its outer surface with a recess for the nut, 
so that the nut, when screwed up, is partially below its outer sur- 
face. It is this particular plug-like caj), made in one solid pièce, 
with the truss rod extending through it, provided with a nut, as 
already described, which constitutes the end plug or cap, 8, of the 
claim. The defendant's device is also a cap necessarily constructed 
so as to accommodate the entrance of the rod through the end of 
the hollow beam obliquely, into and through the cap, there to be 
made fast by a nut seated upon the outer surface of the washer. 
The purpose or function to be accomplished by the two devices is 
obviously the same, but the defendant's cap laeks the circular recess 
and shoulder which allows its introduction into the end of the hol- 
low beam. In addition to this, there is no recessed nut seat cor- 
responding to that in the combination of the claim of the Hein pat- 
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eut, under considération. The only nut seat of the défendant'» con- 
struction is the ordinary inclined washer, which, I believe, was 
well known in the art long before the plug for the Hein patent was 
made. It thus appears that there is, at least, a substantial différ- 
ence between the defendant's construction and the device of claim 
2 of the Heîn patent. This claim of the Hein patent calls for the 
particulâr end plug or cap which I hâve already described, and dés- 
ignâtes it as the one shown in the drawings of the patent by the 
figure "8." This, being a combination patent for an improvement 
on old devices that perform substantially the same function, must 
be restricted and confined to the spécifie combination described in 
claim 3, as indicated not only by the words employed, but by the 
figurés of référence in the drawings, to which référence is particu- 
larly made, and each élément speciflcally pointed ont in either of 
thèse ways is an essential part of the combination. Knapp v. Morss, 
150 U. S. 221, 14 Sup. Gt. 81, 37 L. Ed. 1059, and cases there cited. 
In this last-mentioned case the court gives, as a reason for the rule 
just ahnounced, one which is entirely apposite to the case in hai J, 
namely: "For, if not so restricted by the letters of référence, the 
effect would be to make the claim co-extensive with what was re- 
jected in the patent office." It is stated in the case of P. H. Mur- 
phy Mfg. Co. V. Excelsior Car-Roof Co., supra, that the unquestion- 
ed rule is "that the absence, from a device or construction that is 
alleged to infringe of a single essential élément of a patentable 
combination of old éléments is fatal to the claim of infringement." 
Applying thèse well-established rules, I am constrained to hold that 
if the second claim of the Hein patent is valid, — as to which I need 
express no opinion, — the limitations imposed upon it by the pro- 
ceedings in the patent ofSce narrow the claim to the spécifie device 
called for, as already seen, and, so narrowed, the defendant's device 
does not infringe. See Sargent v. Lock Co., 114 U. S. 63, 5 Sup. 
et. 1021, 29 L. Ed. 67. 

Streniious contention was made by counsel for the défendant that 
the prior art, as developed by the évidence in this case, so shows 
the particulâr combination of claim 2 of the Hein patent as to rob 
it of ail patentable novelty; but it is unnecessary to pass upon this 
contention, under the view taken on the issue of infringement. It 
may, however, be confldently said that the prior art, added to the 
resuit of the proceedings in the patent office, already referred to, 
subject claim 2 of the Hein patent to a very narrow and limited 
construction, and, so treated, the défendant must be held not to in- 
fringe. 

The second Hein patent. No. 480,194, dated August 2, 1892, will 
next be considered. This patent bas eight claims, ail of which are 
allèged to be infringed by the défendant. Of thèse, the most im- 
portant are • those relating to the production and maintenance of 
camber in a trussed brake beam. This invention — that is, camber 
— is said to réside in the first, second, and seventh claims of the 
patent. Thèse are as follows: 

"(1) A metallic brake beam, conslsttng of a compression member, a tension 
rnember, and an Interposed strut, the compression member havlng a camber, 
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and the beam structure containing means of adjustment, whereby the camber 
of the compression member is produced, and the resiliency of the beam made 
available. 

"(2) A metallic brake beam, consisting of a hollow compression member, a 
tension member, and an interposed strut, the compression member having a 
camber, and the beam structure containing means of adjustment, whereby the 
camber of the compression member is produced, and the resiliency of the beam 
made available." 

"(7) In a trussed brake beam, the combina tion of a tension member, having 
threaded ends and nuts therefor, a strut, and a cambered compression member, 
which maintains the tension of the parts, and prevents the rotation of the 
nuts, substantially as specifled." 

A careful reading of thèse claims, with the spécifications of the 
patent, discloses that the alleged invention consists of so combin- 
ing, in a then well-known trussed brake beam, a compression mem- 
ber, a tension member, and a strut as thereby — that is, by means of 
adjusting thèse éléments — to produce and maintain a camber of the 
compression member or beam proper of the brake. The camber 
hère referred to is a bending or springing of the beam, and the 
means hère referred to are screwing up the nuts on the ends of the 
tension member; or, as stated in the spécifications, "when the parts 
are put together the nuts, ff', are tightened up, so as to draw the 
brake beam from the straight Une indicated by dotted lines to the 
shape shown in full lines. This gives the desired camber to the 
brake beam." The testimony of ail the witnesses, as also the pro- 
ceedings in the patent office, confirms the manifest meaning of the 
patent itself, namely, that the camber or résilient spring of the pat- 
ent is produced by means found in the beam itself. The patent, 
therefore, is not for camber, abstractly considered, but for that par- 
ticular camber produced and maintained by means of the tension 
rod co-acting with the other éléments of the combination, in the 
way and manner already referred to, by tightening up the nuts, as 
shown in the spécification, and as testified to by Mr. Leigh, com- 
plainants' expert, in deflning the adjustable camber of the patent. 
He says it is "a bending or arching of the compression member, and 
produced by means of the threaded ends of the tension rod and the 
nuts." A noticeable feature of the patent is that it nowhere de- 
scribes the object to be obtained or purpose to be served by the 
camber of the patent. This omission is of no significance in itself, 
as, without doubt, the patentée, if the patent is valid, may employ 
the camber for any purpose for which it may be properly utilized. 
But this omission may be of some value in interpreting the true 
meaning of the patent. Notwithstanding the silence of the pat- 
ent on this point, it appears from the évidence that the function of 
the camber is to create a continuing, constant, elastic resiliency and 
flrmness in the beam, so that, by its tendency to spring back to its 
normal condition in a straight line, the nuts at the ends of the ten- 
sion member are always kept tight, and their loosening, occasioned 
by the dangling of the brake beam while not in action, is prevent- 
ed. In other words, the constant acting resiliency of the beam, cre- 
ated by the camber, serves to préserve the beam, and keep it from 
loosening up and détérioration, while not in action, and keeps it 
always ready for sudden emergencies and effectuai service. Anoth- 
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er resuit ofthiscamber in the beam is said to be that it offers a 
reiady èiSpedîèniCy for coniiïg the face of thè bràke sïiôe to4lip,tread 
of the \y^eel, It is said thaï; the tendency of the shoe, ,Fhen the 
ijeam I je 4»: action, is to crowd into the throat of the wheel, and 
there'by I greatlj- lesseû the frictional area of the shoe and wheel 
trèad, and that by the bend or camber bf the beam, as csilled for by 
the patept, the face of the shoe is brought to operate ,at a right 
ângiei àgainst tïie oblique surface of the tread of the whieel as usual- 
ly construcled, and that thereby more effectuai wopM_ is doue in 
braking than would be done if the shoe operated agdihst the tread 
of the wheel obliquely. Thèse results, however excellent in their 
ohara«ter, manifestly and obviously flow from the arching or cam- 
bering of the beam, — so db'viously, in fact, that evenfi thè patentée 
did not deem ît necessary tb describe them; so obviously, indeed, 
that any person familiar with mechanical action or the iaws of force 
would'readily see and appreciate them; It is âxiomatic that the 
axis of the shoe, when brought by the bènding process into parallel- 
ism with the oblique surface of the tread of the wheel, renders it 
physically certain that the shoe, applied at a right angle to the axis, 
will ,bear evenly and uniforhlly on the oblique surface, It is also 
very plain that the constant reacting effect or resiliencyi of a spring 
or arahed bow tends, by the pressure of the nuts on the thread, to 
tighten nuts, when they are employed to maintain the spring or 
archv. v„ ,, ■.,■ . -■ ■.,■■.. <:■. ■ ^ 

Gonèidtering thèse things, it seems to me that the patentability of 
the invention under considek'ation is not at aU àffected by thèse 
obvions uses which the camber, when creatéd, actually served. The 
question then is whether the production' of camber^. in and of itself, 
by the means describediin the claims under considération, irre- 
spective of: the obvions undescribed uses which it was afterwards 
made to serve, is patentable; The défendants say: First, this 
camber isnothing but a resuit or function bf a machine, and for 
this reâson, alone, is not patentable; second, that the prier art 
shoWs the particular catiiber of the patent, and therefore that it is 
not noveL 

Referring to the flrst of thèse défenses, it cah beiconfldently as- 
sumed from the évidence that the machine or parts combined in 
the three dainis under considération, namely, the compression mem- 
ber, the tension member, and the strut, co-operating with the nùts, 
as described in the spécification and as claimed in the seventh claim, 
are each, separately and as there combined, old and wèll recognized 
in the prior art It cannot be disputed that theëè éléments and 
this combination had been employed long before in the art of brake- 
beam construction and other analogous branches bf industry, and 
that they had been so employed for the spécial purpoSeibf construct- 
ing a trussed brake beam, and ihaintaining its integrity as such 
and its eiiciency in action. It is not necessary to refer to any other 
patent for a fuU corrobbration of this statement than the first Hein 
patentj No. 361,009, of date April 12, 1887, already considered. In 
the device of that patent are foùnd ail thèse éléments co-acting for 
the purposes stated. 
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For the purpose of disposing of the question raised by this first 
défense, it may be conceded, whatever be the actual fact, that prior 
to the patent in suit the nuts had never been so tightened up as to 
produce the résilient areh or camber of the patent. With thèse as- 
sumed facts in view, and with the further fact abundantly estab- 
lished, by the spécification of the patent and the évidence of both 
complainants' and defendant's witnesses, that the resiliency or cam- 
ber in question is produced by the tightening of the nuts on the end 
of the tension rod, as found in this old combination, the question 
for solution is whether the camber or resiliency thus produced is so 
a resuit of the opération of a machine or so a function of a ma- 
chine as in and of itself to be nonpatentable. 

The leading case on the subject (>f patentability of a resuit of opéra- 
tion or function is Corning v. Burden, 15 How. 252, 16 L. Ed. 083. In 
that case, while discussing the différence between a process patent 
and a machine patent, the court lays down the rule that "a man can- 
not hâve a patent for the function or abstract effeCt of a machine, but 
only for the means which produce it." 

In the case of Burr v. Duryee, 1 Wall. 531, 17 L. Ed. (Î50, the court, 
in construing the patent act, says : 

"We find hère no autliority to grant a patent for a principle or a mode of 
opération or an Idea or any other abstraction. A macliine is a concrète thing, 
consisting of parts or of certain devices and combination of devices. The 
'principle' of a machiiie, is properly defined to be its mode of opération, ■ or 
that peculiar condition of devices which distinguish it from other machines. A 
macliine is not a principle or an idea. * * * Eecause the law requires a 
patentée to explain the mode of opération of his peculiar machine, which dis- 
tinguishes: it from others, it does not authorize a patent for a mode of opéra- 
tion, as exhibited in a ma.chine." 

In Fullpr V.Yentzer, 94 U. S. .288, 24 L. Ed. 103, the suprême court 
says : ■ I ; . , . 

"Patents for a machine will not be sustained if the claim is for a resuit, the 
estabUshed rule being that the invention, if any, within the meaning of the 
patent act, consists in the means or apparatus by which the resuit is ob- 
tained, and not merely in the mode of operaiion, independent of the mechanical 
devices employed." 

In the case of Iiocomotive Works v. Medart, 158 U. S. 68, 15 Sup. 
et. 745, 39 L. Ed. 899, the court, after considering many cases involv- 
ing the question what is and what is not patentable, stating generally 
that the opération or function of a machine is not patentable, con- 
cludes its opinion by saying: 

"Medart [the patentée] may or may not hâve been entitled to a patent for 
the machinery employed in the manufacture of the belt puUeys in question, 
but he certainly was not entitled to a patent for the function of such machine, 
nor to the eompleted puUey, which differed from the prior ones only in its 
superior workmanship." 

In the case of Westinghouse v. Power -Brake Co., 170 U. S. 537, 18 
Sup. Gt. 707, 42 L. Ed. 1136, after reviewing the cases already cited 
and many others, the suprême court states as its conclusion as follows: 

"Thèse cases assume, although they do not expressly décide, that a process. 
to be patentable, must involve a Chemical or other similar elemental action, and 
it may be still regarded as an open question whether the patentability of pro- 
cesses extends beyond this class of inventions. Where the process is simply 
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■fibe function or opéra tive effeet of a i machine, the above cases are coqqIusïvô 
agalnst Its patentablllty." 

The question now is whether the production of the camber of the 
patent is a function or operative effeet of a machine, within the rule 
so laid down by the suprême court. I hâve given the testimony of 
the witnesses on this vital point my most careful and exhaustive con- 
sidération, and am unable to reach any other conclusion than that 
the camber of the patent is nothing else than the effeet of the opéra- 
tion or the working of the machine made up of the éléments of the 
claims. The defendant's expert- testimony is to this effeet, and Mr. 
Cloud, one of the complainants' experts, admits that his understand- 
ing is that the "camber," in thé sensé the complainant uses the term, 
is a resuit or condition. And how can it be otherwise? The machine 
is operated solely by tightening up the nuts, and, in the language of 
the patent, "this gives the desired camber to the brake beam." This 
camber, then, is nothing else than the operative effeet of the machine, 
and is not patentable. 

But it is contended that claim 7 calls for the maintenance of the 
camber as well as its production. But the maintenance, in my opin- 
ion, is the resuit of operating the machine by screwing up the nuts, 
the same as its production is such resuit. The same force which pro- 
duces the camber, when continued, maintains it. This force is the 
résilient tendency of the beam, which holds the nut in place by main- 
taining a constant pressure agaihst the threads on the ends of the 
tension rod. 

The foregoing conclusion effectually disposes of the camber claims 
of the second Hein patent, but, as much évidence has been taken and 
elaborate arguments made on the défense of want of hovelty, I deem 
it proper to briefly express the views of the court on this feature of 
the case. The prior art, undoubtedly, shows ail the physical éléments 
of the camber claim. The patent itself recognizes the prior existence 
and employment of camber in the art of brake-beam construction. 
The patentée says : 

"I hâve been aware that a brake-beam structure consisting of a beam, a 
truss rod, and interposed strut, the beam having a bend or camber produced by 
the act of th'e métal in the act of formlng the camber, and prior to the weldlng 
of the parts forming the truss, Is not broadly novel." i 

This admission is sufficient to meet any broad élaim to any and 
ail camber. The history of this patent, as shown by the flle wrapper, 
shows how this admission was brought about. In his flrst and subse- 
quently amended claims the patentée sought to cover (1) a beam wîth 
any camber; (2) a trussed beam with any camber; (3) a hoUow trussed 
beam with any camber ; (4) a beam with a camber produced by ten- 
sion, generally. Ali of thèse claims were rejected, because old, and 
the rejection was acquiesced in by the patentée. The; camber claims, 
when and as flhàlly allowed by the patent office, \yere for a particular 
linïited kind of camber, hamely, that produced and maintained hj 
nieans within the beam. Even as so limited, the allowance of the 
camber claims was seriously contested and refused, by both the ex- 
aminer and the board of examiners in chief. The commissioner of 
patents, on an appeal to him, reversed the board of examiners in 
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chief, for reasons which he did not state, and which do not appear in 
the history of the patent. The original examiner and the board of 
examiners in chief based their refusai to allow thèse claims, as finally 
allowed, principally on two former patenta, which are now cited and 
relied upon by défendants as anticipations of the device of the camber 
claims. Thèse patents are tbe Westinghouse patent, No. 149,902, and 
the flrst Hein patent. No. 361,009, already considérée. The Westing- 
house patent, so relied upon, was for an improvement in railway 
brake beams, and claimed distinctly ail the physical éléments of the 
patent in suit, namely: "(1) A braie beam consisting of the bar, B, 
boxes, D, tension rods, a, and post, b, combined substantially as de- 
scribed." The device of this claim, as shown in the drawings, ia 
plainly a trussed brake beam, like that of the patent in suit, except 
that bar, B, which is the compression member, is made of wood, in- 
stead of iron, and the tension rods are two, instead of one, as in the 
patent. The post, b, is the strut of the patent in suit, to ail essential 
purposes. The description of the patent shows th« use of nuts to 
tighten up the tension rods (the same function as is performed by 
them in the patent in suit), and says: "This tightening may be 
carried so far as to give the bar, B, a slight crown or arch, as shown 
in Pig. 1." By référence to Fig. 1 of the drawings, there appears 
to be an arched beam. True, there is no description of the function 
to be served by crowning or arching the beam in this patent (neither 
is there in the patent in suit), doubtless, as already explained, because 
its beneflts arising from the resiliency of the arch, in the way of 
sti|Eening and tightening the structure, were palpable. It seems to 
me that the camber of the patent in suit is undoubtedly described in 
this Westinghouse patent, and that, too, in substantially the same lan- 
guage as is employed in the patent in suit. It is said in the West- 
inghouse patent, substantially, that tightening up the tension rods 
holds the bar, B (corresponding to the compression member of the 
device in question), securely in the proper place, and this tightening, 
namely, of the tension rods, "may be carried so far as to give the bar, 
B, a slight crown or arch, as shown in Fig. 1." The description of the 
patent in suit says, substantially, that on the ends of the tension rods 
are placed nuts, ff', and, when the parts are put together, the nuts, ff', 
are tightened up, and the camber results. The tightening of the 
nuts, of course, is a way of tightening the tension rods on whose ends 
they appear, and by such tightening the rods are shortened or tight- 
ened. Exactly what is said in the Westinghouse patent will resuit 
in the "crown" or "arch," which are synonyms for "camber." For 
the purpose of showing whether the camber of the patent appears in 
the Westinghouse patent, it is immaterial how or by what mechanism 
the tension rods are tightened. The only thing now to be ascertained 
is whether the Westinghouse patent shows the camber produced by 
the tightening of the tension rods, however this tightening may be 
brought about, provided only that it be brought about by means in- 
hérent within the structure itself. 

But it is said this Westinghouse camber is useless, unapprecia- 
ble, and impracticable, because the beam is made of wood, and is 
not susceptible of much arching, or of permanent continuance in 
99 F.^9 
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thearplted or cambeFed condition^: il do not dieem it necessary to 
enter riato, âny extended considejFaiion cl the e??idencg on this point. 
•Itiisî BomewlSat conflictingj. b^t itclearly shows that the Westing- 
bouse Wooden beam may ,be cambered'-T-in fact^ it was actually cam- 
bered to a very appréciable degçee: in my présence at the hearing 
o£tIlîS"ca8e— by theiprocess ofiltiightening np the nuts which con- 
troUed and tightenèd the ten»&in rods. It is also a practicable 
beaûi^andis used -tod?ij- by oneor more large railroad Systems in the 
operatkin and. runningrofltheir? trains.; I, haye no doubt the hol- 
tow;irt)n "beam ièi 6 beker beam^^^b^^ is not per se 

itfyenition; ;iti;is only fthfe resuit, of workmanship, or^p possibly, of 
choiceiôf material. , w :. un:.-' 

■ In ffljS iopinion, thei Westinghduse patent so taught and described 
the camber o£ the patentiinsuit thatsany Bkilled.mechanic, follow- 
iag Ms teachings; could bave psoduced It., This> în my opinion, is 
So,;irrespéCtive of the flrst Hein patent of Aprîll2, 1887; but, when 
the instï'uction • of the Westinghouseï patent; is considered in the 
light of the ûrst Hein paterit, M scarceiy admits of a doubt that the 
camber of thô patenti îii suit is: ntft only vaguely suggested (agad- 
mitted by> connsel fori (idE#laânôMts):y; but clearly and distinctly 
taught, anrd that, tôo, with allithè means requisite for its production 
and màîntèntoce. 'i'''-'' '^^ f"' '' ^^i ' ■ ■ />ii -: 

The ifitst Hein patent, ai^ alreadyJseenj calls for theisame hoUow 
metallic beahij the samé strut, the; isataie tension rod^ and the sâme 
nuts (so fËr as their opération o»ithe tension rods acts) as are called 
for in the f atent iu suit. ' The'fll^t Hein patent, therefore, contaiûs 
al 1 thé eleiaeAts of > the thi-eé elaims now under considération, and 
thus, poteutially^ lieiproduction of the càmber in question. Ac- 
cordihglj'; itiis cleai' that the fii-st Hein patent is a fuU anticipation 
of the patent in suit, if;i am correct in holding, : as already indicat- 
ed, that the fonction ort operatiss^e- effect of a machine is not patent- 
able. If i aM; incorrect in this; bdldihg, it certainly appears, aod 
Hein must «onelusively be presuined to hâve fenown, that in his 
own flrsti patent there wére àïl of the physical éléments of the pat- 
ent in suitj and ail the énergies opérant théréin requisite and nec- 
éssaryfopilthe production and maintenance of thè camber in ques- 
tion. Assume) ndw, âll thèse éléments to be properly assembled, as 
shown in the irst Hein patent, which has a, more elastic metallic 
beam thain that found in the Westinghouse patent, and therefore in 
itself suggestive of bending; assumé, also, whait' the record con- 
clusively shows, that camber, per se, wâs old at the date of the 
application for the patent in suit; and assumej further> which I 
think may be fairly done, thàt the uses of, camber were so obvions 
as not to reqfaire description in thè patent; and then add to thèse 
assumptions thé instructions or teachings of the Westinghouse pat- 
ent, with which Hein must also be presumed to bave then been 
familiar, te» the effect that, by tightening up the rods, camber could 
be produced, — and it seems to me that the facts so assumed con- 
stitute information ample, full, and précise enough to bave enabled 
any person skilled in the art to which that information relates to 
readily produce and maintain the camber of the patent in suit with- 
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out the exercise of any inventive faculty whatsoever. Such being 
the views of the court, it is unnecessary to refer to the Preston pat- 
ent, which, if applied for on the date it appears to hâve been, as 
shown in the printed patent in évidence, wouid be a material cor- 
roboration of the effect already given to the prior art. But, as 
complainants' counsel contend tîiat there is no sufflcient évidence as 
to Tvhen the patent was appliéd for, I do not take it into consid- 
ération. It is also unnecessary to refer to the many othec patents 
pleaded as anticipations, or shown in évidence, as illustrating the 
prior art. 

On the whole case, I am abundantly satisâed, in the light of the 
art as it esisted at the titne of the application of Hein for his sec- 
ond patent, that no patentable novelty is involved in the camber 
claims. 

The third and fourth claims of the second Hein patent are now 
to be considered. They are as follows: 

"(3) The combina tion wlth. h trussed tubular brake beam, havlng a slot for 
the passage of the truss rod, and a notch for the réception of a lug on the 
brake head, of a bialte head having a cupped recess for the réception of the 
end of the beam, and proyided with a lug adapted to enter the recess In the 
end of the beam, as set f orth. 

"(4) The combination with a tubular beam, notched at Its end, of a brake 
héad having a cupped recess or socket, with a lug corresponding to the notch 
in the end of the tubular beam, as set forth." 

While there are other claims in the combination, found espè- 
cially in the third claim, it is apparent that both thèse claims re- 
late mainly to the notch and lug feature of the brake beam in ques- 
tion, or to that arrangement of parts which prevents the rotation of 
the brake head upon the cylindrical beam to which it is attached. 
An inspection of the model of complainants' beam shows a shallow 
notch in the periphery of the hollow beam at both its ends. Thèse 
ends, so notched, are inserted in a thimble or cup-shai>ed recess or 
socket, made intégral with the brake head, and in this way it is 
intended to provide means for flrmly attaching the brake head 
which carries the shoe to the beam. It being necessary that the 
brake head should be flrmly attached to the beam, so as not to 
rotate upon it, a lug or projection is placed in the inside of the cup- 
shaped recess or socket at the end or bottom of the cup, so as to 
engage the notch in the periphery of the beam, when driven home. 
It is this notch and this lug, intended to perform this function, 
namely, to prevent the rotation of the brake upon the cylindrical 
beam, that constitute the spécial device of claims 3 and 4, now un- 
der considération. This lug and engaging notch were probably old 
and well-known expédients for accomplishing the particular purpose 
claimed for them in the patent in suit, long before the application 
for this patent; at least, so it seems to me. But. if they were then 
comparatively new, it seems to me, from the évidence in the case, 
that they were clearly shown in the drawings of the first Hein pat- 
ent, already considered. It is true they are located in those draw- 
ings somewhat difCerently than they appear in the device of the 
patent in suit, but that there are notches in the ends of the beam 
of that patent, intended to engage lugs in each of the caps of the 



772 09 FBDBRAlf REPORTER. ,. 

iaHké àead«, and that the co-actîon of thèse éléments was effectuai 
to preyeatthe rotation of the brakes apon the beam, I hâve no 
doubt. Thèse éléments are distinctly shown in the drawings and in 
the model produced at the trial. Tiey are pointed ont and clearly 
defined by the expert witness for the défendant, and very equivo- 
cally, if at allij denied by the experts of the complainants. It is true 
the functioû to be performed byi(thiS notch and lug are not described 
in terras in the flrst Hein patent, ibnt their utility seems to me to 
be so cibTious that their appearance in the drawings necessarily and 
quickly discloses it. 

The défendantes beam does not show the exact notch of the com- 
plainants' device, but rather the notch of the flrst Hein patent, in 
this: that it is not distinct and separate from the slot of the tension 
rod, but rather a continued opening, extended from the point where 
the tension rod obliquely entera the hoUow beam to the end of the 
beam itself; the end of the slot serring the same purpose, however, 
as the distinct and separate shallow nptcbfound in the periphery 
of the beam of the patent in suit. Neither is the defendant's lug 
located in the same relative position in the cup of the brake head as 
that of the complainants. it môre héarly resembles the lug of the 
flrst Hein patent than that of. the patent in suit The complain- 
ants' device, and the device of the flrst Hein patent, do not show 
exactly the same construction oflugs and notches, btit they each, 
in my opinion, show the équivalent, construction, namely, the lug 
and the engaging notch or slot, and each employ thèse agencies to 
acconpiplish the same purpose, in substantially the same way. If, 
therefoEe, the defendant's construction is an infringement of com- 
plainants' patent, thei flrst Hein patent is necessarily an anticipa- 
tion ipf complainants' device. That which is an infringement, if lat- 
er, jconstitutes an anticipation, if earlier. Knapp v. Morss, 150 U. 
S. 221j 14 Sup. et. 81, 37 L. Ed. 1059. v 

The évidence and argument of counsel hâve taken a wide range 
on this point, and many other considérations are called to the at- 
tention of the court which might dispose of thèse third and fourth 
clainis, but I deem it unnecessary, in view of what bas already been 
said, tp dévote any more time to their considération. They are, in 
my opinion, in so far as they relate to the engaging of the lug and 
notch to prievent rotation of the brake hçad upon the beam, void for 
want of patentable novelty. If any spécial claim of novelty is made 
for the provision of the third claim, which provides for the per- 
foration of the beam for the passage of the truss rod into it, in lieu 
of having a continuons slot from the point where the truss rod en- 
fers the beam to the end of the beam, it is enough to say that the 
defendant's device does not infringe any such élément of the claim. 
The other élément of claims 3 and 4, namely, the cupped recess for 
the réception of the end of the beam, will be considered in connec- 
tion with other claims of the patent. 

The next and only remaining claims of this second Hein patent 
are the flfth, sixth, and eighth. They are as follows: 

"(5) A trussed, hollow, or tubular brake beam, having a camber, and having. 
one or more notches at its ends, in combinatlon with brake beads having 
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'.n'pped-sliaped recesses, inclined bearings and one or more projections, ami the 
truss rod, passing through and holding said heads in position. 

"(0) A trussed, lioUow, or tubular braire beam, havlng a camber, in combina- 
tion with brake heads having cupped-shaped recesses, a truss rod passing 
through and holding said heads in position, and the inclined bearings for sup- 
porting the nnts on the ends on the truss rod." 

"(8) In a trussed brake beam, the combination with a cambered compres- 
sion member of brake heads having cupped-shaped recess for the réception of 
the cambered compression member, and a tension rod, substantially as and for 
the purposes specifled." 

Eliminating from thèse claims the éléments fouud in other claims 
already disposed of, there remains in them substantially one feature 
only for further considération, and that is the feature of the cupped- 
shaped recesses or sockets for the insertion of the ends of the com- 
pression member or beam into the brake head. Thèse claims, also, 
in so far as they involve this cupped-shaped recess, had a trouble- 
some expérience in the patent office. The claims, as originally flled, 
were for either a cupped-shaped or hollow socket. As so claimed, 
they were rejected on références to which I need not now refer, 
and subsequently, by divers changes, the claims were modifled and 
amended, so as to appear as now found in the claims under considér- 
ation. As so modifled and amended, they were again rejected by 
the examiners on références to . prior patents, and afterwards al- 
lowed on appeal. The final allowance of the claims was made àft- 
er argument by the patentee's attorney showing, among other things 
(what is quite apparent from the claims themselves, as finally al- 
lowed, and the descriptions and drawings of the patent), that a 
cupped-shaped recess, as hère claimed and allowed, implies a bot- 
tom or closed end. In an argument made September 30, 1889, the 
attorney for the patentée declared the particular advantage or func- 
tion of a construction embodying the cupped-shaped recess of the 
claims in question to be that, "by reason of the ends of the recesses 
of the brake heads being closed, thèse heads, of course, cannot slip 
or be drawn along the beam." In an argument made by the at- 
torney on April 10, 1888, he states that the citation of the flrst Hein 
patent is avoided by the closed ends of the cup, which the attor- 
ney says Hein's flrst patent did not show. 

Without pursuing the argument or proceedings in the patent 
office further, it may be conlidently said, as a resuit of the évidence 
in this case, that the hollow brake head or recesses generally, as flrst 
claimed, were abandoned on références made by the patent office, and 
that a voluntary limitation was accepted by the patentée, namely, 
a cupped-shaped recess alone, which implies, as is admitted, a bottom 
or closed end, and that the spécial function or new use to be served 
by the device of the claims is to pievent the brake heads from slipping 
or being drawn inwardly along the beam. The defendant's device 
which is alleged to infringe thèse claims is one in which the recess 
for the brake head is not cupped sliaped, — that is, it does not hâve 
the closed end, but is simply a hollow perforation, just big enough to 
permit the entry of the cylindrical end of the beam, with no obstacle 
like the closed end to prevent its sliding through the recess; and it 
is urgeà that the défendant employs a device consisting of a cap 
and washer at the outer open end of the recess, through which the 
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en^ of the tension rod extends Çp^açtly as it does through the bottom 
of the cupped-siiaped recess of th» claims in question; and that by this 
device tbe saibe functioniis discharged as that Which results from 
the ôùpp'éd-shâped recess of the tllaims; in other wdrds, that the de- 
fcndant's device consiste merely of itwo parts instead of one, as in the 
claims ofîthe patent under considération, and is- therefore the me- 
chanical équivalent of thé device of sueh claims. It is urged by the 
complaiiiàntis' counsel, and inany authorities are cited to the proposi- 
tion, that infringement is not avoided by simplj" making in two 
pièces 'what wûk f ormerly madé in ohe pièce only. Tkis proposition 
cannot bé denied, providéd thè device ivith the two pièces performs 
the same f lihction and produces the saine result as the prior one-piece 
device. But is it true that the def éi],dant'-s dévice performs the saine 
f uhçtidh ké thé device ofiheclanïis in question? I thint hôt. I lind 
nothihg M the défendajit's device/ apart from the opération of the 
other eléhiènts bf thé tension rod and illits (which are not now in- 
volved), which would prévent the slidihg of the brake head invi^arâly 
along thè; Beâih: TJnless tightened up by the tèfision rod, the brake 
h-ead pi'ôpei' Cail slidé alohg the s;liaft without any physicàl interrup- 
tion by thé cap and washer. Th'ey simply separate— that is, the cap 
and washei" sepârate — ^frorii the end 6f the tubular beàm, while in the 
device of thë claims itis physicaïli^iiiàipossible for thé brake head to 
slide ihwàrdly along the^haf t of tnë béam, êvèn without the effective 
opération 'ôf'the tension rod ànd nùt. Thé résistance bf the bottom 
of the ciJpped-shâpéd reeéss or sockçt at once prevents such motion. 

But whether this diflEeifeh'cë of function or resuit exists in fact or 
not, it canilbt, in ûiy opinibflj be now (juestioned by the cpmplainants. 
Théy are estoppëd from so doing by the enf orced amendment bf their 
claims, accèptéd by the patentée, which lilnit them to a particular 
constructidri. ; Brill v. Car Co., 33 C. C. A. ^13, 90 Fed..66ë; and cases 
cited. They are also estopped from sa doihg by représentations made 
in the patent office to secure their patent. Their patentée secured the 
grant with much difflculty, after many citations, and after divers 
changes, modifications, and , amendmeiits, to avoid Such citations, 
and then bnly hpon the représentation, voluntarily and repeatedly 
made, that his. device, the socket or recess of the brake beam, was 
made in one pièce, and so made with closed ends, like the bottom of a 
cup, in order that it might not slip along the shaft îhwardly. Under 
sâch circumstances, the constructioil of thé patentee's braké head in 
one pièce, in brder thereby to perform the particular functions 
claimed, is a self -imposed' limitation, which complainants are not at 
liberty to qdéfetion or disrégard. Westinghouâe v. Power-Brake Co., 
170 U. S. 537-558, 18 Sup. Ct. 707, 42 L. Ed. 1136. In fact, it appears 
to me conclusivély. from the proof in this case that, if the complain- 
ants' invention is not so limited, it was àntieipated by several of the 
références made by the patent office, aS disclo^ed by the file wrapper. 

It results that, conceding to the cqinplainants thé, îull benefit of 
their invention, as found in claims 5, 6, and 8, and conceding the 
validity of the claims, notwithstahding the strénuous attack upon 
iheir patentability made by thé defendaht's counsel, the défendant is 
not showh to hâve infringed either ohé of them. 
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The next patent for considération is Xo. 430,755, granted to H. B. 
Robischung, of date June 24, 1890. Its second claim ouly is alleged 
to be infringed by the défendant. It is as follovvs: "A clamp or 
yoke having flanges provided at or near their extrcmities with in- 
wardly projecting lugs, which limit the closing of the flanges, sub- 
stantially as and for the purposes specifled." This claim relates to 
a yoke clasped around a brake beam, witli extended flanges, through 
which a boit is inserted upon which to hang the safety chain. In 
actual use, the operating nut at the end of the boit is screwed np, 
and has a tendency to cause the flanges to bind or rigidly hold the 
safety chain, and to cause the chain itself, when so rigidly held and 
subject to the jolts and jars of senàce, to loosen up the boit. The 
object to be accomplished was to so regulate and control the tighten- 
ing of the boit as to always permit the chain to hang freely over it, 
unbound by the flanges of the clip. To accomplish li^his object, lugs 
are provided, one on each of the inner sides of the flanges, at their 
ends below the boit, so that, in the process of tightening up the boit, 
the lugs, being ûrst brought into contact, interpose effective limite 
to prevent the flanges from impinging upon or binding the chain. 
This is ail plainly disclosed by an inspection of Fig. 5 of the drawings 
of the patent, as follovvs: 




The figure "3" hère represents the lugs, and the figure "5" repre- 
sents the boit passing through the flanges. 

There is no prêteuse that the yoke, flanges, or boit of this claim are 
new, or that the purpose served by them is new. The invention of 
the claim consista simply in the intervention of thèse lugs at the end 
of the clip, to limit tlie effect of tightening the boit, and thus always 
keeping the flanges sutlrtciently apart to prevent their squeezing the 
chain hung over the boit. The question is whether this expédient 
rises to the dignity of "invention," as the terni is employed in the 
patent law. I do not belle ve that every little expédient resorted to, 
not in an abstruse art or pioneer invention, but in ordinary physics, 
for the purpose of more effectual'y applying the well-known laws of 
force, should be easily monopolized. Witliout any considération of 
tlie prier art, it seerns to me that the employment of the lugs of this 
patent for the purpose stated was a suggestion of common expérience, 
and so obvions and appropriate to prevent the squeezing of the safety 
chain as to be naturally and rationally seized upon by a skilled me- 
chanic at ail familiar with the requirements of railroad service. If so, 
it did not involve invention. Hollister v. Mannfacturing Co., 113 U. S. 
72, 5 Sup. et. 717, 28 L. Ed. 901. GiVen the necessity of holding the 
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fiantes apart, so as not to squeeze the chain, and at the same time 
ke4p[ithe rod over which the chaiii hangs réasonably tight; can any- 
thiiig be more obvions tlian to interpose some solid substance, like 
lugs, to prevent too much implrigeùiént? I think not. But, when the 
prior art is considered, we are not left to the sole resort of obvious- 
ness. The lugs of this patent are shôwn in the cant-hook clip in evi- 
dei^ce, and the mechanical équivalent of the lugs is, in my opinion, 
found in the Preston patent, Ntt, 369,38â,' and the flrst Hein patent, 
No. 361,009. In thèse patents fhé'flahges of the clip are prevented 
from approaching too closely together by the interposition of the 
tension rod, located so as to pass betjweén thé flanges of the clip. In 
my opinion, claim 2 of this pateii'f'is void for want of patentable 
invention and novelty. 

The next and last patent requiring considération in this case is 
No. 466,984, granted to H. B. Kobischung, of date January 12, 1892. 
The flrst and second claims only are alleged to be infringed. They 
are as follows: 

"(1) In a eambered trussed brake beam, the combination, with the compres- 
sion member and the strut or post, of an interposed key or wedge, substantially 
as and for the piirposes specified. 

"(2) In a eambered trussed brake. beam, the combination, with the compres- 
sion member, of a strut or post having a coUar for the compression member, 
said collar provlded with key slots and a key or wedge, substantially as and for 
tUe purposes specified." 

The flrst claim, it is noticed, relates exclusively to the key or 
wedge. The second claim relates to the same key or wedge, 
and also a slot in the collar of the istrut for the insertion of the key. 
The invention of thèse claims may tberefore be considered together. 
It consists in providing a slot for the insertion of a wedge in the collar 
of the strut which clasps the beam, for the purpose of taking up the 
slack between the collar of the strut and the beam, and for the pur- 
pose of overcoming lost motion. The complainants' device involving 
thèse clainig is readily seen in the foUowing eut, Fig. 3 of the patent: 




The circular or bent key, a, b', represent both the slot and the 
key called for by the two claims in question. 

By référence to thè above drawing, it is observed that the key 
of the claim is of a peculiar circulai* or bent shape, and follows a 
toi^tuous channel or sloï made for it transversely across the beam. 
In other words, this device présents a peculiar and unusual cou- 
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structîon. The defendant's device shows a straight wedge, inter- 
posed longitudinally on the concave side of the beam, and between 
it and the convex end of the strut. This appears to me to be noth- 
ing but the common, old-fashioned process of tightening up the 
parts by a straight wedge or key driven in between the parts liable 
to be loosened. The prior art, as fuUy disclosed in the évidence, 
as well as common knowledge and common observation, as it seems 
to me, demonstrate that the key of the defendant's device, as well 
as the function intended to be discharged by it, are old. The claims 
in question, therefore, must, if their validity or patentability be sus- 
tained, be limited to the particular and peculiar construction shown 
in the drawings. It follows that, conceding novelty and patent- 
ability to the peculiar slot and key of complainants' device, the de- 
fendant does net infringe it. Under the rule hereinbefore referred 
to, that whatever would infringe if later would anticipate if earlier, 
any construction of the claims of the patent under considération 
which would make the device of the défendant an infringement 
would render the claims invalid for want of novelty. 

I bave carefully consideréd the argument of complainants' coun- 
sel based on évidence of extensive sales of their brake beam. 
Whether such sales hâve been made as a resuit of construction un- 
der any of the patents involved in this case, or whether they hâve 
been the resuit of the "patent of completion," as the Robischung 
patent, No. 486,218, which is the subject of another suit, is called 
by them, or of other causes, I cannot say; but conceding to com- 
plainants' brake beam, as a whole, the merit of great success and 
popular favor, it does not foUow that it is patentable as a new in- 
vention. Extensive use is strong proof of utility, but not of inven- 
tion. In doubtful cases, extensive use and popular favor might, 
and properly should, turn the scales to the side of invention; but I 
am of opinion that the issue as to patentable invention in certain 
claims, found adversely to complainants, was not left in such doubt 
as to be properly afCected by the extensive nse'of the completed 
product. 

This concludes a considération of ail the claims of the several 
patents sued on in this case. The resuit is, as already shown in 
détail, that, in so far as any of the claims are valid, the same are 
not infringed by the défendant, and the bill must accordingly be 
dismissed. 



CHICAGO EAILWAY EQUIPMENT CO. v. INTERCHANGEABLE! BEAKB- 

BEAM CO. 

(Circuit Court, B. D. Missouri, E. D. January 24, 1900.) 

No. 4,048. 

Patents — Isprinqbmbnt— Car Bhakbs. 

The Robiscbung patent. No. 486,218, for improvements în brakes for rail- 
way cars, claim 5, coverlng a locking device designed to prevent any altéra- 
tion of the camber of the brake beam, constiued, and held valid, but not 
InfWnged. 



This waB, ,a, suit in equity for inf ringenient of a patent. On final 
hearing. 

Paul Bakewell and F. W. Ritter,:Jr., for complainant. 
Noble & Shields and Qeo. S. Paysoh, for défendant. 

ADAMS, District Judge. This is an action for the irif ringement of 
the flftli claim'of letters patent of tliè United States Nb. 486,218, 
granted to Henry B. KobigChùng, Notèmber 15, 1892. TMs claim is 
asfoUows: 

"In a trùssed camberéd brake bçam, tïie comblnatlon, witti a cambered com- 
pression member, a tension meniber, a brkkè head, and a nut for maintalning 
the Camb^, of an Interposed' lockfng devlee, for preventing any iaûteration in 
the camber M the beam, BUbstantlally as-and for the purposes speclfied." 

The patentée, in his speçiflcation, states the, ohject of his invention 
to be. "to prevent any tajnper jng witii the camber of th,e beam after 
it has bçen flnally adjusted, which unaafïiopized and injurious tamper- 
ing wlth the camber of thebeani freqa^ntly takes place i|i attepipts 
to take np or obtain slack inïianging the beam; and this objecf I ac- 
compHstied by interposingtjetwoen. the tension, member and head 
a loclfing dpvice, which pinst be , remqyj^fj or destroyed before the 
camber iO^ the jbeiam can be çhanged." 'J3ie device of this claim is 
verypjniplçf It consista :otinterp6sirig,between thç bpiake head and 
the nut which, contre Js, tlie tension rod,,fi;thîn disk 0|sïocliing plate, 
provided with alip to be turned up after |ie nut iSjScrçTs^edinto posi- 
tion, to prèivent, undçr the penalty of immédiate detect,ion;i any unau- 
thorized ipterferçhce with the nut, so ,as to affect the camber of the 
beapjL.. The hi^tory of thi^ ,inf entioa, .shçwsthajt, after the camber or 
degree of résilient force, iDi the compressipn member ;ha^ been flxed 
and the Jtjeam tested, itsintegrjty and effectivenes^ requirpd that the 
same ghoidd not be subjiççit to-any un^pthorized interférence or inter- 
meddling, ;Tt was:found tb^aiiefliplçjyé^jOf r^ilTOads, in adjusting the 
brak^.lesrer tothereqnireBientB of the sjiy-brake systeip, and for other 
purposes, were in the habit, occasionally, of making their Work easy 
byl^josenijisg <xr tightening up thepiitiS ot the tension irod, thus di- 
minphing opinciPeasingthçKçamber pf the; beam, ia oij^er to make the 
reqiuiaite variation jn . tl^e positioat of i the brake levejE, This practice 
prpvfid .hjgbly detrimentalj to,;the,effeetiYei\€ssa of i^e bparo, and it be- 
camé à matter of serious concern to the manufacturers to know 
whether the ineffectiveness of the beam, in given cases, was their 
fault or the fault of the railroad operatives. The purpose of the in- 
venter of the device of claim 5 wa,s to,disçPYer something. which could 
serve as a détecter, to aÉord/the mapùfàctiirers an oppbrtunity of 
ascertaining whether their beams hàd been tampered with after de- 
livery, andj incidentally, by reason of the certainty of détection, to 
prevent any such tampering. The lip, in order to serve the purpose 
of the designer, was made of fràngible material, se that, when once 
bent over, it woUd readily break, and not bend baek to the old posi- 
tion, and thuè preTen* the dètectioû of a trespasser. This particalar 
device is found iù à çbi^binatioil of elétuents consisting of a caûibered 
compression inembèr, à tensieh meinber^ â birake head, and a nut for 
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maintaining camber. Thèse éléments, as seen in the case of National 
Hollow Brake-Beam Oo. v. Interchangeable Brake-Beam Co. (just' de- 
cided) 99 Fed. 758, are ail old, and it is claimed by défendant'» coun- 
sel that the additional élément of the locking device is also old. 
ïhey say it is nothing but the old time nut look, which bas been em- 
ployed in mechanical construction for a quarter of a century or more. 
A "nut lock," as such, is deflned to be "a device for fastening a boit 
nut in place, and preventing its beeoming loose by the jarring or 
tremulous motion of machinery." It seems to me that the device of 
the clqiim in question is intended to and does perf orm a function en- 
tirely différent from that of a nut lock. Its popular name, "detector," 
well and tersely describes this function. It produces a new and 
bénéficiai resuit, and does so in a différent way, and by means quite 
unlike those shown in the prior art. The ordinary nut lock serves its 
purpose best when made strong and durable. The device of claim 
5 serves its purpose best when made brittle and readily destructible. 
It is, in my opinion, a meritorious invention, well adapted to meet the 
want created by the necessities attending its use. Does the défend- 
ant ïnfringe? Counsel say it does not, because there is a groove on 
the end of the brake head of the complainant's device, and a raised 
rib on the disk of the locking device, intended to lit into the groove, 
to prevent rotation of the disk, which the défendant does not employ. 
Wliile this groove and rib construction appears in complainant's 
device, it is not called for by the claims of the patent, and is referred 
to in the spécification as only a preferential construction. In my 
opinion, this groove and rib are not essential to the invention, and, as 
a resuit, the defendant's failure to employ them does not affect the 
issue of infringement. 

Counsel say that défendant does not infringe because its construc- 
tion is ah old nut lock, and nothing more, and is employed, not as a 
detector, but merely as a nut lock, to prevent the loosening of the nut 
by the jolting incident to service ; and, to substantiate this, they call 
attention to the proof showing that there are two lips on the defend- 
ant's lock, instead of one, as on the complainant's, and that they are 
made, not of brittle or frangible material, but of pliable material, 
such as may be readily turned down, and afterwards bent back, 
without breaking or subsequently disclosing the fact that they had 
been disturbed. I believe the évidence clearly shows this to be 
the defendant's construction. The description of the patent, to 
which référence is made, in daim 5 states: "This object [namely, 
preventing tampering with the camber] I accomplished by interposing 
between the tension member and head a locking device, which must 
be removed or destroyed before the camber of the beam can be 
changed," It is such a destruction of the lip of the locking device 
as prevents its returning to its original position that alone serves 
the purpose of detecting interférence with it. The testimony, as well 
as the spécifications, ail show that this sure and certain destructi- 
bility or breaking of the lip of the device by the act of bending it 
down constitutes the effective détective feature of the claim; iij 
other words, if the device is made of such material as will permit it^ 
being bent back into position, so as not to disclose the fact of disturb- 
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ance, ît affprds witliin itsdf opportanity for defeatîng the very pur- 
posé of thejlivention. 

It is «aid by bomplainanf s counsel that défendant bas no occasion 
to use a nat fock merely, for the reason that the camber or resiliency 
of the compression member does away with the necessity of such a 
nut lock, in thls: that the constant pressure of the nut àgainst the 
threads op the end of the tension rod performs ail the useful fonctions 
of the nut lock. Without doubt, this is theoretically true; but I can- 
not conclude from this fact, as I amjisked to do, that the defendant's 
device is nçcessarily intended to perif orm the f unçtion of a detector, 
\vhen it lacké thie particulàr feature bf ftangibility, whîch alone âts 
it for that serfice. In addition to this, it is not an unreasonable 
thing for any oniB to providé agaiust thè possibility of ineffectiyeness 
bf theoretièal action by the safeguard of a simple, prâctical, and 
well-understood device. Because, therèfore, it appears from the évi- 
dence that thè défendant does not make its device of any frangible or 
e^sily brokeri material, but rather of pliable material, such as may be 
readily turned down and bent back without breaking, I conclude that 
the défendant dbes not infringe the device of claim 5 of this patent. 
The bill must be dismissed. 



THE MANITOBA. 
(District Court, S. D. New York, January 17, 1900.) 

Pbhsokal InjUbïEs— Fall pkom "Jacob's Laddbk" into Hold. 

Whcre a bag sewer in the employ of a 'warehouse company at whose 
flock a steamship was discharglng was dlrected by his employers to go 
Into one of tltetiplds of the vessel to mend eofiee bags, and in golng down 
voluntarlly paade use of a rope làdder, with wooden steps, whicli tiie vessel 
had furnished' to eontractlng stevedores wiio had rigged it In the hatchway, 
1 and after desfiending it in safety was Injured by falling from It in attempt- 
Ing to asceûd It at the close of the day, it was held (1) that the ladder was 
safe and somjd of its kind; (2) that the shipowners owed no duty to the 
libelant to fumish him with a différent kind of a ladder; and (3) that 
the libelant could not recoVer damages frorn the shipowners. 

(Syilabus by the Court.) 

In Admiralty^ Libel for përsonal injuries. 

The lll)elant Was a bag sewer in the employ of a wharf and warehouse com- 
pany, owners of a covered wharf at whlch the British steamship Manitoba was 
dischftrging a cargo of coffee, and .of warehouses adjoining the dock, in which 
thé cofCee or apiart of it was to be stored. A foreman of the wharf company, 
without previous communication with the ship's offlcers or servants, ordered the 
libelant to descend into the No, 1 hold of thè steamship and mend or resew 
some bags in the bottom of the hold. Two o( the four holds of the vessel 
bad permanent iron ladders leading down through the hatchways into the 
hpids, but there wfis no such permanent ladder in the No. 1 hold. The ship's 
bffibers had furriished to eontractlng stevedores, for their use in discharglng 
tbe cargo, a rope ladder with wooden stéps, known as a "Jacob's Ladder," 
wWch had been suspended by the latter in the hatchway and was hanglng there 
when libelant went to the hatch. The stevedores were not at work in this hold 
at the time. The libelant went down the ladder in safety, but testified that it 
^ung so as to make his descènt.upon it diffleult. After completing his work 
for the day hfe attempted to aàcend the ladder, which was then unattached at 
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the bottom, and when part way up fell back Into the hold gnstalnlng palnful 
and serious Injuries. He clalmed (1) that the ladder waa détective and that 
one of the steps slipped on the rope or broke, and (2) that the respondents, 
owners of the vessel, were négligent In not having a permanent iron ladder in 
the hatchway. There was contrary évidence that the ladder was sound and 
Bafe of its kind, and that simllar ladders had been long la use at this place 
wlthout accident. 

George Whitefield Betts, Jr., for libelant. 
Oonvers & Kirlin, for respondents. 

BROWN, District Judge (after stating the facts). The weight of 
testimony shows that the "Jacob's Ladder" was new, sound, good 
of its kind, and that the step did not give way as libelant supposed. 
Such ladders are in fréquent use on board ship and familiar. This 
was in use for two days by many persons and the stanchion behind 
it prevented swaying backwards; it was not unsafe for persons used 
to it. It was voluntarily taken by the stevedore's men; and volun- 
tarily used by them and by the libelant; there was no concealed 
danger about it, and the ship owed no duty to the libelant to provide 
other means of descent to the hold — certainly not except on call for 
it. I think the accident was due to the libelant's foot missing the 
step in some way, or slipping; he was near the top, and near the box 
beam where the swing would be least. 

libel dismissed. 



THE THOMAS TURNBULIi 

(District Court, E. D. Pennsylvania. February 14, 1900.) 

No. 52. 

Negugbncb — Action pou Injurt — Knowledge of Dangbiu 

As a steamship was approaching a dock, a rope ladder was let down 
over the side, to enable a seaman to land upon the pier and make the 
vessel fast, and in the hurry of the moment it was dropped in front of the 
opening of an exhaust pipe connected with a donkey engine. While the 
ship was being moored, or immediately after, libelant, a stevedore, started 
to cllmb on board to seek employment in loading the vessel, which was 
customary at that port, and when opposite the exhaust pipe the engine 
was started for some purpose, and libelant was burned by the escaping 
steam and water. The end of the pipe could bave been seen from the 
pier, and libelant luiew its nature and use. Eelà, that the vessel was 
guilty of no négligence of which libelant could complain, there being no 
daim that he was known to be coming on board when the engine was 
started, and that he must be held chargeable with knowledge of the dan- 
ger, which he could bave seen. 

In Admiralty. This was an action for personal injuries against 
the steamship Thomas TurnbuU. 

Francis C. Adler and John F. Lewis, for libelant. 
Henry E. Edmunds and Convers & Kirlin, for respondent. 

McPHERSON, District Judge. This is an action to recover dam- 
ages for Personal injuries to the libelant, alleged to hâve been caused 
by the respondent's négligence. The facts are as follows: In the 
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afternoon 6f Jtiiie lg,!1896j -thé stèaSrùsMj) Thomas TtitobullMé 
approàchiiig an eIçtator'<*ù:'tïie J&elgw^^^^^ 

she was to take |on hoarid à ç^rgo of gi-âùi, As shenéapeâ me âock, 
a rope ladder was let down over her side im order topermit a seaman 
to land upoa the piéf and ttiake faSt the fliOoring lîiHes. In tie hurry 
of the moment, the ladder was dropped over the exhaust {)ipe connect- 
ed with one of the donkey ejigiûes. Whilê the ship was bëio^ moored, 
or shortly afterwards, — the testimony Goncerning the time of the 
accident is conflicting, and I do not think it necessary to détermine 
the point exactly,:i^the libelant came upon the pier, and inounted the 
ladder, in order to board thé vessel and bffer himself -for.employment 
in the work of loàding. He iè a steveidore by occupation^ and during 
thie mornihg had been employed in loading grain upôn another steam- 
shipion the opposite side of the dock, i That work had been flnished, 
andche had been paidi His; employer there had been a boss stevedor® 
named Thomas Grâce, and, as Grâce waa also under contract to load 
the Turabull, the libelant hoped, and had some réason to expéct, 
thatheiWould be employed upon the Turnbull also. Thieinjury was 
donefjinder the followingicircurastances; It is the eustomdn the dis- 
trict where the vessel was to receive her cargo for stevedores in 
seaCchiiof work to. go, iiKrt; onlyjjto the wharves, but also on: board the 
vessels, where they hope to flnd employaient. Sometiihes they are 
hired on the wharf, and sometimes on the vessel. .iWhether or not 
the respondent knew of this custom does not clearly appear, but I do 
not regard her knowledge as important in the présent action. For 
the case in hand, it majfb^japsnmed that the libelant was doing noth- 
ing improper when hè attempted to board the vessel, whether she 
was still bteing ddcked or had been completely made fast. trobably 
she had been made fast, for the boss stevedore was already on board 
with two men, and was beginning to rig the chutes through which the 
grain was to be i*un in,to::the hatchèi^. But the lit^èla'nit did not ex- 
amine the surroundings iQf the ladder, and. therefore did not observe 
that it had beén let down over the exhaust pipe, although this pipe 
projects from the side of the vessel an inçh or two, arid, while prob- 
ably not ôbtrusive, is easytO be sèen. 4^^ he went up the ladder, and 
reached a, point opposite the pipe, the donkey engine was started to 
perform some work, and steam and hot water were projefeted through 
the pipe, striking his bi'east iànd thigh, ànd doing the injury com- 
plained of. The négligence cliarged is not placing thé ladder in a 
safe and proper place, and working the engine while the libelant was 
going on board. - 

I see no négligence at the time the ladder was put down. There 
was no reason, then, to anticipate that any one was. about to come on 
board, and the ladder was merely inteflded for the teiijporary use of 
the seaman who was making fast the niooring lines ' to the wharf. 
Under such circumstances, the vessel owed the libelant no duty to ex- 
ercise spécial care abouttheparticular point on the ship's side where 
the ladder should be thrown over. If it was afterwards left in the 
same place for the use of any one who mighl désire tb come on board, 
the question of due caneiîb thus maintâiBÎng it might arise. But 
whether it was so left, o» whether thé injury oéeupredWhiîe the tempo- 



THE PEUU. 783 

raiy use was manifestly the only use iu contemplation, I do not find 
it necessary to décide. In either event, I think the libelant used the 
ladder at his own risk. He could easily hâve seen, if he had chosen 
to look, that the ladder was over a pipe projecting from the side of 
the vessel, and his testiniôny shows that he knew what kind of a pipe 
it was. He must be charged with the knowledge that he could thus 
easily hâve gained; and certainly, if he had seen the pipe and had still 
persisted in going on, it could not be successfuUy contended that he 
had not taken the risk of injury. There is no testimony to show that 
the engine was used with the knowledge that the libelant was on the 
ladder. The charge is négligence, and not the willful infliction of 
injury. ! 

The libel must be dismissed, but without costs. 



THE PERIT. 

(District Court, E. D. Pennsylvania. Febraary 15, 1900.) 

Salvaob— Amodnt — TowAGE Sekvices. 

A sailing sliip valued at $60,000 was iri imminent danger of belng de- 
stroyed by fire, which had started in the sheds on a wharf near which the 
ship lay. She was on flre in several places, when a tug ran up under 
her bow, toolc a Une froni , the ship, and towed her away immediately. 
There was no difHculty in towing the ship, and after the two vessels left 
the wharf the péril was over. The injury to the ship did not exceed $150. 
The value of the tug was not more than $3,500. If the tug had not been 
présent, a fire boat would hâve performed the services. The tug was at 
no time in danger. Eelé, that $2,500 should be awarded the tug as sal- 
vage.i ' 

In Admiralty. 

Horace L. Cheyney and John F. Lewis, for libelant. 
Edward F. Pugh ând Henry Flanders, for claimant 

McPHEESON, District Judge. On June 13, 1898, the German 
sailing ship Peru was lying at the bulkhead wharf of the Phila- 
delphia Eeânery, upon the east bank of the Schuylkill river. She 
was a three-masted steel vessel, of 2,096 tons register, three or four 
years old, in good repair, and properly equipped. Her masts were 
of steel, her standing rigging was of steel covered with tarred 
rope, and her running rigging was mainly of Manilla rope. Her 
deck was of steel, covered with pitchpine. Some of her spars were 
of wood, and some were of steel or of iron. Her value was about 
f60,000. She was empty, except for some sand ballast, but was 
soon to be loaded with case oil for Japan. She was lying with her 
head up stream, towards the north, and her starboard side towards 
the wharf. About 50 feet south of her a barge belonging to the 
Atlantic Eeflning Company, containing acid in large iron tanks, 
was moored; and perhaps 100 or 150 feet further down lay two large 
iron vessels, the West Lothian, which was next to the wharf, and 
the County of Haddiagton, which was immediately outside the 

1 As to salvage awarda, see note to The Lamington, 30 C. 0. A. 280. 
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iWest. Xothian, the yards of; the 1 two vessels being interlaced. A 
feftiûe shed, about.SiOQ feet intengthand 10 feet in height, stretch- 
ed along the wharf, and ; coatained in the southern end a large 
quajatity of case oil, àndiinitiio: northern end paraffine wax, and 
perhapSi some other, petroleumippoducts. " The West Lothian had 
onboard a yaluable ; cargo of case oil, but the County of Hadding- 
ton iRaS;in ballast. The tide was flood,. and there was no wind, 
exceptï â' light westerly breeze. AboùtrT o'clock aiflre broke ont 
in the southern eridof the shed,lspr.ead with considérable rapidity, 
and, owing to the Mflammable nature of the materials at hand, burnt 
with fleï-ceness. The tug Joséphine Lincoln was on her way down 
the river, towing two empty canal boats, when she saw the smoke 
from the lire. She immediatëly put oh full speed, dropped the 
canal boats at Gibson's Point, about half a mile distant from the 
refinery, upon the opposite bank of the river, and proceeded at once 
to the scène of the flre. As she came down the river, she was 
overtaken by the King, a large and well-equipped flre boat, be- 
longing to the city of Philadelphia, which was on its way to render 
such aid as might be possible. The two boats approached the wharf 
side by side, and, as they neared the Peru, the captain of the King 
shouted to the Lincoln to go in and save the Peru, while he himself 
wént on to the other end of the wharf. The Lincoln thereupon ran 
up undef the bow of the Peru, took a Une from the ship, and towed 
her away.iiiimediately. At this time the flre had so increased in 
volume and flerceness that the West Lothian — which was earli- 
est exposed— was already seriously injured, although she and the 
County of Haèdington had been promptly towed a way by two pow- 
erful and well-appointed tugs belonging to the reflnery, which were 
kept in constant readiness for spécial service of this kind. The 
barge was in fiâmes, and became a total wreck. The shed was on 
flre from end to end, and the beat on board the Peru was so great 
that the mejtt' could scarcely stay on deck. An attempt had been 
made by the crew to haul the ship ahead, but they were unable 
to move her. She liad taken flre in several places on the starboard 
quarter, and a boat had been lowered over the port side to enable 
the crew to leave in safety and to remove their personal efEects. 
Some burning oil was upon the surface of the water, not far astern 
of the Peru, but the Lincoln was not threatened by this source of 
danger. Ther(^ was no difflculty in moving the Peru, and af ter the 
two vessels .içft the wharf the péril wae over; The ship' s crew 
put out tiie flre on board, which had done little damage, and she 
was slowly towed to Gibson's Point, where the Lincoln attended 
upon her until half past 10 o'clock, whesn the tug was notifled that her 
services were no longer needed. The injury to the Peru probably 
did not exceedliSO, but there can be no doubt that she was in a 
situation of extrepie danger. Everything upon the wharf that could 
be burnt was consumed, as well as the combustible portions of the 
bulkhead itself. The Lincoln is a small irontug of 10 tons capacity, 
50 feet long and ,11 feet wide, with an engine having a capacity of 
110 pounds of steam. She is 24 years old, is manned by four men, 
and her value does not exceed |3,500. Her eaptain received |45 
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per montli, tiie engineer |50, and the fireman and cook each |25. 

Thèse are the relevant facts from which to détermine how much 
salvage should be awarded to the Lincoln for the valuable aid that 
she unquestionably rendered to the Peru. From the flrst, the serv- 
ice was conceded by the ship tô be a salvage service, and before 
the suit was brought some effort was made by the parties to agrée 
upon the proper sum. They did not reach an agreement, but after 
the ship was attached upon a claim of |7,500 the respondent paid 
into court the sum of |l,0(M), with costs accrued to the time of 
payment. This amount was refused by the libelant, and the ques- 
tion for décision now is, how much more, if anything, should be 
awarded to the libelant? In cases of salvage, it is often diiïicult 
to décide how much should be allowed. The éléments to be con- 
sidered are well known, sucli as the danger to either vessel, the 
value of the property at risk, the nature of the service, the near- 
ness of other aid, and the success of the rescuer's effort; but what 
the ûnal conclusion shall be is, after ail, largely dépendent upon 
the eflect produced by the particular circumstances upon the mind 
of the judge. There are no rules to guide him, and the décisions 
dilïer so widely, both in their facts and their conclusions, that 
little help is to be had from this source. Many cases are referred 
to in The Boyne (D. C.) 98 Fed. 444, and in the note to The Laming- 
ton, 30 C. C. A. 280, 86 Fed. 675. Turning, then, to the case before 
the court, and bearing in mind the facts above set forth, I hâve no 
doubt that, if the Peru had not been towed away at the time when 
that service was performed, she would hâve been either destroyed 
or seriously damaged. But it is equally clear that the Lincoln 
was not indispensable. If she had not been there to render the 
service, the King would hâve performed it without delay. The 
Lincoln herself was at no time in danger, and the work she did 
was not of an extraordinary character. The tow was unusually 
deliberate. There was little strain upon either the vessel or the 
crew. If it had not been for the fire, the labor performed would 
hâve merely supported a claim for towage, and this would hâve 
been fully compensated by the payment of |50. But I cannoi help 
being influenced by the value of the property saved, and by the 
imminence and seriousness of the péril to which it was exposed. 
The Tug is not valuable, and was in little danger, but she certainly 
saved the ship either from destruction, or from the loss of many 
thousands of dollars. I hâve not been consciously influenced by 
the testimony concerning the sums agreed upon by the parties as 
salvage for the West Lothian and the County of Haddington. I 
hâve no doubt that the testimony on this point was compétent, — 
since the three ships were exposed to the same danger, under cir- 
cumstances much alike, — but I hâve not felt it necessary to take 
the sums thus paid into account, the other testimony offering suf- 
flcient facts upon which to base a conclusion. 

Taking thèse facts into considération, therefore, I am of opinion 
that the tug should receive the sum of f2,500 (including in this 
award the $1,000, already paid into the registry of the court), and 
a decree may be drawn for that amount, with costs of suit. 
99 F.— 50 
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i MORRIS et al. V. BARTLETT et'al. 

' f, SAMB V. WHITAKBI^ et al. 

■ Iflîistrict Court, E.; D. Pennsylvania. Febrvary 16, 1900.) 

■ ■ '^' ' ' ' ■ ' ■ Nos. 40, 65;' ■ ' '-'■■■ 

JnDaMESï---RteS''j0DiCATÀ. i? .;: 

A Jadgineat In a prpoeeaing In rem In, the admiralty court, that a con- 
traet for, repairs on a vessel did not bind the vessel or her owners, biit that 
It wàs âgretiû that payment should he had out of her earnirlgs,' la a bar 
tp à jersonal action agalnst the owners to tecover lor sueh repairs. 

In Admiralty. 

Joseph Hill Brinton, for libelants. 

Edward F. Pugh ànd Henry Flànders, for respondents. 

McPSËRSON, District Judge. Tliese two Suits rest npon the 
same'causè ôf action, a claim for repairs to the schooner Jennie Mid- 
dleton. ,Ône i& :a proceeding in personain against certain part owners 
of the ve&sèl, and the ôther is a foreign attachment, in which the 
màster aiid the inanaging owners havébeën sùmmoned as gàrnishees; 
but both are foiihded upon the same averment, liamely, that the re- 
pàirs for which the libelânts seek to recover wére done npon the re- 
quest of the master and bf the managing owners, the remaining own- 
ers being peràônally bound by this act of their agents, l'hë défense 
is that thd point is res adjudicata, the sàme question having been 
raised and detei^nined in à ptoceeding in rem against the vessel in 
thç admiralty court for the district of New Jersey. The record in 
thàt case, discloses the fblloWihg factâ': The libelants averred that 
the repairs iverë done at the request of the inaster, while the answer 
of thé respdùdeiits declaréd that the cdntract to repair was made by 
the libëlaints ■ï^ith the managing oWnerSj and that the express agree- 
ment w^s' thàt thé repaît-s were to be paid for out of the earliiùgs of 
thé sclaqôhëi*^ and from no other soiitce. Ofl the issue thus formed, 
tèstimoAy; t<^aS't!aLken, and' upon thé fliial hearing Judge Kirkpatrick 
fôuiid as a' f açt tiiat ■ the kgretement:wa& as the respondents alleged. 
Part df hik opïhioii is as follows: , ' i 

"'in March;, 189^, the gehobiier Jennie Middléton' was in 'the' yard of the 
libelants at CBmaeil, N. J.,^ in heed o£ repaire:'! The; eaptaln did not feel au- 
thorized to détermine the extent pf ithese repairs, and tbe shlpwrights were. 
referred by.him ta Messrs. B^rUett & ^heppard, of Pbiladelphia, who were 
the managing owners of the scliooner, ifor orders respectihg the' same.' Sùb- 
sequently, Mr. ÎS^^ this, oneoftW^ libelants, aûd Mr. Bartlett, ohë of the'man-' 
aging ownersi tnêt at the offlèe of Bartlett & Sheppard, and dlsèissed the 
matter of tàe extent bf the ifet)airs , to .thei schooner, when Mr. Bartlett di-; 
reçted Mr*, Mathis to malfîè oply such repalr? 9S he might deem necessary. 
Mr,,Mathis,,tfieh asked if Messrs. Bartle,tt & Sheppard ,Would pérsonally guar- 
ahty the bllï ïoif the refaits,' towiiich they re^liëd. 'No.' It Is assértëd by Mr.' 
Bartlett,' à'ûà'Mr; G: 'W. Sheppard, Jr., who was présent at the interview, that 
Bartlett said to Mathis that, if he (Matijis') toot: the/job of repairlng the 
«chopneri he ,would be obligea to wait ifor,,his ,pay untll the.schqflner had 
earned the money, and that tb thls Mathis. agreed. Mathis dénies thàt he did 
80 agrée, but I think hls déniai relates tci any express àgreetnent on, his part; 
for'I ani ' satisfled that the Bnflerstanding of the parties w^is tlkàt'tliè repairs 
should be! paid from the earnings ,of the schooner, as haa béen stheir custom 
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In prevtous dealings. It le not by any one alleged that at thls meeting, when 
the repairs were ord«red, anything was said by which It was agreed or sug- 
gested that the repairs should be a lien npoo the boat. * • * The record 
fails to dlsclose any évidence of express eontract for lien, and the only clrcum- 
stance from which It could be Inferred is the refusai of the managing owners 
to pledge their personal crédit for the repairs. I think such inference, how- 
ever, unwarranted, in view of the évidence relating to the agreement of the 
Ubelants to accept payment for repairs to the schooner out of the eamings aa 
they accrued." 

A decree was accordingly entered dismissing the libel. I think 
this decree is décisive of tke présent controversy. The question is 
not whetlier an action in rem and an action in personam may not 
both be brought, either simultaneously or successively, to enforce a 
claim for repairs, but whether, after one form of action bas been 
chosen and the controversy bas been f ully beard on the merits, an un- 
successful libelant may, by a change to another form of action, se- 
cure a second hearing of the cause. The subject-matter of the prés- 
ent suits is the same as the subject-matter of the suit in rem; the 
parties are the samej for the vessel and the stipulation represented 
the interests of ail the owners, and the master appeared for the own- 
ers then as the managing owners appear now; and the only question 
in dispute is the question already decided by Judge Kirkpatrick, 
namely, was the eontract binding upon the owners, or was it expressly 
conûned to her earnings? The vessel could not be bound uniess the 
owners were bound. This décision, having been made directly upon 
the merits, in a suit between the same parties, bef ore a court of com- 
pétent juriBdiction, conceming a matter that was distinctly in issue 
as a ground for recovery, is a final détermination of the question in 
the présent controversy between the libelants and the respondents. 

A decree may be entered in each case dismissing the libel, with 
costs. 



MUNSON y. STRAITS OF DOVER S. S. CO. 
(District Court, S. D. New York. Febmary 3, 1900.) 

1. Arbitration— Agreement to Arbitrate— Action for Brbach. 

An agreement in a charter party to arbitrate any dispute which may 
arise between the parties, being purely executory, and inefCectual, under 
the settled rules of law, to oust the jurisdiction of the courts or debar 
either party from resorting thereto, will aot afford the basis for an action 
by one party to recover damages for its breach, where défendant refuses 
a demand to arbitrate thereunder In the flrst instance, and exercise his 
légal right to bring suit. 

a. Damages— Breach of Agreement to Arbitrate. 

Where no action was taken under an agreement for arbitration beyond 
a demand and refusai to arbitrate, only nominal damages are recoverable 
for the breach of such agreement; the expense incurred in lawyer's fées 
and disbursements In a suit, above the expense of an arbitration, being 
a matter too uncertain and too much within the option of the parties to 
be made the légal basis for damages. 

8. JUDOMENT— EFFKCT AS ADJUDICATION— REFUSAL TO AWARD CoSTS. 

The refusai of a court, when within its équitable discrétion, to award 
costs or disbursements to a successful party, is an adjudication which pr&- 
clùdes such party from maintaiuiug an independent action for their re- 
covery. 
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In Admiralty. On exceptions to libel. 

Wheeler & Cortis and Charles S. Haight, for libelanf 
Convers & Kirlin, for respondent. 

BÉOWN, District Judge. The above libel was flled to recover 
$505.56ythe damages alleged to hâve been sustained by the libelant in 
"lawyer's fées and disbursements" arising from the defendant's re- 
fusai to'arbitrate a matter in dispute between the parties under a 
charter party. The agreement to arbitrate is contained in the fol- 
lowingtclause of the charter: 

"That shOBld any dispute arlsè between the owners and the charterers, the 
matter in dispute shall be referred to three persons àt Ne-wiYork, one to be 
appointfid by each of the parties hereto, and the third by the two so chosen; 
that their; décision, or that of, any two of them, shall be final, and for the 
purpose ot enforcing any aw^rd, thls agreement may be made a riile of the 
court." 

The dispute arose on aclaim of the défendant as owner of the 
steamship Straits of Dovec against the présent libelant, as char- 
terer of the steamship, to extra compensation for a détention of 
the steamer beyond the charter period. The présent libelant of- 
fered to arbitrate that dispute, which'was refused by the présent 
défendant, which thereupoa filed its libel in this court against the 
présent libelant in personam for the recovery of a considérable sum 
for the détention. The case turned upon the proper construction of 
some of the clauses of the charter, and resulted in the dismissal of 
the libel without costs. 95 Fed. 690. In the présent libel it is 
alleged that in that action "the libelant incurred the expense in 
lawyer's fées and disbursements of |555;56"; that "the expense of 
arbitrating the claim would net hâve exceeded the amount of |50";i 
and the libelant therefore claims an "indebtedness to him of 
4^505.56." 

The respondent has filed exceptions (1) that the libelant does not 
State facts sufflcient to constitute a cause of action; (3) that the 
alleged damages are remote and not tècoverable, and (3) are at 
most nominal. 

The agreement in this charter to arbitrate, was purely executory 
and prospective. It related to no particular dispute, but covered 
alike the entire subject of any matter in dispute that might there- 
after arise. If valid, it would debar either party from a resort to 
the légal tribunals and oust the courts of jurisdiction. Such agree- 
ments ever since Lord Coke's time, and even before, hâve been held 
to be no défense to an action in the courts. In Kill v. Hollister 
(1746) 1 Wils. 129, upon a similar défense it was said: 

"If there had been a référence depending, or made and determîned, It mîght 
hàye been a bar, but the agreement of the parties cannot oust thls court; and 
as no référence hais been, nbr any is depending, the action Is well brought, and 
the plaintifC must hâve Judgment" 

In Thompson t. Charnock, 8 Term E: 139, which was an action 
upon a ch9.i:ter party. Lord Kenyon upon demurrer to a plea setting 
u^ a slmiïar agreement to arbitrate, said: 
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"It bas been declded agaln and again that an agreement to ref er ail matters 
In dlfferfflice to arWtratlon Is not sufflcient to oust the courts of law or equlty 
of their Jurisdlction." 

In Scott V. Averj, 5 H. L. 811, an agreement that no action should 
be brought on certain policies of marine insurance until the amount 
of the loss had been fixed by arbitrators, was sustained on demur- 
rer, as an exception to the gênerai rule, which was recognized to be 
as above stated. Baron Martin observes as respects agreements to 
arbitrate the whole matter, that they are "binding and operative 
if the parties choose to act upon them, but revocable at their will" 
(page 829). 

Crompton, J., observes (page 835) : 

"It is a légal incident to every contract that the parties should hâve a rlght 
to resort to a court of law for the settlement of their disputes; and a stipula- 
tion to the contrary is void, as being répugnant to the rest of the contract" 

And the Lord Chancellor (page 847) says: 

"There is no doubt that when a rlght of action bas accrued parties cannot 
by contract say that there shall not be jurisdiction to enforce damages In re- 
spect of that right of action; * * * parties cannot enter Into a contract 
which gives rise to a right of action for the breach of It, and then wlthdraw 
such a case from the jurisdlction of the ordinary tribunals." 

The gênerai principle above stated has been universally foUow- 
ed in this country in very numerous cases, which will be found 
coUated in 2 Am. & Eng. Enc. Law (2d Ed.) p. 570, etc. See In- 
surance Ce. V. Morse, 20 Wall. 445, 450, 22 L. Ed. 365; The Ex- 
celsior, 123 U. S. 40, 51, 8 Sup. Ct. 33, 31 L. Ed. 75; Seward v. City 
of Rochester, 109 N. Y. 164, 16 N. E. 348; 2 Pars. Cont. (8th Ed.) 
p. 708. 

An agreement, however, to submit to arbitration a question of 
price, value, quantity or damage merely, as it does not oust the 
courts of jurisdiction of the cause, has long been held to be valid. 
Scott V. Avery, supra; Hamilton v. Insurance Co., 136 U. S. 242, 
10 Sup. Ct 945, 34 L. Ed. 419, and cases there cited; Perkin» v. 
Light Co., 21 Blatchf, 309, 16 Fed. 513; Delaware & H. Canal Co. 
V. Pennsylvania Coal Co., 50 N. Y. 250; Sweet v. Morrison, 116 N. 
Y. 19, 22 N. E. 276. Thèse constitute a second group of arbitra- 
tion cases wholly distinguishable from the first. 

In many of the cases in which it is held that the agreement to 
refer prospective disputes is no bar to an action, it is also inti- 
mated that the party may hâve an action for damages for the 
breach of the agreement to refer; and it is upon this ground that 
the libelant bases the présent action. But it is a singular circum- 
stance that notwithstanding the fréquent répétition of this inti- 
mation, no case is to be found in which, upon a mère refusai to 
arbitrate and where no action had been taken by either party un- 
der the agreement to refer beyond a mère request and refusai to 
arbitrate, any damages hâve ever been recovered, or any other than 
nominal damages bave ever been indicated to be recoverable, be- 
cause too loose, indeflnite and incapable of vérification. 

There are indeed numerous cases, which may be said to form a 
third group, in which damages hâve been recovered for the re- 
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f ûSîa,i';tO[ pÈQceed after an actij^l Èijtiaission to a;rbi1jraiioii %e^[ beeij 
màdé and entered upon, and wiiich is afterwards reyoked by the 
défendant. In such cases itismanif est that there m^y bç very ap- 
prêi^iablé and deflnite èxpensés, dainages, or Ipsses causèd by the 
reVôcation, which are the direct and proximate r|^'uit of the de- 
feridàpt's breach of the isubmissiôii; in reliance on which the plain- 
titf hfis acted; and for such dàinagés upon the ordinary principles 
of laW, à Tepovery should be had. See cases collated ,^ Am. & Eng. 
Enc. l&yf (2d Ed.) pp. 602, 603. A.11 the cases cited liy the libelant 
in wbiéh damages haTe béen récbtered, are either of this latter 
kind or else belong to the second group of cases aboTe referred to, 
in -which the limited agreement to arbitrate as to pricé, damage, 
etc^, ï^ held to be valid. 

Thé présent case does not belong to either of, thèse two latter 
classes. It is purely an executory agreement to submit, as I hâve 
said, prospective disputés, if àny snch should arise in the future, 
and GOvierlng: also the entire sûbject of dispute; s6 that the pres- 
eht agreement f ails whdlly within the first class of cases referred 
tOv /^BQn suçb a purely executory agreement, wher,e; uo action bas 
been induced or taken by either party beyond an offler and a re- 
fusai ito submit, the ^utborities seeiç to be that only nominal dam- 
ag|^^ 9,re récQverable. In Russ. Awards (8th Ed.) p,' 62, it is said: 

"As. It is ordinarilv dra-wp up, usually only nominal damages are recovera- 
bleioi* tihe breach of tlie^agreement to refer; for the jury generally can hâve 
no tûeans'of calculating the amôunt." 

And this is repeated in Morse, .^rb. p. 96. , 

The case cited of Day v. Bank, iS Vt. 97, has no application hère, 
as in that case there was a submission under the agreement of ar- 
bitral^on, which the défendant refused to attend, after having there- 
by induced the plaintiff to discontinue a prior suit and to discharge 
a sheriff's seizure of property under it. In TattersaU v. Groote, 2 
Bos, &P. 131, Lord Eldon sustained the demurrer to a complaint for 
damages in refusing to submit to an arbitration. He says (page 
135): , . , ,■; 

"This is quite clear, that there is no instance of such an action as the prés- 
ent having ever been brought In a court of law; and it is equally clear that 
though courts , of equity will decree ;the spécifie performance of reasonable 
covenants) whére substantial damages' cannot be obtained In a court of law, 
yet no man I apprehend ever heard of a suit in equlty to compel the spécifie 
performaùce of a covenant lo refer disputes to arbitration. • * » in the 
discussion of Mltchell v. Harrls, 2 Ves. Jr. 129, the counsel were asked by the 
lord chancelier If an action llke the présent had ever been knoivn in a court of 
law, and it was admitted that no instance was to be found. It would be dlffl- 
cult to direct à jury upon what rul'e' to proceed in assesslhg damages in auch 
an action." 

In Streçt V. Eigby, 6 Ves, 815,, it was again stated by the lord 
chancellor that only nominal damages could be recovered for the 
breach of suçii an agreement, except upon a further agreement for 
Iiquida;ted damalges for a refusai to submit. In Brunsdon v. Board 
(1884) 1 Cab. & L. 272, the défendant having T>aid into court one 
shilling as nominal danjages for the breach of the covenant to re- 
fer tô arbitration, it was held that the plaintiff could recover noth- 
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ing but nominal damages for that breach, the court finding that 
there were no merits in tlie plaintiff's demand. In Livingston v. 
Kalli, 5 El. & Bl. 132, indeed, a demurrer to a claim for damages 
for breach of an executory agreement to refer, was overruled. The 
nature of the damages there claimed is not stated; and in référ- 
ence to that point Coleridge, J., observes (page 136): 

"It is said that the damages in such a case can be only nominal; snpposing 
it were so, that would not bar the action; but It seems to me very dlfflcult to 
main tain that the damages In such a case may not be substantial." 

There undoubtedly may be damages arising from the subséquent 
conduet of the parties based upon that agreement, as in Day v. 
Bank, supra; but nothing of that kind is hère alleged. The case 
of Donegal v. Verner, 6 Ir. R. C. L. 504, cited as in accord with 
Livingston v. Ealli, was in fact only an agreement to refer to arbi- 
trators the valuation of a rental; as in Perkins v. Light Ce, 21 
Blatchf. 308, 16 Fed. 513, the agreement to refer related only to 
the value of certain inventions; and of the same nature was the 
agreement in Thomas v. Fredricks, 10 Adol. & E. (N. S.) 775, as to 
a valuer of damage by game. Ail of thèse cases belong to the 
second class of cases above named, and hâve no bearing upon the 
présent case. 

The fact that diligent examination fails to flnd any case in which 
substantial damages hâve ever been recovered for a mère refusai to 
perform an executory contract to refer to arbitration, militâtes 
strongly against the existence of any recognizable légal damage, 
éXcept where some f urther steps hâve been taken by an actual sub- 
mission, or by some other action based on the agreement to refer 
involving actual loss or damage through the refusai to proceed. 

Thé libelant on the argument urged that the produce exchange, 
in its provisions for arbitration, offers a much cheaper forum for the 
sëttlèment of disputes than is found in the courts. Even if this be 
so, this agreement to arbitrate was not an agreement to refer to 
the produce exchange. The libel states, indeed, that "the expense 
of arbitrating the claim would not hâve exceeded |50"; and that 
in the necessary défense of the suit "he incurred the expense in 
lawyer's fées and disbursements of f 555.56." But a hearing before 
arbitrators or before the courts, and the expense of each, is largely 
sUch as the party chooses to make it. If presented in the same way 
before eàch, the proceeding in court should be cheaper, since that 
is free, or nearly so, while arbitrators must be paid. Oounsel may 
as well be employed in the one case as in the other; and in either, 
the amoùnt and kind of counsel employed, and the conséquent ex- 
pense, are largely optional and voluntary, and dépendent also upon 
the thoroTléhness and effectiveness with which a party may désire 
to hâve his case presented. It is impossible to say, therefore, that 
the necessity of expense is gréa ter in the one case than in the other; 
and expenses so fluctuating in their nature and so dépendent upou 
a party's own option are not a proper item of légal damage. 

In Eeggio v. Braggiotti, 7 Cush. 166, Shaw, C. J., says: 

"Bnt the counsel fées cannot be ailowed. Thèse are expenses incurred by 
the party for his own satisfaction, and they vary so much with the character 
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andiiïlstliKiâtBi of the counsel that It wonld be dangerous to pensait him to Im- 
pose such a .ctarge upon an opponeotr ttnd the law measures the expansés In- 
curred In the .njanagement of a suit by the taxable costs." 

In the somewhat similar case of Miller v. Haya, 26 Ind. 380, it 
was heW that sucli expensés for attorney and counsel fées were 
net recoverablç upon an arbitration bond. The same rule is usu- 
ally applied, except in actions upon agreements , of indemnity, or 
actions in tort involving some wanton or malicious injury, where 
punitive damages may be given; in which cases the actual expenses 
to which the plaintiff has been put may be considered by the jury. 
Spe 8 Am. & Eng. Enc. Law (2d Ed.) 673-676; Day v. Woodworth, 
13 How. 363, 372, 14 L. Ed. 181; Oelrichs t. Spain, 15 Wall. 211, 
230, f21i L. Ed. 43. And in admiralty, counsel fées cannot be taxed. 
The Bajtimore, 8 Wall. 377, 388-392, 19 L. Ed. 463. 

Asîde from the above considérations, an allowance of the costs 
and expenses in the prior suit, sèems to be wholly inconsistent with 
the defendant's undoubted légal right to bring that action. Is it 
not a contradiction in terms to say that a man may lawfully bring 
suit, but yet shall be punished for bringing it by being made liable 
to a subséquent suit for the recovery of his opponent's costs and 
expenses therein beyond what the court may hâve allowed in the 
original action? If the original suit is lawfully brought, ail ques- 
tions of costs and expenses therein must be deemed settled and 
ended in the disposition of that cause; otherwise suits might pro- 
ceed thereon ad inûnitum. 

In the présent case, môreover, although the décision in the former 
action was in favor of the présent plaintiff, costs under the équita- 
ble discrétion of the court were not allowed; and the disallowance 
of costs at that time, was an adjudication between the same par- 
ties that the présent plaintiff was not equitably entitled to costs; 
and if so, certainly no independent action like this will lie to re- 
cover them; in that regard the case of Brunsdon v. Board, 1 Cab. 
& El. 272, is in point. 

While it may be possible that cases inay arise in which there are 
damages that are the natural and proximate resuit of a refusai to 
refer to arbitration, I think that damages of the kind hère sought 
to be recovered are not of that character; and considering the vast 
number of cases in which suits hâve been brought in disregard of 
a prior agreement to arbitrate, the absence of any reported case of 
any similar claim for lawyer's fées as damages for the refusai to 
refer, isstrpag évidence that such daims hâve never been regarded 
as proper légal damages for such refusai. Nominal damages not 
being sufflcient to sustain a libel in admiralty (Barnet v. Luther, 1 
Curt. 434, 436, 2 Fed. Cas. 879; The Asiatic Princei [D. C] 97 Fed. 
343, 345), the exceptions are sustained. 
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ROSS V. MERCHANTS' & MINERS' TRAXSP. CO. 

(District Court, D. Rliode Island. January 30, 1900.) 

Admikalty— Collision—Neglioence. 

At a point in a river where tlie dredged cliannel was 400 feet wide, a 
string of scows was ancliored, tlie anelior lieing some 50 feet outside the 
cliannel. to the west thereof, and tlie distance therefrom to the stem 
of the last scow being between 375 and 400 feet. The incoming tide swung 
them directly across the channel. ïliere was no light on any of them, 
uuless on the one nearest the anchor; and the prépondérance of the évi- 
dence was that there was none on it, the offlcers of five steamers going 
down the river during the night, with proper lookouts, testifying that 
there was none. Four of thèse steamers, three of them drawing not over 
8 feet of water, and the other 13 feet, avoided the tow by making a sharp 
déviation to the eastward, the latter having barely room to get by, and her 
stern narrowly clearing some rocks. Immediately on report of the scows 
by the lookout of the fifth steamer, which was heavily loaded and drew 
17% feet of water, her engines were reversed, her helm put to port, and 
she struck the scow nearest the anchor. HeU, that no fault of such 
steamer contributed to the collision, even if the perlions alternative of 
going to the eastward might hâve been more fortunate. 

In Admiralty. 

Kobert D. Benedict and Dexter B. Potter, for libelant. 
Daniel H. Hayne and Archibald 0. Matteson, for claimant. 

BROWN, District Judge. This libel is for the sinking of scow ÎTo. 
4 by the steamer Ohatham on the night of September 3, 1897, at 
about 11 o'clock, in the Providence river, just above Pomham Light. 
The steamer was going down the river. The scow was one of a string 
of four empty scows at anchor. It is very clear tliat the libelant was 
négligent in the anchoriug of thèse scows, and that on that night 
they were a dangerous and unnecessary obstruction to the navigation 
of the narrow and frequented channel. The anchor was placed very 
close to the western edge of the channel. Scow 'No. i was fastened to 
the anchor by a cable with one scow alongside. Scow Xo. 6 was fast 
to the stern of No. 4, and scow No. 12 was fast to the stem of No. 
6. The total distance from the anchor to the stern of the last scow 
was not less than 375 feet, and probably not much over 400 feet. 
The libelant claims that the anchor was 75 or 100 feet to the west 
of the western edge of the channel. In a letter written by him about 
three months after the collision he stated that it was 50 feet to the 
west. The dredged channel at this point is about 400 feet wide, 
with a depth of at least 25 feet. There is abundant évidence that the 
string of scows lay directly across the usual course of steamers. 
They were left to swing freely with the tide, which was coming in, 
and would naturally throw them across the middle of the channel. 
In view of the direct évidence as to their actual location, it is évi- 
dent that the wind, which was very light, and from the northeast, 
was not sufïicient to prevent their swinging with the tide. They 
were from 1,000 to 1,300 feet above Pomham Light, just below which 
the channel makes a sharp tum. Four steamers went down the 
channel before the Chatham, and each was compelled to make a 
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sharp déviation from the usual course, in order to avoid the scows, 
going to the eastward. So little room was theré to the east that the 
Pilgrim had barely room to get by, her stern narrowly clearing Pom- 
ham Eocks by some 25 feet. Tlie Mt. Hope passed within 25 or 30 
feet of the rear scow, and her master says that he was then right over 
the eâstern edge oif the çhanliel,' ;The testimony from the offlcers of 
the steamers Pilgrim, Mt. lïppe, lialtimore, and Whatcheer is in itself 
suifflcient to establish the négligence of the libelant in anchoring, and 
entlreîy corrpboi'ates the téstimohy from the Chatham that the scows 
werè îdirectiy in the proper courbé. It is aiso clear that the libelant 
wae aX fauit in the matter of lights. The évidence for the libelant 
on this point is. inconsistent and unsatisfactory. The libel avers 
"that saJd scows were- well and properly moored, and scow No. 4 had 
a pfbpçr lig'ht set and 'burnîng." In a letter written by the libelant 
D^emjber 12, 1$97, he stàted< "My scow anchorage had the proper 
îight exposed," and that the Chatham "ran into the first scow, or the 
One hâving the light on it." Capt Jaycox, of the tug attending the 
scows,' âboard which wé.i^e këpt the lanterns for the scows, says dis- 
tinctly that but one light was'put on the scows, and that on No. 4. 
Other witnesses for the libelant testify to two lights,-^one on each 
end of the tow. The prépondérance of the évidence for the libelant 
is to the effect that but onè light was placed on the scows. This, 
with the évidence for the défense, 'establishes the faet that the two 
rear scows were without lights, in direct violation of law. Upon the 
question' whèther the Sunkeù; scow. No. 4, carried a' Itght there is 
gréa tel-' conflict. I am ofthie opinion, ho wever, that by a prépondér- 
ance of évidence it appfèars that there was no light on any of the 
scows at 'the time of the collision. The évidence for the libelant is 
tp thèettéct that a laùtern, properly fllled, was lighted, and placed 
on s«o1v No. 4, àt'aboùï 4 o'clock in the afternoon. From that time 
on no pëMon was aboard the scows. In The Westfleld (D, C.) 38 Fed. 
366, it *ftfe said: ; " ■ 

"Whéi-ë compétent offlcers are in their places, attentive to thelr duties, 
and Havigrfting their vessel ' àccôrdlng to what can be seen, their testimony 
that no ligbtiwas seen whlcli ought to hâve been seén. and must hâve been 
seen if pnop^rty burning, 1^ eijtitled to superior crédit if tjieir évidence is not 
outweighed by other circumstances." 

In the présent case we hâve not only the évidente from the Chat- 
ham; but the conflrmatory évidence from four other steamers, that 
there were ttô lights on the scows. This is testimony of the highest 
charaCter; àiià is suppprted by the presumption that in this narrow 
and fret[ueûtéd channèl the ofiScers of thèse steamers perf ormed their 
duties with the usual degl-ee of diligence required at that part of the 
passage dowtt the river. 

The libelant contends that, wherever was the anchorage, and 
whatever the direction of the scows as they lay, and whether they 
were lighted or not, the Chatham should hâve avoided the scows. The 
argument' is that, because the other steamers pasSed in safety, the 
Chatham ighoùld havé done so, and that the only cause that can be 
suggested fpr her failure to avoid a collision is that she did not keep 
a dSigènt lookout. But there is most satisfactory évidence that a 
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proper lookout was maintained. The lookout was at liis proper sta- 
tion, and was attentive to his duties. In the pilot bouse were the 
quartermaster at the wheel, the master, and the flrst offlcer; the 
latter using marine glasses. The steamer was on a proper course, 
running at a proper spéed, and, though the libelant bas carefuUy 
criticised her conduct in every particular, I am satisfied that she was 
in every respect performing her duty. Under the circumstances, the 
fact that a collision occurred does not afîord even prima facie évi- 
dence of négligence. It cannot be inferred that the Chatham did not " 
see the scows as soon as did the other vessels, simply because she 
did not try to avoid the scows by going to the eastward. Excepting 
the Pilgrim, the other steamers were smaller river boats, capable of 
being very easily and quickly handled. .Noue of them drew over 8 
feet of water. The Pilgrim drew but 13, while the Chatham was a 
screw steamer, heavily loaded, and drew 17 feet and 6 inches. That 
the Chatham did not choose to accept the risk of going on the rocks 
to the eastward is évidence neither of a failure to keep a good lookout 
nor of unskillful navigation. Immediately upon the report of the 
scows by the lookout, she reversed her engines, and put her helm to 
port. It is by no nieans certain that it was not the best thing for her 
to do, as she was not capable of as quick handling as the side-wheel 
steamers, and her chance of clearing the rocks to the east was a 
doubtful one. But, even if it were not, the libelant, by his In- 
excusable négligence, had placed the Chatham in such a situation 
that she must choose between perilous alternatives. The fact that 
an order other than that which was given might hâve been more 
fortunate would be insufficient to put the Chatham in fault. The 
Maggie J. Smith, 123 U. S. 349, 355, 8 Sup. Ct. 159, 31 L. Ed. 175; 
The Elue Jacket, 144 U. S. 371, 393, 12 Sup. Ct. 711, 36 L. Ed. 469.- I 
flnd, therefore, that the collision was due wholly to the faults of the 
libelant. The libel will be dismissed, with costs to the libelee. 



THE HOMER. 

(District Court, D. Washington, N. D. February 3, 1900.) 

1. CoixisiON — Défense of Inévitable Accident. 

ïo exonerate a steamer from liability for an injury resulting from a 
collision with a vessel moored at a wharî on tlie ground of inévitable acci- 
dent arising from a latent defeet in her machinery, it must be shovvn that 
such defeet eoilld not hâve been discovered by a person of compétent skill 
in the exercise of ordinary care, and, further, that such defeet necessarily 
caused the accident. 

3. S AME— Evidence Considered. 

Evidence considered, and held, to establish that the collision of a steam- 
ship with a vessel moored to a wharf was due to the fault of the master of 
the steamship. 

3. Same— Suit for Personal Injury— Contributory Négligence. 

Ijibelant was at work on a vessel moored to a wharf, when she was 
struck by a steamship. ïhe steamer sounded no warning, and libelant 
did not know of her approaeh until immediately before the collision, and, 
when called to, he turned to pick up his coat, which contained a oheck. 
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before starting to leave the ressel, and before he could reach the wharf the 
vesselwas struck, and he was seriously injured. Belê, that the faet of 
hls naomentary delay to rescue his coat was not a. défense to an action 
agalnst the offending vessel to recover for his injuries. 
4. Damages— Personal Injuky— Amount op Award. 

An award of $12,000 nlade to a libelant who was a young man with 
an èxpectancy of more than 30 years, for an injury to his back in a col- 
lision, by which his lower limbs were paralyzed, he was caused great sufïer- 
Ing, and would probably, as shown by the évidence, remain a helpless 
cripple through the remainder of his life. 

Suit in rem to recover damages for a personal injury caused by 
the steam schooner Homer runnîng into the brigantine Blakely 
while the libelant was working as a carpenter on the latter vessel, 
which was at the time moored to a dock in Seattle Harbor. Hear- 
ing on the merits. Decree for libelant. 

Martin, Joslin & GriflBin, for libelant. 

Metcalfe & Jurey, for claimant. 

HANFOED, District Judge. From the évidence in this case I 
flnd that the particular^ of the mishap from which this suit arises 
are as follows: At about 7:45 a. m., April 26, 1899, the steam 
schooner Homer was making her way from the Moran Company's 
shipyard to the Schwabacher dock, in the harbor of Seattle, which 
dock extëiids from the eastern shore westwardly into the bay. It 
was! the intention of her captaîn to lay the Homer across the out- 
ward end of the dock, where she was to take on board some spars 
or other timber. The distance from the shipyard to the Schwa- 
bacher dock is, approximately, one mile. The morning was clear. 
There was a stiff breeze from the south, and the tide was slack. 
The Homer has two engines and twin propellers. She had been 
inspected by the United States inspectors of steam vessels less 
than oi^e week before the accident, and ail changes in her equip- 
ment which they required had been made, and her signal bells and 
attachments had been tested by her captain and engineer only a 
few minutes before she started, and were found to be in apparent 
good working condition. In making the run to the dock, only the 
port engine was in oDeration, under a slow bell. The testimony 
does not show what pressure of steam was raised, but her speed was 
about four miles per hour, and her course was north, or nearly so. 
The brigantine Blakely was at the time moored on the south side 
of the Schwabacher dock, her bow pointing towards the shore, and 
her stern being far enough in towards the shore to be well ont of 
the way of vessels coming to the end of the dock. On the north 
side of the dock a British vessel, named the Hatton Hall, was 
moored, with her bowsprit projecting out beyond the outer end of 
the dock. The libelant was working as a ship carpenter on board 
the Blakely, and immediately before the Homer struck her he was 
on deck on the starboard side of the main hatch, facing towards the 
dock and towards his work, which required him to stoop or bend 
his body, and he had no warning or intimation of the Homer's ap- 
proach until the instant of the collision. During the time of the 
raaneuvers of the Homer her captain's position was on her upper 
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deck, abaft the pilot house, and about 7^ feet distant from a ven- 
tilating funnel, through which he was able to communicate with 
the engine room. He was in reach of the handles connected with 
wires and attachments for sounding the gong in the engine room, 
which was the ordinary meaus for directing the engineer. In 
that position he could see ahead, watch the wheel in the pilot house, 
and hear distinctly the gong when it was sounded in the engine 
room. When the Homer had approached to a point which the cap- 
tain estimated to be 50 feet to the east and 200 feet south of the end 
and south side of the Schwabacher dock, the captain pulled one of 
the handles, intending to sound the gong once as a signal to the 
engineer to stop the port engine. At that moment he for the flrst 
time noticed the bowsprit of the Hatton Hall projecting beyond the 
end of the dock, and the discovery seems to hâve diverted his at- 
tention, so that he probably did not notice that the gong did not 
sound in response to his pull. He then, quickly as the motion could 
be made, pulled the same handle twice, intending to sound the gong 
twice as a signal to the engineer to reverse the port engine, and, 
although he noticed in his own mind that the gong did not sound, 
he at once pulled the other handle twice as a signal to the en- 
gineer to start the starboard engine backward. and to th^t move- 
ment the gong responded, and the engineer obeyed the order, but, 
as the engineer had not received any direction to stop or reverse 
the port engine, it continued working aheaa. The effect of the port 
engine going ahead with the starboard engine backing was to swing 
the bow of the vessel to starboard. As soon as the captain notice'd 
the apparent confusion, he stepped to the ventilator and called to 
the engineer to back, and he heard his order repeated in the engine 
room, but he then noticed that the steamer had swung in so far 
that she could not clear the end of the dock, and, being in that 
situation, he ordered the man at the wheel in the pilot house to set 
his wheel hard a-port, which order was instantly obeyed; and, so 
far as the testimony shows, this was the only order given by the 
captain to the man at the wheel, and this was the only movement 
of the vessel's helm. As quickly as he could speak after giving the 
order hard a-port, the cajjtain called to the engineer through the 
ventilator, "Back her like hell," and repeated the same cry one or 
more times, to which the response was given, "She is backing, sir;" 
and it was not until that order was given that the port engine was 
reversed. About the same instant, or within a few seconds after- 
wards, the Homer came upon the Blakely without having given a 
blast of her whistle, or any warning sound. She was swinging to 
starboard under the influence of her helm and the peculiar working 
of her propellers, so that she struck in a glancing and raking man- 
ner, and immediately afterwards commenced to back off. The tes- 
timony does not go into ail the détails of the injury doue to the 
Blakely, but it does show that her forerigging was torn away, a 
yardarm and its braces were broken, and a 12-inch block suspended 
from the arm fell to the Blakely's deck. The position of the libel- 
ant at his work was such that he did not see the approach of the 
Homer until another person near him gave a warning cry just as 
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the Homer was about to strike^ ; Sevecal persous "were near by, and 
they ail made larasb tOiglet over on tbeidock,; The libelont started 
also» as quickly aa aiaaa taken by surprise might be expected to, 
and, as he starÉed> hegrabbed his coat, in the pocket of which he 
had a check for 1234. His testimony shows that he thought of the 
cheqk, and his mo veinent to save it may hâve delayed Mm one or 
twP seconds in getting away. He did not succeed in his effort to 
gpt on the dock, rand he was found, immediately after the collision, 
on the Blakely's deckj badly injured, and suffering extrême agony 
fromian injuryito his back. The 12-inch block which had. been at- 
tacshed as a pendant toitbe broken yardarm was found lying on the 
deok near the libelant. There were no indentations or marks on 
the deck to indicate that it had struck there with any great force, 
and the libelant's back was bruised in a manner to indicate that 
he: had: reçeived the force of the falling block. Ever since the «ccur- 
rence, ; the libelant bas been in a helpless and pitiable condition, 
and a igreat sufferer. He bas no use of bis lowei-ilîmbs, and it is 
reasonably certain that he will remain a helpless cripple during the 
balance iof his life, although the physicians who ha^e attended him 
admit that they cannot say that it is impossible for him to recover. 

The suit is defended on three grounds, which are as follows: (1) 
Inetitable accident. In this the claimant contends that the con- 
duct of the Homer in goirigfout of her course and coUiding with an- 
other vessel which was statiôDary, and moorèd to a dock, was pure- 
ly accidentai, and could not hâve been prevented by the exercise 
of ordinafy prudence and the care and skill on the part of her cap- 
tain and crew which the citcumstances required. (2) The claimant 
contends that the évidence is insuiBcient to shôw clearly that the 
injupy to the libelant was caused by the collision. In this he relies 
upon the admissions of the libelant, and ail the witnesses who bave 
testifled in his behalf, to the eflfect that none of them did actually 
see the block strike the libelant, and the testimony of the man who 
was at the wheel in the pilot house (rf the Homer, to the eflfect that 
the block did not fall to the deck of the Blakely, but flrst struck on 
top of the galley of the Homer, and then, as she backed away from 
the Blakely, it was drawn overboard, and afterwards hung over the 
starboard rail of the Blakely. (3) Thie claimant sets up as a com- 
plète défense that the libelant is wholly responsible for his own 
injury by reason of his deliberate and reckless disregard of his du- 
ty to get out of the way immediately, and it is cototended that there 
was deliberate and reckless disregard: of his own safety on the part 
of the libelant shown by his effort to save his coat ahd bank check. 
Ail of thèse contentions are, in my opinion, destitute of any merit 
whatever. Kevertheless, as able counsel hâve been lëd by zeal in 
the cause of their client to make thèse défenses éarnestly and in 
good faith, I hâve given each of them serions attention, and will 
endeavor to give reasons for deciding adversely. ; i ; , 

It is insisted that the Homer was swung from her proper course, 
and that her speéd could not be checked in time to prevent the col- 
lision, by an accident, which accident was "inévitable," because a 
soft métal tube, called a "pintle," set in the upper deck, through 



THE HOMER. 799 

which the wire for sounding the gong in the engine room passes, 
had become bent, so as to prevent proper action of the wire when 
the captain pulled the handle, and that this was a latent defect 
in the equipment of the vessel, — that is to say, it had not been dis- 
covered by the captain, — and in conséquence of this latent defect 
the gong did not sound when the captain attempted to give three 
bells to stop and reverse the port engine, and, in conséquence of 
the gong not sounding, the engineer did not stop or reverse the port 
engine, and in conséquence of this failure the port engine continued 
to drive ahead after the starboard engine had been started backing, 
and had the efCect to swing the bow of the vessel to starboard, and 
to prevent her momentum from being checked in time to avoid the 
collision. This ail rests upon the erroneous theory that any defect 
in the machinery or equipment of a vessel is a latent defect, and that 
the law will regard any mishap it causes as an inévitable accident, 
for which no liability for resulting injuries will attach to the ship 
or her master, if, upon a careful inspection within a reasonable time 
preceding the accident, by compétent persons, the defect was not 
discovered, and was uiiknown. The law, however, does not excuse 
the use of détective machinery and appliances merely because the 
users fail to discover their defects. The question to be determined 
before condemning ori excusing the responsible party is not whether 
the defects were discovered or known, but thèse: Could the defects 
hâve been discovered by a persan of compétent skill and jndg- 
ment if he acted with a degree of care and vigilance amounting 
to ordinary care and prudence in view of ail the circumstances? 
And, if the defect was undiscoverable by the exercise of ordinary 
care and prudence, did it necessarily cause the accident? In this 
case thè bent pintle is a matter of trifling importance. The fact 
that the bell wire was not in working order could hâve been dis- 
covered by a compétent penson if he was alert and attended to 
his duty at the moment of an atrempt to use the bell, for the ac- 
tion or nonaction of the wire in his grasp would indicate that it 
was not serving its purpose, and the same thing would be indicated 
instantly by the failure of the gong to respond, and the failure of 
the engineer to act. Furthermore, the bent pintle was not the 
sole cause nor the proximate cause of the accident. When the 
intended signais to stop and reverse the port engine failed, the 
vessel would hâve passed clear of the dock, and no harm would 
hâve been done, if she had continued on her course. There was 
no necessity for haste to back the starboard engine, and it was 
the captain's duty to control the movements of the vessel so as to 
keep her from striking the dock or the other vessels moored there. 
If the captain had not ordered the engineer to start the starboard 
engine backward before the port engine had been stopped and re- 
versed, and if he had required the man at the wheel to use the 
helm so as to keep the vessel from swinging to starboard, she would 
not hâve gone ont of her course, and the accident would not hâve 
happened. Hère I find the captain in fault in two particulars: 
First, in signaling the engineer to back the starboard engine with- 
out flrst actually knowing that his intended orders to back and re- 



80Q 99 FEDERAL REPORTER. 

verse the; port engine had been executed by the engineer; second, 
in not giYJpg attention to the helm, which is the means provided for 
controlling the course of a ship under way; and neither one of thèse 
errQrs can beiexcused by reason of an unknown injury to the pintle. 

Beferring to the second ground of défense, there is eertainly 
more than a mère prépondérance of the évidence supporting the 
libelant's contention that the block struck him in the back when 
it fell after being torn from its attachment to the broken yard- 
arm. The Injury to the libelant is just such an injury as would be 
caused by a person struck in the back by such a missile. There 
is not a particle of évidence supporting the contention on the part 
of the claimant that a différent timber or heavy object might liave 
been displaced by some cause other than the collision, and that 
the injury might hâve been inflicted thereby. The block was found 
at the place where it. would naturally lodge on the deck of the 
Blakely, immediately after the injury. This is fully proved by the 
testimony of severa'l witnesses, and the court vifould not be justi- 
fied in rejecting the testimony of a number of unimpeached, disin- 
terested witnesses because the man at the wheel on the Homer has 
given testiinony to the eJBEect that he saw the block fall on the 
galley of the Homer, and go overboard, and that he afterwards 
saw it hanging over the side of the Blakely. I belle ve that his tes- 
timQpy réfère to a différent block, or else he is mistaken in suppos- 
ing that he saw any block. 

The third défense has nothing to rest upon except the fact that 
the libelant was not so nimble in getting out of the way, when 
surprised by imminent danger, as the other persons who were near 
him at the tim.e. In the argument made by counsel for the claim- 
ant, the libelant was severely criticised for the concern which he 
manifested to rescue the bank.check representing over $200, which 
was in his coat. But the law doea not grant immunity to those 
responsible for the négligent use of a dangerous power by which 
others are injured merely because the injured party has failed to 
"save himself by the extpeme swiftness or extraordinary skill of his 
own movementsjiinor will the law deny its protection to a man 
whose mind at the moment of extrême péril involuntarily becomes 
fixed upon his most valuable accumulations, and prompts him to 
try to save something which may be of the utmost impiortance to 
himself andfainily in case of failure to Save himself from severe 
bodily injury, or regard the injured party as being in fault for a 
mère error committed in extremis. Thé libelant is a young man.. 
At the time of the injury he had an ; expectancy of more than 30 
years yet to live; according to the tables of mortality based on the 
average duration of human. life. For his loss of earning capacity, 
his expenseSi conséquent upon his injurj', his suffering,: and the 
misery of having to live as a helpless cripple, he is justly entitled 
to recover substantial damages. I award him |12,000, and costs. 
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BAILEY et al. v. TILLINGHAST. 

(Circuit Court of Appeals, Sixth CirAiit. February 12, 1900.) 
No. 614. 

1. National Banks — Suit by Receivkr against Stockholdeiîs— Jurisdiction 

op Eqditt. 

Tlie reeeiver of au insolvent national bank may maintain a suit in 
equity to enforce an assessment against stoekholders, where sueh assess- 
ment Is less tlian the fuU amount of their liability; and, where tlie question 
of law Involved Is common as to a number of the stockholders, and 
rests upon substantially the same facts, they may be joined as défendants. 

2. Equitt Jurisdiction — Preventing Multiplicity of Suits— Joinder of Dé- 

fendants. 

To authorize a plaintiff to maintain a suit in equity against a number of 
persons, it is not essential that there should be a community of Interest 
between them; but where a common question of law arising upon slmilar 
facts is involved between the plaintiff and each défendant, equity haa 
jurisdiction on the ground of preventing a multiplicity of suits. 

5. National Banks— Liability of Stockholders — Défenses. 

It is incompatible with the policy and purposes of the national banking 
laws to permit mère irregularitles, or even fraudulent practices, in the 
organization or management of a bank created thereunder, to invalidate 
its action, and give ground for a stockholder to repudiate bis obligations to 
the public. 
4. Samb — Incbeasb of Capital — Conclusivbness of Comptrollek's Cehtifi- 
cate. 

The comptroller's certifleate, authorizlng an inerease of the capital stock 
of a national bank, is concluslve of the existence of ail the facts necessary 
to authorize such inerease in favor of the publie and against the subscrib- 
ers to such stock. 
'». Same — Validity of Incrbasb. 

By a resolution duly passed, the stockholders of a national bank author- 
ized an inerease of $300,000 in the capital stock, and under such resolution 
défendants and others subscribed and paid for such stock to the amount 
of $150,000, and received certiflcates therefor, upon which dlvidends were 
paid the same as on the original stock. The names of the subscribers were 
entered on the books of the bank as stockholders, but the inerease was 
not certifled to the comptroller until three years later, the stock belng shown 
during that time in the published statements of the bank as "stock paid 
in, but not certitied." At the end of that time a second resolution was 
passed, redueing the amount of the authorized inerease to $150,000, and 
directing the same to be certifled to the comptroller, which was donc, and 
the inerease was approved by him. The bank was then Icnown to be in- 
solvent, and was immediately thereafter closed, and a reeeiver appointed, 
Beld, that the action of the stoclfholders in redueing tlie amount of the 
inerease was légal, and that of tbo comptroller in approving the inerease 
under the circumstances was proper; that the subscribers l)eeame stock- 
holders, and had no équitable ground upon which to repudiate their liabil- 
ity as such to the creditors of the banlj. 

6. Samb. 

A subscriber to an issue of increased stock authorized by a national bank. 
who was given original stock instead, whieli fact appeared on the faee 
of the certifleate and by the boolvs of the bank, who retains such stock, 
wlthout objection, for three years, and until after the bank lias become 
insolvent, will be presumed to bave known and assented to such change, 
and is precluded from thereafter asking to be relieved from liability as a 
stockholder on that ground. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

99 F.— 51 
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This is a suit in equity, brought by Philip Tillinghast, as receiver of the 
Oolumbia National Bank ,of, Tacoma, , in the state of Washington, an associa- 
tion organized under the national banliing act, agalnst 46 défendants, sued 
as stockholders, for the purpose of rpcovering; an assessment of $61 per share 
of the stock held by them, levied by the eomptroUer of the curreney upon their 
Personal liability on account thereof, : Imposed by section 5151 of the Revised 
Statutes of the United States. The materlal facts as developed by the plead- 
Ings and proofs are as follows: 

The CJolumbia National Bank of Tacoma, Wash., was organized on the 2d 
day of September, 1891, with a capital stock of $200,000, and thereupon en- 
gaged in the banking business at thàt pkce: On the 12th day of January, 
1892, àt the regular annual meeting of the shai-eholders, by a two-thirds vote, 
the sald Shareholders resôlved to inère'ase the capital stock of the association 
in the sutn of $300,000. The resolutlbn passed for that purpose was as f ol- 
lowé: '"U) Resolved, that under the provisions of the act of May 1, 1886, 
the capital stock of this association be increased in the sum of three hundred 
thousand dollars ($300,000), maklng thé total capital flve hundred thousand 
dollars ($S00,000). Furthetresolved, that, as money paid in amounts to fifty 
thôusanà dollars ($50,000); oi- more, thë pirësldent or cashier be authorized to 
certify the saine to the comptroUér ofi?he curreney, and shall so continue to 
certlfy untll thè sald thrée hundred thoUsand dollars ($300,000) Is paid in." 
Thereupon notice was given to eaeh sharéholder of the association, granting 
the privilège to each of thetn of subscWblng for such nuinber of shares of the 
proposed increase of the capital stock as such sharéholder was entltled to, 
according to the number of shares owned by him before the stock was voted 
to be increased. The shareholders hatlng falled to subscribe for such in- 
crease, the books of the association, were opened for subscrlption, and, among 
others, )the ! défendants subscribed for certain shares of the increased stock, 
and paid for their subscriptions. Oertificates of stock for the amount sub- 
scribed toy them, respectlvely, weré issued, and recelved by them, and their 
names were isntered as I shareholders in the stock book and ledger of the as- 
sociation. The whole amount of stock so subscribed by the défendants and 
others, and paid for, amounted to the sum of $150,000. The bank included this 
stock in its statements published, In accordance with the banking act, as 
"capital: stock paid in not eertitied"; and dlyidends were paid by the associa- 
tion in the same manner and to the same estent as dividends upon the orig- 
inal capital stock of the sald association, to the défendants among the rest. 
This $150,000 of stock had ail been taken and paid for by the last day of 
July, 1892i but was not certifled to the eomptroUer as fast as $50,000 tliereof 
was subscribed and paid for; nor was any certlflcate of the increased stock 
certifled to tfae eomptroUer until the 6th day of September, 1895, when two- 
thlrds of thÇ' shareholders of the sald association, acting ,with the approval 
of the eomptroUer of the curreney, and at a meeting called for the purpose, 
voted tOimoâify the said increase of stock of $300,000 by just one-half, making 
it only $150,000, and the total amount of capital stock, original and increased, 
$350,000, Instead of $500,000. Soon after this the officers .of the association 
certifled, to the eomptroUer the fact of sald Increase of $150,000, and that it 
had been;fully paid. On the 23d day of October, 1895, the eomptroUer certi- 
fled In due form that the capital stock of the association had been increased 
in the sum of $150,000, that that sum had been paid in, and that he approved 
of such increase. With thjs certlflcate the eomptroUer transmitted the foUow- 
ing explanatory letter: 

"Mr. W. G. Peters, Cashier, Oolumbia National Bank, Tacoma, Wash. — 
Sir: Inclosed herewith you will flhd my certlflcate, approving the increase 
of the capital stock of your association f rom $200,000 to $350,000, with letter 
to that efCect. In connection with thèse papers, I désire to inform you of 
my reasons for approving this increase of capital stock. On investigation it 
appears that a meeting of the shareholders of the Oolumbia National Bank 
was held January 12, 1892, at which 1,429 of the 2,000 shares of stock were 
represented, 1,394 of which were voted in favor of increasing the capital stock. 
Subseqnently, subscriptions to the increased stock were taken to the amount 
of $150,000, and this amonnt has been certifled by the officers of the bank 
as having been paid in as permanent capital, their certJficates to this efifect 
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being ânteS July 25, 1895. In the meantime It appears that tlie subscribers 
to the Increased stock hâve received the same dividends as the other share- 
holders since the time their money was pald into the bank as capital stock, 
and that no effort appears to hâve been made by them to hâve the increase 
of capital stock certitied to this office in order that the eomptroller's certiûcate 
of approval might be obtalned, and no eomplaints appear to hâve been made 
by them because of this delay, so long as the bank remained In fairly good 
condition. The p^blished reports of condition of the bank hâve advertised 
the amount paid in for increased capital stock as 'uncertifled capital,' holding 
out to the public that the certifled capital of the bank, namely, $200,000, had 
been Increased by the amount so published, to whlch the new shareholders 
tacitly consented. It must necessarily foUow that the patrons of the bank 
hâve considered this 'uncertifled capital' as a part of the permanent capital 
of the bank, and hâve made their deposits with faith in this belief; hence, 
If the baak should at any time in the future become unable to continue busi- 
ness, it would not appear in any way équitable that the subscribers to the 
increased capital stock should be put upon the same footing with the innocent 
depositors, who hâve relied upon the crédit of the bank as maintained by Its 
published reports of condition. For thèse reasons I hâve determined that it 
is my duty to approve the increase of capital stock in the amount certifled by 
the officers of the bank as having been paid. 

"[Signed] Very respectfuUy, James H. Eckels, Comptroller." 

Wben, on September 9, 1895, the above-mentioned modification was resolved 
upon by the shareholders, the affairs of the bank had become criticaUy in- 
volved, and in fact the institution was insolvent. On August 27, 1895, the 
défendant Bailey, in behalf of hiraself and the other défendants, addressed 
a letter to the comptroller, protesting against any increase in the sum of 
$150,000, which had been subscribed, to which letter the comptroller replied 
as foUows: "You are respectfuUy informed that on August 5th the représenta- 
tive of the bank referred to was advised that, in vlew of the fact that the 
whole amount applied for had not been paid in, my certificate authorizing In- 
crease of the capital stock of the bank would not be Issued, as per shareholders' 
resolution of January, 1892." On the 9th day of August, 1895, the comptroller 
addressed a letter to the cashier of the bank, in which he stated that he would 
approve of an increase in the supa of $150,000, upon certain conditions, which 
were that a meeting of the shareholders be called for the purpose of consider- 
ing the question of inereasing the capital stock, the notice to said shareholders 
stating speciflcally tliat the matter of inereasing such stock in the sum of $150,- 
000 should be considered at such meeting, and upon further condition that a 
two-thirds vote of the shareholders should be given in favor of such increase, 
and the légal requirements in référence tbereto were fully eomplied with. It 
was in pursuance of this letter that the stockholders' meeting of September 9, 
1895, was held, at which the modification of the increase of capital stock was 
determined upon by the shareholders. On ttie 24th day of October — which 
was the day after the comptroller had approved the increase of the capital 
stock of the bank in the sum of $150,000, he (the comptroller) direc-ted a 
national bank examiner to close the doors of said banlc, presumably on ac- 
count of its insolvency, and a receiver was appointed. 

Certain other iucidental facts are referred to in the course of the opinion 
whlch foUows, in connection with tlie questions therein discussed. AU the 
défendants demurred to the bill upon the ground that no sufflcient basis for 
équitable relief was therein shown against défendants, or any of them; and 
some of them, more sjTecifically, upon the ground "that the relief sought is 
not of équitable cognizance, because it appears upon the face of the blU that 
complainant had a plain and adéquate remedy at law." The défendants flled 
a cross bill, whereln, upon the ground of matters already stated, and certain 
other facts hereinafter referred to, they prayed that the eomptroller's certifi- 
cate authorizing the increase of capital stock by $150,000, of September 9, 1895. 
should be deereed to be "whoUy null and void, as made without jurlsdiction 
or authority, and that complainant be enjoined from asserting any claim 
against the respondents under or by virtue thereof." The demurrers to the 
original bill were overruled, Judge Taft presiding. The défendants answered, 
ànd a replication was flled. Complainant in the ci.ginal bill answered the 
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crossblU, and complainants thereln flled a replicatlon, and proofs were taken. 
Judge Clark, who preslded in the circuit court on the final héaring, passed a 
deeree for the complainant. His opinion Is reported In 86 Fed. 46. The de- 
fendants IiAve appealed. ' 

F. G. Rôélker, F. B. James, John Ç. Jiealy, Oscar F. Davisson, and 
John Ledyard Lincoln, for appellants, 

Philip Tillinghast, pro se. , 

Béfore LURTON, Circuit Judge, and SEVEEENS and THOMPSON, 
District Judges. 

SEVEKEiNS, District Judge, after having stated the case as above, 
delivered the opinion of the court. 

The first question arising upon this record is whether the complain- 
ant has chosen the proper forum in which to enforce the individual 
liability of the défendants as stockholciers to the creditors of the bank 
in excess of their liability to the corporation for the stock itself, and, 
in connection with this, the related question whether the défendants 
were properly joined, ail in one suit. In behalf of the défendants it 
is earnestly insisted: First, that there was a complète and adéquate 
remedy at law; and, second, that, if they could properly be sued in 
equity, inasmuch as they are liable, if at ail, not jointïy, but severally 
pnly, there is no warrant for suing them coUectively. In support of 
the flrst of thèse contentions, namely, that the remedy at law was 
adéquate, it is pointed out that as to each défendant the question of 
liability and the amount to be recovered (if thqt is open to contest) 
çould be readily ascertained by the ordinary methods of trial in an 
action at law; that the demand is simply for a judgment for a sum 
of money; and, further, that there is no fact or circumstance of an 
équitable charatter involved. In the case of Kennedy v. Gibson, 8 
Wall. 498, 19 ïi. Ed. 476, which .arose not long after the national bank- 
ing act went into opération, suit was brought by bill in equity against 
several stockholders of a national bank by a receiver to recover the 
maximum amount of their spécial lieibility. The bill showed facts 
indicating the necessity for enforcing it to that extent, but did not 
show that the comptroller had made any détermination of that mat- 
ter, or given any direction for enforcing this liability of the stockhold- 
ers. The défendants demurred, and the demurrer was sustained. 
What the grounds of the demurrer were is not stated in the report, 
but the reporter tells us that the case was decided in the court below 
mainly upon the ground that the bill failed to aver that the comp- 
troller had taken any action in the matter. The suprême court held 
that su ch a détermination by the comptroller was a condition précèd- 
ent to the right of the receiver to bring suit against stockholders 
to enforce their liability in excess of their stock; and it seems clearly 
inferable that the court also held that, when the suit was for the 
whole amount of the liability, it must be at law. Other matters were 
discussed and decided in the opinion of the court delivered by Mr. 
Justice Swayne, not relevant to the présent inquirj-. But in the 
course of the opinion, after laying down the proposition that, "when 
the whole amount is sought to be recovered, the proceéding must be 
at law," it is said: "Where less is required, the proceéding may be 
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in equity, and in such case an interlocutory decree may be taken for 
contribution, and tlie case may stand over for the further action of tlie 
court, if such action should prove, to be necessary, until the full 
amount of the liability is exhausted.'* This, it is now said, was a dic- 
tum merely; and undoubtedly it was such in the sensé that it was not 
necessary to the détermination of the case. But it is to be observed 
that^apparently with the sanction of the court — ^Mr. Justice Swayne 
was outlining the proceedings appropriate to the enf orcement of this 
spécial liability of stockholders. If so, this statement of the rule 
is of more weight than is ordinarily attached to a mère dictum. The 
case has been referred to many times since, and its rulings approved 
in gênerai terms by the suprême court, and there has never been 
any dissent from the announcement of the particular rule now under 
considération. Casey v. Galli, 94 U. S. 673, 42 L. Ed. 178, and U. S. 
T. Knox, 102 U. S. 422, 26 L. Ed. 216, were two of such cases decided 
shortly after, and in the latter case the court expressly says that it 
approves and reaflirms the "rule laid down" in Kennedy v. Gribson and 
Casey v. Galli. No particular rule is mentioned, and we think it 
probable that it was meant to afiBrm generally the law "laid down" 
in the previous opinions. Beyond doubt the ruling that, where the 
whole amount of the liability is sougbt to be recovered, the suit must 
be at law, was based upon the fact that in such a case the remedy at 
law is adéquate, and, under the provision of section 723, Rev. St., 
the action must be brought there, and then the stockholder would be 
given the privilège of a trial by jury. The proposition that, where 
less is required, the proceeding might be in equity, is apparently made 
to rest upon the implication that, as the liability would not thereby 
be exhausted, and further proceedings might be necessary, it would 
accord with the principles and practice of courts of equity that, the 
question of liability being once determined by decree, no new suit 
would be necessary, but the remuant of liability could be enforced by 
supplementary proceedings, one or more, and thus would be promoted 
one of the objects of equity in avoiding a mnltiplicity of suits. It is 
said that in such case the proceeding "may" be in equity. The im- 
plication is that it might also be at law, and this seems to give further 
color for the interprétation which we think the other language em- 
ployed fairly imports. Further reasons might be given for according 
a remedy in equity in such cases. The liability of the stockholder is 
in the nature of a trust fund. The proceeds retain that character in 
the hands of the receiver for the benefit of creditors. The collection 
of the assessment does not flnally deprive the stockholder of the sum 
collected. It is provisional only. The comptroUer is, by the consent 
of the stockholder, appointed for the purpose of determining whether 
contribution should be made, and, by approximation, in what amount. 
In most instances the flrst assessment can only be an approximation. 
But in the end, if the stockholder has been required to advance more 
than his proportion of the amount necessary to pay creditors in the 
ratio of the stock he holds to the whole of the capital stock, it is re- 
funded to him. 

Again, while the stockholder is not concerned with the collection 
made from other stockholders, yet he is concerned in the question 
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whether the oihers are in fact stockholders, for the measuBe of his own 
liabilityi will dépend npon tàat Byj a détermination that some stock 
which ha.É been cpunted by the comptroUer as the basisbf hiS assess- 
mehtisnotyalid stock, and se nj(it> assessable, his own Share must 
eventuailyi be.'ibereased. Indeed, in the présent tase some of the de- 
fendantsi onrvfaTiouis grounds are sieeking by cross bill, alleging frauds 
and circumventioris practiced on them, to exoneràte themselves froiû 
the character and liability of stockholders. The recèiver, so far as 
this attëmpt is concerned, represènts ail the other stockholders who 
are interested in retainihg them^ The facts that the recèiver as the 
represenitative of the creditors is seeking to recover a trust fund, and 
that there is a complication of interest in the questions and matters 
involvedy furhish additional grôundsifor holding that a bill in equity 
is anappropiiiate method of procedtiije: wherein to litigate the matters 
in controversy. But it is not necessary to rest the équitable jurisdic- 
tion oyer the case upon that ground,ifor: we are clearly of opinion that 
the bill should be maîhtained for ithe purpose of avoiding a multi- 
plicity of suits. In considering this phase of the gênerai question, the 
other point we hâve justjconsidered is not material; that is to say, 
whether Isuch a proeeeding as this is an appropriate one, considered 
independently of the pecuM'ar dobtrine applicable Under that branch 
of equity which includesits function for preventing a multiplicity 
of suits. Fur this lattéir pnrpose it is immaterial whether the suits 
to be avoided or. preventedi are of a, légal or an équitable character. 
The iobject is the same in either case, and the reasort for the proceed- 
ing is thesame. i ; :; 

There is a «ftmmon (^luestion in the case betweea the, recèiver and 
the défendants, namely, the questioù whether the lattes were released 
from thêir stock subscription by the fact that, whereas the resolution 
for increasing the stock in the sum Jof |300,QOO was tliat; Uttder which 
their subiscription took place, .yetsubsequently; by proceedings to 
which they did not consent, the: proposed increase was reduced to 
1150,000.: The protest înterposed by Bailey.in behalf of himself and 
the othér stockholders to the certification by the comptroUer of the 
modifled ihiîïease of the capital stock of the bank assumes that they 
stood on ythe common ; gtoiind already stated. And thèse circum- 
stances, namely, the great .number of the parties on :0»e side or the 
other, the! identity of the question of law, and the similarity of the 
facts in; the several contrûyersies between the respective parties, are 
the baèls on: which the jurisdiction rests. The object is to minimize 
litigation; not Only in the.interest of the public, but also for the cou- 
venience and. advantageiof the parties. If the recèiver was compelled 
to bring separate suits, it would entail a vast expense upon the fund 
in trying over and over again the identifiai questions of law and fact 
with each sfockholder, and with no substantial advantage to liim, 
but injury, lîatber, in the increased cost in the immédiate. suit, and the 
larger burden upon the fund, created by the many suits against the 
others. , o ? , ■ 

Nor is it necessary, as counsel seem to suppose, that there should 
be any privity idt interest between the Stockholders, other than that 
in the question involved and the kind of relief sought, the right of 
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their daims being common to them ail, in order to bring the case 
within the jurisdiction. In several of the early cases of this class 
which established and conflrraed this ground of equity no such re- 
qoirement was made, and no such fact existed. Mayor of York 
V. l'ilkington, 1 Atk. 282; Lord Tenham v. Herbert, 2 Atk. 483; 
City of London v. Perkins, 3 Brown, Pari. Cas. 602; New Eiver Go. 
V. Graves, 2 Vern. 431. In the origin of its establishment the juris- 
diction was most frequently illustrated upon "bills of peace," so 
called, but, as time has gone on, expérience has proved the utility 
of this doctrine of equity, and its application has been broadened 
and extended to a great variety of subjects and conditions to which 
it is found profitably applicable. A near-by case is that of Louis- 
ville, N. A. & G. Hy. Co. v. Ohio Val. Imp. & G. Go. (0. G.) 57 Fed. 
42, where it was held that a railroad company whose guaranty had 
been indorsed upon the bonds of another company, without author- 
ity, as it was claimed, might maintain a bill in equity against the 
holders thereof to cancel the guaranty on the ground of preventing 
a multiplicity of suits, although it might hâve a good défense at 
law to each of the bonds. Other authorities there cited, and which 
are pertinent also to the présent inquiry, are Eailway Go. v. Schuy- 
1er, 17 N. Y. 592; Supervisors v. Deyoe, 77 K Y. 219; Black v. 
Shreeve, 7 N. J. Eq. 440; Waterworks v. Yeomans, 2 Gh. App. 11; 
and Pom. Eq. Jur. §§ 222, 911, et seq. The éases in which a like 
principle is recognized'ând applied are too numerous for citation. 
Many of them are collected in Pomeroy's Equity Jurisprudence in the 
notes to the sections referred to. It is true there are occasional cases 
where it seems to hâve been supposed that there inust be some com- 
munity of interest,— some tie between the individuals who make up 
the great number; but the great weight of authority is to the con- 
trary, ând there is a multitude of cases which either in terms deny the 
necessity of such a fact or ignore it by granting relief where the 
fact dîd not exist. And, indeed, it îs difficult to flnd any reason 
why it should bé thought necessary. It has no relevahcy to the 
jjrinciple or purpose of the doctrine itsélf, which stands not merely 
as a makeweight when other equities are présent, but as an inde- 
pendent and substantive ground of jurisdiction. 

Upon the merits of the controversy it is contended, flrst, that at 
the meeting of stockholders on January 12, 1892, the resolution for 
an increase of stock in the suni of $30iÔ,000 was not legally passed, 
for the reason that the requisite two-thirds of the stock, which had 
been in form issued was not valid by reason of certain alleged 
frauds and irregnlarities in the issuance thereof; such, for instance, 
as that 1,700 of the 2,000 shares were originally taken ont by par- 
ties who never intended to pay for them, and were not expected to 
do so, and that it was flnally arranged that other parties should 
take and pay for them, which was afterwards done. Objections of 
much the same character are urged against the validity of the vote 
to modify the incj'ease to |1 50,000, on the 9th day of September, 
1895. Ail such grounds of défense may be considered and disposed 
of together. In the flrst place, it is altogether incompatible with 
the policy and pur-poses for which thèse banking associations are 
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cçwted a^â "allowed to do business that mère irregularities, or even 
fraadulentîprftctices, in organiza^ion or management, should whoUy 
invalidate the exercise of their viital functions, and give ground for 
a stockholder to repudiate his, obligations to the public. Tliere 
would be no security in doing business with such institutions. If 
sucli business was done at the p^pil of being undermined and in- 
validated by the development and maiiitenance of such défenses, it 
would destroy public confidence, and the business would come to an 
end* , The stability of the bank's organization and the integrity of its 
maintenance and opérations must be assumed in favor of the public as 
against the stiockholder. If the CQpditions exist which the law pre- 
scr,ibes for jts .existence and the transaction of business, that is 
enough, so far as the public is qoncerned. It is not jneant to say 
that irregularities may not occur so grogs as to authorize the stock- 
holder to intervene, and apply to the proper tribunals for correc- 
tion; but in that case the prqçeeding must be promptly taken, and 
not delayed until the rights of othershave become involved in busi- 
ness, ^ntered upon with the preeumption that the ground is clear, 
or that, if irregularities hâve ocçurred, they hâve been condoned. 
But, second, questions such as t^ese are not left open to contro- 
versy. The comptroller's certiflçate npon which the bank is al- 
lowe(i to begin business, and his fqrtber certiflçate approving an 
increase pr réduction of the capital stock, are conclusive évidence 
of ail facts which he is required to ascertain before the issuance 
thereoif. Thèse facts cover ail that is essentiai tO; authorize the 
bank to begin, and go forward with the character and functions it 
is allowed to assume. Among thèse facts are that the capital stock 
has been lawfuUy sub^cribed, and, In the case of an increase, that 
the incfease has been regularly created, and that it has been paid 
in. The purposes of the act in providing for and making necessary 
the comptroller's certiflçate are that he shall make inquiry, and dé- 
termine the existence of thèse essentiai facts; and make record évi- 
dence, upon which the public may rely, that the required condi- 
tions do in fact exist. The conclusiveness of the comptroller's cer- 
tiflçate is not now open to dispute. It is settled by repeated dé- 
cisions upon the most satisfactory grounds. Casey v. Gralli, 94 
U. S. 673, 42 L. Ed. 178; Ohubb v. Upton, 95 U. S. 665, 24 L. Ed. 
523; McOormick v. Bank, 165 U. S. 538, 17 Sup. Ot. 433, 436, 41 
L. Ed. 817; Bank v. Mathews, 29 C. C. A. 491, 85 Ped. 934; Brown 
V. Tillinghast, i35 0. C; A. 323, 93 Fed. 326. Eqnally conclusive 
is the comptroller's certiflçate in respect of the amount for which 
an assessuipnl shall be made on account of the spécial liability 
of the stpciîhQlders. He is put in that position of authority by 
the act; and the stockholder, when he takes stock, agrées that he 
shall act and décide upon the necessity for calling in the requisite 
sum, and how much is necessary, Jt is not the case of a lia- 
bility imposedi snbsequently to the stockholder's subscription. The 
privilège is given li™ and his associâtes, upon complying with and 
assentirigi^othei provisions which are enacted for safeguarding his 
Qwn and the, public interest, to, engage in the business. The comp- 
troller 19 authorized to détermine what sum shall be advanced, and 
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the stockholder is bound to comply. He will get it back if it is not 
used. It cannot be diverted to any other purpose than the satis- 
faction of bis Personal liability. Eut, while the comptroller's cer- 
tiflcates are conclu sive in regard to the status of the bank and the 
necessity for an assessment, they do not foreclose the question as 
to who are the owners of stock. It is still open to one sued as such 
to say that he never was a stockholder, for in that case he has not 
corne into the compact, and has not submitted to the obligations 
imposed by the statute; but in this collatéral way he can take no 
advantage from any alleged inflrmity of the association arising from 
irregularities or the nonexistence of facts which the comptroller, in 
the exercise of the authority vested in him, has found and certifled. 
We come, then, to the question whether the défendants became 
stockholders by reason of the transactions between themselves and 
the association, the resolutions relating to the increase of stock, and 
the approval of the final action of the stockholders in that regard 
by the comptroller. We entertain no doubt that they did. They 
subscribed, paid for, and received certiflcates therefor. Their 
names were entered in the stock books of the association, and the 
stock was held ont to the public as having been taken. They re- 
ceived dividends upon it, and, so far as appears, were accorded ail 
the rights of stockholders. Thèse relations continued for more than 
three years, and until a time when the prospects of the bank dark- 
ened, without dissent either from their relation as stockholders or 
the conduct of the bank. They then demanded that the comptroller 
should abstain from making the formai certificate which should 
make their standing regular. It is insisted in behalf of the défend- 
ants that the comptroller's action in thus bringing them in when 
the association had become insolvent, and the conséquence of doing 
it being to cast an extraordinary burden upon them, was a fraud; 
and it is pointed ont that the very next day after the comptroller 
gave his certificate of increase and brought the défendants in, he 
closed the doors of the bank. We can find no évidence of fraud in 
what was done by the comptroller. Upon gênerai principles, and in- 
dependent of the spécial requirements of the national banking act, 
we think no one would hesitate to say that a party who had taken 
up and continued for so long a time the relation of a de facto stock- 
holder, enjoying the privilèges and having the chances accruing 
from the relation, should be held estopped from denying his posi- 
tion; that it would be a fraud upon those who had become the 
creditors of the bank for him to disown the obligations which be- 
longed to the character he had assumed. If the comptroller had the 
power to give their holding the stamp of regularity, there was cer- 
tainly nothing inéquitable in his exercising it in the manner he did. 
It is urged that he thus compelled the défendants to come into a 
différent contract from that which they had made; but we think 
not. The provisions of the act entered into their subscription of 
stock. The subscribers took it in contemplation of ail that might 
lawfully happen to the bank, or be done by it. By a two-thirds vote 
the association was empowered to increase or reduce its capital 
stock, and, after having voted an increase, it had power to lessen. 
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sM.«ii rimcireà8è,;aiid to çertify to the comptroUer tlie inerease, as thus 
modifledifor iis certiflcate sanctioning it. In our opimion, the rul- 
ings ef the s!ii|»i!6me court in the Pacific Bank Casest(Delâno v. But- 
ler, 118 U. îSif6â4, 7 Sup. et. 39,^0 L. Ed. 360; Aspinwall v. But- 
ler, 133 U. S. 5&5,:10!Sup. et. 417, 33 L. Ed. 779; Thayer v. Butler, 
141 U. S. 23é, 11 Sup. Cti 987, 35 L. Ed. 711) are practically décisive 
upon this point. Counsel for the défendants, for thei purpose 6t 
distinguishingithose' cases, refer to the fact that in the records on 
which they wete decided it appeared that a by-law oithe associa- 
tion authorized: ithe directors to dispose of the unsubscribed stock 
of the inerease, but we do not think tbat was taken as an essential 
groiliid of décision. The reasoning of the court leads to the conclu- 
sion reached independently of thati circumstahce. Thepower of the 
association at âll timesto inerease or diminish its capital with the 
approtal of the comptroller includes the power there delegated to 
the directobs. The 5y-law merely regulated the exercise of the pow- 
er. 'Wheni, therefore,; thé comptroller certified the inerease of |150,- 
00#; ()recisely the same thing happened as if the original vote had 
flxed the inerease at that sum. The comptroller found that the pro- 
ceedings for the inerease had been according to lawy and that it had 
been subscribed and paid in; and thèse things the défendants can- 
not deny. Theifact that the subsciiption and paynient for the stock 
of inerease preceded th© final vote of the stockholders to make the 
inerease is; not important' Precisely that condition of things ex- 
isted in the Pacific Bank Gases, and it is worthy of note that there, 
as hère,* the Vote to ûccept the smallér amount of inerease took place 
after the bank becaMe infeolvènt, aind on the eveof its. final côllapse. 
It seems propec in this connection to note tbat in the case of 
Bank V. Eaton^ 141 U. S.,227, 11 Sup. et. 984, 35 L. Ed. 702, the dé- 
cision an thesame case in 144 MassuâiSO, 10 N; E. 844, upon which 
Jadge Jacbsoniso muchi pelied in imakdhg someof Ms observations 
in Winter vi iàftastrdng (Gii 0.) STiFed. 508, was reveSsed. Ais', how- 
ever, in Winter v. Armstrong, the proposed inerease never reeeived 
theiapprotal of the comptraller, thereis mo occasioù to criticise the 
conclusion' neâchedi'by the learned judge in thafc caSe. We think, 
therefore, that there is mothing in the: actioin of the comptroller 
which was either irregufep or wcdngful to the défendants. Com- 
plaiat ia naade itiliat the notice given to the stockholders of the meet- 
ing ofSéptembep) 9; 1895, was not long ehough, and that the défend- 
ants werendfcmiotified at âli. :We hâve already: ajonsidered the ef- 
fect bf such irregùlduities as thë flrst of thèse; arid, as to the sec- 
ond; it may bei «added that, as their standing as stockholders was 
not complète, they were not entitled tct vote,' and notice to them was 
nôt required. Beisidés,: they were repudiating the daim to be stock- 
holders, and «laimed to be creditot-s of the bank for the amounts 
they had paid, and that they could âot "be considered as stockhold- 
ers until the' wlioleâmount of stock (meaning the |3<}0,00!P) had been 
subscribed àndipaid dnL^J Beferrdng to the comptroller^s letter to 
fiailey of Septembèr 4, 1895, it is to be observedithat it imported 
no more than that he would not approve o{ the inerease of |30O,0O0, 
voted on JanuqrJ^ 12,d892, for the reason it had'not been paid in; 
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and in no wise impugns b'is subséquent action in approving an in- 
(;rease ot $150,000, whicli liad been paid in, wlien the association 
accepted tliat increase, and requested his approval. Besides, the 
comptroller would not be precluded in his final aùthoritative action 
by an informai communication of this kind. He could not thus dis- 
able himself. 

In behalf of the défendants William A. Groneweg and Louis 
(îroneweg it is insisted that they should not be held as stockhold- 
ers, becaùse, as is said, they subscribed for stock of the increase, 
and weie given original stock instead. The certiflcates issued to 
tliem did not dénote that they were for the increased stock, as was 
(lie case with that issued to the others. It is probable that the dif- 
férence was not regarded as material by them, though, if they were 
not satisfled, they would doubtless bave been entitled to demand 
the kind of stock they had subscribed for. They gave proxies to 
vote on their stock, and this could only be donc upon the assump- 
i ion that it was original stock. The question is more diiïicult than 
that which the position of the other stockholders involves, but we 
are inclined to the opinion that, having regard to the presumption 
of knowledge on the part of stockholders of that which appears up- 
on the face of the books of their corporation, and their long-contin- 
ued acquiescence in their relation as stockholders without investi- 
gation, precludes them from now asking to be relieved. There are 
circumstances in which the association may become the owner and 
hâve the right to dispose of its original stock, and, in the absence 
of proof to the contrary, we must infer that the transfer to thèse 
défendants, the Gronewegs, gave them a good title to the stock. 
The stock then had value. Perhaps there was ground for them to 
hâve proceeded in equity, if they had done so seasonably, to rescind 
upon the ground of mistake, and tender back the stock; but it is 
doubtful whether they can at this late day claim such right. The 
évidence leaves the question whether the Gronewegs hâve not in 
fact known ail along the character of their stock in doubt, but we 
do not détermine how that was, for we are of the oninion that with 
reasonable diligence they should hâve known it, and that it may be 
fairly imputed to them that they did know it. See Rand v. Bank. 
36 C. C. A. 292, M Fed. 349. 

Several cases bave arisen and been decided in other circuits in- 
volving similar subscriptions to this increase of stock in the Co- 
lumbia National Bank, and similar results hâve been reached in ail 
of them. The cases of Bank v. Mathews, 29 0. 0. A. 491, 85 Fed. 
934, and Brown v. Tillinghast, were decided by the circuit court of 
appeals in the Ninth circuit. It was there held that the clause in 
the resolution of the shareholders of January 12, 1892, that as often 
as $50,000 of the proposed increase of |30O,O0O should be subscribed 
for and paid in it should be certifled to the comptroller, should be 
construed as contemplating that the increase should be made by in- 
stallments of $50,000, or multiples thereof, and that the approval of 
the comptroller should be obtained from time to time. We are not 
to be understood as dissenting from that view, although there is 
reason for thinking that the officiais of the bank did not so under- 



812 ; 09 FEDERAL REPORTER. 

stand it, and it would hâve been a rather unusual method of pro- 
ceeding. But it is difflcult to make out what other purpose there 
cqiild Eave been, unless it was that the bank might th.ereby gain a 
bétter standing with the public, or, possibly, tliat tlie new subscrip- 
tîons would be more securely tied. Being of opinion that the de- 
creé of the court below should be sustained upon the gênerai 
grounds we hâve indicated, we hâve preferred to rest our opinion 
upon thèm, rather thân upon the construction of the clause of the 
resolution in question. Ôur conclusion is that the decree of the 
circuit court should be affirmed. 



MBKCANTILE TRUST & DBPOSÏT 00. OF BALTIMORE T. COLLINS 
PARK & B. R. CO. et al. 

(Circuit Court, N. D. GeOrgia. February 7, 1900.) 

No. l!090. 

1.' Constitution AT. La w— State Law Impairing Obt.i&ation op Contbacts— 
GlTY Okdinance. 

llnder the provision of the constitution of Georgia (article 3, § 7, par. 20) 
prohibjlting the législature from authorizing tlie construction of a street 
railroail in a eity or town without the consent of the corpprate authorities, 
the action of such authorities upon an application for. a street-railroad 
francliJse Is the action of thé stote; and an ordinance' granting such a 
franchise: la passed under authority delegated by the state,' and is a law 
of the ^tat.e, wlthin the meaning of the cpntract clause of the constitution 
of the TJni'ted States. 

2. JuKisDicTiON OF Pedebai, Coubts— F^debal Question. 

A suit to enjoin the enîorcement of a city ordinance which has the 
force of a state law, within thef meaning of the contract clause of the 
constitution, on the ground that it Impairs the obligation of a prior' contract 
made by the eity, in volves a fédéral question, which gives a fédéral court 
jurisdictlon, without regard to the cltlzenship of the parties, i 

This is a suit in equity to enjoin the enforcement of an ordinance 
of the city of Atlanta. On demurrers to bill. 

King & Anderson, Goodwin & Hallinan, and Payne & Tye, for 
complainant. 

King & Spalding, Brandon & Arkwright, Kosser & Carter, and 
John L. Hopkins & Sons, for défendant Collins Park & B. K. Go. 

James A. Anderson, City Atty., for défendant city of Atlanta. 

NEWMAN", District Judge. The demurrers to the bill in this 
case raise the question of the jurisdiction of the court. The bill was 
flled by the Mercantile Trust & Depopit Company of Baltimore, a 
corporation of the state of Maryland, against the Collins Park & Belt 
Eailroad Company, a corporation of the state of Georgia, exercising 
its corporate powers in the county of iPulton, and against the city 

: 1 As to Jurisdictlon of cases involving fédéral questions, see note to Balley 
V. Mosher, 11 G. C* A. 308, and, suppleœentary thereto, note to Montana Ore- 
Purchasing Co. v. Boston & M. Cîonsol. Coppér & Sllver Min. Oo., 35 C. C. A. 7. 
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of Atlanta, a municipal corporation of said county of Fulton. The 
purpose of the bill is to enjoin the enforcement of an ordinajice 
wMch authorized the CoUins Park & Belt Bailroad Company to con- 
demn for its use certain parts of the track of the Atlanta Rail- 
way & Power Company, a corporation also of Gteorgia, and of the 
county of Fulton. The complainant is trustée for a large amount 
of bonds issued by the Atlanta Railway & Power Company, and 
the holder of ail of its stock, except 25 shares. 

The first question is as to whether or not the railway and power 
Company is an indispensable party to the litigation. It is con- 
tended that there is a distinction between this case and the case of 
Old Colony Trust Co. v. Atlanta Ry. Co. (decided in this court in 
1899) 100 Fed. 798, in which it was held that the Atlanta Consoli- 
dated Street-Eailway Company was an indispensable party, and, 
as the facts of the case placed it on the side of the complainant in 
the litigation, that that defeated the jurisdiction of the court on the 
ground of citizenship, because in this case substantially ail the stock 
of the railway and power company is in the hands of the nonresi- 
dent trust company. I am not satisfied that this would be sufScient 
to make a distinction between the two cases, and would be indis- 
posed to retain jurisdiction on this ground, but it is unnecessary 
to discuss it further, if a fédéral question exists in the case, as 
claimed by the complainant; and the greater part of the argument 
bas been directed to this latter question. 

The bill allèges that the action complained of is a violation of 
the provision of the constitution of the United States which pro- 
hibits any state from passing a law impairing the obligation of con- 
tracts. In order to détermine this question, it is necessary to dé- 
cide whether the ordinance of the city of Atlanta authorizing the 
Collins Park Company to condemn certain portions of the track of 
the railway and power company is a law of the state, in the mean- 
ing of the provision of the constitution of the United States. It is 
not denied that ordinances of a city, acting in its législative and 
governmental capacity, and proceeding as an instrumentality of the 
state, may be, and often hâve been, held to be laws of the state, 
in this connection; but it is claimed that under the facts hère it 
is not true of the ordinance passed by the governing body of the 
city of Atlanta. 

The city in 1891 granted to certain persons, as the représenta- 
tives of several street-railroad Unes in the city, then having a sepa- 
rate corporate existence, the right to consolidate the same and to 
electrically equip them. It is unnecessary at présent to go into any 
extended discussion of thèse ordinances, for the purpose of reach- 
ing the précise question at issue. It is sufflcient to say that in the 
report of a committee, which was subsequently adopted, the city, in 
granting the rights mentioned, reserved the right to allow any other 
street-railroad company to condemn as much as flve blocks of the 
several lines which subsequently became the Consolidated Street 
Railway, whenever it should be necessary for the purpose of allow- 
ing other street-railroad companies to reach the center of the city. 
The grant now to the Collins Park Company is a right to condemn 
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mpçe th§fi;flTC blocks of the raijTRay apd power coimwiy, whiçh bas 
beqçiftiejifjp ^qessor of the Consaljdated. One questiojijiamong oth- 
em, wb|c^iw|il:be at issue fwhea the merîts of the case are reached, is 
whpther til^jçity-rpserved the.rigbt,to condemn flve blocks in ail of 
the Cppsolidated tracks, or whetheyit reserved the right to condemn 
five blocks of each of the Unes, th#- .consolidation of which was au- 
thorized by the,city at the same time that the reseryation was made. 
The coinplainant contends, and.will <îontend on the h^aring of the 
case, for the former copstrnçtion^ and the défendants for the latter. 

The constitution of the state of Georgia (article 3, § 7, par. 20) pro- 
vides that "the gênerai assembly shall not authori?ç the, construction 
of any gtreiet passengef-railway wjthin the. limita of any incor- 
porated tawn or city, without the consent of the corpprate authori- 
ties." The same provision is contained in the, gênerai street-rail- 
way law of ,îhe state subsequently enftcted. GonsequentJy no street- 
railroad company can lay a track inany of the streets of a city in 
Georgia; without the consent of the, city authorities. In conformity 
with thisprovisionof the; constitution and laws, the city's consent 
was asked and given in 1891 to ithe Consolidated Company, with 
the resertation stated. Consent being asked in 1899 by the Collins 
Part Company ;f or the use of the streets, the city's consent was given 
to the use of a number of streets, as well as its permisgi'on to con- 
demn a portion of: the track of the railway and power company by 
the same -ordinance. Of course, theiprimary authority over ail the 
highwaysiofthe state, as well as the streets of the cities and towns, 
is in the Rtate, and this authority lOvér the same would usually be 
e^ercised .by the législature. The Constitution of Georgia wisely 
provides, however, that even the législature shall not authorize a 
pasçengeiîstreet-railway company to occupy any of the streets of 
a city or town until it has the consent of the authorities controUing 
the aft'air» of the city or town in which such right may be desired. 
Is it not true, then, that this act of consent — of withholding or 
granting the use of the streets of the city for such purposes, and, 
indeed, the entire subject-matter of control of the streets in this 
way — is the act of the state, through the city authorities as its in- 
strumeptality? Does not the provision of the constitution requiring 
such consent before the législative grant becomes effective make 
the action of the city in this respect a part of the législative act? 
The législature grants the use of the streets, subject to the city's 
consent, ajQ.<i is not the city's consent, therefore, a part of the grant? 
Let us examine some of the authorities on the subject, with a view 
to the détermination of this question. It will be unnecessary to 
go very far back in examining the décisions of the courts for the pur- 
pose of elucidating this question. The récent décisions hâve been 
so full and jample on the subject that a few citations will show the 
conclusion that mnst inevitably be reached. 

The first pase on the subject to; which attention need be called is 
the.caçeof Wright v. Nagle, 101 U. Si, 791, 25 L. Ed. 921. This case 
tventîto the suprême court from the state of Georgia, ànd one of 
the questions in the case was whêther the action of the inferior 
court of Georgia in granting a franchise, acting under législative 
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authority, was the action of the state. This was decided in the af- 
firmative. On this subject the court says: 

"We tbink, also, tiat the motion to dismiss must be overruled. It is true, 
the court below disposed of the case by deciding that the state statutes did not 
authorize the Inferior court to grant Miller an exclusive right to maintain 
bridges within the designated limits, and that in so dolng It gave a construc- 
tion to a State statute. It is also true that ordinarily such a construction would 
be conclusive on us. One cKceptlon, however, exists to this rule, and that 
is when the state court 'has been called upon to interpret the contracts of states, 
though they hâve been made in the forms of law, or conformity with state 
législation.' Bank v. Skelly, 1 Black, 436, 17 L. Ed. 173. It has been deeided 
in Georgia that the right to receive toUs for the transportation. of travelers 
and others across a river on a public highway is a franchise which belongs 
to the people collectively. Young v. Harrison, 6 Ga. 130. A grant of this 
franchise from the public, in some form is therefore necessary to enable an 
individual to establish and maintain a toU bridge for public travel. The légis- 
lature of the state alone has authority to make such a grant. It may exercise 
this authority by direct législation, or through ageneies duly established, having 
power for that purpose. The grant, when made, binds the public, and is, di- 
rectly or indirectly, the act of the state. The easement is a législative grant, 
whether made directly by the législature itself, or by any one of its properly 
constituted instrumentalities. Justices of Inferior Court v. Plank Road, 14 
Ga. 486. The complainants claim they hâve such a grant through the agency 
of the inferior court, acting under the authority of the législature. This is de- 
nied, because, as is insisted, the législature bas not given the court power to 
make an exclusive grant. That was the précise question decided below, and, 
under the exception to the rule just stated, is revlewable hère." 

The next case to which attention is called is a case which is very 
much relied on hère by the défendants. Hamilton Gaslight & Ooke 
Oo. V. Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963. 
It is contended that, tested by this décision, the action of the city 
in this case is not a state law, in the meaning of the constitution 
of the United States. The language of the court on this subject is 
as foUows: 

"The plaintiff's flrst contention is tbat there is no statute of Ohio anthorizing 
any city, in which there are already gas works in fuU and complète opération, 
to erect gas works, or to levy a tax for that purpose. If this were conceded, 
we should feel obliged — the plaintifif and défendant both being corporations of 
Ohio — to reverse the judgment and rêmand the cause, with directions to dis- 
miss the suit for want of jurisdietion in the circuit court. The jurisdiction 
of that court ean be sustained only upon the theory that the suit is one arising 
under the constitution of the United States. But the suit would not be of 
that character, if regarded as one in which the plaintiffi merely sought protec- 
tion against the violation of the alleged contraet by an ordinance to which the 
state has not, in any form, given of attempted to glve the force of law. A 
municipal ordinance, not passed under supposed législative authority, cannot be 
regarded as a law of the state, within' the meaning of the constitutional prohi- 
bition against state laws impairing tiie obligations of contracts. Murrav v. 
Charleston, 96 TJ. S. 432, 440, 24 L. Ed. 760: Williams v. Bruffy, 96 U. S. 176. 
183, 24 L. Ed. 716; Water Co. v. Easton, 121 U. S. 388, 392, 7 Sup. Ct. 916, 
30 L. Ed. 1056; New Orléans Waterworks Co. v. Iiouisiana Sugar-Réflning Co., 
125 U. S. 18, 31, 38, 8 Sup. Ct. 741, 31 L. Ed. 607. A suit to preveht the en- 
forcement of such an ordinance would not, therefore, be one arising under 
the constitution of the United States. We sustain the jurisdiction of the cir- 
cuit court because it appears that the défendant grounded its right to enact 
the ordinance in question, and to maintain and erect gas works of its own, 
upon that section of the Municipal Code of Ohio adopted in 1869 (now section 
2486 of the Revised Statutes) providlng that the city council of any city or 
village should hâve power, whenever it was deemed expédient and for the pub- 
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lie good, to erect gas works at the expense of the corporation, or to purchase 
gas Works àîrêady erected thèreiii, which section, the plaintiff contends, if 
construed as conferring the authority claimed, impaired the obligation of its 
contract previously made with the state and the city," 

It is difScult to see how counsel ând aidifferent rule in this case 
from that announced in the former cases and in subséquent cases 
decided by the suprême court. 

The next case to which attention is called is the case of City Ey. 
Co. V. Citizens' St. R. Oo., 166 F. S. 557, 17 Sup. Gt. 653, 41 L. Ed. 
1114. The following quotation from the opinion of the court in that 
case will show sufflciently for présent purposes what was decided: 

"(1) There can be no doubt that the circuit court had jurisdiction of the 
case, notwlthstanjaing the fact that both parties are corporations and citizens 
of the state of lijdlana. It shauld tae borne in mlnd in thls connection that 
jurisdiction depended upon the allégations of 1;he blll, and not upon the facts 
as they substantially turned ont to be. The gravamen of the bill is that 
under tlie act of the gênerai assembly of 1861, and the ordinances of January 
18, 1864, and April 7, 188£>, the Cltizsos' Railroad Company had becoine 
vested with certain exclusive rlghts to operate a street railway In the city 
çf Indianapolls, elther in perpetulty or for the term of thirty years or thirty- 
seven years, which the city had attempted to impair by entering into a con- 
tract with the City Eailway Company to pay and operate a railway upon the 
same streets. >AU that is necessary to establish the jurisdiction of the court is 
to show that the complainant had, or claimed in good faith to hâve, a contract 
with the city, which the latter had attempted to impair. Oonceding that the 
législature of the state alone had the right to make such grant, 'it may,' as 
was observed in Wright v. Nagle, 101 U. S. TÔl, 794, 25 L. Ed. 921, 'exercise 
its authority by direct législation, or through ageneles duly established, having 
power for that piirpbse. The grant, when made, binds the public, and Is di- 
rectly or Indireetly the act of the state. The easement Is à législative grant, 
whether made direetly by the législature Itsëlf^ or by any one of Its properly 
constituted Instrumentalities.' See, also, Saginaw Gaslight Co. v. Saginaw 
City (C. C.) 28 Fed. 629; Weston v. Charleston, 2 Pet. 462, 7 L. Ed. 481; 
Waterworks Oo. v. Hivers, 115 U. S. 674, 6 Sup. Ot. 273, 29 L. Ed. 525. That 
the complainant had a contract with the city is entirely clear. It was so 
held by the suprême court of Indiana in Western Pav. & S. Co. v. Citizens' St. 
R. Co., 128 Ind. 525, 26 N. E. 188, 28 N. E. 88, and 10 L. R. A. 770, in which 
the liabillty of the company for certain street Improvements was discussed 
and passed upon, It is true that by section 11 of the original act of 1861 a 
right was reser^ed to the gênerai assembly to amend or repeal at thelr dis- 
crétion the act authorizing the incorporation of street-milway companies; but 
that was a right reservçd to the gênerai assembly Itself, and was never dele- 
gated, if In fact it could be delegated, to the common council of the city. That 
the city did attempt to impair this , contract by the agreement of April 
24, 1893, with the City Railway Company, and its ordinance ratlfylng the same, 
is equally clear. This contract was entered into in pursuance of a supposed 
right glven by the act of the gênerai assembly of March 6, 1891, known as 
the 'City Charter,' the flfty-ninth section of which enaeted that 'the board of 
public Works shall hâve power * ♦ » to authorize and empower by con- 
tract téléphone, telegraph, electric light, gas, water, steam or street car or 
railroad companies to use any street, aUey or other public place in such city: 
* * * provided, that such eontraets shall. In ail cases, be submitted by said 
board to the council of such city, and approved by them by ordinance before 
the same shall take effiect.' This contract and ordinance of April 24, 1893, 
eyen if otherwise valid, could not be construed to interfère with the rights of 
the complainant to occupy the streets of the city under the act of 1861 and the 
ordinance of January 18, 1864, wlthout eomlng in conflict with that provision 
of the constitution which forblds states from: enacting laws impairing the 
obligation of eontraets. Whether the state had or had not impaired the obli- 
gation of this contract was not a question which could be properly passed 
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upon, on a motion to dismiss, so long as the complainant claimed In its bill 
that it had that effect, and such daim was apparently made in good faith, 
and was net, a f ri volons one. New Orléans t. New Orléans Waterworlis Oc, 
142 U. S. 79, 88, 12 Sup. Ct. 142, 35 L. Ed. 943." 

In the same Yohime (page 673, 166 U. S., page 696, 17 Sup. Ct., 
and page 1160, 41 L. Ed.) is the case of City of Baltimore v. Balti- 
more Trust & Gruarantee Co. This case is important only because 
the court seems to accept the décision of the court below (Balti- 
more Trust & Guarantee Co. v. Mayor, etc. [0. C] 64 Fed. 153) on 
the subject of Jurisdiction, without question. The suprême court 
decided the merits of the matter, and in order to do this it was nec- 
essary to agrée with the court below on the question of jurisdiction. 
There was a contention between the city and a street-railroad com- 
pany as to the power of the city to withdraw a right which it had 
granted to lay double tracks on a certain street, and to restrict the 
Company to laying only one track, after the company had com- 
menced and partly executed the work of laying double tracks. Both 
imrties were citizens of Maryland, and unless a fédéral question 
had been involved there was no jurisdiction in the court to hear 
the case. On this subject Circuit Judge Grolï, deciding the case in the 
circuit court, says : 

"I flnd from the décisions involving the questions I hâve been considering 
that where rights and privilèges hâve been lawfully granted to and accepted 
by either a private or public corporation, and valuable improvements hâve been 
made on the faith of such grant, a contract has been thereby entered Into, 
the impairment of which by a law of the state making such grant, passed by 
the législature thereof or by a municipality authorized by it, or acting under 
the authority of a statute supposed to give the power (the right so to do not 
having been reserved), is forbidden by section 10 of article 1 of the constitu- 
tion of the United States. Trustées v. Woodward, 4 Wheat. 518, 4 L. Ed. 629; 
Chicago V. Sheldon, 9 Wall. 50, 19 L. Ed. 594; Shields v. Ohio, 95 V. S. 319, 
24 L. Ed. 357; New Jersey v. Yard, Id. 104, 24 L. Ed. 352; Railroad Co. v. 
Richmond, 96 U. S. 521, 24 L. Ed. 734; Wright v. Nagle, 101 U. S. 791, 25 
L. Ed. 921; Greenwood v. Freight Co., 105 U. S. 13, 26 L. Ed. 961; Railroad 
Co. v. Delamore, 114 V. S. 501, 5 Sup. Ct. 1009, 29 L. Ed. 244; New Orléans 
Gaslight Co. v. Ix>uisiana Light & Heat Producing & Mfg. Co., 115 TJ. S. 
650, 6 Sup. Ct. 252, 29 L. Ed. 516; Waterworks Oo. v. Rivers, 115 U. S. 674, 
6 Sup. Ct. 273, 29 U Ed. 525; Sioux City St. Ry. Co. v. Sioux City, 138 U. S. 
98, 11 Sup. Ct. 226, 34 L. Ed. 898; St. Louis v. W. U. Tel. Co., 148 U. S. 92, 
13 Sup. Ct. 485. 37 L. Ed. 380; Saginaw Gaslight Co. v. City of Saginaw 
(0. C.) 28 Fed. 529; Coast-Line R. Co. v. Mayor, etc. (C. C.) 30 Fed. 646; Citi- 
zens' St. R. Co. v. City of Memphis (C. C.) 53 Fed. 715; State v. Corrigan 
Consol. St. Ry. Co., 85 Mo. 263; City of Burlington v. Burlington St. Ry. Co., 
49 lowa, 144." 

There was a dissenting opinion by District Judge Morris, but the 
dissent is not as to jurisdiction, but on the merits of the case. 

The next case is a waterworks case, from Texas. Insurance Co. 
V. City of Austin, 168 U. S. 685, 18 Sup. Ct. 223, 42 L. Ed. 626. The 
case is not particularly important hère, except for an expression by 
Mr. Justice White in the opinion as to the récognition of municipal 
ordinances as state laws, which is as follows: 

"Not only were the averments of the bill as to the invalidity of the state 
law adéquate, but so, also, were the allégations as to the nullity of the city 
ordinances. Thèse ordinances were but the exercise by the city of a législa- 
tive power which it assumed had been delegated to it by the state, and were 
99 F.— 52 
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tïierefore, In: legàl' {ntendinêiit, thè: équtvâlient of laws enacted by the state 
Itself,"— citlng^ Oiisy Uy. Go. y. Oltlzeas' St. R. Oo., supra, and cases there 
cited. ■ ■. -■•'■■■■' .:.,::■.•,. ... 

The latest décision by the suprême court, wliich. is important to a 
détermination of this question, is the case of City of Wàlla Walla 
V. Walla WallâWater Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341. 
This was a watërworks case, alsp, ànd a case in whtch the city had 
granted certain 'Mghts to the water company, and subâequently pro- 
posed to erèci'waterworkfe of its own. ' A few extracts from the 
opinion wiil îshoW the vieWs of the court. The allégations' of the bill 
in that case, llpoii which jûrisdictiôn dei)êûded, are teférfed to in the 
opinion as foïlowe: • ' 

"(1) Tàe jvrisdictibu dépends Spècltically' 'ùpon the allégations In the bill 
that defendatats iiisist that the eontraet of the city with the plàintiffi was not 
a valid aad biadirig eontraet, either in respect to the Stipulation binding the 
city not to ereçt,,malntaln, or become interested in any System of waterworlis 
other than thoge of the plalntiff, or in respect to the stipulation for fni'nishing 
water to the éity by plalntiff, and that, regardless of plaintMrs rights, the 
city réfuses to'bfe bound by the eontraet, and isproposlng to bori'owmoney to 
erect'and maintain watërworks Of its own, and become a competitor wlth the 
plalntiff for tl^e! trade a,nd custom of the customers of water; * * * and, in 
short, that the proposed action of the city is in fraud of plaintlff's rights under 
its eontraet with the city, and the protection guarantied to it under the con- 
stitution of the United States." 

, Aîter stating'that thèse, allégations upon their face; raise a ques- 
tion of the powec of the «ity to impair the obligation of its eon- 
traet with the pMntiff, the; ooiirt proceeds to^statë the argument for 
thç defendanii ilï^hich is so inuch likè tHe ,a,rgument for the defen.d- 
aiits in this çnsëithat it will be quotcd, as foUows: ,, i 

"The arguÉieÛt of the défendant in this cOnilëetlOn is thât the'àctlon of the 
city in cohtrâ'cting with the Watèr eotapany," and in pàssing the brdinance Of 
1893 providlng for the érection ôf'waterw:orksj was not in the exercise of its 
soverêignty; that in thèse partlèulars thecity was not aeting as the agent of 
the stkte, but wâs'mérely eierclsing a power aà agent of itis clttzens, and rep- 
resenting solely llheiif proprlètaty" interest; that the coundl in sueh cases, as 
trustée for the' citlàbns, standë In the relat!Du--to them as dîrectors to stock- 
hoiders in a privàte corporatloii, actlHg soleiy as the' agent oftbe'citizens, 
and no wise as thë aient of [thè' statè, and theréfore that neltlièr thè state, rior 
thè' city as its agehtl can be ''^hàrged either if'îih the niaking or the impairing 
of thè original edntfect; that- ter thèse reâsons the constitution bî the United 
States has no àptiiication to the 'eàse; the fédéral court has no jtirlsdibtion, and 
the bill, upon ItS admitted facts, présents ohly a' violation by a citizen of the 
state of its eontraet wlth anothér citizen, ànd the plaliitiflf Is bonnd to resort 
to the state courts for its remedy." 

A further extract from thè opinion éf thé court Will be sufflciônt 
to show wbat was decided aS' to the contention just stated: 

"ït may bè «Àjncedèd as a l^neràl t)rp^Sltion that there is a substantial 
fllstlnction bet-Ween the acts of a mUnicipàlity ks- the agent of tâïê étate for the 
préservation of . peace and the pjJotectlon i of persons ahd property, and its 
acts as the a,gent ,9f ; Jts cjl;izens i f or the çarg an,d Ipiprovenient/bf the public 
property aiid the adaptation of the city f or ' the pijrposes of résidence and busi- 
ness. Questions respecting this" ' distlnetldii ' h'aive ufeuaïly arlsen in actions 
agalnst the municlpality for the négligence of its offlcers, in whleh Its liabllity 
has been held to turn lipon the question whether the dutles of sueh offlcers were 
performed in the exercise of public functloos or merely proprietary powers. 
It isnow sought to a&rry the distinction aJstep further, and to hold that, if 
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a C'ontract be maile by a city in its proprietary eapacity, tlie question whether 
such contract lias been substantially alïected by tlie subséquent action of the 
city does not présent one of impairment by act of tlie state or ilis autliorized 
agent, but one of an ordinary breach of contract by a private party, and hence 
tlie case does not, arise under tlie constitution and laws of the United States, 
and the court bas no jurisdiction, unless tliere be the requisite diversity of 
citizensliip. How far this distinction can be carried to defeat the jurisdiction 
of the court, or the application of the contract clause, may admit of consid- 
érable doubt. If the contract be authorized by the charter; but it is sufiieient 
for the purposes of this case to say that this court, has too often declded, for 
the rule to be now questioned, that the grant of a right to supply gas or water 
to a munieipality and its inhabitants through pipes and mains laid in the 
streets, upon condition of the performance of its service by the grantee, is the 
grant of a franchise vested in the state, in considération of the performance of 
a public service, and, after performance by tie grantee, is a contract protected 
by the constitution of the United States against state législation to impair it. 
New Orléans Gaslight Co. v. Louisiana Ligbt & Heat Producing & Mfg. Ce, 
115 V. S. 650, 660, 6 Sup. Ct. 252, 29 L. Ed. 516; Waterworks Co. v. Kivers, 
115 U. S. 674, 6 Sup. Ct. 273, 29 L. Ed. 525; St. Tammany Waterworks Co. v. 
New Orléans Waterworks, 120 U. S. 64, 7 Sup. Ct. 405, 30 L. Ed. 503; Crescent 
City Gaslight Co. v. New Orléans Gaslight Co., 27 La. Ann. 138, 147. It is true 
that in thèse cases the franchise was granted directly by the state législature, 
but it is equally elear that such franchises may be bestowed upon corporations 
by the municipal authorities, provlded the right to do so is given by their char- 
ters. State législatures may not only exercise their SQvereignty directly, but 
may delegate such portions of it to inf erior législative bodies as, in their 
judgment, Is désirable for local purposes. As was said by the suprême court 
of Ohlo In State v. anclnnati Gaslight & Coke Co., 18 Ohio St. 262, 293: 
'And, assuming that such a power [granting franchises to establish gas 
Works] may be exercised directly, we are not disposed to doubt that it may 
also be exercised indirectly, through the agency of a municipal corporation 
clearly invested, for police purposes, with the necessary authority.' This case 
is directly In line with those above eited. See, also, Wright v. Nagle, 101 
U. S. 791, 25 L. Ed. 921; Hamilton Gaslight & Coke Co. v. Hamilton City, 146 
U. S. 258, 266, 13 Sup. Ct. 90, 36 L. Ed. 9C3: Bacon v. Texas, 103 U. S. 207, 
216, 16 Sup. Ct 1023, 41 L. Ed. 132; New Orléans Waterworks Co. v. City of 
New Orléans, 164 U. S. 471, 17 Sup. Ct. 161, 41 L. Ed. 518." 

Without referring to other décisions of the circuit courts and 
the circuit courts of appeal, référence will be made to the very ré- 
cent décision of the circuit court of appeals for the Sixth circuit 
in the case of Iron Mountain K. Co. v. City of Memphis, 37 C. C. A. 
410, 96 Fed. 113. It may be flrst remarked as to this case that it 
is cited with peculiar appropria teness immediately after the Walla 
Walla Case, because, in the opinion by Circuit Judge Taft, he flrst 
uses this expression: 

"There are many cases in which the suprême court has declared a city 
ordlnance to be a law within the contract clause of the constitution, whieh 
hâve much less of législative character than public forfeitures of rights in 
the streets by municipal législatures. Such a case is that of City of Walla 
Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341." 

And then, after quoting the extract which has been herein given 
from the opinion of Mr. Justice Brown in the Walla Walla Case, 
Judge Taft proceeds: 

"Hère the contract, the obligation of which was found to be impaired, cbn- 
cerned only the furnishing of water to the citizens of a municipal corporation, 
— a subject-matter certainly not regarded as more within the govemmental 
funotions of a city than the supervision and control of the streets, and the 
granting and resuming of public rights therein; and the law which was held 
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to Impair the obligation of the contraet was merely another ordinance provld- 
Ing for the construction of other waterworks by the city. Sueh municipal 
action as the building of waterworlss bas usually been regarded as proprletary, 
ratber than govemmental, and yet the ordlnance dlrecting it was held to be 
a law In ylolatlon of the fédéral constitution." 

So much of the opinion as is exactly in point hère is as follows: 

"Wé corne then to the question, dli? thls resolution violate that part of sec- 
tion. 10, art. 1, of the constitution of th^ TJnlted States declarlng that 'no state 
Bhall ♦ * ♦ pass any * • * jaW impairing the Obligation of con- 
tracts'? First. Was the resolution a' l^wof the state, wlthin the meaning of 
thls clause? It bas frequently been deçîded that where a nannicipal councll 
passes an ordlnance, In pursuance of atithbrity vested In it by the state législa- 
ture, which is législative in its character, and whlch Is merely the exercise 
of delegated authorlty to make laws tllàt the législature might bave made 
directly, such an ordlnance is a" law within the inhibition of the constitu- 
tion. If it Impairs the obligation of a contraet Murray y. Charleston, 96 TJ. S. 
432, 24 D. Ed. 760; U. S. v. New Orléans, 98 V. S. 38i, 392, 25 L. Ed. 225; 
Meriwether v. Garrétt, 102 U. S. 472, 26 L. Ed. 197; Waterworks Oo. v. Eivers, 
115 U. S. 674, 6 Sup. et. 273, 29 L. Ed. 525; City of Walla Walla v, Walla 
Wallk Water Co., 172 V. S. 1, 19 Sup. Çt. 77, 43 L. Ed. 341. If sueh ordinance 
Is 'âdmitUstratlve, ratber than législative, then it is not Within the constitu- 
tlonaî Inhibition, even though it impêtlrs the obligation of a contraet. New Or- 
léans Waterworks Cb. V. Louislana Sùgar-Eeflning Co., 125 U. S. 18, 8 Sup. Ot. 
741, 31 L. Ed. 607. The resolution in the case before us Is admltted to bave 
been passed with ail the forms requirèd, and by the vote necessary to enact 
an ordinance. It çoncerned the oceupancy of the streets, whlch, as we bave 
seen, tbe legislatlvie councll eontrols under delegated authorlty from the state 
legislatUrç, as an agency of the state and a trustée for the public at large." 

But a case has recently been decided in the circuit court for the 
Western division of this district, by Circuit Judge Pardee, which is 
itself sufflcient authority for overruling the demurrer in this case. 
It is the case of Columbia, etc., Trust Co. v. City bf Dawson.^ In 
that case, after it had been argued and submitted, tbere being a diffl- 
culty about the parties, very much as in this case, the court allowed 
an amen^ment raising a fédéral question to be flled. So much of the 
amendment as is important hère is as follows : 

"Your orator shows that notwlthstanding the validity of the aforesaid con- » 
tract contalned In the aforesaid ordinance of Pebruary 21, 1890, and notwlth- 
standing the fact that the bonds were marketed on the faith of said contraet, 
and the waterworks were erected at great expansé, and the Waterworks 
Company complied with the ternis and conditions of the contraet, the said 
city of Dawson haé.by its ordlnauces and conduct attempted to impair the 
obligation of said contraet, and has thereby greatly dimlnished and largely 
destroyed the value of the property of said Waterworks Company, which , 
constltutes the security possessed by the bondholders, and has deprived bond- 
holders of the rentals which were to be paid by said city under said contraet, 
and said action and threatened action of said city are in fràud and destruction 
of the rlghts of bondholders and your orator, as their trustée, under said con- 
traet with the city, and the protection guarantied under the constitution of the 
United States. The aforesaid ordlnance passed by said city councll of Dawson 
on June 27, 1894, whereby said city undertook to repudiate said contraet, was 
an attempt on the part of said city of Dawson to impair the obligation of 
said contraet in violation of the constitution of the United States, and the pro- 
tection thereby guarantied to prlvate rights. The said city has also passed 
other ordlnances and done acts in attempted Impairment of said contraet, 
namely, the ordinance passed by said city of Dawson on Oetober 4, 1894, or- 
dering an élection for the purpose of determining whéther two-thirds of the 

' i No opinion flled. 
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qualified voters of said city should by their assent authorize said city to issue 
$35,000 of 6% bonds for the purpose of buying or erecting a System of water- 
works and an electric llght plant for said city, and tlie ordinance passed by 
said city of Dawson on November 5, 1894, on ttie same subject and to tlie like 
effect, and the holding of the élection on December 12, 1894, pursuant to the 
provisions of said two last-mentioned ordinances, and the carrying of said 
proposition by the requisite two-thirds of the qualified voters of said city, and 
the ordinance passed by said city of Dawson on the 13th day of December, 1894, 
whereby the resuit of said élection was declared to be in favor of the issue 
and sale of bonds for said purposes, as well as the subséquent conduct of the 
said city in giving effect to said ordinances by refusing to pay the water rent- 
als stipulated in said contract, or to levy a tax for the purpose as required by 
the contract, and by claiming that it was no longer bound by said contract. 
AU of said ordinances and acts are an effort and attempt on the part of saîd 
city of Dawson to impair the obligations of said contract under color of a 
claim of authority from the constitution and laws of the state of Georgia, in 
violation and attempted impairment of the protection guarantied to said con- 
tract under the constitution of the United States." 

It will be seen that no part of the action of the city of Dawson in 
the passage of ordinances and resolutions is claimed to be based on 
any spécifie législative authority. ïhe ordinances and resolutions 
were passed under the gênerai power and authority of the city on the 
subject. Yet the court must bave held this action of the city council 
of Dawson, or some part of it, to be a law of the state, because juris- 
diction was retained of the bill, and an injunction granted, pursuant 
to complainant's prayer. My understanding is that jurisdiction was 
retained solely because of the fédéral question raised in the manner 
stated. The case is very similar to the Walla Walla Case, and the 
action of the court was based very largely, I think, on that décision. 

There is no escape from the conclusion that thèse authorities es- 
tablish the proposition that an ordinance passed by a municipal cor- 
poration in its législative and governmental capacity, especially with 
référence to the control of the streets and the granting of rights and 
privilèges therein, is a law of the state, within the nieaning of the 
provision of the constitution of the United States in question. 

It is earnestly contended, however, by the défendants that the 
question which will be at issue in this case, should the court proceed 
with it, is one of the construction of a contract, and that it is not, 
in effect, a law impairing its obligation. As I understand the argu- 
ment, it is that for a municipal ordinance to be a state law, as hère 
contemplated, it should be an ordinance withdrawing a right, and not 
one merely construing the effect of a grant. I am wholly unable to 
see the force of this contention. If a municipality grants a right 
in the streets or otherwise, such as that, when accepted and acted 
upon, a, binding contract cornes into existence between the grantee 
and the municipality, and the city, by a limited construction of the 
effect of the grant, deprives the grantee of a part of the rights ob- 
tained thereby, this would seem to be as mucli an impairment of its 
obligation as if the city should by express action withdraw part of 
the rights so granted. In the Walla Walla Case it is said that the 
contention was that the facts made a case of "only a violation by a 
citizen of the state of its contract with another citizen, and the 
plaintiff is bound to resort to the state courts for its remedy," yet 
that contention was disposed of as has been already referred to. The 
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contention oàjhî^ subject has bëèjQ: stïorigly preséhted by able coun- 
sel, but I àm,iiîi'lj£^ble tp qgçée witb itiiena jn their viewsl I am wholly 
unabie to seelao-w tàe city can impair jthebinding: force and full légal 
effect of a contract any mOre by construction than it could by direct 
■v^itbdrawal of rights granted. It is unnecessary to détermine more 
than this at présent. , Seyeral in|:eresting, features pf the argument 
need not be noticed at this time. No opinion whatever is expressed, 
of course, uppà the merits of the matter in controversy between the 
parties. Tlï^ pnly question for deterininàtion at présent is whetber 
the ordinanqë passed by the city in 180$, Is a law ofthè state, within 
themeaning of the constitutional provision as to the impairment of 
the obligation: of contracts, ànd whether the bill charges a case of 
the making Of à contract, and an effort to impair it, sùflîcient on its 
facëto justify the court in èntertaining jtirisdictiôil of the suit. Be- 
lieving that it does, the case wilï be retained. It wïll be necessary, 
however, in thiS View of the case, fôr the Atlanta Sailway & Power 
Company to be made a party, and its interest will necessarily align 
it with thé crittiplainant. If this is done, the deinurrer will be over- 
fdled; other^isë, thô démarrer will'bè sustainéd for the want of 
necessary parties. 



EDWAEDS et al. v. WEIL et al. 
(Circuit Court of Apîpeals, Sixtli Circuit. Febroary 12, 1900.) 

, : '. r'. ...,. ^,: . ■ „ ■;: No. 72Ô./ , 

MOBTGAGES— PRIORITIES— JCDGMÈNT tlÉiès. 

Plalntiirs, who f urnislied money to pay off a mortgage on property lu 
Tennessee,: pal* the money to their agent, 'who paJd it to the mortgagee, 
receiving |E(.,release of tjie mortgage from the mortgagee, and a new mort- 
gage from tbe mortgagpr tô himself, in trust for plàintifCs, which were 
récorded simultàtiebiisly.^ ' Èeld^ that; the release révésted tltle in the mort- 
gagor for a spécial purpose only, aiud a decree in favor of défendants 
' against the mortgagor dld not attach anfl become a priop lien on the prop- 
erty, uAder Shannon's Co^e, Tenu. §§ 4708, 4710, making a decree of a 
court of record obtalned in the county where the debtor résides a lien on 
the débtor's'land for a pérlûd of one yèar. ■ 

Appeal frOm the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This Is a blU to remove a eloud from the tltle to two fractional lots on 
Chestnut street, in the city of Chattanooga, Tenn. The lots in question orlg- 
inally belonged to A. J. & G. W. Stoops, who conveyed them by deed of trust 
to one Filmoré Gibson, as trustée, to secure a large indebtedness. Subse- 
quently the same lots were conteyed by mortgage deed Of Xeûophon Wheelér, 
m trust to seGùl?« an indebtedness of $6,000 for borrowed moriey to Isaiah and 
Herman Weil. î At the date of this last mortgage approximately $6,000 ré- 
maiued unpaid of the debts secured by the prier conveyance to Gibson, and the 
object of tbls second conveyance was to secure money to dlseliarge the balance 
then due under the Gibson deed, and thus save a foreclosure sale. To aceom- 
plish this purposéj the owner of the property applied tO' the Messrs. Weil for 
a loan upon the eecurity of the property. The Wells agreed to lend the money 
on condition that it should be secured bya flrst lien,, and the money used to 
dlsincumber the property. 'to carry eut this plan, a mortgage was made and 
delivered July 12, 1892, to Wheeler, as agent, for the ïiïessrs: Weil, and the 
money was at the same time pald into hls hands, to be applled by him In dis- 
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•charging the prlor mortgage and securing the title. Whéeler accordingly ap- 
plied the Weil money to the payment of the mortgage debts, and on July 18, 
1892, Gibson made and delivered a quitclaim deed to the mortgagees, acknowl- 
edging the payment and satisfaction of ail the debts secured under the deed in 
trust t0 him. This deed was delivered to Wheeler, to be recorded simulta- 
neously with the mortgage theretofore made to him. Wheeler tliereupon caused 
the said quitclaim deed and the Stoops' mortgage to hlmself, as trustée, to be 
simultaneously recorded as of 10 a. m., July 18, 1892. Within one year there- 
after the complainants caused an exécution upon a money decree of the chan- 
cery court for the county of Hamilton, state of Tennessee, against A. J. & 
W. G. Stoops, to be levied on the lots so conveyed to Wheeler as the property 
of the judgment debtors, and caused same to be sold at sherifE's sale, and be- 
came the purchaser thereof, and they now hold and claim title by virtue of 
said levy, sale, and a sherifE's deed. Subsequently the mortgage to Wheeler 
was f oreclosed, under the power of sale contained therein, and the property con- 
veyed by the trustée to the complainants, who flled this bill for the purpose of 
quietlng their title and removing the clond arising out of the aforesaid sher- 
iff's deed. ■ The circuit court, upon the pleadings and évidence, granted the re- 
lief prayed, and the défendants hâve appealed. 

George D. Lancaster, for appellants. 
Xenophon WTieeler, for appellees. 

Before TAFT, LUETON, and DAY, Circuit Judges. 

LURTOîf, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

In Tennessee judgments and decrees of any court of record, ob- 
tained in the county where the debtor résides at the time of rendi- 
tion, are by statute a lien upon the debtor's land from the time same 
were rendered, for a period of one year from the rendition of the 
judgment or decree. Shannon's Code Tenn. §§ 4708, 4710. This 
statutory lien attaches to after-acquired lands, and continues for a 
year from the date of their acquisition, and a levy and sale within 
that period will overreach and avoid ail intermediate aliénations 
thereof. Greenway v. Cannon. 3 ïïumph. 178; Davis v. Benton, 2 
Sneed, 665; Bridges v. Cooper, 98 Tenn. 394, 39 S, W. 723. The 
contention of the appellants is that when Gibson reconveyed the 
légal title, which had been vested in him as trustée, to the mort- 
gagors, the Messrs. Stoops, the lien of their decree immédiat ely at- 
tached, and that the title obtained under the levy and sale made within 
one year thereafter opéra ted to pass the légal title to them as pur- 
chasers at the sheriff's sale. The appellees, who hold the title ac- 
quired through foreclosure of the mortgage made to Wheeler by 
the Messrs. Stoops, contend. on the other hand, that the seisin thus 
reacquired by the Messrs. Stoops was ouly for a particular purpose 
and use, and not for their own beneflt, but as a mère instrumen- 
tality for passing the title to Wheeler, for the purpose of securing 
the repayment of the money to the Messrs. Weil, who had advanced 
the money to pay off the indebtedness secured by the former mort- 
gage. The question as to whether the lien of the Edwards decree 
attached does not dépend so much upon the duration of the estate 
which vested in the Messrs. Stoops, as a conséquence of the Gibson 
deed of release, as upon the purpose and character of the seisin 
thus reacquired. If the title was beneftcially reacquired, it matters 
little as to its duration, for the lien of the Edwards decree wcald 



S2i 99 FEDERAL REPORTER. 

attach, however Mef. The fafcit that the title was reconveyed simul- 
taneously With itg acquisition is, however, a most important fact in 
determining the bénéficiai Qr„nonbeneâcial charactçr pf the seisin. 
The indisputable facts are Uiat the Weils proposed ito furnish the 
money to pûy off and discharge'the Gribson mortgage upon condition 
that their money should be secured by a flrst lien upon the prop- 
erty conveyed to Gibson. t'o ^ccomplish this, the Weils paid into 
the hands of Wheeler |6,00(li, to be applied by him as their agent 
in paying oflE the unpaid debts secured by the conveyance to Gib- 
son, and in obtaining from 'Gibson the légal title vested in him as 
trustée. This advance was secured by a mortgage dated and ac- 
knowledged as of July 12, 1892, and delivered on that date by the 
.mortgagors to Wheeler, with the understanding and agreement that 
a release was to be obtained from Gibson, and the release and new 
mortgage simultaneôusly put to record. July 18, 1892, this release 
was made by Gibson, and on the same day and at same instant of 
time both the release and mortgage were duly recorded. The object 
and purpose of revesting the title in the Messrs. Stoops was to pass 
it to Wheeler, as trustée, for the Messrs. Weil, whôse money had 
been used in relieving the property from the prior incumbrance. 
This temporary restitution of the title to the Messrs. Stoops was in- 
tended as a mère means of placing the title in Wheeler, where ail 
parties agreed it should be placed for the benefit of the Weils. 

The facts bring the case within the tule in Huffaker v. Bowman, 
4 Soeed, 89, where the Tennessee suprême court construed the Ten- 
nessee statute, under which a lien is claimed to hâve arisen in behalf 
of appeUants, ànd determined the character of the seisin necessary 
to bring into opération thè statutory lien upon after-acquired prop- 
erty of a judgment debtor. In that case the facts were that the 
lands of Bowmâh had beeb sold to Kincaid under a mortgage, but 
were snbject to rédemption by Bowman or any judgment creditor. 
Huffaker, dèsiring to acquire the land freé from Bowman's right of 
rédemption, agreed with him to pay off the purchase money due to 
Kincaid, the purchaser at the trustée sale, and a further sum to 
Bowman for his equity of rédemption. To extinguish Bowman's 
right of rédemption, it was agreed that. Kincaid should reconvey the 
land to Bowman, who should at once convey same to Huffaker, 
This was donc. A judgment creditor levied on the land as the prop- 
erty of Bowman, claiming that the lien of his judgment had attached 
while the title was in Bowman, his debtor, under the conveyance 
from Kincaid. It was contended in behalf of the lien of the judg- 
ment creditor that the momentary seisin by Bowman of the title 
was sufflcient for the lien of the judgment to attach upon the land 
as the property of the debtor. McKinney, J., in answering this, said : 

"This reasonlng is unsound. The transaction was one continuous, entire act. 
By the agreement and understanding of ail the parties precedlûg the exécution 
of the deeds, no interest was to be vested In Bowman. He was used merely 
as the médium for passing the title to the complainant; and the two deeds, 
being executed at the same time, and taklng effiect at the same instant, eon- 
stitute but one act, the légal effect of which was to pass the title immediately 
and without intermission from Kincaid, through Bowman, to the complain- 
ant. This Is a famlUar principle in cases of dower. In treating of the ques- 
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tion, what will be a sufflcient seisirt of the husband to render the wife dow- 
able? Blackstone says (book 2, pp. 130-132): 'ïhe seisin of the husband for a 
transitory instant only, where the sanie aet whieh gives him the estate con- 
veys it also ont of him again, — as where, by a fine, land is granted to a man, 
and he immediately renders it baek by the same fine, — sucli a seisin will not 
entitle the wife to dower; for the land was merely in transita, and never rested 
in the husband, the grant and render being one contiuued act. But, if the 
land abides in him for the interval of but a single moment, it seems that the 
wife shall be endowed thereof.' See, also, Jackson v. Dunsbagh, 1 Johns. 
Cas. 95; Stow v. ïifft, 15 Johns. 458; Holbrook v. Finney, 4 Mass. 509, and 
authorities referred to* where this suhject is considered. It is clear, there- 
fore, upon the principle above stated, that the lien of the defcndant's decree 
did not attach upon the land, Bowman having no seisin thereof." 

The later case of Bridges v. Cooper, 98 Tenn. 381, 39 S. W. 720, 
has been urged as in conflict with Huffaker and Bowman. To this 
we cannot agrée. The facts were that a mortgagee released his 
mortgage to enable the mortgagor to sell and convey the property 
free from its lien, the mortgagor agreeing to assign to the mort- 
gagee a sufficient number of the purchase-money notes, secured by a 
vendor's lien, to satisfy his mortgage debt. When this relinquish- 
ment was made, the mortgagor's equity of rédemption was under 
th« lien of a pending attachment bill. Subsequently the mortgagor 
sold the land, and assigned the vendees' notes to the mortgagee. 
The contest arose between the mortgagee, holding such purchase- 
money notes, and the creditor, who had attached the interest of the 
mortgagor in the same property before both the relinquishment and 
sale. The court very properly held that the effect of the relinquish- 
ment was to extinguish the mortgage as between the attaching cred- 
itor and mortgagee. Huffaker v. Bowman is not cited, and the 
cases, on their facts, are manifestly distinguishable. We must re- 
gard the release and Wheeler mortgage as but one continuous trans- 
action, and as but a means adopted for passing the title to Wheeler, 
where ail parties intended it should rest. It was not intended that 
the mortgagor should become beneflcially seised of the title by the 
Gribson deed of release. The Stoops were a mère conduit, through 
whom the title was intended to pass to Wheeler, whose money had 
relieved the property from the Gibson incumbrance. There was no 
error in the decree, and it will be afSrmed. 



MONTGOMERY et al. v. CITY COUNCIL OF CHARLESTON. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 335. 

t. Equitable Subkogation— Volunti:er. 

One who voluntarily pays a tax to a city, for which neither he nor his 
property is liable, is not entitled to be subrogated in equity to the rights 
of the clty as against the property or its owner. 
2. Equity — Mistakb as Giiound por Relief — Négligence. 

The fact that one who voluntarily paid taxes to a city on property of 
another, for which lie was in no way liable, was ignorant of the fact 
that the validity of such taxes was disputed by the owner of the property 
and was in litigation, does not entitle him to relief in equity on the ground 
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ot mistake, either against the clty or the property owner. where he coula 
haVe leamed such facts by reasdiiable inqiilry, but made no Inqulry what- 
ever. 

8. 8aMB— VOLONTABY PAYMENT OF TAXES— PUBCHASBR AT JuDICIAI. SaLE. 

A purchaser at foreclosure salé of the property of a manufaeturlng cor- 
poration, which he was'entitled to hâve delivered to him free from tax liens 
befbfe complying with his bld, paid certain taxes levied againSt the prop- 
erty by' a City, and sought to hafe the amount deûucted from the purehase 
price. Both the corporation and its mortgagees claimed that the property 
wàs exempt from sueh taxes undeir an ordinanee, and the city had flled an 
Intervening pétition in tlie foreclosure suit, seeliinè to hâve the taxes estab- 
llshed as â lien upon the fund in court, which pétition had not been 
passed on. Helâ, that the action of the purchaseï^ in roluntarily paying 
the taxes eliminated the issue as to their vàlidity from the case, and he 
' CDiild not require the court to détermine it for his beneflt, and to allow the 
anaount as a crédit dû his bid if ^ the tàx was found valid, or' to compel the 
City to refund It If found invalid. 

4. PARTIES-rlNTERVENEJjrr-ExïINGUlSHJtfKNT OF InTEREST. 

TJjie City, having no ln;terest in or connection with th|e suit, except for 
the collection of its taxes from the fund in court, on the payment of such 
taxeb ceased to be a party, and côuld not agaiti be brought into such suit 
foi" thé purpose of litigatiilg the valldltydf the taxes; nor could that 
que^on^bedetermined in its absence, 
I TS'a<î<îill, District Judge, dissepting. , ^ 

Appeal from tlie Circuit Court of the United States for the Dis- 
trict of Sôij'ih Catolinà. 

Thl8 c^s^ cfiines up on appeal from the circuit court of tiiè United States 
for the d'iétrîctbl! South Oarôlina. In drd^r to a complète uhdei'standing of the 
caSe,'It fs nedessàryto State -thé facts S0rnë*?liat în détail: • ■ 

On 8th lî'ebmary,' 1888, there was Incorpora ted the Charleston Cotton Mills, 
a coigjoration jOrgaijlzed forthe purpos^ of manufacturing cotton cloth in the 
city of Charlestoi}, S. C. tt erected a tnlll buildipg on its larids, and owned 
real estate adjacent theréto, on which Werë a ' cotton warehouse ând résidences 
for its ôpeïàtlvés. In MarCh, 1896, it beddme embarrassed, ceâsèd opérations, 
and flnalîyi, under decreesfor foreclosulei 'its property was sold under two 
mortgages eï:;eçuted by it.^the ope to s^\ire certain Iwndholder^, and the other 
to securea débt;due to Ô. IJ. Sampson & Oo. 0, H.: Samp^ & Co. purchascd 
tke parcel 6f reâlty mortgaged to tlieni. ' The bohdhdlders, thi'ongh , a coinmlt- 
;tee, purchùsèfl the'mill site, bùilBiïigs, and maehinery. On 6tîi' April, 1897, thfe 
Gharîeston Mills was ibcorporated under à gênerai law, cdmposed of the 
(bondiolders of th.e Charleston Cotton Mills and new stocliholders. To this 
corporation the committee of bondholders jQ(?nveye(J ail the propçrty çurchased 
by them under the foreclosure proceedings. ' The'nëw company expended large 
sums of money in providing new maehinery and repairing that purchased at 
the sale, and engaged in the business of manufacturing cotton goods. 

The constitution of South Carolina, adopted 4th December, 1895, aiithorized 
clties and towns to exempt from ail taxes, except thoae for school purposes. 
manufactories establlshed within their limits; the exemption to be for flve 
years; the exempting ordinanee to be; Eatified by a majority of the qualifled 
electors of the municipality. Article 8, § 8. In 1896 the city couneil of Charles- 
ton, under this authority, passed an ordihance exempting for five years from 
taxation, except for school purposes, ail manufactories established after the 
ratification of this ordinanee by the qualifiéd voters of Charleston, wltliln the 
corporate limits of said city, and doirig business therein, employing teh hands, 
and having a paid-up capital of $10,000, 'with this froviso: "Provided, however, 
that should any manufactory entitled under this ordinanee to sxich exemption 
from taxes, fall in business and be reorganized or convey its plant and prop- 
erty to another person, flrrcf or new Company or corporation, the exemption 
of said plant or property shall be continued or extended for the flve years from 
the original establishment of said manufactory and no longer." This ordi- 
nanee was ratifled by popular vote on the f ourth Tuesday in Aprîl, 1896. The 
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Charleston Mills set up a claim for exemption under this ordiuance, and so 
Dotlfied the city authorities. On 19th November, 1898, pending this claim for 
exemption on the part of the Charleston Cotton Mills, Walters and others filed 
their blll for foreclosure in the circuit court of tie United States for the district 
of South Oarolina against the Charleston Mills, praying sale and foreclosure 
of its property; and under it C. O. Witte, Esq., was appointed receiver. On 
13th December, 1898, the city couneil of Charleston flled its pétition in the 
cause, setting forth that the Charleston Mills was indebted to it for municipal 
taxes in the sum of $3,356.52, and that they were unpaid, and, recognizing that 
the property of its debtor was in the hands of a receiver of that court, and so 
out of reach of an exécution, prayed that i)rovision be made for thèse taxes 
out of the flrst moneys coming into tbe hands of the receiver. After that au 
order for the sale of tlie property under a decree for foreclosure was had. The 
property was sold for $100,000,- and was bld in by John H. Montgomery for 
himself and others, who organized themselves into a corporation in due form 
of law, under the name of the Vesta Mills. Before he conaplied with his bid, — 
indeed, the day after the sale, — Mr. Montgomery paid the state and county 
taxes due upon the property of the Charleston Mills, and also paid, without 
protest or exception, the amount of the taxes claimed by the city couneil of 
Charleston, and took full aequittance and discharge therefor. When he was 
ready to comply with his bid, he produced the recelpted tax bill for state and 
county purposes, and asked the spécial master that it be recel ved as so much 
cash. This was assented to. He then produced the tax recoipt of the city 
couneil, and made a similar request. This was ref used, the spécial master 
(knowing that the claim was disputed) not feeling himself authorized so to 
receive it without the décision and oi'der of the court. Thereupon it was 
agreed between them that the matter be brought before the court. Aceordingly 
Mr. Montgomery and the Vesta Mills filed their pétition in the cause, setting 
forth the matters above stated; "that Mr. Montgomery now has been informed 
that the liability of the property of the Charleston Mills to gênerai ■ municipal 
taxes is denied"; that, wholly ignorant of tliis, on the day the property was 
sold he paid the city taxes upon it, seeuring thereby a remission of ail penal- 
ties, and also in order to anticipate a levy on the property under exécution; 
that, having so paid this tax, he sought crédit therefor in completing the terms 
of sale, and that the spécial master declined to recognize the payment of the 
taxes made to the city; "that thereafter your petitioners arranged with the 
said spécial master to pa.y into his hands the purchase money for the prop- 
erty bought at said sale, including the amount of the city taxes af oresaid (the 
said spécial master not feeling himself authorized to allow such réduction 
without tlie décision and order of the court), but that it was at the same time 
agreed that the said matter of the city taxes should be f orthwith brought 
to the attention of the court in this case, so that the said court could décide 
whether or not the city taxes were by law due and payable, and a lien upon 
the property of the Charleston Mills, and that if the said taxes were dccided 
by the said court to hâve been so due and payable, and a lien as claimed, then 
the said amount should be refunded to your petitioners by the spécial master, 
as having been already paid on account of the purchase money, but that, if 
the said court should décide that the taxes were not due and payable, then, by 
proper order of this court, the city couneil of Charleston should be directed, 
after proper hearing and adjudication, to refund and repay into the registry 
of this court the amount of city taxes paid to it by the said .lohn H. Montgom- 
ery, to wit, the sum of .$3,070.02." The pétition prayed that a copy of it be 
served on the city couneil of Charleston and on C. 0. Witte, spécial master, 
and that the court would afCord rçlicf. The city couneil of Charleston answered 
the complaint, — stating, in effect, that the tax on the Charleston Mills was 
due and unijaid, and that exécution had been issued therefor in the sum of 
$3,350.52; that it was stayed by the proceedings in the circuit court, and that 
pétition had been flled for its payment under the order of court; that after- 
wards Mr. Montgomery paid the sum of $3,076.02, and obtained a receipt in 
fui!; "that the said payment was nmde freely and voluntarily, and for the 
purpose of obtaining remission of the penalties." The answer dénies in toto 
tlie exemption claimed for the Charleston Mills, and adds that this honorable 
court has, no jurisdiction to adjudicate the matters set forth in said pétition, 
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as between Joha H. Montgomery and the said city, forithe reason that It iSi 
slmply an attempt on the part of the said John H. MontgomA-y to recover 
money f rom the clty councll of Charleston In a matter entirely f oreign and out- 
eide of the purpose and purport of the bill flled hereln. The answer of the 
spécial master admlts the ofïer of Mr.' Montgomery to deduct the amount paid 
to the clty, and inslsts that the OharleSton Mills are exempt f rom taxation. 

The matters set ont in the pétition ànd answers, with testimony, were heard 
by the circuit court. The court was of the opinion that the city council of 
Oharleston, havlng received satisfaction- In pais, was no longer a party to the 
controversy, and decllned, under thèse clrcumstances, to pass upon the validity 
of the exemption. To this action on the part of the court, exception was taljen, 
an appeal was allowed, and the cause is hère on several asslgnments of error, 
dlrected to the reasons given by the court for Its action, and ending with the 
foUowlng: "Beoause hls honor shbuld hâve held that the city taxes were a 
lien on the property purchased, legally, and payable by the seller, and that 
nnder the law, and In accordance with the agreement made at the time of 
settlement with the receiver and spécial master, referred to and set out in 
the record, the portion of said purehaae mcmey so paid twice, to wit, the sum of 
$3,076.02^ by the purehaser, should be repaid hlm; It being against the law 
and equîty and good conscience to havé such sum retained by said spécial mas- 
ter and recelver." 

Augustine ï. Smythe and Frank K. Frost, for appellants. 
W. A. Holman, J. N. Nathans, and H. A. M. Smith (George S. 
Legare, on the brief), for appellee. 

Before SmONTON, Circuit Judge, and PAUL and WADDILL, 
District Judges. 

SIMONTON, Circnit Judge (after stating the facts as above). In 
discussing this case, theee facts must be kept in mind: That under 
the Walters bill the property of the Oharleston Mills had been put 
into the hands' of a recéiver, and, under an order of the court, had 
been sold. That pending the suit the city council of Charleston 
had presented its claim for the tax of 1898, and had prayed that it 
be paid out of funds in the hands of the receiver. That anterior to 
the suit the Oharleston. Mills had set up its claim to exemption 
from the tax„ That the petitioner, John H. Montgomery, was the 
highest bidder at the sale. That the day after the sale he paid to 
the city the sum of |3,076,02 in fuU of its claim against the Oharleston 
Mills. That, in settleniént of bis bid, Mr. Montgomery demanded 
crédit for this payment, wjiich demand the spécial master did not 
recognize, and refused to admit, except under the instruction of 
the court. Thereupon John H. Montgomery and the Vesta Mills, 
a corporation for which he had been acting, flled their pétition, pray- 
ing that the court pass upon the validity of the tax, and, if it be 
declared valid, that the money paid by Montgomery on account 
thereof be ref unded to him out of the purchase- money, and, if it be 
declared invalid, that the city council be instructed to return it to 
him. If the tax be valid, he, in efEect, claims tbe equity of subroga- 
tion ; that is, having paid the tax, he stands in the place of the city 
council, and is entitled to the money paid to it. He was under no 
obligation whatever to pay the tax, nor was any proceeding threat- 
ened against tbe property of which he was the prospective owner. 
The city council had already submitted itself to the court, and had 
asked that it be paid out of funds in the control of the court; in 
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effect, transferring its claim from the property to thèse funds. Its 
hand was stayed, and any attempt by exécution to collect its claim 
would hâve been in contempt of court. In re Tyler, 149 U. S. 164, 
13 Sup. et. 785, 37 L. Ed. 689. Mr. Montgomery was not bound to 
pay the tax, and he had an unquestionable right to demand that 
it be satisfied before complying with his bid. 

In Gadsden t. Brown, Speer, Eq. 37, David Johnson, Chancellor, 
lays down the law of subrogation, and his language has received the 
unqualifled approval of the suprême court of the United States in 
Hedges v. Dixon Co., 150 U. S. 191, 14 Sup. Ct. 71, 37 L. Ed. 1044, 
and in Prairie State Nat. Bank v. U. S., 164 U. S. 231, 17 Sup. Ct. 
142, 41 L. Ed. 412. "The doctrine of subrogation," says the chan- 
celier, "is a pure, unmixed equity, having its foundation in the prin- 
ciples of natural justice, and, from its nature, never could hâve been 
intended for the relief of those who were in any condition in vi'hich 
they were at liberty to elect whether they would or would not be 
bound." 

In Insurance Co. v. Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 31 
L. Ed. 537, the suprême court says: 

"One of the principles lying at the foundation of subrogation In equity, in 
addition to the one already stated, that ihe person seeking this subrogation 
must hâve paid the deb^, is that he must bave done thls under some necessity 
to save himself from loss which might arise or accrue to him by the enforce- 
ment of the debt in the hands of the original creditor." 

The same case adopts this language of Sheld. Subr. § 240: 

"The doctrine of subrogation is not applied for the mère stranger or volun- 
teer who has paid the debt of another, without any assignment or agreement for 
subrogation, without being under any légal obligation to malie the payment, 
and without being compelled to do so for the préservation of any rights or 
property of his own." 

And in Suppinger v. Garrels, 20 111. App. 625, it is said: 

"A stranger, within the meaning of this rule, is not neeessarily one who 
has nothing to' do with the transaction out of which the debt grew. Any one 
who is under no légal obligation or liability to pay the debt is a stranger, 
and, if he pays the debt, is a mère volunteer." 

A mère volunteer is not favorably regarded in equity. Fonbl. Eq. 
349. "Volenti non fit injuria." Apart from this, the creditors of 
the Oharleston Mills, to whom the proceeds of sale belong, and who 
must sufiEer by any diminution of them, repudiate the act of Mr. 
Montgomery, and deny ail liability for the tax. Î^Tor is this position 
without plausibility. The constitution of South Carolina of 1895 
gave authority to municipalities to grant exemption from taxation 
to manufacturers for flve years, upon certain conditions. The city 
council of Charleston fulfilled thèse conditions, and by ordinance ex- 
empted from taxation ail manufactories established after the fourth 
Tuesday in April, 1896, within the corporate limits of said city, 
and doing business therein, employing 10 or more hands. and having 
a paid-up capital of flO.OOO. The Charleston Mills, having over 
150,000 capital, and employing more than 10 hands, was established 
April 6, 1897, within the corporate limits of Charleston, and doing 
business therein, and thus may be said to come within the words 
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of theiordinsmce, and woiald be entitled to the exemption, unless pre- 
cliided % ithè pToviso. This proviso is in thèse words: 
■ ''Sh6ùld aiiy manufactory entitled ' uhder tiils ordinance to such exemption 
•ftoiataités^ifall in business and be refeganizefl or conTey its plaut and prop- 
erty tf),,aàpP>ier person, flrm or a new çpmpany or corporation, the exemption 
of said plant or property shaÙ be contiftûed or extçnded for the five years from 
the original establishment of said ûlanUfactory and no longer." 

The mill am4 a large part of the plant owned by the Çharleston 
Mills wjgre ftwpmerly the property of the Çharleston Gotton Mills, 
which failed, was put up for sale,; and its niill house and plant were 
purchased by persons who subseqnently formed the Çharleston Mills. 
But the Çharleston Cotton Mills was incorporated and established 
February 8, 1888, — anterior to the constitutional provision, and an- 
terior to the ordinance of 1896. It therefore can with much plausi- 
bility be said not to hâve been one of the manufactories referred to 
in the proviso of the ordinance, apit was not a manufactory entitled 
under the ordinance of 1896 to such exemption from taxes, and so 
the ChatlQston Mills may .not be,affected.by that proviso. Under 
thèse circumstances, the creditors may well complain of the action 
of John H, Montgomery, and, as far as they can, repudiate the same. 
There can èxist hère no equity of subrogation. 

The petitioner again sets up an eciuity of mistake. He knew noth- 
ing of the daim of exemption éet up by the Çharleston Mills, nor 
had he any knowledge of the pétition of the city council in the main 
cause. There is no' question that a court of equity will relieve a 
party from the conséquences of a mistake offact,—sometimes of a 
mistake of law, if the matter be executory. But it will grant such 
relief only when the inistake is mutual, material, and not caused by 
the négligence bf ttiè party seekihg relief. Foster, Fed. Prac. § 2. 
Mr. Story, in his Equity Jurisprudence (section 146), says: 

"It Is not sufficietit, however, in ail cases, to glve the party réîief, that the 
fact la material, but it must be such as he couid not, by reasonable diligence, 
get knowledge ofi when he was put on inquiry; for if, by such "reasonable dili- 
gence, he could hâve obtained knowledge of the fact, equity will not relieve hlm. 
slnce that would be to encourage culpable négligence. Thus, if a party ha.s 
lost his cause at law from the want of proof of a fact which by ordinary dili- 
gence he could haye obtained, he is not relievable in equity; for the gênerai 
rule is that if a party becopies remediless at law, by his own négligence, equity 
wlU not relieve him." 

In the case at bar Mr. Montgomery, bef ore the sale was approved, 
before he had complied with his bid, and, under the rules of the 
court, before he could comply, paid off this claim. A question to 
his connsel would hâve informed him of the course taken by the city 
council in applying to the court for its claim. A question put to 
the spécial master selling the property would hâve put him in the 
possession of the fact that the claim of the city was denièd. The 
fact that he wa,s a stranger in the community, 'with no opportunitj' 
theretofore of knowing thé laws of the municipality, should hâve 
put him doubly upon his guârd, and hâve induced inquiry before 
action. Instead of this, consulting no one, asking no question, rely- 
ing upon his own knoM^ledge, he paid off a claim, not his own or 
which could affect him, anticipated and forestalled the action of 



MONTGOMERY V. CITY COUKCIL. 83] 

the court, and, in so far as lay in his power, decided the controversy 
of the creditors with tlie city against them. The petitioner cannot 
set up this equity. Nor can he, under it, obtain relief from the city 
council. Asking no questions, making no protest, threatened with 
no proceedings, of his own motion he paid this sum in full of the tax. 
In Little v. Bowers, 134 U. S. 548, 10 Sup. Ct. 620, 33 L. Ed. 1016, 
there had been a controversy between the Central Eailroad Com- 
pany of New Jersey and the city of Elizabeth. relative to its taxes. 
The décisions of the courts of New Jersey were against the railroad 
Company, and by writ of error the case was carried to the suprême 
court. Pending the writ of error the taxes in dispute were paid. 
This ended the case, notwithstanding that the appellants insisted 
that there was no right to the tax in the city of Elizabeth. In that 
case the suprême court quote with approval the language of Chief 
Justice Shaw in Preston v." Citj' of Boston, 12 Pick. 7: 

"When a party not liable to taxation is called upon peremptorily to pay upon 
a warrant, and he can save himself and his property in no other way than in 
paying the illégal demand, he may give notice that he so pays It by duress, 
and not voluntarily, and, by showing that he is not liable, may recover it back 
as money had and received." 

But, say the court, this rule does not apply when no attempt has 
been made by the treasurer to serve his warrant, no demand person- 
ally made on the company, nothing done to show an intent to use the 
légal process, — ^when ail that appears is that the company was charged 
with the tax on the tax list; that it was delinquent; that, before any 
active steps were taken to enforce collection, the company presented 
itself at the treasurer's office, and, in the usual course of business, 
paid in full everything agàinst it, under protest. 

In Robinson t. City Council of Charleston, 2 Kich. Law, 319, the 
plaintiff had been called upon to pay, and had paid, a tax imposed 
by the city council of Charleston, which the court, in vState v. City of 
Charleston, 2 Speer, 719, had decided unlawful. He brought his 
action to recover it back. It was dismissed. Says the court: 

"In the case under considération, the plaintifC paid his money without objec- 
tion or réservation. He could hâve tendered the money demandable, and hâve 
gone on and submitted to légal proceedings against him, and in such proceed- 
ings he must liave succeeded. In waiving his légal right, he may be regarded 
as having voluntarily given so much money to the city council for the privilège 
of letting his slaves work In the city without molestation. L/ike many othëirS 
who hâve not complained, he may not bave thought the tax wrong at the 
time, and may hâve regarded it as the priée of protection and profitable em- 
ployment." 

In Peebles v. City of Pittsburg, 101 Pa. St. 304, it was held that an 
assessment for municipal improvements, voluntarily paid, cannot be 
recovered back, although the payment was under protest, and the law 
authorizing the assessment was subsequently adjudged unconstitu- 
tional. Many cases are cited in the opinion. The petitioner cannot 
rely upon his want of knowledge. The means of knowledge were 
within his touch. He sought none, used noue. His own ignorance 
suggested inquiry. This cannot avail him. Under thèse circum- 
stances, the court below refused to entertain the pétition. It 
was of the opinion that the city council of Charleston was not 
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puo^rly » pacty to th.© pétition. But, even admitting that it was a 
party, how ebùMthe court pass upon the question of the validity or 
invalidity of this tax, when the action of the petitioner precluded ab 
solutely any question? Thé creditors and the corporation wished th.e 
question decided. At the threshôld the court was met by the fact 
that a décision was unnecessary, and could not be made, as the tax 
was already paid. California v. San Pablo & T. R. Co., 149 U. S. 308, 
13 Sup. et. 876, 87 L. Ed. 747; Little v. Bowers, 134 U. S. 558, 10 Sup. 
et. 620, 33 L. Ed. 1016. 

Exception was taken and error assigned to the ruling of the circuit 
court that the city council was not a party bef ore it. When the 
main case was pending, the city council, pursuing the course most 
advisable under the circumstances, intervened in the cause, and pre- 
sented its pétition that the tax claimed by it be paid by the receiver. 
The only means of paying the tax was oiit of the proceeds of sale. 
Bef ore this pétition was answered, bef ore it could be keard, bef ore the 
only funds out of which it could be paid (the proceeds of sale) were 
realiz^ed, Mr. Montgomery f orestalled the action of the court, and 
paid the tax, satisfying the claim of the city. Thenceforward there 
was no controversy. There was nothing upon which. the pétition or 
the court could operate, and the whole thing fell to the ground. San 
Matèô Oo. T. Southern Pac. E. Co., 116 U. S. 141, 6 Sup. Ct. 317, 29 
L. Ed. 580; Kimball y. Kimball, 174 U. S. 163, 19 Sup. Ct. 639, 43 
L. Ed. 932. The sole purpose of the intervention was accomplished, 
and the connection of the city council with the case, due solely to this 
intervention, ceased. Wben, therefore, the présent petitioner ûled 
his pétition, the city council was practically out of the court; and he 
endeavored to bring it in again, not upon an issue necessarily or inci- 
dentally arising out of the main case, and the issues there involved, 
but to protect himself from an implrovident act on his part. A pur- 
chaser af a sale under foteclosure is not a party to the suit for ail 
intents aiid purposes. By his bid he makes himself a party to the 
proceediiïgs, and subject to the jurisdiction of the court for ail orders 
necessary' to compel the perfecting of his purchase, and with a right 
to be heard on ail questions thereafter arising affecting his bid, which 
are not f (^réclosed by the terms of the decree of sale, or are expressly 
reserved to him by such decree. Kneeland v. Trust Co., 136 U. S. 
95, 10 Sup. Ct. 950, 34 L. Ed. 379. But this does not authorize him 
to bring In à. new party, or to raise ijew issues. 

The court below, having reached the conclusion that the city council 
was not a party to the suit, declined to pass upon the question of the 
validity of the exemption claimed by the Charlestôn Mills, in the 
absence of the city council. This is assigned as error. That the ap- 
pellant cohsidered the city council a tiecessary party is shown by 
his seekihg to make it a Jiàrty. By his prayer he demonstrated the 
necessityl He sought reimbursenient for his outlay in paying this 
tax, — ^from the receiver if the cMm for exemption was invalid, and 
from the city council if the claim for exemption was valid. Indeed, 
under the well-known principle of equity "that a court of chancery 
wïll not make a decree unless ail those who are substantially interest- 
ed be made parties tb the' suit" (Osborne v. Bank of United States, 9 
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Wheat. 842, 6 L. Ed. 204), the city council was a necessary party. 
It is said, however, that it was compétent for the court to go on and 
décide this question, as between the receiver and Mr. Montgomery, 
without the présence of the city. Cases are cited in which a course 
like this was pursued. Thus, courts frequently pass upon the validity 
of acts of the législature, and construe acts whose validity is not dis- 
puted, in questions between citizen and citizen, without requiring or 
deeming it necessary to make the state a party. This is perfectiy 
true, and the rule exists because of the Impossibility of making the 
state a party without imperiling the jurisdiction of the court. See 
Osborne v. Bank of United States, supra. In cases arising under tax 
titles from municipalities, the municipality bas no interest in the 
resuit of the action; for its interest had ceased, and the purchaser 
had taken under the rule of caveat emptor. But in the présent case 
there is no 'question of the Invalidity of the ordinance. The question 
made is one in which the city council had a direct, immédiate, pe- 
cuniary interest, involving the right to |3,076.02. One of the alterna- 
tives relied on by the petitioner is that, when he paid the money to 
the city sheriff, it was a gratuitous act; that the money was received 
in violation of the contract of exemption made by the city with the 
Charleston Mills, under which the former exempted the latter from 
taxation for flve years; that under thèse circumstances, ex aequo et 
bono, the city must return it. The other alternative is that there was 
no such contract of exemption. The petitioner, standing in court, 
claims that one or other — the receiver or the city council — must make 
him whole. To sustain Mm, both of thèse parties must be before the 
court. The conclusion reached by the circuit court in dismissing the 
pétition is afflrmed. Aflfirmed. 

WADDILL, District Judge. I am unable to concur with the 
reasoning or In the resuit reached by the majority in this case. The 
appellant, John H. Montgomery, was a purchaser at a judicial sale, 
and, after making his purchase (imprudently, it may be, but in good 
faith), paid the taxes due on the property for the year 1898 to the city 
of Charleston. The spécial master, from whom he purchased, refused 
to allow him, in making settlement, a crédit for the taxes thus paid; 
and he thereupon, in good faith, paid the same again to the spécial 
master, who brought the amount into court. The court, in my judg- 
ment, should at least hâve determined the question of whether the 
taxes were due to the city. If due, the fund was not prejudiced by 
payment of the same to the city, and the amount paid to the spécial 
master should be refunded. If the taxes were, as a niatter of fact, 
due, the city will bave received the same from this purchaser at a 
judicial sale, and the court by this décision will take the same money, 
and give it to the lien creditors, who, confessedly, would not be en- 
titled to the amount if the city was. A purchaser at a judicial sale 
is neither a volunteer nor a stranger to the proceedings. The city 
council having prior to the sale intervened to hâve this question of 
the right to its taxes for that year settled, the city and the purchaser 
were before the court, and subject td its jurisdiction la the matter 
of the détermination of their rights in the premises. 
99 F.— 53 
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Pétition for, Eehearing. 

' iPEH OURIAM. Tiie opinion ofttfe' court having ttëen fiiefl in this 
case^ aflSrtniiig tiie conclusions reàèhêd by the drCUit court, the appel- 
lent lias tiëê a pétition for reliearing. This pétition has been care- 
fully considéred. The cause was fully argued before this court by 
able and exhaustive briefs and oral arguments. Nô new point has 
been presented; and no change bas bëen effected in the mind of the 
COTirt ia.the gisnèral pfinciples set forth in the opiiiiôn. It cannot see 
Why thé retieivei' should be instructed to recognizë the voluntary pay- 
aient of the elaintt of the city councilniade by MT/Hôlitgomery, while 
the validiti^ '6f the claim is denied, aiid we thinl^ with reason, by the 
crèditors of thé Oharleston Mills. Nor would it bé pi*oper to order 
the recéiver to îndemnify Mr. Montgomery fo^ his'VoltiQtary payment, 
and to assume thé btirden ând responsibility of liti^ation upon it 
with the cît;^ coUncil of Oiai-lestôn. ' The prayerof thé pétition, there- 
fore, wiiiïioit be grahted. ' 

But thé pétition for rehéaring brings to the attention of the court 
a fact whiclïhks'beën otèrlooked ih the case, aiid which was nôt con- 
sidered. The 'ordiûance ' bf the city council of Chàrlèston exempts 
mànufactuMhg cpmpaniés fl-om aH municipal t^es, éxcppt taxes for 
school pùrt>oses. Whén hé paîd' tl^e clàim oï"thé city council, Mr. 
Montgomery paid thé éntiréclaîni,îiï„ which Was included a tàx for 
school purposès. The Cîhariestô'h Miïîs waS certkinly liable for this 
school tax. Té» this e±téût Mr. jjlqntgotnery is çlearly éntîtled to be 
repaid. Provision for' sûcii rèpàj'tilèût should hayé' bgen made for 
him. It is ^tlièréfOre orderëd that' tii^ circuit décide' àppealed from 
be modiâed Ifa.this reS^èfet. Thé cause is remaiddèd to the circuit 
court, with instructions in this respect to modify its decree, and to 
order that, out of the fuijds in court, repaymentbe;|iïade to John H. 
Montgomery 6!f so much (if the claim ôf thé city coùpcil paid by him 
as; embr'àces'iiÈe tàx for school purposes. The costs of this^ court 
will be paid, otiphalf by the appellant, ahd the otiier' half dut of funds 
in the haûdsôf thé receiveï'ârid spécial master. . 



I iHOSTBTTBR CO. v. CdMERFORD et al. 
(Ôi^cuit iCourt, S. D. New York. March 1,1^0.) 

EqDITT— RBHBiVRING. 

A court ôf equity will riot grant a rehéaring to enable a complalnant to 
hâve an analysls màde ôf alleged spuripug bltters, whicli, défendants were 
charged with having eold as the product of complainant, where it was 
fully kitown before therhearlng that the coiirt regarded such anàlysis as 
material. , 

On Motion for Eehéarihg. For fornier opinion, see 97 Fed. 585. 

COXE, J. No tenable ground for a rehéaring is stated in the 
moving p^pers. There is no prêteuse that the court bas overlooked 
a controlling fact or principle of law. No newly-discovered évi- 
dence is presented. The argument now advanced is only a répéti- 
tion of the argument at final hearing. In substance it is reasserted 
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tliat the court should hâve accepted tlie testimony of the complain- 
ant's witnesses and should hâve disregarded the testimony of the 
défendants' witnesses. 

In answer the court can only restate the gjrounds upon which the 
former décision rests. The burden was heavily upon the complain- 
ant to prove fraud. It attempted to do this by calling a number of 
interested witnesses, some of them continuously in the employ of 
the complainant and others paid for the time spent in procuring tes- 
timony against suspected dealers, who testifled to the bogus char- 
acter of the défendants' goods. Thèse witnesses relied for their 
opinion upon the différence in appearance, taste and smell, between 
the défendants' bitters and the genuine hitters of the complainant, 
it being conceded that the resemblance was very close. The com- 
plainant had absolute proof in its possession which it withheld be- 
cause it did not désire to disclose the secrets of its business. It 
also failed to produce an analysis of the genuine and alleged fraud- 
ulent bitters although its failure to do so in a former case was com- 
mented upon by the court. Such an analysis, without disclosing the 
complainant's formula, would, it is thought, discover any marked 
différence in the two liquids; and such a différence would tend 
strongly to support the complainant's theory. On the part of the 
défendants there was an explicit déniai of fraud and proof that the 
bitters used by them were purchased from a reputable house. In 
thèse circumstances the court declined to accept the complainant's 
testimony as proof of fraud, first, because the witnesses were ail in- 
terested, second, because the complainant had in its possession 
much stronger proof which was withheld, third, because the de- 
fendants flatly denied the fraud, and fourth, because conceded pur- 
chases from Acker, Merrall & Condit of genuine bitters by the de- 
fendants tended to corroborate their déniai. If the complainant con- 
siders itself aggrieved in such circumstances its remedy is not by 
pétition for a rehearing, but by appeal. 

The flrst reason for a rehearing stated in the pétition is in thèse 
words : 

"The court appears to be of the opinion, the bitters sold by the défendants 
should hâve been analyzed, when in point of fact an analysis cannot be made 
of any such liquid." 

This proposition is supported by an afSdavit of Prof. Riley, who 
States that "an accurate quantitative analysis of Hostetter's Bitters 
would be, in the présent state of our knowledge and information on 
the subject of chemistry, impossible." The concluding paragràph 
of the complainant's brief is as follows: 

"Complainant asks that the case be referred back to the examiner (the court 
having intimated the existence of a doubt regardlng the charges made by 
complainant) so that the professor of chemistry in Coiumbia Collège, and oth- 
ers, may be called as witnesses to détermine whether like ingrédients are con- 
tained in both articles." 

It might, perhaps, seem inconsistent for the complainant to ask 
for an opportunity to do that which it asserts to be impossible, but it 
is enough to say that every élément necessary to make a case for a 
rehearing upon the ground of newly-discovered évidence, is lacking. 
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There is no' proof that an aûalysis has ever bèen made and there 
is nothing to show that, ifmade^ it would upliold the complainant's 
contention. On the contrary, the only chemist prodiiced by the com- 
plainaat contends that it wonld prove nothing. But were such an 
analysis attajched to the moving papers the objection -that it was not 
newly discovered would be fatal. Ever since the décision in the 
Bower <3ase (C. C.) 74 Fed. 235, the complainant has known that the 
court regarded the absence of an analysis as signiâcant. Ail this 
was knoWn when the proofs in this cause were taken and it is mani- 
fest that the complainant is precluded f rom asserting that the wisdom 
of producing an analysis is "newly discovered." The motion for a 
rehearing must be denied. 



STOKES et al. v. FARNSWORTH. 

(Circuit Court, D. Utah. February 12, 1900.) 

No. 327. 

1. Equitt j'iBApiNG— Leavb TO PiLB Àmbnded Answek— Waivek of Objec- 
liô'ftl'' ' ' ' ■' 

Where.'on' thé sustainlng of exceptions to an answer, an order Is made 
granting tfte défendant leave generally to file an amended answer, to 
which prder plalntJff consents, he caanot thereafter object tbat the order 
did i;iQt specify the particular amendment to be made, or authorize an 
ameûdment setting up a new défense. 

3. SAlfE— AtTACKING StJFFICIBNCY OF Ànswek. 

In equlty, a demurrer to an answer is not permltted, nor can the question 
of the légal eufflciency of the facts averred to constltute a défense to the 
case made by the bill be presented to the court on exceptions to the answer 
for impertinence, or on a motion to strike out such défense. 

3. Same. , . 

A défense pleàded in an answer cannot be strlcken out on the ground that 
it is ranjbUhg ând verbose. 

On motion tç take from the liles an amended answer, and to strike 
out a défense therein pleaded. 

Dey & Street, for plaintiffs. 

Barlow, Ferguson, Pierce, Gritchlow & Barrette, for défendant. 

MAUSHAIJj, District Judge. Exceptions to defendant's original 
answer were sustained. Thereafter, leave of court having been ob- 
tained, défendant flled an amended answer, setting up a new af- 
firmative défense. The plaintiffs move to take from the files the 
amended answer, and also to strike out the new défense, on the 
grounds: (1) That it was irregularly flled, in that no spécial per- 
mission of the court was obtained; (2) that the new défense is im- 
pertinent, irrelévant, sham, rambling, and verbose. Was there any 
. irregularity ito the making of the amendment of which the plain- 
tiffs can take advantage? The minutes of the court show that on 
the sustaining of the exceptions to the original answer counsel for 
the défendant asked leave to file an amended answer, but did not 
indicate the pjarticular amendments desired. The counsel for the 
plaintiffs then présent consented that leave should be granted, and 
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an order was thereupon made giving leave to the défendant to flle 
an amended answer. Undoubtedly, a new défense cannot be inter- 
posed by a défendant as of course. Such an amendment would 
ordinarily only be allowed on motion supported by aflidavit sliow- 
ing good cause and on notice. The proposed amendment should also 
be presented to the court, and the order permitting an amendment 
should specify the amendment permitted. But ail of thèse pro- 
ceedings may be waived; and where the plaintiffs, as in this case, 
consent that the défendant may flle an answer, amended as he may 
be advised, it is too late to object upon the flling of the new answer 
that the leave granted did not specify the particular amendment» 
made. The setting up of a new défense in an answer is a well- 
settled mode of amending the answer (Eq. Kule 60), and in this case 
no replication had been flled, nor the cause set down for a hearing 
upon the bill and answer. If, instead of granting leave to amend, 
the order had simply directed the défendant to further answer the 
plaintiffs' bill, an answer specially directed to the matters ex- 
cepted to, and restricted to supplying the deficiencies found to exist 
in the flrst answer, would hâve been intended. Board of Sup'rs of 
Fulton Co. V. Mississippi & W. E. Ce, 21 111. 338. The objection of 
irregularity cannot be sustained. 

2. Under the objection for impertinence the plaintiffs seek to 
raise the question whether the new défense interposed is in fact a 
défense to the suit; in other words, to make this motion serve the 
purposes of a demurrer. at common law. A demurrer to an answer 
in equity is not permitted (Banks v. Manchester, 128 U. S. 244, 9 
Sup. et. 36, 32 L. Ed. 425), and neither an exception for imperti- 
nence nor a motion to expunge is an authorized mode of testing 
the validitv of a substantive défense not responsive to the bill (Adams 
V. Iron Co'; [C. C] 6 Fed. 179; Grether v. Wright, 23 C. C. A. 498, 
75 Fed. 742). Prof. Langdell says: 

"As to tlie défenses in tbe answer, tliere is no way of raising immediately 
^md directly tlie question whether they are good in law or not, there being 
lO demurrer to an answer. If they are not good, the proof of them will be 
of no avail, and the plaintiff will hâve the full benefit of his objections at, the 
hearing." Langd. Eq. PI. (2d Ed.) § 83. 

In Shiras, Eq. Prac. § 58, it is said: 

"Exceptions to the answer do not perform the office of a demurrer in pre- 
senting the question whether the faets averred in the answer constituted a dé- 
fense to tJhe case made in the bill, and, as it is not permissible to flle a demur- 
rer to an answer, if it is desired to submit the case on the questions of law arls- 
ing on the answer, the only metliod is by setting down the case for hearing on 
bill and answer." 

There is the practical inconvenience in setting a case down for 
hearing on bill and answer that the plaintilï thereby admits the 
truth of the défenses pleaded, but not that they, in point of law, are 
good défenses. If either the equity of the plaintiffs' bill cannot be 
proved by the admissions of the answer, or any affirmative défenses 
therein are held good, the bill must be dismissed. But this incon- 
venience seems not to hâve been regarded as sufi8cient to induce 
the borrowing from the common law of a demurrer to an answer. 
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Perhaps the reason is that, if a demurrer was sustained to, a de- 
fêtasej ^tich defehse woiild be élilnmàted frôm thîe fécérdl IsTo evi^ 
dence could be taken to support it, and, if an error was' committed, 
th.e appeîlate court could make.hb decree fln,ally disposing of the 
case, becaiise the evideiice would iiot be before' it. Davis v. Dripps, 
2 Younge'& G. €h. 443. Of ieoùrèë, there is such a thing as an ex- 
ception! tb an answer for impertinence. Eq. Kulè 27; Mitf. Eq. PI. 
248; Stbpj', Eq. Pi. |§ 863, 868. It lies under the same circumstances 
as to a'bilK'- "Impertihënce is the same descriptibii of fault in plead- 
ings iû equity which In thbse at common law is denominated 'sur- 
plusage.' " 1 Danielli Ch. PraC. BSÔ. An exception for impertinence 
impliedlj^ admits thàt there is a pi-bper residue as to which the mat- 
ter sought to be expungëd is sWplusage. An entiré défense or an 
entire éàufe of action cannot bé' attacked as ^urpluSage. Matter 
claimèd 'tb''lie impertinent mùsf be considered in relation to the 
caiise bf action or défense atteptipted to be set up. Assuming the 
causé bf action or défense godd^ is the matter claimed to be im- 
pertinent rélevant to it? If it ïsj'then the exception mùst be over- 
ruled. ' "Ihe objection that the àiiswer is shàiïi caUnot bé- siistained. 
"A shàui ahswer is onè good in form, but f aise in fact; one not 
pleàdéd in gobd faith." Piercy v.' Babih, 10 Cal. 22; People v. Mc- 
Cumber, 18 N. Y. 315; Gostorfs v. Taaffe, 18 Cal. 385; Créenbaum 
v. Turrill, 57 Cal. 285; Glenn v. Brush, 3 Cblo. 26. The answer is 
not aelf^stultifying, and theré is iio faet presented by the défend- 
ant'» pléadings in this case feo inconsisteiit with it as to justify 
striking it oùt. The objection that the en tire défense is rambling 
and verbose is obviously tintenable. "An exception for impertinence 
mustibé àllbwed in wholè, or ûot at aU." Chapman v. School Dist., 
Deady; 108, Fed. Cas: No^' 2,607; Insurance' Co. v. Cokefair, 41 N. J. 
Eq. 142, 8 Atl. 686; Cbtiway v. Wilson, 44 N. J. Eq. 457, 11 Atl. 734. 
It folio ws that the plaintiffs' motion must be dénied. 



CITY OF TERRH HAUTE v. PAEMERS' LOAN & TRUST CO. 

(Circuit Court of Àppeals, Seventh Circuit. March 2, 1900.) 

No. 621. 

1. MoNiciFAii CQnPORATroNS^^AcTiONs AGAiNST City. 

A suit against tbe city tp fsnjoin the opening of a street. In the exercise 
of its power oiE emiuent <îomaln, is not a suit against the state, within the 
prohibition of the conètitution of Indiaria, as construed by the suprême 
court of : the state. ;: 

3. Same— CoNDEMNiNG Land foh Street— Enjoining Procbeding Pbkding 
Appeal. 

A provision of a statuteithat an appeal from a proceeding by a city 
to appropriate "mnd for street purposeg shall not prevept the city from 
proceéijihg with the appïoiiriation cannât lie construed to prevent the 
granting of an injunetlon qgainsi; the taking bf the propérty pending an 
appeal; 'B'here fratid or a f allure to comply with statutory requirements 
which would render the proceedings nugatory from the beginning is 
chargea, and it is shôwn that the immédiate exécution of the order would 
resuit in irrémédiable injury to the complainant, while delay would resuit 
in little or no harm to' thé city or public. 



CITY OF TERRE HAUTE V. FAR.MEHS' I.OAN A TRUST CO. 839 

3 Appeal— Revikw— OuDER Refustkg to Dissolve In.jukctios. 

An orcier of a circuit court refnsins to dissolve a temporary injvmetlon 
wlll not be disturbed on appeal, wliere tlie bill malies a prima l'acie case 
for the grauting of the iujunetiou, aud the sbowing leaves the question 
fairly within the discrétion of the court. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

C. A. Korblv, for appellant. 

John E. Iglehart and Edwin Taylor, for appellee. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 

Judges. 

PER CUELIM. This appeal is from an order refusing to dissolve 
an interlocutory order of injunction against the opening of a street 
in the city of Terre Haute, Ind., pending an appeal from the order 
of the city council approring the report of the commissioners and di- 
recting that the street be opened. The appeal from the order of the 
city council was to the circuit court of Vigo county, from which 
the venue was changed to the circuit court of Parke county, and from 
that court the proceeding was removed, on the pétition of the B^arm- 
ers' Ix)an & Trust Company, to the circiuit court of the; United States 
for the district of Indiana, and is still pending in that court. The 
city council, notwithstanding the appeal, passed a resolution direct- 
ing that the street be opened in accordance with its order, and 
thereupon the appellee, the trust company, tarought the bill on which 
the interlocutory order was granted. The city entered a spécial ap- 
pearance in opposition to the granting of a temporarj- restraining 
order, but did not answer or demur to the bill, and, it is insisted by 
counsel for the appellee, did not, by a full or satisfactory showing by 
affldavit or otherwise, réfute the charges of fraud and bad faith con- 
tained in the bill. 

The questions of law and fact which hâve been pressed upon the 
attention of the court are numerous, and hâve been argued with great 
élaboration on both sides; but in the opinion of the court, after a 
careful reading of the briefs, they need not and should not be passed 
upon now, but should be ieft to the untrammeled considération of the 
court below at the final hearing in that court. There is no control- 
ling and unquestioned proposition of law or fact on which it can be 
said that the interlocutory order is clearly wrong and ought to be set 
aside. It is contended that, in the exercise of the power of erainent 
domain, the city represented the sovereignty of the state, and that 
the suit against the city is therefore, in eff'ect, a suit against the state, 
which is forbidden by the constitution of the state; but reason and 
the décisions of the suprême court of the state seem to be to the con- 
trarv. Citv of Et. Wavne v. Et. Wavne, W. & J. R. Co., 149 Ind. 
25, 48 N. E. 242; Kyle v. Board, 94 Ind. 115; Erwin v. Fulk, Id. 233; 
Citv of Xew Albanv v. White, 100 Ind. 206; Sidener v. Turnpike Co., 
23 ind. 623. 

The statute under which the proceeding was prosecuted allows ap- 
peals, but also provides that "such appeals shall not prevent sucb 
city from lu'oceeding with the proposed appropriation, nor from mak- 
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ing tlie proposed change or improyement"; but this provision, it 
must be, was not intended to apply to ai case in wliich fraud of a char- 
acter to annnl the proceedings from the beginning, or a failure to 
comply with the Statutory requirements in sonie respect equally fatal, 
is charged, and it is shown that the immédiate exécution of the or- 
der will work irrémédiable harm to the complaining party, while de- 
lay will do little or no harm to the city or public. The situation is one 
in which delay in the opening of the street is of no vital significance, 
while, on the other hand, an immédiate opening, if the proceeding 
shaU flinally be determined to hâve been invalid, or if the city should, 
as it may, abandon the work, if unwilling to pay the damages which 
sliall be assessed against it, will cause to the appellee serious injury, 
for which no remedy seems to be provided. The bill made, at least, 
a prima faciè case for the granting of the interlocutory order, and 
the showing on the motion to dissolve, at most, left the question 
fairly within the discrétion of the court. The order denying the mo- 
tion to dissolve is therefore afftnned. 



COWI.EY et al. v. CITY OB^ SPOKAXE et al. 
(Circuit Court, D. Washington, E. B. Febrnary 17, 1000.) 

1. Dedication of Strebts— Failurb of Dedicator's Title— Ratification bt 

True Ow^bk. 

A decree in a suit involving the title to real estate, entered upon a stipu- 
lation by which the prevailing party relinquished ail claim to certain por- 
tions of the property, which the other party had platted into lots and sold, 
— such lots being designated in tlie stipulation and decree by référence to 
the recorded plats, — opérâtes also to conflrm in the public the title to the 
streets dedlcated by such plats, and upon which the lots released abut. 

2. Municipal Corporations— Improvembnt op Street— Estoppbl dp Owker. 

Where a landowner permits a city which Is vested with the power of 
eminent domain to expend money or incur llability In grading and other- 
wise Improvlng streets laid out over hls property, without taliiBg active 
, steps to prevent, he is estopped thereafter to assert hls right to possession 
of Che land occupied by such streets, although ttiey were occupied by the 
city under a dedication made by an adverse claimant of the property, and 
without îils consent. 

S. Same— Spécial Assbssmentb. 

Such estoppel, however, does not extend to assessments made by the 
city upon abutting property of such owner for the cost of improving the 
streets, so as to prevent hlm from contesting the validity of such assess- 
ments. 

4. Same— AssBSBMENTS FOR Strbet Improvement— Constitutionalitt. 

Spécial assessments levied on abutting property for the cost of street Im- 
provements under the statutes of Washington, which require the assess- 
ment pf the entire cost of such Improvements on the abutting property, and 
whicli are levied by the front-foot rule, or other methods having no référ- 
ence to beneflts aecruing thereto, are in violation of the provision of the 
constitution of tlie TJnited States agàinst the taking of private property 
for public use without just compensation. 

This is a suit in equity to détermine the right of the city of 
Spokane to certain streets, and to enjoin the enforcement of spécial 
assessments for their improvement. 

B. B. Blake and F. H. Graves, for complainants. 
A. Gr. Avery and F. M. Dudley, for défendants. 
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HANFOED, District Judge. This is a suit in equitj to obtain a 
declarator.v decree as to the right of the city of Spokane to con- 
tinue in the use and enjoyment of certain streets crossing lands 
owned by the complainants, the laud within the boundaries of said 
streets not having been purchased, condemned, or dedicated by the 
owner for the use of the public, and also to restrain the city and 
its officiais from proceeding to enforce against the property of the 
complainants abutting upon said streets liens for assessments levied 
by the city, pursuant to its charter and the laws of the state, to pay 
the cost of grading several of said streets and eonstructing side- 
walks. The parties to this suit hâve agreed as to ail the material 
facts, and hâve set the same forth in a stipulation, a condensed 
statement thereof being as follows: Several years before the con- 
struction of the Northern Pacific Eailroad, Mr. Cowley, one of the 
complainants, obtained a contract froni tlie railroad company giv- 
ing him the right to purchase a tract, including the land in contro- 
verse', for a stipulated price, and thereupon took possession of the 
tract and made valuable improvements. After he had made said 
improvements, and had actually occupied the premises for several 
years, the railroad company denied its obligation to sell the land 
to him, and commenced an action against him to recover possession. 
Cowley defended the action, and also flied a cross complaint setting 
up his right to the land under the contract, and praying for a de- 
cree for spécifie performance of the contract, which was permissible 
under the practice of the territorial district court in which the 
action was brought. The case was pending many years in the ter- 
ritorial court and in this court, to which it was transferred, and 
in the suprême court of the United States. See Cowlev v. Railroad 
Co. (0. C.) 46 Fed. 325; Id., 159 U. S. 509, 16 Sup. Ot. 127, 40 L. 
Ed. 263. And a décision on the merits was finally rendered by this 
court in favor of Cowley in the year 1898. Very soon afterwards 
the parties agreed to settle the controversy, and a decree was en- 
tered in accordance with the terms agreed to and stipulated by 
them. Wliile said case was in progress, (Cowley and his wife, in 
considération of professional services to be rendered by their co- 
complainants, contracted with them to convey to them an undivided 
interestin the property. The railroad company platted a portion 
of the land as additions to the city of Spokane, and assumed to dedi- 
cate for public use the streets laid off on said plats, and also sold, 
and assumed to convey the title to, a number of lots shown upon 
said plats. After said plats had been flled for record the city of 
Spokane caused some of the streets to be improved by grading the 
same and eonstructing sidewalks, pursuant to its charter and the 
laws of the state, which require that the entire cost of such im- 
proA'ements be raised by local assessments upon the property abut- 
ting upon streets so improved, and levied assessments upon the 
property owned by the complainants for a portion of the ;st of said 
improvements. It is a stipulated fact that the city officiais, in 
making assessments for the improvements referred to, gave no con- 
sidération to the beneflts to accrue or injury which might resuit 
to the abutting property by reason of said improvements, and diJ 
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iipt apporjtipn the costs-or assess jtke ajjiitting pi^operty; iW^th référ- 
ence to a.ny.l.pecial beneût to said property, but made iiie assess- 
ment uçpp an ad valorem basis, or elseupon the per front foot plan. 
The conipiairwjiits deny the validity of: the plats on the ground that 
they were the true owners of the pyoperty when the platting was 
done, and, Mr. Çowley being in actual and visible adverse posses- 
sion, the railroad company could not by any act create an interest 
in or right to' ajp.y part of the land without their consent; and they 
contend that the city, in ail that was done in making the improve- 
ments, -yvas a mère trespasser. It is stipulated, however, that the 
complainants took no steps to restr^in the city/ïrom making ex- 
pensive improvenients in said stre.(?ts, ,except that Mr. Cowley, at 
or before the commencement of the âî^st improvements, notified the 
mayor of the city that he claimed to own the property, and that 
the railroad company had no authority^ to make the plats or dedi- 
cate the.strçets. Ail the street improvements referred to were fuUy 
complète^ seyeral years before the,, stipulation upon which the de- 
cree in said cape was entered, Said stipulation was assénted to by 
ail the coînplainahts in this. case, and, among other things, it con- 
tains a lEelinquishment on the part of Oowley and wiiÇe of ail claims 
to çertaip parts of the land, and as considération for sucbirelinquish- 
ment the„ i;ailroad company paidthem a sum of; n^pney^ This ar- 
rangement was made for the purpose, pf coiiûrming the titles con- 
veyedby the railroad conipany to nupjerous vendees of lots shown 
upon s^id plats, and descj:ibed the lots sorelinquishedby référence 

to said iPlatS., ,,,, ..[[■■^■^ ..; . '■•^;.• . ,'' ■;'.'■■! '■• • .^■ 

The stipulated facts .elîminate frow-the çontrpypçsy spme of the 
streets and some of thé property cl^^pied by the complainants' bill. 
The decree to be entered wiU thei^efo^e déclare against their çlaim 
to Sprague, street, and, ;to that part;OtiBernard strept. which is south 
of Third avenue, and ail ofFemhilli addition.. As tb the remain- 
ing ppçj;ipi^ of ; the propepty , ppypred bj ■, tl^e plats, I, hold : . , 

1. Thp;;9greement and stipulation; of,|the parties ijpon which tiie 
décrie abpye rpferred tq was made musti neeessar jl^^, hayç: the effect 
to cQpflrmthe title of the iN^orthern^^açiûç Railroad ipompany's ven- 
dees tp the gcpund within> the boundaries, pf th|e ipia soldto them, 
and al9i0 çoiiflipï^s thp right of thé publ^pto tlxe w^ejiPf ail the streets 
sbpwn, in th^., plats of Secpnd additip;^ to Kailpp^d addition and 
Fonrth,, addition to Railroad a;dditipo,,, .TThesepurehasers are eu- 
titled tphaye ttpir lots with the bounjdaries desçribp(?. (tl^at is to say, 
the streets shown by the pïfit^); and the cpmplainautiS, by referring 
to the plats in thei;r. stipulation for thepurpose pf describing and 
identifying tljp: parti cular lots which they relinquished Jfor a money 
considéra tipn,, hâve in fact adopted, said plats for that purpo^e, and 
by adoption hâve ratified the plats as pecprded. Itis impossible 
to give fuU effept to tho stipulation and decree without recognizing 
the. streets in the plfits therein referred to as ipubUc streets, and 
the complain^pts are therefore estopped from disputing the lawful 
dedication of , the streets shov?n by the;;Plats of said additions, 
whether the same hâve been accepted,.or ,u^ed or injpïpved by the 
city or not-i, This est oppel, howevp^,, extends oçily tp the. Second 



COWLEY V. CITY OF SPOKANE, 



843 



and Fourth additions to Railroad addition, and does not affect tlie 
rights of the complainants in and to Cliff Park addition nor First 
addition to Fourth addition to Railroad addition. In my opinion, 
the complainants Lave a clear title to ail ol' said Cliff Tark addition 
in its entirety, including the streets, to the same estent as if no 
plats thereof had ever been recorded. 

2. I hold, also, that the complainants hâve a complète title to ail 
of First addition to Fourth addition to Railroad addition, including 
the streets therein, except Pacific avenue and Second avenue, both 
of which hâve been graded. The labor and expense of making said 
improvements, and the possession and use of the street as a public 
thoroughfare, create a right in favor of the public superior to any 
right of the défendants to hâve possession of the area within the 
boundaries of said streets. In the case of Roberts v. Railroad Ce., 
158 U. S. 1-30, 15 Sup. et. 756, 39 L. Ed. 873, it was decided by the 
suprême court of the United States that if a landowner, knowing 
that a railroad company has entered upon his land and is engagea 
in constructing its road without having complied with a statute re- 
quiring either payment by agreement or proceedings to condemn, 
remains inactive and permits it to go on and expeud large sums in 
the work, he is estopped from maintaining either trespass or eject- 
ment for the entry, and will be regarded as having acquiesced 
therein, and will be restricted to a suit for damages. The city of 
Spokane is a municipal corporation, in which the power of eminent 
domain is vested, and it has the control of public streets and thor- 
oughfares within its limits. I consider the rule applied by the su- 
prême court in the case of Roberts v. Railroad Co. to be eminently 
just, and that it is applicable to cases where landowncTS hâve know- 
ingly permitted a city government to incur expense or liability in 
the actual improvement of a thoroughfare required for the use and 
convenience of its inhabitants. 

3. The estoppel which prevents the complainants from asserting 
a right to the possession of streets does not extend further, and 
does not hâve the effect to validate the liens for assessments levied 
by the city upon the complainants' property for the cost of street 
improvements. The acts from which the estoppel results were sub- 
séquent in time to the unauthorized assumption by the city of the 
right to levy the assessments. The assessments, being unlawful at 
the time they were made, do not become valid, as against the com- 
plainants, by their subséquent acquiescence in the dedi cation of the 
streets; there being no évidence of an intention in the mind of 
any of the parties that the complainants should become liable for 
the assessments, or waive their rights to resist the collection thereof. 
It is one thing for an owner of land to give up part of his land to 
the public for a highway, and quite a différent thing for him to as- 
sume an obligation to pay the cost of grading and improving the 
liighway. 

I consider, also, that the stipulated facts entitle the complainants 
to a decree restraining the city from collecting the assessments, 
on the ground that they were made under a System for making local 
assessments which is contrary to the guaranty of the constitu- 
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tion of the United States that private property shall not be taken 
for public usé without just compensation. There is a flagrant dis- 
regard of this principle whenever an attempt is nàade to levy a 
spécial assessment for a local public improvement witbout référence 
to the particular beneflt to accrue to the property subjected to such 
spécial assessment by reason of the improvements. Streets and high- 
ways are for the use and convenienCe of the public, and private 
property cah only be burdened with the cost of improving the 
same upon the theory that the improvements hâve a direct tendency 
to enhance the value of land in the immédiate vicinity to a mucli 
greater dègree than property more remotely situated, and it is just 
that the property so beneflted should be required to contribùte a 
proportionàte share of the expense of creating such increased value. 
It is quite difflcult to dividé the expense between the gênerai public, 
having the enjoyment of the use of streéts, and the property specially 
beneflted, according to a ratio that will be exactly just. Still, the 
burden must be distributed. Pornierly the statutes of this state or 
of Washington territory provided a method of dîstributing the bur- 
den in incorporated cities by requiring each municipal goverhment 
to, raise a gênerai fund by annual taxation, and the estimated cost 
of grading and paving the area of street intersections and specifled 
kinds of iniprovements and repairs had to be paid out of this gén- 
éral fund, but the statutes hâve been amended from time to time 
so as to burden the abutting property with the eutire cost of ail 
improvements and repairs. This rule is répugnant to the last clause 
of the flfth anjendment to the constitution of the United States. 
This subject received considération by the suprême court of the 
United States in the case of Village of Norwood v. Baker, 172 U. 
S. 2B9-303, 19 Sup. Ct. 190, 43 L, Ed. 447. The opinion of the court, 
by Mr. Justibe Harlan, con tains the following expressions: 

"But the power of the législature in thèse matters is not unlimited. There 
is a point heyond which the législative department, even when exerting tlie 
power of taxation, may not go, consistently with the citizen's right of prop- 
eirty. As already Indicated, the principle underlying spécial assessments to 
nJeet the costs of public improvements is that the property upon which they 
are Imposed is pecullarly beneflted, and therefore the owners do not in fact pay 
anything in excess of what they receive by reason of such improvement. 
But the guaranties for the protection of private property would be seriously im- 
paired if it were established as a rule of constitutional law that the imposition 
by the législature upon particular private property of the entire cost of a 
publie improvement, irrespective of any peculiar beneflts accruing to the owner 
from such improvements, could not be questioned by him in the courts of the 
country. It is one thing for the législature to prescribe it as a gênerai rule 
that property abutting on a street opened by the public shall be deemed to 
have been specially beneflted by such improvement, and therefore should spe- 
cially contribùte to the cost incurred by the public. It Is quite a différent 
thlng to lay it down as an absolute rule that such property, whether it is in 
fact .beneflted or not by the opening of the street, may be assessed by the front 
foot for a flxed sum, representing the whole cost of the improvement, and 
without any right in the property owner to show, when an assessment of that 
kind is made or is about to be made, that the sum so flxed is in excess of the 
beneflts received. In our judgment, the exaction from the owner of private 
property of the cost of a public improvement in substantial excess of the spé- 
cial beneflts accruing to him is, to the extent of such excess, a taliing, undei; the 
guise of taxation, of private property for public use without compensation. 
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We say 'substantial excess,' because exact equality of taxation Is not always 
attainable, and for that reason the excess of cost over spécial benefits, unless 
it be of a material character, ought not to be regarded by a court of equity 
■when its aid is invoked to restrain the enforcement of a spécial assessment." 

The learned justice also quotes from Dillon's treatise on Municipal 
Corporations, and comments thereon, as foUows: 

" 'Spécial beneflts to the property assessed (that is, benefits received by it m 
addition to those received by the community at large) is the true and only 
just foundation upon which local assessments ean rest; and, to the extent of 
spécial benefits, it is everywhere admitted that the législature may authorize 
local taxes or assessments to be made- * * * When not restrained by the 
constitution of the particular state, the législature has a discrétion, commen- 
surate with the broad domain of législative power, in making provisions for 
ascertaining what property is specially beneflted, and how the benefits shall 
be apportioned. This proposition, as stated, is nowhere denied. But the 
adjudged cases do ifot agrée upon the extent of législative power.' While 
recognizing the fact that some courts hâve asserted that the authority of the 
législature in this regard is quite without limits, the author observes that 'the 
decided tendençy of the later décisions, including those of the courts of New 
Jersey, Michigan, and Pennsylvania, is to hold that the législative powef is not 
unlimited, and that thèse assessments must be apportioned by some rule 
capable of producing reasonable equality, and that provisions of such a nature 
as to make it legally impossible that the burden can be apportioned with proxï- 
mate equality are arbitrary exactions, and not an exercise of législative au- 
thority.' Dill. Mun. Corp. § 761. He further says: 'Whether it is compétent 
for the législature to déclare that no part of the expense of a local improvement 
of a public nature shall be borne by a gênerai tax, and that the whole of it 
shall be assessed upon the abutting property and other property in the vicinity 
of the Improvement, thus for itself eoncluslvely determining not only that 
such property is specially beneflted, but that it is thus beneflted to the extent 
of the cost of the improvement, and then to provide for the apportionment of 
the amount by an estimate to be made by designated boards or ofîicers, or by 
frontage or superflcial area, is a question upon which the courts are not 
agreed. Almost ail of the earlier cases asserted that the législative discré- 
tion in the apportionment of publie burdens extended this far, and such législa- 
tion is still upheld in most of the states. But since the period when express 
provisions hâve been made in many of the state constitutions, requiring uni- 
formity and etjuality of taxation, several courts of great respectability, either 
by force of this requirement, or in the spirit of it, and perceiving that spécial 
beneflts actually received by each parcel of eontributing property was the 
only principle upon which such assessments can justly rest, and that any other 
rule is unequal, oppressive, and arbitrary, hâve denied the unlimited scope 
of législative discrétion and power, and asserted what must, upon principle, be 
regarded as the just and reasonable doctrine, — that the cost of a local im- 
provement can be assessed upon particular property only to ttie extent that 
it is specially and peculiarly beneflted, and, since the excess beyond that is a 
benefit to the municipality at large, it must be borne by the gênerai treasury.' " 

A decree will be entered in favor of the coinplainants for the re- 
lief prayed for, except with respect to the possession of Sprague 
avenue, Pacific avenue, Second avenue, ail the streets in the Second 
and Fourth additions to Eailroad addition, ail of Fernhill addition, 
and the several lots and blocks which Cowley and vvife relinquished 
by the stipulation upon which the decree in the case of Cowley v. 
Eailroad Co., supra, was based. Although the coniplainants are not 
entitled to ail the relief prayed for in their bill of complaint, they are 
the prevailing parties, and are entitled to recover costs. I do not 
flnd that they hâve vexatiously increased the costs of this case by 
cfaiming something in excess of what they are entitled to recover. 
Therefore I disallow the défendants' claim for costs. 
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NEW ï0EEi LIFE INS. CO. v. BOABD OP OOM'ES OF OUYAHOGA 

'■■•^ ''- ""■'■■;'. '^;; COUNTY,-'0HIO. ■■ ■ ■'■, 

NEW ENGLAXD MUT. LIFE INS. CO. v. SAME. 

(Circuit Court, Nj p. Ohio, E.D. January 27, 1900.) 

j ; , Nos. 5,969, 5,970. 

i. Btàtdtb— Rétroactive EPFECT—LKGAi,izmG Void MunigipaI' Bonds. 

4^ct^0]ï|C(,ApriJ 21, 1898 (93 Ohlo La-^s, p. 172), which authorizes county 
comniissloriers who hâve issued and sqld bonds, and wlth .thé proceeds 
purchaséd land, and érected a building tlhereon, in acçordance wlth a stat- 
ute whi'ch bas thereafter been adjugged unconstitùtipnal, tp fulfill the 
equJtàiils fliùd moral obligation to thé Wlders oï such boiids by paying the 
amQjint 91 the pi;incipal aud accnied interest thereonj aûd whlch further 
provldes.that, in case'of ttièir refusai on demand to naake sueh payment, 
an action may be maintaii^eij agalnst them to colleçt the amount of such 
principal, and Interest,, as àpplied to a c^pe in which county commissioners 
had, prlpr tp the passage of the àct, Issue^ bonds, and expended the pro- 
ceeds, in gôpdfaith in the building pf an armpry fpr the use'of the state 
guard, as authorized hy a statute wiilph .^was later a<Mudged void, as well 
as„th^ bonds issuéd th^ennder, on the grdund that the building was for 
a gênerai State purpose, glveg a nèVs' rlght, rather tliàn a new remedy (or 
an existing iight, and Is withln the prbhlbitiQh of Cdhst Ohio, art. 2, § 28,' 
against rétroactive la ws. 

2. Samb— Ohio Constitution. , 

Xhs liabiUty sought to be Imposed upon the, county by the aet is not so 
.cleariy apd pbviously oneof raturai justice as to take the a.ct ont of opéra- 
tion of thfi constitutlonftl provision, if ^uch considération may hâve that 
efEect, withln the rule laid dqwnby the Ohio suprême court, although it 
provides that pn payment pif the amount of the bonds the property may be 
used for county purposes. Both having acted equally in good faith, the 
county wpuld discharge its fun équitable jnd moral pbligation by surren- 
dering the property to the bondholders, and the act goes beyond such duty 
when it.iiln efflect, requires the compulspry .purchase of the property by the 
county, whenit may be nelth«r suitable nor needed, for cpunty purposes, 
nor worth Its cost for such purposçs. 

8. FEDERAL ; Courts— FoLLOWlNG State Décisions. 

The mies established by the highest court of a state for determining 
the validityof a statute Under the state constitution are binding upon the 
fédéral courts. 

Thèse cases are submittedto the court on demurrers to the péti- 
tions. 

Garâeld, Crarfleld & Howe, for complainant New York Life Ins. Co. 
Squire, Sanders & Denïpsey, for complainant New England Mut. 
Life Ins. Co. 
P, H. Kaiser and P. L, Taft, for défendant. 

JPAY, Circuit Judge. Except as to the ataouut sued for, the péti- 
tions are sub^tîintially alilie. Omitting formai parts,, the allégations 
of the pétitions, which, for the purposes of the demurrers. must be 
tafeen as trille, are, in gubfiitance: That the board of commissioners 
of Cuyahoga county» on or about the 13th dayof May, 1893, pursuant 
to a provision ; of an açt of the législature of Ohio passed April 27, 
1893 (90 OhioiLaws, p. 115), entitled:"An act to authorize the com- 
misfiionersof lany county containing a-city of the first class, second 
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grade, to borrow money and issue bonds therefor, for the puriwses 
of building and fumishing a central arniory iil any sucb city, for the 
use of the Ohio National Guard, and procuring a site therefor," did, 
in accordance with the provisions of said act, and under the authority 
thereof, by resolution duly adopted and spread upon the minutes of 
the meeting then held, authorize and direct the issue and sale of the 
bonds of said Cuyahoga county in the sum of $225,000, for the pur- 
pose of raising money to erect and furnish an armory in the city of 
Cleveland for the use of the Ohio National Guard, and to procure a 
site therefor; said bonds to be dated July 1, 1893, to be in the sum 
of |1,000 each, payable in 25 years after date, and redeemable after 
10 years f rom date, with interest thereon at the rate of 5 per centum 
per annuna, payable semiannually upon présentation and surrender 
of interest coupons attached thereto, and to be denominated "Central 
Armory Bonds." That thereafter the défendant, pursuant to the 
authority given by section 2 of said act of April 27, 1893, duly issued, 
advertised, and sold ail of said issue of bonds so authorized, in accord- 
ance with the said statute, and receired therefor the sum of |227,- 
065.05 in money, being par and accrued interest thereon from the date 
of said bonds to thé date of their said sale, which said amount so 
received as the proceeds of said bonds was placed to the crédit of 
the fund in the countj' treasury on account of which said bonds were 
issued and sold. That thereafter the said défendant, acting in pursu- 
ànce of thef act of the législature under which the bonds were issued, 
and for the purposes contemplated in said act, and using the money 
for the purposes directed, purchased real estate in the city of Cleve- 
land, in said county, taking legaltitle thereto in the name of said 
county, as a site for said proposed armory building, and erected there- 
on a building which has been substantially completed. That in the 
acquifément of said real estate and the construction of said build- 
ing substantially ail of the money from the issue and sale of said 
bonds has been expended. That the défendant, by such purchase, 
obtained and holds, in the name of the county, the légal title to said 
property so purchased ànd improved by the proceeds from said bonds, 
and bas at ail times and now does, exercise control and ownership 
over the same, and is in possession of said property and building, as 
weil as of the moneys remaining, derived from the sale of said bonds. 
Plaintiffs further say that, after the issuing of said bonds, défendant, 
for the purpose of paying the interest thereon, and ereating a sink- 
ing fund to redeem the same, did, in accordance with said act of 
April 27, 1893, cause to be levied a tax of one-tenth of one mill on 
each dollar of valuation of ail of the property appearing upon the 
gênerai tax duplicate of said county of Cuyahoga; that for a period 
of two years said tax was collected by the treasurer of said county, 
and the interest coupons attached to said bonds falling due on the 
Ist day of January and July in the years 1894 and 1895 were paid by 
the duly-authorized officiais of said county. After the bonds had 
been so sold, and the proceeds expended for the purchase of said land, 
and after said building had been substantially completed, and after 
the said twô years' coupons had beën paid, légal proceedings were 
instituted by a taxpayer of said county of Cuyahoga, seeking to re- 
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strain, the further levying of çaid tax and the paymçnt oî said bonds 
OT t\xe interest thereonj and thereafter giich proceedings were had 
ip such action that th.e act of the législature of Àpril 27, 1893, under 
which said bonds had been issned and said property so acquired, was, 
by the suprême court of Obio, declared to be unconstitutional, and 
by the judgment of said court the said défendant and the county 
authorities of said county of Cuyahog^ were enjoiued from levying 
further taxes to pay the interesst and principal of said bonds, which 
said judgment and injunction are still in effect; that of the moneys 
so coUected by the levy of one-tenth of one mill aforesaid there re- 
mains unexpended in the hands of said défendant, in the "Central 
Armory Fund," so called, a b^ance of |17,755.30. Plaintiffs further 
aver that, by reason of the ruling of the suprême court aforesaid, and 
by reason of said injunction issued by the suprême court as afore- 
said, the said défendant and the said county of Cuyahoga cannot now 
pay its obligations as evidenced by said putstanding bonds and cou- 
pons in the form in which the said county, by the proceedings afore- 
said, undertook and agreed to pay to the holders of said bonds and 
coupons. Plaintifif avers in the one case that it is the holder of 145 
of said bqnds, and in the other case that it is the holder of 50 of said 
bonds, each being in the sum of $1,000; that plaintiffs purchased the 
bonds in the open market in the ordinary course of business, paying 
more than par therefor, and long prior to the beginning of the légal 
proceedings hereinbef ore jecited, and by the détermination of which 
said officiais of said county were enjoined from paying said bonds and 
interest thereon ; that plaintiffs purchased said bonds and paid there- 
for in good faith in the one case the sum of $155,495.10, and in the 
"other case the sum of $53,660, without knowledge or notice of any 
defect or irregularity in the same, and that the defendaut herein, in 
so issuing said bonds and acquiring said proj)erty, acted in good 
faith; that said défendant still holds said proi)erty, which is now 
available to said county for gênerai county purposes, and which is 
now used for county purposes. Plaintiffs aver that it is unconscion- 
able and inéquitable that the défendant should retain a-nd hold and 
apply to county purposes the proçeeds of said bonds and the property 
and building so acquired therewith without fulflUing its moral and 
équitable obligation to reimburse the plaintiffs for the bonds so held 
by them. Plaintiffs further say that on or about the 27th day of 
February, 1899^ acting in accordance with the statutes of Ohio in 
such case made and provided, it made written demand upon the de- 
fendant herein to provide, as by law it was authorized to do, for re- 
imbursing thèse plaintiffs in amounts equal to the principal and inter- 
est which had a,ccrued upon the bonds respectively held by them, and 
to pay to the plaintiffs an amount equal to the principal and inter- 
est due upon said bonds upon a surrender of the same to the county 
for the purpose of cancellation; and that on or about February 28, 
1899, the said défendant refused such d^mands so made by thèse 
plaintiffs, and notifled thèse plaintiffs that it would not take any pro- 
ceedings for the reimbursement' ,of the plaintiffs, or the payment to 
them of the amounts of prindipal and interest so due to them by rea- 
son of the premises; that more than six months has elapfeed since 
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thèse plaintififs made such demand upon the défendant and its refusai 
to «omply tkerewith. Plaintiffs bring the bonds by them held respec- 
tively into court for cancellation, and aver that by reason of the 
refusai of said défendant to make provision for the équitable and légal 
claims of the plaintiffs herein against the défendant, in accordance 
"with the authority given by the statutes of the state of Ohio, particu- 
larly section 2834c of the Eevised Statutes, rights of action hâve 
accrued to the plaintiffs to recover from défendant, as in an action 
for money had and recçived, an amount equal to the principal and 
interest represented by said bonds so owned and held by them re- 
spectively, and they pray judgment accordingly, 

The act of the législature of Ohio under cover of which thèse ac- 
tions are brought (section 2834c of the Eevised Statutes of Ohio) was 
passed April 21, 1898 (93 Ohio Laws, p. 172), and is as follows: 

"Whenever the commissioners of any county, acting in accordance with an 
aet of the législature, hâve inciirrecl obligations or bave issued and sold bonds, 
and with the proceeds of such obligations or bonds Uave constructed an im- 
provement or purchased land, and hâve whoUy or partially completed a build- 
ing thereon, and, after such proceeds hâve been so expended and the county 
thereby plaeed in the ownership and possession of such improvement or build- 
ing, the statute under which such bonds were issued or obligations incurred 
bas been, by the suprême court, declared unconstitutional and the county au- 
thoritles enjoined from levying taxes to pay the interest and principal of such 
bonds or obligations, whereby the county bas, with the proceeds of the bonds 
which It still retains, acquired such improvements or building, and, by reason 
of the unconstitutionality of the law under which it bas acted, cannot pay its 
obligations outstanding in the form in which they were issued, such commis- 
sioners may, if they deem it for the best interest of the county so to do, ful- 
fiU the équitable and moral obligation of the county to reimburse the holders 
of said bonds or obligations to an amount equal to the principal and interest 
which has accrued thereon, and for the purpose of so doing, may issue and sell 
bonds of such county or borrow money in such amount and for such lengths of 
time and at such rate of interest as the commissioners may deem proper, not 
exceeding the rate of flve per centum per annum, payable semi-annually, to be 
used in the reimbursement and payment of such équitable and moral claims 
and liabilities against such county: provided, that no such payment or reim- 
bursement of any such moral or équitable claim shall be made of any claim that 
has remained due or unpaid for a longer period than ten years: provided, fur- 
ther, that should the county commissioners of any county, upon the written re- 
quest of the holder of any such équitable claim against the county as in this 
section described, fail within six months after such demand to make provision 
for such claim under the provisions of this section, then, in such case, the 
holder of any such légal or équitable claim as in this section described against 
such county shall hâve a right of action in any court of compétent jurisdiction 
to recover the amount of such claim and interest against such county at any 
time within a period of ten years from the time the cause of action accrues: 
provided, further, that the county commissioners may dévote the building or im- 
provement which the county has acquired in the cireumstances mentioned in 
this act to any county purpose." 

It thus appears that thèse actions are prosecuted for the purpose 
of recovering, under the section of the statute just quoted, an amount 
equal to the principal and interest of the bonds. The demurrers raise 
the question whether said act is in violation of the provisions of the 
constitution of the state of Ohio. Fi'om the allégations of the péti- 
tions it appears that the suprême court of Ohio, having been calle(2 
vipon to consider and détermine the validity of the act under which 
the bonds were issued by the county commissioners and purchased by 
99 F.— 54 
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tlie!Ï)lffliQtifPs fojp the purposè of ibuiiaing an armory for the use of 
theOiiio National Cruard in theclty of Oleveland, decided tliat 'thfe' 
act was passed in violation of the" constitution of the state. The 
case iii which this décision was rendeïred is Hiibbard t. Fitzsim- 
mons, 57 Ohio St. 436, 49 îiP] E. 477, deoided January 26, 1898. An 
examination of the case will show that the supreine court of Ohio 
regarded the aet of April 27y 1893, abote recited, as void, because 
in violation of section 2 of artiele 12 of the constitution of the state, 
requiring taxes for général pùrposes of thé state to be levied by a uni- 
form rule on ail the taxable property within the state, and held the 
érection of an armory for the use of the National Ouard to be a gên- 
erai purpose bf the state. The grounds of this décision are fully stat- 
ed in the opinion of the court given by Judge Shauck, It thus ap- 
pears that the bonds were issued without authority, and were, conse- 
quently, void, and of no effect. It is not a case where the act could 
haye been laWfuUy performed or done under législative power thereto- 
fore existing, Thereafter, bn the 21st df April, 1898, the législature 
of Ohio passed section 283|c,,Key. St., already quoted. In this gec- 
tion it is undertaken to givevalidity tothe claims of the plaintiffs, in 
the iirst place, by the voluntary action of the commiBsioners if they 
shall see fit to tàke it; if not, then giving à right of action six naonths 
after the coÙB^tiy shall haye failed upon ^pitten request to make pro- 
vision for the payment of the claims of the persons holding the bonds. 
It isclaimed tlat this section of the statutes is rétroactive, and con- 
sequently in violation ofsfeétidn 28 of article 2 of the constitution of 
1851,'which prçîyides,: '''.''!,'//, ,, -:',',..'. 

"Tlie gênerai ^Beinbly shalMiave no power to pass rétroactive là-ws, orlaws 
impalring the obligation of éomtracts; but mây, by genelral laws, authorlze 
courts to carrylnto effect, ^ upou: such tenus as shall be just' and équitable, the 
manifest intention of parties, and otfloers, ibycuring omissions, defects and' 
eisrops, in instruments and proceedings, arising outof : their want of conformlty 
wlth the laws of this State." . ;;!! : 

is thi? iStatute rétroactive, within themeaning of the constitution?; 
It has been: frequently deciûed by the suprême court of Ohio, and 
mày be accepted as the law of the state, that the power to tax is de- 
fiyedpriniarily under the ^rant of the législative powet of the ^tate 
to ithe genérialijassembly, contained in article 2, § 1, of the consti- 
tution, which provides: :■ ; 

' "The législative power of this state shall bè vested In a gênerai assembly, 
which shall eohgist of a sehâ'te àiid house of représentatives." 

This gênerai power, thus broadly conferred, is subject to certain 
litnitatiohs, one of Which is contained in section 28, above quoted, 
providing that the gênerai assembly shall bave no power to pass 
rétroactive: lawfi.! The suprême court of Ohio has had occasion to 
define the meaning of this section, and in one of ifs latest opinions 
upon this subject has said:' : ^ 

, "However, every statute tba-t le designedto act retrospectitely is not rétro- 
active within the tei;pis of seetiQn 28 of article 2 of the constitution of 1851, 
which forbids the gener!|l a,ssembly of this state to pass 'rétroactive' laws. 
Whether a statuté fBUs Vïtliin the prohibitioa of this provision of the constitu- 
tion dépends ùpon -thé châracter of the relief that it provides. If It créâtes a 
r.«w right, rather than affoid» a new remedy to enforcè an existing right, it is 
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prohibited by this clause of the constitution of this state. Judge Story defines 
a rétrospective, or rétroactive law, as follows: 'Upon principle, every statute 
wliicli talies away or Impairs vested riglits acquired under existing laws, or 
créâtes a new obligation, imposes a new duty, or attaclies a new liability in 
respect to transactions or considérations already past, must be deemed rétro- 
spective.' Society v. AVheeler, 2 Gall. 104-139, Ped. Cas. No. 13.156. Xliis déf- 
inition was approved by tliis court in Rairden v. Holden, 15 Ohio St. 207. It 
was also adopted by tlie suprême court of the United States in Sturges v. Car- 
ter, 114 U. S, 511, 5 Sup. et. 1014. 29 L. Ed. 240." Commissioners v. Rosche, 
m Ohio St 111, 33 N. E. 408, 19 L. E. A. 584. 

While this statute, as to some causes of action, may be held to 
bave a prospective opération in view of the use of the tenns, "when- 
ever the commissioners of a county having incurred obligations," etc., 
yet, as applied to this case, the transactions upon which it is to hâve 
opération preceded the enactment of the statute. The claims of the 
plaintiffs, as evidenced by the bonds, accrued to them before the 
passage of the act, and the statute must be given a rétrospective con- 
struction if it is to apply at ail to the claims of the plaintiffs. In 
Commissioners v. Kosche, supra, the suprême court of Ohio said that 
the test as to whether a statute falls within the provisions of this sec- 
tion dei)ends upon the character of the relief it provides. If it cré- 
âtes a new right, rather than affords a new remedy to enforce an 
existing right, it is prohibited by this clause of the constitution of 
Ohio. It is argued with great force and ability by plaintiffs' coun- 
sel that this section 2834c is remédiai in its character, and only gives 
a new remedy for an old right. I-et us examine this contention. It 
appears from the allégations of the pétitions that ail parties to the 
original transaction acted in good faith. The county commissioners, 
assuming the act to be within the scope of the authority of the state 
législature, with the proceeds of the bonds purchased a site, and prac- 
tically completed a building designed to be used as an armory for 
the National Guard, before any légal steps were taken to test the con- 
stitutionality of the act. Under such circumstances the bondJiolders 
would hâve no right to recover the money thus invested by the com- 
missioners under the supposed authority of the act. The money had 
been practically expend^i, and was no longer in the hands of the 
county commissioners, or subject to their control. The supposed law 
under which they had acted was no law, and the attempt to procure 
title to a site and a building in the county for tbose purposes was 
nugatory. While this is true, the county should not be permitted to 
hold the property in which the money of the purchasers of the bonds 
had been invested. It was said bv Mr. Justice Field in Marsh v. 
Pulton Co., 10 Wall. 684, 19 L. Ed. 104.3: 

"The obligation to do justice rests upon ail persons, natural and artifioial, 
and, if a county obtains the money or property of others without authority, 
the law, independent of any statute, will compel restitution or compensation." 

But what is the measure of justice which the law will afford in 
such a case? TVTiatèver the rights of the purchasers of the bonds 
while the money was still in the hands of the county commissioners, 
when the board, acting in good faith and by authority of a supposed 
law, has invested the money in a building, the right of the bondhold- 
ers is not to hâve restitution of the money, because that is no longer 
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in the conniy's control, but th.èy can follow the property and building 
iûïto Which the money bas gone, and to this extent obtain restitution 
and compensation. This is the principle recognized in Chapman v. 
Douglass Co., 107 U. S. 348, 2 Sup. Ct. 62, 27 L. Ed. 378; Parkersbupg 
V. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. Ed. 238; Litchfleld v. 
BaUou, 114 U. S. 190, 5 Sup. Ct. 820, 29 L. Ed. 132. An examina- 
tiôn of the terms of this section 2834c discloses that the holders of 
the bonds in thèse cases are given the right to recover, not the prop- 
erty itself, or the value thereof, but the amount of their claims, evi- 
denced by the bonds, with interest. This is undertaking to give, not 
a nèw reœedy, but a new right, to the hoiders of thèse bonds, and 
attaches to the county ft new obligation. This right did not exist in 
favor of the bondholders ùntil the passage of this statute, nor prior 
thereto did any such liability rest upon the county. Applying the 
test laid down by the suprême court of Ohio in Commissioners v. 
Eosche, supra, this act is rétroactive, within the meaning of this 
section of Ûie constitution, It is claimed, however, and strenuously 
urged upon the attention of the court, that this statute is in f urther- 
ance of natural justice, anii was enacted to enable the plaintiffs to 
enforcé a just and équitable claim, and is not within the prohibition 
of the constitution of Ohio against rétroactive laws, and a large num- 
ber of Ohio cases bave been cited in supijort of that contention. See 
State V. Hoffmah, 35 Ohio St. 435; Board v. MclLandsborough, 36 
Ohio St. 227; Warder v. Commissioners, 38 Ohio St. 643; State v. 
Trustées OfEichland Tp., 20 Ohio St. 362; Trustées v. Dillon, 16 
Ohio St. 38; Raîrden v. Holden, 15 Ohio St. 207; Trustées v. 
McOaughy, 2 Ohio St. 152. An examination of thèse cases will show 
that they arise under conditions of fact where the obligations of the 
county or town are clear and strong, adrûitting of no discussion as 
to the moral obligation to pay the claims in question. In such cases 
it may be concéded that the législature can authorize one of the po- 
litical subdivisions of the state to levy a tax to pay a demand not 
legally enforceable, but founded on moral considérations, or may 
even require that the levy shall be made for that purpose. This view 
of the law is taken by Judge Bradbury in giving the opinion in Board 
of Education v. State, 51 Ohio St. 531, 38 N. E. 614. While this is 
true, this doctrine has always been applied to cases of peculiar hard- 
ship, raising strong moral obligation for the pay ment of claims. 
After the cases above referred to were decided, the question came 
before the court in Commissioners v. Eosche, supra. In that case 
it appears that Eosche Bros, were — 

"Tanners, engagea, In the clty of Cincinnati, In manufacturing leather from 
the skins of animais. In the years 1875, 1876, 1877, and 1878 the audltor 
of Btate provided blank forms to be used by the assessors In the several town- 
shlps and w«rds of the mnnicipàlities of the state, to secure a unlform listing 
for those years of the personal property within the state subjeet to taxation, 
and upon this form promulgated; eertalù Instnictlons to aid the assesslng offl- 
cers and property owners to détermine what property shpnld be llsted, and the 
proper method of listing It. This form, with the instructions printed upon It, 
was provided and fumished to the county auditors of the several countlea 
throughout the state. Among the Instructions thus glren by the audltor of 
state was the foUowing: 'Manufacturers must include the average value of 
raw materiall used and on hand in the manuCactured and unmanufactured 
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articles.' Piirsuant to thèse instructions, the défendants, in the years above 
named, listed not merely tlie average montlily value of the raw material 'pur- 
ehased, received, or otherwise held' to be used in manufacturing, but included 
also the average value of the raw material in manufactured articles on hand 
or in process of being manufactured. The défendants in error in the original 
action sought to recover the taxes that they had paid upon the raw material 
that was in the manufactured or partly manufactured articles on hand. Thèse 
taxes were ail paid, and ail the assessments, except that of 1875, were made 
after it had been held by the suprême court commission that raw material in 
manufactured articles was not taxable. Sébastian v. Candie Oo., 27 Ohio St. 
459." "In 1881 the défendants in error, and a number of others in hke situa- 
tion, including EclvStein, Ilill & Co.. manufacturers of white lead, etc., iiled 
claims with the eounty auditor of Hamilton county, for the refunder of the 
taxes thus paid by them respectively. Payment being refused, Eckstein, Hill & 
Co. brought an action in the court of conimon pleas of Hamilton county against 
the county commissioners of that county to enforce their claims. They pre- 
vailed in that court, whereupon the county commissioners instituted proceed- 
ings in the district court of Hamilton couuty to reverse tue judgment of the 
court of common pleas. The district court reversed the Judgment of the court 
of common, pleas upon the ground that in law there was no right of recovery 
(Commissioners v. Eckstein, 4 Wkly. Daw Bul. 989), which judgment of the dis- 
trict court was afterwards aftirmed by the suprême court. In the year 1890, 
after thèse adverse décisions had been made, and relief denied to parties situ- 
ated like the défendants in error, the gênerai assembly passed the following act 
(87 Ohio Laws, 212): 'That if in any county containing a city of the flrst grade 
of the first class, the county or state auditor bas sent by any assessor to any 
person, flrm or corporation a blank upon which to return property for taxation 
under section 2742 of the Revised Statutes of Ohio, with instructions in said 
blank showing and directing such person, flrm or corporation how the said re- 
turn should be made of such property for taxation, which instructions bave 
been erroneous and contrary to the said section 2742, and such person, flrm or 
corporation has made return in accordanoe with such erroneous instructions, 
and by reason of following said erroneous insuuctions, said person, flrm or 
corporation has returned for taxation, and paid taxes upon property which, 
under the said section 2742 should not hâve been listed, such listing and pay- 
ment shall be held to be involuntary, and the court of common pleas of said 
county, in an action brought by any such person, flrm or corporation against 
the county commissioners of said county, and upon lawful proof of any such 
involuntary payment, shall render judgment for the recovery of the amount of 
said payment, but without interest or costs; and thereupon said county com- 
missioners shall cause the same to be paid out of any unexpended funds belong- 
ing to said county in tlie county treasury. Provided, however, tliat no taxes 
so erroneously paid shall be so sued for and refunded by said county commis- 
sioners unless a claim in writing, duly verifled by such person, firm or corpora- 
tion, has been flled and presented therefor with the county auditor of such 
county within six years from the time of payment of such erroueous taxes.' " 

It was conteuded in that case that the act was not rétroactive, 
because it was based tipon a strong moral obligation, and was in 
furtherance of equity, and, therefore, within the Ohio décisions which 
it was claimed had supported similar acts. Passing upon that fea- 
ture of the case, the court said, upon page 113, 50 Ohio Ht., page 410, 
33 K. E., and page 586, 19 L. R. A. : 

"Counsel contend that the statute is in furtherance of natural justice, and 
that the clause of the constitution under considération does not prohibit 
rétroactive laws of that character. Lewis v. McElvain, 16 Oliio, .347; Trustées 
V. McCaughy, 2 Ohio St. 152; Acheson v. Miller, Id. 203; Burgett v. Norris, 
25 Ohio St. 308." "To uphold a statute on this ground, where it seeks to 
create a liability upon a past transaction, where none existed when it occurred, 
if it ean be done at ail, the natural justice of the object sought to be accom- 
piished should be indisputable." 
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TIiîfe|t)(î(i^Jd^ think, '«s the latest déclaration of tHe sn- 

preme court ftfOhio upon this gnbject, and the court therein say thàt 
to uphold a statute on this ground, where it seeka to create a liability 
upon a past ttansaction, "if it can be done at ail, the natural justice 
of the Objé(Jt scitight to be accomplished should be indisputable" ; and 
in that case tliecçurt says that the justice of requiring the taxpayers 
of Hamilton county to refund the entire tax which had been dis- 
tributed in- thé state and city where the taxes had been collected 
upon an érïohepTls instruction of the auditor of state is a question 
upon whicb'miû^s paay well différ. \ Applying this rule to the présent 
uase, is th.ere such elear and strong equity in favor of the holders of 
thèse bouds as against the taxpayers of Cuyahoga county, represented 
by the board of county commissioners, that the act should be held 
to be onç for this reasoh not falling within this provision of the con- 
stitution? The pétitions aver that the building erected from the 
procèeds Of the bonds is capable of use for county purposes, and that 
it is npw being sp used by the couiity. The act in question, however, 
does not make the right to recovei* tum upon any such considération. 
Its provisions are available to the holders of such bonds when the 
commissioners hâve issued bonds, and with the proceeds thereof 
hâve coûeitructed an improvement, or purchased land, and wholly or 
partiajlly coinpleted a building theréôn, thereby placing the county in 
possession and ownership of such improvement or building. It is 
true the statute provides that, when the claims of the bondholders 
hâte been sàtisfled, as required by the act, the county commissioners 
may deyote the building so acquired to any county purpose; but the 
right of recovery is not predicated upon the kind or character of the 
building, the necessity of its use, or adaptability for the purposes of 
the côittrity. If land had been purchased, and a building wholly or 
partialty completed thereon, the county is compelled to pay the full 
amount of the honds as issued, irrespective of the value of the build- 
ingj the necessities of the county, and in no wise depending upon the 
character or fltness of thé building for county purposes. It is prac- 
tically a compulsory purchase, for the amount of the bonds, of the 
building, for the use of the county. ït does not appear that any such 
building was desired for the uses of Cuyahoga county. It does ap- 
pear that it was erected for the purposes of a state armory. Ordi- 
narily, when a county desires to erect a county building, the question 
as to the desirability of Ôuch improvement, if it exceeds in cost the 
sum of 110,000, must be submitted to a vote of the electors of the 
county. Rev. St. Ohio, § 2825, provides: 

"The county; coiqmlssloners shall not levy any tax, or approprlate any money, 
for the purposes of building public county buildings, purchasing sites therefor, 
or for lands for Infirmary purposes, or for building any bridge, except în case 
of casualty, pad except as hereinafter proylded, the expense of which shall ex- 
ceed ten thpùsand dollars, without flrst submitting to the voters of the county, 
the question as to the pollcy of building any public county building or build- 
ings, or for the purchasing sites therefor, or for the purchase of lands for In- 
firmary purposes by gênerai tax." 

The value of this building for other than armory purposes may be 
very much less than the claims of the plaintiffs secured to them ui-der 
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the terms of section 2834c. The county was not undertaking to acquire 
a building for county purposes. The bonds were distinctly "armory 
bonds." The purpose, well understood by ail parties, was to secure 
a site and build an armory for the Ohio National Guard. The case 
does not involve a statute which créâtes a liability upon a past trans- 
action, the natural justice of the object sought to be accomplished 
being indisputable, and the question of moral obligation one upon 
which fair-minded persons cannot well dift'er. The purchasers of 
thèse bonds will be taken in law to be subject to the familiar rule 
which requires persons dealing with the acts of public officers to take 
notice of the limits of their authority. It is said in the pétitions that 
thèse bonds were purchased in open market. The rule has been so 
frequently laid down that bonds issued without authority are void 
in the hands of an innocent purchaser that I think it by no raeans 
a hardship to require purchasers to take notice of this principle. 
Purchasers of bonds in open market know of this principle, and that 
they take the risk of the authority and power of public officiais when 
they undertake to issue such obligations. It is not necessary to cite 
the numerous décisions of the suprême court which hâve made this 
principle familiar. There is no claim that the commissioners were 
guilty of misrepresentation or fraud. On the contrary, it is averred 
that they acted in good faith. It is not claimed that the commission- 
ers refused to turn over the remuant of the fund and the real estate 
and building erected thereon to the purchasers of the bonds, or re- 
fused to account for the value of the property while insisting upon 
keeping it. Should they décline to surrender the property, a court of 
equity would compel its surrender. The act, upon its face, as applied 
to the claims of the plaintiiïs, is clearly rétroactive, and, in the judg- 
ment of the court, the claims of the plaintiffs are not founded upon 
any such strong moral and équitable rights as to deprive the law of 
its rétrospective character within the terms of the constitution of the 
state. But it is argued that the législature has determined this ques- 
tion, and we are cited to the décisions of the suprême court of the 
United States in which that court says that the question of moral 
obligation for which congress may give relief to claimants is one 
within its power, and rarelv, if at ail, subject to judicial review. 
U. S. V. Realty €0., 16,3 U. S. 427, 16 Sup. Ct. 1120, 41 L. Ed. 215; 
Outhrie Nat. Bank v. City of Guthrie, 173 U. S. 528, 19 Sup. Ct. 513, 
43 L. Ed. 796. It must be remembered in this connection that the 
suprenie court is dealing with the constitution of the United States, 
which contains no provision against the enactment of rétrospective 
laws. In the cases cited that court is dealing with the powers of 
congress under the fédéral constitution. The décisions of the su- 
prême court of Ohio in construing the Ohio constitution are binding 
upon the fédéral courts. Norton v. Shelby Co., 118 U. S. 425, 6 Sup. 
Ct. 1121, 30 L. Ed. 178; Claiborne Co. v. Brooks, 111 U. S. 400-410, 
4 Sup. Ct. 489, 28 L. Ed. 470. It is true that the législature in the 
act in question has undertaken to say that the obligations arising 
upon the claims of the plaintiffs are of an équitable and moral nature. 
As we understaud the suprême court of Ohio, this détermination, 
while entitléd to respect, is not conclusive upon the courts. In 
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addition to tlie eases cited, see Board of Education v. State, 51 Ohio 
St.'Sâl, 38 ]S'. E. 614, in which the court says: 

"We think, however, that whenevër a contention arises between an indi- 
vidtlal and some public boày respèctlng the existence of a clalm against the 
latter, the controversy falls wlthin thp province of the judiciary. We do not 
deny the power of the gênerai assembly to inquire into the merits of any claim 
when sought to be asserted through its ageney, before granting relief to the 
claimant by législative action. Not only bas it such acthority. but its exer- 
cise should be carefully and rigidly observed. Such investigation, subséquent 
détermination, and resulting action, however, do not estop the parties from ap- 
pealing to those judicial tribunals of the country that hâve been established 
under our constitution, and by it vested with the judicial power of the state, 
and by pur laws providèd with an appropriate procédure to conduct such in- 
quiries. Cooley, Const. Lim. 115, and cases cited; S Am. & Eng. Eue. Law, 
681." 

We Mve, therefore, reached the conclusion that the déclaration 
of the législature as to the nature and character of this claim is not 
conclusive upon the courts when it hecoraes a matter of judicial in- 
qdiry. While we can see strong and sufflcient grounds upon which 
the statè might hâve taken this armory, and providèd for the payment 
of thèse bonds, and like cogent reasons which would compel the resti- 
tution of/the balance of the fund, and the turning over of the property 
acquired with the proceeds of thèse bonds to the bondhôlders, it does 
not appear that the compulsory purchase of the building and prop- 
erty in question appeals so strongly to the sensé of justice and right 
that this statute can be upheld against the plain provision of the 
constitution prohibiting the enactment of rétroactive laws in the 
State of Ohio. For the reasons herein stated, the demurrers will 
be sustained to both pétitions. 
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(Circuit court of Appeals, Eighth Circuit. December 11, 1899.) 

No. 1,202. 

Insurance — CoNTR.iCT— Pakol Evidence to Vary Terms of Polïct. 

Paroi statements made by an agent prlor to, or contemporaneous with, 
tlie delivery of a life Insurance policy to the insured, as to the contents 
or légal efCect of such policy, eannot eontrol plain provisions of the written 
contract in the absence of fraud or artifice, and where the insured had full 
opportunity to read the policy. 

Same— Palbb Représentations— Estoppel. 

Nor does such statement by the agent In Itself constltute fraud or artifice 
which will relieve the Insured from the duty of readlng the policy, or create 
an estoppel against the company which will prevent it from enforcing the 
written contract in accordance with its terms. in the absence of an actual 
f raUdulent intent 

Same— Contract.' 

Where an agent takes au application for life insurance, which he for- 
wards tp the company for aceeptance or rejection, ûiider au agreement 
with the àppllcant, which is also stated in the application, that, if ac- 
cepted, the contract shall talte eff ect from the delivery of the policy and 
payment of the premium, no contract of insurance is made until the policy 
is delivered. and the premium pald; and the contract then made, and by 
which the company is bound, Is that embodied in the policy delivered and 
aceeptèd. 
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4. Same. 

An Interlineation in the application of a request that the polîcy, If Issued. 
be dated as of tlie date of the application, made by the agent without the 
knowledge of the applicant, Is iramaterial, and cannot afifect the rights 
of the parties under a polioy subsequently issued, as the applicant is free 
to refuse to accept the policy tendered, if the date Is not satisfactory to 
him, and after its acceptance he is bound by Its terms. 

i. SaMB— CONBTKUCTION OF PoLICY. 

A provision in a life Insurance poUcy, or in the application, whlch forma 
a part of the eontract, that premiums shall be pald annually, Is not incon- 
sistent with a further provision of the policy fixing the time for the pay- 
aient of the second annual premium on a date which is 6 days less than 
a year from the date of the policy, and 14 days less than a year from the 
date when it was delivered and took effect, and making the policy forfeita- 
ble on default of payment on the date so named; nor do such provisions 
render the eontract ambiguous, so as to authorize a court, by construction, 
to extend the life of the policy, on account of the flrst annual premium 
paid, beyond the date fixed therein for the maturlty of the second premium. 

8. Appkai. — Bkvibw— Casb Tbibd to thb ConET. 

When a case is trled in a circuit court without a Jury, only the rulinga 
of the court in the progress of the trial, and the sufflciency of the facts 
■ foimd to support the judgment, can be reviewed on a writ of error. The 
technical suflaclency of a pleading which substantially avers the facts 
constituting the cause of action cannot be considered by the appellate 
court where it was not challenged in the trial court 

7. Samb— FiNDiNOs BY Trial Court— Vbritt. 

When a jury Is waived, and a case is trled by the court, In pursuance of 
section 649, Eev. St. U. S., and the court makes a spécial flnding of the 
facts, the facts so found must be accepted by the appellate court as absolute 
verity. Per Caldwell, Circuit Judge, dissenting. 

8. Insurance — Agents— Statembnts—Agreembnts—Bpfect. 

Under the lowa statute one who is authorized to solicit Insurance, take 
applications, receive premiums, and deliver poUcies In that state for an 
Insurance company is the agent of the Company, "anything in the applica- 
tion to the contrary notwithstanding" ; and his statements and agreements 
In the course of his business in sollciting poUcies, taklng applications, delir- 
erlng the policles, and receiving the premiums are, In law, the statements 
and agreements of the company itself. Society v. Cléments, 11 Sup. Ct. 
822, 140 U. S. 226, 35 L. Ed. 497; Indemnity Co. v. Berry, 1 0. G. A. 561, 
50 Fed. 511; Cook v. Association, 35 N. W. 500, 74 lowa, 746; Insurance 
Co. V. Chamberlain, 10 Sup. Ct. 87, 132 U. S. 304, 33 L. Ed. 341; Insurance 
Co. V. Russell, 23 0. C. A. 43, 77 Fed. 04. Per C&Idwell, Circuit Judge, 
dissenting. 

tL Samb — Policy— Intbrpolated Clause— Knowledge dp Assured— Estop- 
PBL — Presumption— Construction. 

An agent of the company in lowa agreed with the Insured, when the 
application for tnsurance was signed, "that the first year's premium was to 
be paid by the assured upon the delivery to him of the policles, and that 
the eontract of Insurance was not to take effect until the policies were 
delivered," and one of the conditions of the application, which was made 
a part of the policy, was "that any policy which may be issued under this 
application shall not be In force until the actual payment to and acceptance 
of the premium by said company"; and the agent of the company, when 
he tendered the policies to the assured, was asked by him If the policles 
were as represented, and if they insured him for the period agreed upon, 
namely, 13 months from that date, and the agent replied that they did so 
Insure him, whereupon the assured paid the premiums, and received and 
put away the policies, without reading them. Without the knowledge or 
consent of the assured, the company had interpolated Into the policies a 
clause by which the term of Insurance, instead of dating from the payment 
of the premiums and the delivery of the policies as agreed upon, and as 
provided in the application and as represented by the agent when he 
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dçUyered, them, was made to beçln li lîays bef ore that date, thus shorten- 
tag thé ténu of Insurance by that iitiinber of days. IJpon thèse tacts, held: 
(1) That tjie asBured was not "conclùsively presumed" to hâve consented 
to the Intérfiolated clause in the poUcles by merely receiving and putting 
them away without readlng them; (2) that the asstired was not estopped 
to shoi«- thèse facts, and that he hë^èr knew or assented to the Interpola ted 
clause shortening the term of Insurance from that agreéd upon and ealled 
for by the stipulations and conditions of his application; (3) that when the 
■ poUcltes Wê'^é dellvered the assuted had a right to présume that the term 
of Insi^aircfè ' tonf ormèd to thé agacement made 'witli thé agent and the 
stlpulàno»S: and' .côhdltions of hi» application, and to rest confldently in 
that belfedt; ' W that thé' company \Vill not be héard to say that the assured 
was guHt^-bfcùlpable" négligence In placlng rellance on its agent's assur- 
ance that- the' policies conformed to their agreement and the stipulations 
of thè application; (5) that upon the facts found the company is estopped 
to set ùîp the interpolated clause as a défense to this action; (6) that the 
Clause sécrétly ifiterpolated into the'poliCies contradicts and is ineonsistent 
witîi tïiié expfess stipiilatiôiis of the application, which is made a part of 
the pollcy, and that under the settled canon: for the construction of policies 
of tosurance, whlch déclares that, when' they contain contradlctory, con- 
flicting; Or Inconsistent provisions, effect must be given to the provisions 
m(S8t favorable to the^lnsured, the Interpolated clause in the policies must 
be'flisrëgarded, and the policies construed according to thé stipulations and 
«icJMltlons of the insured' s application, which was made part of the policy. 
Per Caldwell, Circuit Judge, aisseàting. 

JO. Trial— Failukb to Find Facts-^Effkct. 

/^WK^Mitliè court makés a spécial flndingof facts, the tfLihse to flnd any 
' ifact, or the insufflcient flndingof àiiy fàct;- essentlal to support the judg- 
ihent, iâ fatal t6 it Per OîîWwelI.pircuit Judge, dissèiiti^^ 

11. 8ame— Statkments jn' Pindings ofPact— Conclusion of,Law. 

A statemeuf in a spécial flndiïig, of fàct 6' the légal efCè'ct of à document 
of pètpei? 'whïeh is néltHer in thé ïecord, hor made part of thé flndings, nor 
its contents ànywhérè disçldsed, is nôt a flhding of fact, but a mère conclu- 
sicfn oi tew upon the legàl effect of an undisclosed document, and of no 
èffèei ; Për Cdiayell, "Circuit Judge, m^^^ 

12. iHstaiANCB— 'PoRF^iT'PKœ — Statutqby Notic:?— Findinos— Ikscpficibncï. 

Under thé New ïo* statute (Laws 1S^2, q. 690, art. 2, § 92), the for- 
feiture qï a policy qf }i£e In^urfmç^ dpesnçt, dépend upon thç nonpaymeat 
ot premiiimis accordlngitp'the terres bftbe, policy, but upon their nonpay- 
ment af ter the notice presfiribed by the stçiitpie: has been given. The require- 
naents of, this^tatute qiust be read^intip^i and are part of, the policies in 
suit One riequirement of the statute is that notice of the time when the 
premlum on a policy will be due shall be sent to the assured "at least 15 
and hot mère than' 45 days prier to tlie'day when the same is payable"; 
and the glying of this notice is a condition précèdent to the right of the 
tom^any tb déclare a fbrfeiture of the 'policy for the nonpayment of the 
preniitim. The biirflen bf proof to show thls notice was given rests upon 
the insurànbe cpmpany. The Insurance cbnipany alleged in its answer that 
it did give the ■regulred notice to the insured "at least 15 and iiot more 
than 45 dâys" befot-e the iiremiums wére due, as requlred by the statute 
of New York. This allégation of the answer was denied. The only find- 
ing of the cote on this issue was "that not later than Noyémber 17, 1894, 
notice /^asséiit to Frank B. McMaster of the coming due of the premiums 
on thë polltieB issued to him by the défendant company, in aeeordanoe 
Wlth the récpilrements of the statutes bf the state of New York." Beld: 
(1) That this finding dld not show a compliance with the statute, and that 
the finding "that flot later than November 17, 1894, notice was sent" 
dld iabt show that the notice was sent "at least 15 and not more than 45 
days" prier to the day the premiums Were payable, as requlred by the 
Btàltute, and hence that no forfeiture of the policies could be declared; (2) 
that ttiéflhaing that the contents of the notice sent wero "in aecordance 
wlth the requiremeûts of the statute of the state of New York" was a mère 
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légal conclusion, and not a finding of fact, and that tlie flnding should hâve 
set ont the notice, so that the appellate court could judge of its suffl- 
ciency. Per Caldwell, Circuit Judge, dlssenting. 

In Error to the Circuit Court of tlie United States for the ^'ortheru 
District of lowa. 

This was an action brought by the plaintiff in error, Fred. A. McMaster, 
admlnistrator of the estate of Franli E. McMaster, deceased, against the défend- 
ant in error, tJie New Yorlî Life Insurance -Company, upon five polieies of 
insuranee, of ?1,000 each, upon the life of Franli E. McMaster. The défense 
was that the insuranee had ceased before he died, on January 18, 1895, because 
be had failed to pay the annual premiums due on December 12, 18[)i. The 
polieies were dated on December 18, 1803, and contained thèse provisions: 
•'Tbis contract is made in considération of the written application for this pol- 
icy, and of the agreements, statements, and warranties thereof, which are 
hereby made a part of this contract, and in further considération of tlie sum 

of twenty-one dollars and • ■ cents, to be paid in advance, and of the 

payment of a like sum on the twelfth day of December in every year there- 
after during the continuance of this policy. * * * if any premium is not 
thus paid on or before the day when due, then (except as hereinafter otherwise 
provided) this policy shall become void, and ail payments previously made shall 
remain the property of the Company. After this policy shall hâve been in force 
three months, a grâce of one month will be allowed In payment of subséquent 
premiums, subject to an interest charge of 5 per cent, per annum for the num- 
ber of days during which the premium remains due and unpaid." Tlie applica- 
tions for thèse polieies were in writing, and were dated on December 12, 
1893, and contained this agreement: "I do hereby agrée as follows: * • * 
(2) That inasmuch as only the offlcers at the home office of said company, in 
the city of New Yorli, hâve authority to détermine whether or not a policy 
shall issue on any application, and as they act on the written statements and 
représentations referred to, no statements, représentations, promises, or infor- 
mation made or given by or to the person soliciting or taliing this application 
for a policy, or by or to any other person, shail be binding on said company, 
or in any manner afCect its rights, unless such statements, représentations, 
promises, or information be reduced to vrriting, and presented to the offlcers 
of said company, at the home office, in this application." After the applieant 
had signed the applications, the agent who solicited them wrote into each of 
them, without the Ijnowledge of the applieant, "l'iease date the policy same 
as application;" and copies of the applications, containing this interlineation, 
were attached to the polieies which were deiivered to the insured on December 
26, 1893, when he paid his flrst annual premiums. He died on January 18, 
1895, and the oniy question in the case was whether or not the second annual 
premiums, which he never paid, became due before December 18, 1894. 

The court below tried the case without a jury, made spécial findings of the 
facts, and dismissed the action. 90 Fed. 40. The findings of facts, so far as 
they are material to the question at issue, were as follows: "(3) That in 
December, 1893, F. W. Smith, an agent for the New Yorlî Life Insurance Com- 
pany, residing at Sioux City, lowa, solicited Franlt E. McMaster to insure his 
life in that company, and, as an inducement to taliing the insuranee, pressed 
upon McMaster the provision adopted by tlie company, and set forth in the 
circulars issued by the company, and prlnted on the baclî of the polieies issued 
by the company, under the heading, 'Benefits and Provisions Referred to in 
This Policy,' in the following words: 'After this policy shall bave been in 
force three months, a grâce of one montli will be allowed in payment of subsé- 
quent premiums, subject to an interest charge of five per cent, per annum for 
the number of days during which the premium remains due and unpaid. Dur- 
ing said nionth of grâce the unpaid premium, witli interest as above, remains 
an Indebtedness due tlie company, and in the event of death during the said 
month this indebtediiess will be deducted from tlie amount of the insuranee.' 
(4) Reiying on the benefits of Ihis provision, and in the boiief tbat if he ae- 
cepted a policy of insuranee upon his life from tbe New Yorlî Life Insurance 
Company, paying the premiums thereon annually, the Company could not 
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assert the rïght, o( forfeiture untll thirteen months had elapsed slnce the last 
payaient of the ahnual premlum, the saîd Frank E. McMastèr slgned an appli- 
cation for Insurance in said eompaliy, dated December 12, 1893, of the forro 
whlch Is made part of the poUcies sued on, and attached to the pétition; the 
same being made part of thls flnding of facts. (5) In the application, when 
signed by Frank E. McMaster, it was provided that the amount of Insurance 
applied for was the sum of $5,000, to be evidenced by flve pollcies, for $1,000 
eaçh, on the ordinary life table; the premium to be payable annually. (6) 
There now appears on the face of the application, Interlined in ink, the words, 
'Pleage date pollcy same as application.' Thèse words were not in the appli- 
cation when it was signed by McMaster, but after the signing thereof tliey 
were written into the application by F. W. Smith, the agent of the New York 
Life Insurance Company, without the knowledge or assent of Frank E. McMas- 
ter, and were so written In by the agent in order to secure to the agent a 
bonus whlch the company allowed to agents for business secured during the 
month of December, 1893; and it dpes not appear that Frank E. McMaster 
ever knew that thèse words ha,d been written into the application, and it 
afflrmatlVely appears that he had no knowledge thereof when the application 
was forwarded to the home office of the company, and was acted on by the 
company. (7) By the express understanding had between F. W. Smith, the 
agent of the New York Life Insurance Company, and Frank E. McMaster, when 
the application for insuranoe was signed it was agreed that the flrst year's 
preminin was to be paid by McMaster upon the delivery to him of the policies, 
and that the contract of insuranoe was not to take efCect until the policies were 
delivered. (8) ïhe défendant company, at its home office in New York City, 
upon, recelpt of the application, determined to grant the Insurance applied for, 
and issued five policies, each for the sum of $1.000, dated December 18, 1893, 
and reçltliig on the face thereof that the annual premium on each policy was 
$21, ànà forwarded the same to it? agent, F. W. Smith, at Sioux City, lowa, 
for delivery to Frank E. McMaster. Thèse five policies are in the form of the 
one attached to the pétition in this case, which is hereby made part of this 
flnding of fact, and each policy contains the récital: This contract is made in 
considération of the written application for thls policy, and of the agreements, 
statements, ànd warrantles thereof, which are hereby made a part of this con- 
tract, and in further considération of the sum of tweuty-one dollars and 

cents, to be paid in advance, and of the payment of a like sum on the twelfth 
day of December in every year thereafter during the continuance of this pol- 
icy.' (9) The flve policies, inclosed in envelopes, on or aboi;it December 26, 
1893, weré taken by F. W. Smith, the agent of the défendant company, to 
the office of Frank E. McMaster, who asked the agent if tlie policies were as 
represented, and if they would insure him for the period of 13 months, to 
which the agent replied that they did so insure him; and tliereupon McMaster 
paid the agent the full first annual premium, or the sum of $21, on each policy, 
and, without reading the policies, he received them and placed them away. 
The agent did not in any way attempt to prevent McMaster from reading the 
policies, and he had the full opportunity for reading them, but in fact did not 
read them, and accepted them on the statement of the agent of the company, 
as hereinabove set forth. (10) That not later than November 17, 1894, notice 
was sent to Frank E. McMaster of the coming due of the premiums on the 
policies issued to him by the défendant companj', in accordanee with the re- 
quirerbents of the statutes of the state of New York. (11) The renewal re- 
ceipts for the second annual premium on the five policies held by Frank E. 
McMaster in the défendant company were sent for collection to Mary A. Bail, 
at Sioux City, lowa, who on the llth or 12th day of December, 1894, called 
on said McMaster for payment of the premiums in question, At that time 
McMaster decùned making payment thereon; saying that he had seen other 
policies which promised better results, and that he did not think he would 
renew the insurance in the défendant company. Miss Bail told him the New 
York contracts hâd some nice provisions, like thirty days of grâce and loans, 
and, in reply to an inquiry from McMaster, stated that his policies entitled him 
to the month's grâce in tiie payment of the premiums, and that, as she under- 
stood it, the grâce on the second premium would expire January llth; and 
McMaster said, if he concluded to keep any of the insurance, he would call 
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and pay for it before the grâce expired. (12) That in November or Deceml er. 
18ÎM, Frank E. McMaster was examined for the purpose of obtaining life ins ir- 
ance by the agents of the Union Central Insurance Company; it being unaer- 
stood between the parties that the polieies were not to issue until in January, 
1895, and it being the purpose of McMaster to take one or two thousand dol- 
lars Insurance in tbe Union Central Company at the expiration of bis Insurance 
in the défendant company, but also to continue part of the polieies in the de- 
fendant Company. (13) That on or about January 15, 1895, the agent of thé 
Union Central Company, meeting McMaster on the street in Sioux City, told 
him the polieies issued by the Union Central Company had been received, and 
in reply McMaster said: 'AU right. Just hold them. There is no hurry about 
them.' And in the same conversation he stated that he had other insurance, 
referring to the polieies in the défendant company. (14) That the action of 
Frank B. McMaster shows, and the court so finds the fact to be, that the 
said McMaster believed that the polieies issued to him by the défendant com- 
pany would continue in force for the period of thirteen months from the date 
of the polieies, and his action with respect to the polieies in the défendant 
company and the proposed insurance in the Union Central Company was based 
Tipon and governed by this belief on his part." The only error assigned is 
that upon thèse facts the judgment should hâve been for the plaintifC. 

Henry J. Taylor and F. E. Gill, for plaintiff in error. 
W. E. Odell, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
lirered the opinion of the court. 

This is another attempt to cause prior and contemporaneous paroi 
statements of the terms and légal effect of written agreements to 
prevail over the plain stipulations of the writings themselves. The 
argument of the counsel for the plaintiff in error, when reduced to 
its last analysis, is that because in the paroi negotiations which 
preceded the deliverj' of the polieies in suit the agent of the insur- 
ance company informed the deceased that his polieies would insure 
his life for 13 months without the pay ment of the second annual 
premiums, and because when he delivered the polieies to him he told 
him that they did so insure him, therefore this preliminary informa- 
tion and this contemporaneous statement mus(; supersede the writ- 
ten contracts, which expressly provide that the polieies shall cease 
to be binding if the second premiums are uot paid by January 12, 
1895, 12 months and 17 days after the polieies were delivered. This 
proposition, as it aflfects the polieies in this case, was considered, 
and our décision concerning it was rendered, in a suit in equity to 
reform thèse polieies, which is reported under the title Insurance Co. 
V. McMaster, 57 U. S. App. 63S, 30 0. C. A. 532, 87 Fed. 63; and 
the circuit court of appeals for the Sixth circuit has since rendered 
a like décision, upon a similar state of facts, in McConnell v. Society, 
34 C. C. A. 663, 92 Fed. 769. The views expressed in our opinion 
in the former suit undoubtedly met the approval of tlie suprême 
court, for it denied an application to issue a writ of certiorari to re- 
view our décision. 171 U. S. 687, 18 Sup. Ct. 944. Our conclu- 
sion in the suit in equity was that upon the facts there prese^ted 
the plaintiff could not recover upon thèse polieies, either at law or 
in equity. The facts which the court below has found in this case 
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do nottaryfromtliosepresènted m ithe former suit' sô materially 
as tp '^artâiit a différent conclùsïM Thjé'biilf 'notable différ- 

ence is tliat it 'appears in this casé,, â^ i it ,^id hot in that, t^at, at 
the time the poUcies were deli^eredi the insured; "askerd ,ttie agent 
if tiie policiès rwére as representedf and if tliey would insure liim for 
the petiod ôï'tliirteieii montlis, tô vliîcli the agent repliéd that they 
did so insjirè hini, and thereupôn MtcMaster paid! the agent the full 
flrst ànnual premiam or the sum of twent5--one dollars on each policy, 
and, without reading the policies, he received them and placed thenl 
away. The agent did not in any way attempt to preyent McMas- 
ter from readihg the policies, and h^e had the full oppbjçtunity for 
reading them, but in fact did not read: thçm, and acceptçd them on 
thé statement of the agent of the company as hereinabove set 
forth,"— and that he belîeved that the policies would continue in 
force until 1!3. mbnths from their date, Which was Deç^mber 18, 1893, 
althougb. they plainly stated that the second annualpremiums would 
be due on December 12, 1894; that there was only one month's 
grâce thereafterj that the policies Woùïd cease tô iilgure his life if 
those premiums were not paid within that time; and aîthough ou 
December 11 or December; 12, 18ipt4, the colleçtpr of the company 
called on the deceased for thèse premiums, he declined to pay them, 
and said he did not think he would renew the Insurance; and she 
told hiiH that he was entitled tP oûe Inonth's grâce, and that, as 
she understood it, the grâce on the second premiums would expire 
on January 11, 1895. It Will be borne in mind that the policies pro- 
vîded that the annual premiums shoùld be paid on December 12th; 
that they gare one month's grâce; thàt they Were dated bn De- 
cember 18, 1893; that they were delivéred and the flrst premiums 
were paid on December 26, 1893 ; and that the insured died on Janu- 
ary 18, 1895, — ^six days after the policies had expired according to 
their terms. It is also WOrthy of note that the statement made at 
the time the policies were delivéred was not a représentation of 
any words or terms which the contracta contained, but a mère state- 
ment of the légal eflect of the policies. ■; 

The only question which this new fact that this statement was 
made when the policies Were delivéred présents is wliether oral state- 
ments made by one of the parties to a written contract to the other 
at the time of its délirery, respécting its terms and their légal ef- 
fect, or the written terms themselVes, constitute the agreement, 
and that question has been repeatedly answered by the suprême 
court and by this court. lû Thompson v. Insurance Co., 104 U. S. 
252, 259, 26 L. Ed. 765, the policy prPvided that it should be void 
on the nonpayfflent of the note taken for the premium; and the 
suprême court héld that a plea that a paroi agreement was made, 
at the time of the giving and accepting of the policy, that the policy 
should not become void for the nonpayment of the note, but shoilld 
only be voidable at the élection of the company, was bad. Mr. Jus- 
tice Bradley said: 

"Ad Insurance company may walve a forfeiture, or may agrée not to enforce 
a forfeiture; but a paroi agreement, made at the time of ygiiing a policy, con- 
tradieting the terms of tlie policy itself, like any other paroi a^eement incon- 
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sistent with a written instrument made eontemporary therewith, is void, and 
cannot be set up to contraaict the writing." 

In Insurance Co. v. Henderson, 32 U. S. App. SSG, 543, 547, 16 0. 
C. A. 390, 393, 395, 69 Fed. 762, 766, 768, the agent of the company 
told the insured when he delivered the policy that, "if any one killed 
him while he was going to and from the city, the policy would cover 
him," but the policy expressly excepted "intentional injuries inflicted 
by the insured or any other person." The insured was shot from 
ambush, and this court held, in a suit in equity to reform the policy, 
that the bill must be dismissed, and declared the law to be that: 

"Where the class of risks intended to be insured against is clearly described 
in the policy, and ttie assured bas a full and fair opportunity to read the instru- 
ment, the Company wiH not be bound by représentations made by its agent, in 
good faith, that the policy covers risks that are not in fact within its provi- 
sions," 

In Green v. Railway Co., 35 C. G. A. 68, 92 Fed. 873, 877, the plain- 
tiff had signed a flnal receipt and release of ail his claims under a 
certain contract, before that contract was completed, in reliance upon 
the statement of the engineer of the railroad company, which was 
made at the time he signed the release, that it covered nothing but 
the work already completed. When, however, he sued the company 
for damages for its refusai to permit him to complète his contract, 
this court held that the oral statement was incompétent évidence, 
and that the ûnal release had discharged the corporation from ail 
liability. We adhère to the conclusion which we reached upon this 
question after a review of thèse and many other authorities in the 
suit in equitv. Insurance Co. v. McMaster, 87 Fed. 63, 69-72, 30 
C. C. A. 532,^57 U. S. App. 638. We there said: 

"This proposition is founded in reason, and sustained by the authorities, and 
it should be deemed to be the setUed law bt' the land: No représentation, prom- 
ise, or ggreement made, or opinion expressed, in the previous paroi negotia- 
tions, as to the terms or légal effect of the resulting written agreement, can 
be permitted to prevail, either at law or in equity, over the plain provisions 
and jnst interprétation of the contract, in the absence of some artifice or fraud 
which concealed its terms, and prevented the complainant from reading it. 
Laclede Fire-Brick Mfg. Co. v. Hartford Steam-Boiler Inspection & Ins. C!o., 
19 U. S. App. 510, 513, 520, 9 C. C. A. 1, 3, 8, 60 Fed. 351, 353, 358; Insurance 
Oo. V. Henderson, 32 U. S. App. 536, 540, 543, 547, 16 C. C. A. 390, 391, 393, 
395, and 69 Fed. 762, 764, 766; Thompson v. Insurance Co., 104 U. S. 252, 259, 
26 L. Ed. 765; Insurance Co. v. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674; Assur- 
ance Co. V. Norwood, 57 Kan. 610, 611, 613, 47 Pae. 529-532; Association 
V. Kryder, 5 Ind. App. 430, 435, 31 N. B. 851; Union Nat. Bank v. German 
Ins. Co., 18 C. C. A. 203. 71 Fed. 473; Casualty Co. v. Teter, 136 Ind. 672, 
673, 676, 679, 36 N. B. 283; Burt v. Bowles, 69 Ind. 1; Clodfelter v. Hulett, 
72 Ind. 137; Hudson Canal Co. v. Pennsylvania Coal Oo., 8 Wall. 276, 290, 19 
L. Ed. 349; Insnrance Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246; Fearson v. 
Carson, 69 Mo. 550; Insurance Co. v. Neiberger, 74 Mo. 167; Lewis v. Insur- 
ance Co., 39 Conn. 100." 

Nor is it àny excuse for a party who bas an opportunity to read 
or to know the contents of his agreement, or any ground for an 
abrogation or modification of it, that he relied upon the statement or 
interprétation of it given by the other party to the contract, and 
failed to read it. The very purpose of a written agreement is to 
supersede testimony of its terms, and to shut out the uncertainties 
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tiiat arisefrom the failing memories and changing înterests of living 
witnesses. Under the law the writing is the highest évidence of 
the subject, the extent, and the manner of the contracting. If 
written agreements may be swept awa; and disregarded at will by 
the parties to them, upon simple proof that they did not read them, 
and that the other parties to them told them when they were made 
that they eontained terms différent, or had légal effects variant frora 
their aetual terms and effects, then the functions of written con- 
tracta are gone, and the salutary rule that they must prevail over 
prior and contemporaneous verbal negotiations, arrangements, and 
représentations as to their contents and effects is subverted. The 
argument that a f aise statement of the contents or effect of a con- 
tract to one who has possession of it, and is about to accept or 
make it, constitutes a fraud which will avoid the written agree- 
ment, and estop the party who makes the statement from denying 
its trnth, is conclusively answered by the unanimous opinion of the 
suprême court in Insurance Co. v. Mowrv, 96 U. S. 544, 547, 24 L. 
Ed. 674. That court said: 

"The doctrine of estoppel Is applied with respect to représentations of a 
party, to prevent their operating as a fraud upon one who has been led to rely 
upon them. They would hâve that effect If a party who, by his statements as 
to matters of fact, or as to his intended abandonment of existing rights, had 
deslgnedly induced another to change his conduct or alter his condition in 
rellance upon^ them, could be permltted to deny the truth of his statements, 
or enforce his rights agalnst his declared Intention of abandonment. But the 
doctrine has no place for application when the statement relates to rights 
depending upon contracts yet to be made, to which the person complainlng 
Is to be a party. He has it in his power In such cases to guard in advanee 
agalnst any conséquences of a subséquent change of Intention or conduct by 
the person with wbom he Is deallng. For oompliance wlth arrangements re- 
specting future transactions, parties must provide by stipulations In their agree- 
ments when reduced to writing. ïhe doctrine, carried to the extent for which 
the asstirèd contends in this case, would subvert the salutary rule that the writ- 
ten contract must prevail over previous verbal agreements, and open the door 
to ail the evUs which that rtile was intended to prevent Whlte v. Ashton, 
51 N. Y. 280; Bigelow, Estop. 437-441; Whlte v. Walker, 31 Dl. 422; Faxton 
V. Faxon, 28 Mieh. 159." 

The statement of the terms or effect of a written agreement which 
one has in his hands and is about to makfe, and which he may read 
at his will, is not calculated to deceive, and is not an artifice or a 
fraud that will excuse his ignorance of its contents, because he has 
the patent meàns to verify the averment at his command. It is the 
written contract itself^ and not any one's statement of its contents 
or of its eifect, which binds the parties, and the law charges every 
party to an agreement with knowledge of this fact. In view of it, 
it is the dutyof every man to see^to it that every writing he signs 
or receiVés f airly and fuUy expresses his contract. He owes this duty 
to the other party to the contract, who generally acts, and often 
changes his position, in reliance upon it; and he owes it to the 
public, which, as a matter of policy, treats the writing as proof 
of the terms of the agreement. If he fails to discharge this duty, — 
if he fails to read his contract, — his ignorance of its contents is 
the resuit of his own négligence; and, in the absence of fraud or 
mutual mistake, he is thereby estopped from showing that its terms 
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are other than those expressed by the writing. Eailway Co. y. Belli- 
with, 55 U. S. App. 113, 119, 28 C. C. A. 358, 301, 83 Fed. 437, 440; 
Green v. Eailway Co., 35 C. C. A. 68, 92 Fed. 873, 87(5. Insurance 
policies do not constitute exceptions to this rule. Insurance Co. v. 
Henderson, 32 U. S. App. 536, 540, 16 C. G. A. 390, 393, 395, 69 
Fed. 762, 766, 768; Morrison v. Insurance Co., 69 Tex. 353, 359, 6 
S. W. 605; Quinlan v. Insurance Co., 133 K. Y. 356, 3(i5, 31 N. E. 31; 
Wilcox T. Insurance Co., 85 Wis. 193, 55 N. W. 188; Fuller v. Insur- 
ance Co., 36 Wis. 599, 604; Herbst v. Lowe, 65 Wis. 316, 26 N. W. 
751; Hanliins v. Insurance Co., 70 Wis. 1, 2, 35 N. W. 34; Hern- 
don V. Triple Alliance, 45 Mo. App. 426, 432; Palmer v. Insur- 
ance Co., 31 Mo. App. 467, 472; Insurance Co. v. Yates, 28 Grat. 
585, 593; Eyan v. Insurance Co., 41 Conn. 168, 172; Barrett v. 
Insurance Co., 7 Cush. 175, 181; Holmes v. Insurance Co., 10 Metc. 
(Mass.) 211, 216; Insurance Co. v. Swank, 12 Ins. Law J. 625, 627; 
Insurance Co. v. Hodgkins, 66 Me. 109, 112; Insurance Co. v. Nei- 
berger, 74 Mo. 167, 173; Beach, Ins. (1895) § 414, and cases cited. 
The statement of the légal effect of the policies made by the agent 
of the insurance company when they were delivered does not abro- 
gate or modify the terms or the meaning of the contracts. Nor 
can his prior statement to the same etfect, made 14 days before, 
when the applications were signed, or his interlineation in the ap- 
plications of the request to date the policies the same as the ap- 
plications, after McMaster had signed them, and without his knowl- 
edge, hâve any greater effect. The reasons for this décision are 
stated in our opinion in the equity suit. The ândings in tlie case 
at bar make still clearer the conclusion at which we arrived in 
that case, that prior to the delivery and acceptance of the policies 
there was no contract, and no intention to contract, to insure Mc- 
Master otherwise than by policies made and delivered upon the 
simultaneous payment of the premiums; for one of the flndings of 
the court .below is that when the application was made "it was 
agreed that the flrst year's premium was to be paid by McMaster 
upon the delivery to him of the policies, and that the contract of 
insurance was not to take effect until the policies were delivered." 
An ingénions argument for the modiiication of the policies ha& 
been constructed by counsel for the plaintiff in error on the as- 
sumption that when the applications were mâde there was an agree- 
ment to insure on the part of the company, and a contract to pay 
the flrst premiums on the part of the insured. The assumption is 
unsupported by the facts of the case. The only flnding upon the 
subject is that which we hâve quoted. But this flnding must be 
read in connection with the application, which was made a part 
of the flndings, and in the light of the custom of life insurance com- 
panies to make no contracts to insure except by means of written 
policies, and upon the actual payment of premiums. The applica- 
tion contains this provision: "I do hereby agrée as follows: * * * 
(2) That inasmuch as only the officers at the home office of said 
company, in the city of New York, hâve authority to détermine 
whether or not a policy shall issue on any application, and as they 
act on the written statements and représentations referred to,'" 
99 F.— 55 
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etc-j-rfroiin wJ4ch it clearly^appears that the deliver'y of the policies 
and tfce payment of the ppeminins were conditioned — First, upon 
the acceptance- of the applications by the officers of tlie company 
at the home offlce, and the issue of -the policies; and, second, upon 
the acceptance of those poHeies; by the applicant when they were 
written. Moreover, there is no ûnding that the insurance company 
ever agreed to issue any policies or to insure the life of McMaster 
in;,aBy.way when the applications were signed, or at any time be- 
îQVe the policies were deliver&d- There -^as theref ore no considera- 
tionjjfof ;any agreement by McMaster. to pay the premiums, and 
no bîPding contract on his part to do so, or on the part of the com- 
pany to issue any policies or to insure his life until the policies were 
actualiy delivered and the first premiums were paid. yrior to that 
time the company was fceeto reject the applications,; the insured 
was free to reject the policies, and the whole subject and the entire 
estent of the agreement fouad'by the,iCourt is limitedto the time 
when the premiums should ;be paid, and when the insurance should 
tak^seffiççt, if the company should subsequently conclude ; to accept 
the applications and to issue the policies, and if McMaster should 
décide to accept them .when wuitten, This agreementtis in accord 
with the customary course, of lie conduet of life insurance. ïhe 
almost univepsal custom ofj that business is foc the; companies to 
make no contract and to , incur ino liabilAty to insure i the life of any 
man. qntil a premium has beèmpaid and. a policy has been delivered. 
Society V. McElroy, 49. C S;. App. 548,;561y 28. CJ. C. A. 365, 372, 
83 Fed. 681, 638.;. Kendall'siAdm'r ,T.. Insurftnqe Cof/» 10: U- S. App. 
256, 263, .2 0. G. A.;.459, 46]ls,i;51 Fed.i689, 691; Heimanv. Insur- 
ance Go., 17 .MinjQ;;) 153, 157i!(GiL 127^;. Markey T. Insurance Co., 
103 Massr78; Hoytv. Insuîçaace Go.,. 98 Mass. 539, 543; Markey 
y. In#ujrançe. Go.,; 118 Mass, 178, 194; 1 May, Ins. (3d Ed.) § 56. 

There was. therefore no contract of insurance ;until the policies 
were delivered to and acoepted by McMaster. The applications 
were nothing but a proposition to take insurance* They were not 
contracts, but mère, requeçts for, or a proposition, to take, policies. 
The company was not .boundito grant thèse request» or to acoept 
the proposition. It hadrthei rightt» reject them in totOj or to re- 
ject some parts of them aad to make a Counter proposition. It took 
the latter course. It Tfejected some parts of the applicant's proposi 
tion, and made a counter proposition. It proposed, by the flve poli- 
cies it sent to the deceased, to insure him on the terms written 
therein. But thèse policies were nothing but a proposition to iur 
sure, up to the time when McMaster accepted them and paid the 
flrst annual premiums, The proposition wMch thèse policies con- 
tained was clearly expressed, and its meaning was plain. The law, 
as we hâve seen, charged McMaster with knowledge of their terms, 
and, when he accepted ; them, estopped him from disputing thèse 
terms on the ground that he had not read them, because the policies 
were placed in his hands,;and his failure to read them was his own 
négligence. On December 26, 1893, he accepted the policies and 
paid the first annual premiums. Then, for the flrst time, contracts 
to insure his life were made, and they were that the company would 
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insure it as long as he paid his annual premiums within one month 
of December 12th in each year. Tliis brief review of the course and 
efifect of the negotiations which preceded tlie acceptance of the poli- 
cies shows how baseless is the claim that the statement of the 
agent when the policies were made, and his interlineation of the 
request to date the policies the same as the application, can either 
contradict or modify the written agreements. It is true that there 
is a rule of law that a company niay be estopped from defeating a 
policy, when its agent bas written into the application of the in- 
sured, without his knowledge, a false statement of a material fact 
which conditions the Insurance. Laclede Fire-Brick Mfg. Co. v. 
Hartford Steam-Boiler Inspection & Ins. Co., 19 U. S. App. 510, 521, 
9 C. C. A. 1, 8, 60 Fed. 351, 358, 359; Insurance Co. v. Eobison, 
19 U. S. App. 266, 7 C. C. A. Ui, 58 Fed. 723, 22 L. R. A. 325; 
Insurance Co. v. Eussell, 40 U.' S. App. 530, 553, 23 C. <3. A. 43, 54. 
77 Fed. 94, 106; Insurance Co. v. Wilkinson, 13 Wall. 222, 225, 20 
L. Ed. 617; Insurance Co. t. Mahone, 21 Wall. 152, 22 L. Ed. 593; 
Insurance Co. v. Snowden, 12 U. S. App. 704, 7 C. C. A. 264, 58 Fed. 
342; Kausal v. Association, 31 Minn. 17, 21, 16 N. W. 430; Deitz 
V. Insurance Co., 31 W. Va. 851, 8 S. E. 616. But this rule has 
no application to the interlineation made by the agent in this case, 
because the request he wrote into the application misstated no fact 
which conditioned the Insurance, but related solely to one of the 
terms of the contract, which was still the subject of negotiation, 
and concerning which éach party had every opportunity after the 
interlineation was made to protect himself when the policies were 
presented for acceptance. The interlined request was immaterial, 
because it was not complied with by the company, and the policies 
do not rest upon it, because it did not relate to a fact which condi- 
tioned the Insurance, but to a term of the policies which then was, 
and continued to be, the subject of negotiations, and because the 
company had the right, regardless of the request, to date the poli- 
cies, which it tendered in its counter proposition, when, and to write 
them on such terms as, it saw fit, and the deceased had an equal 
right to reject them when they were ofEered to him. The statement 
of the agent to McMaster when the applications were signed that 
the policies would insure him for 13 months for only one premium, 
his interlineation of the request in the applications, and ail the 
acts and negotiations before the policies were accepted, were alike 
immaterial, because they were merged in the written policies. The 
amount of the Insurance, the amount of the premiums, the timcs 
when they should be paid, the time the insurance should continue, 
were ail expressed there for the very purpose of avoidiug any ques- 
tion respecting them, and the previous negotiations were incompé- 
tent to contradict or modify the terms of the policies. "The writ- 
ing must, on familiar principles, be held to embody the entire cou- 
tract obligations of the parties, and ail negotiations and colloquies 
of the parties preceding the exécution of the writing were imma- 
terial." Hôtel Co. V. Wharton, 49 U. S. App. 108, 112, 24 C. C. A. 
441, 443, 79 Fed. 43, 45; Insurance Co. v. Lyman, 15 Wall. 604, 
669, 21 L. Ed. 246; Insurance Co. v. Mowry, 96 U. S. 544, 547, 24 
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L. Ed. 674; Insurance Co. v. McMaster, 30 C. C. A. 532, 539, 540, 
87 Fed. 63, 69, 71, and cases there cited. 

; Itf is earnestly cqntended, however, that, if the preyious paroi 
negotia tiens and tt^ représentation of the légal eflfect of the policies 
do not modify them, still they are ambiguous, and the familiar rules 
qf construction, that contracte of doubtful meaning should be con- 
striiiesd more strongly against their framers, and that the interpre- 
tatipO] given them by the parties should prevail, are inyoked to ex- 
tendithe life of thpse policies beyond the limit flxed by their ternis. 
Rules ofconstructio^i are valuabîe aids in the interprétation of am- 
biguous expressions, inconsistent provisions, apd tenus of doubtful 
meaning, jn agreenaents ; butthey serve only to befpg and mislead 
the judgment, to defeat the intentions çf the parties, to destroy 
the contracts they actually make, . and to make those for them to 
which they ne ver consented, when they are applied to agreements 
whose terms are plain and whose meaning is clear. They aid in 
the interprétation of ambiguous contracts, but they must not be 
permitted to abrogate or jnodify those ;that are clear and certain. 
When tlie language of an agreement is plain, it must be held to 
mean what it expresses, and no room is left for construction. Green 
V. BailwayGo., 35 C. C. A^ 68, 92 Fed. 873, 880; Kn«x Co. v. Morton, 
32 U. S; App. 513, 516, 15 G. G. A. 671, 673, 68 Fed. 787, 789; V. 
S. v. Fisher,.2 Cïanch,, 358, 399,3 L. Ed. 304; Bailway,Go. v. Phelps, 
137 U. S., 528, 536, 11 Sup. Gt. 168, 34 L. Ed. 767; Bedsworth v. 
Bovs^mïm, 104 Mo. 44, 49, 15 S. W. 990; Warren v. Paving Co., 115 
Mo. 573„i5'76, 22 S. W. 490; Davenport v. City of Hannibal, 120 
Mo. 15Qj!2'5 S, W. 364. Before we resort to rules of construction, 
let us see if there is a^y real ambiguity in the expressions, or doubt 
of the meaning, of thèse policies. It is said that the applications 
are parts of the contracts; that they déclare that the premiums 
are payable annually; that the flrst premiums were not paid, and 
the policies did not take effect, until Decenaber 26, 1893; that con- 
sequently the second annual premiums would not be due under 
the applications until Becember 26, 1894; and that this conclusion 
is inconsistent with the provision of the ^jolicies that the second 
premiums should become due on December 12th in each year. The 
argument seems to us more specious than sound. The applications 
did not become parts of the contracts until the contracts were 
made. They were not made until December 26, 1893, when Mc- 
Master accepted the policies and paid his flrst premiums. It is a 
customiso universal, that it is within the knowledge of ail men 
who hâve, the slightest acquaintance with the business of life In- 
surance, to date the policies and to flx the day of the payment of 
the annual premiums earlier in the month than the day of the month 
upon which the policies happen to be accepted a'nd the flrst pre- 
miums ih.a,ppen to be paid, because the policies are issued and dated 
at the home office of the company, and some days usually intervene 
between that time and the date of their delivery to, and acceptance 
by, the insured. There was tlierefore nothing unusual or extraordi- 
nary in the fact that the annual due date of the premiums was some- 
what earlier in the month of December than the day in that month 
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in which the policies were delivered to McMaster. Nor was the dif- 
férence between policies, the due date of whose annual premiums 
was on December 12th, and policies tlie due date of whose premiums 
was on December 26th, very striking or important when the con- 
tracts were made, and when both parties expected the premiums to 
be paid according to their terms. The policies offered an extension 
of time of payment for 1 month in considération of interest at the 
rate of 5 per cent, per annum, and that interest on the premiums 
on thèse policies for the 18 days between December 12th and De- 
cember 26th amounts to only 26 cents in each year. Thus, it will 
be seen that the différence between the due date of the premiums 
and the date of the delivery of the policies was not extraordinary, 
and the différence between an annual due date of December 12th 
and one of December 26th was not crucial when the coutracts were 
made, although now, through the failure of the insured to coniply 
with the terms of his contracta, it has become grave. Turn now 
to the eontracts. They consist of the applications and the policies, 
and thèse must be read together. The applications provide that the 
premiums shall be paid annually, or once in each year ; but they 
do not provide on what day in each year they shall be paid, and 
they are dated on December 12, 1893. The policies are dated on 
December 18, 1893, and they read that they are made in considéra- 
tion of the applications, "and in further considération of the sum 
of twenty-one dollars, to be paid in advance, and of the payment 
of a like sum on the twelfth day of December in each year there- 
after during the continuance of this policy," and that if the premi- 
ums are not paid within one month after December 12th in any 
year, the Insurance shall cease. The words which we hâve quoted, 
which flx the dates when the premiums fall due, are not tucked 
away on the backs of the policies, but are written in plain terms 
upon their faces where a cursory reading would be certain to dis- 
close them. The word "annually," which the applications contain, 
signifies once in a year, but it does not signify at what time in the 
year, and it is by no means inconsistent with a stii)ulation in the 
same instrument which fixes that time. Leases, promissory notes, 
mortgages, and many other eontracts of like character, provide for 
the payment of interest and installments of various kinds annually, 
and also name the day in the years in which they shall be paid. 
One could not successfully maintain that thèse stipulations, or the 
mère fact that the first installments were not paid until some days 
after they were due by the terms of the agreements, could create 
any inconsistency or ambiguity in the terms, or any doubt of the 
meaning, of such agreements. The policies and applications, when 
read together, are of the same character. They provide simply that 
the premiums shall be paid annually on the 12th day of December 
in each year, and that, if they are not so paid within one month 
after they are due, the Insurance shall cease. To our minds, thèse 
provisions présent no inconsistency, no ambiguity, no doubt of their 
meaning, and no basis for the application of rules of construction. 
The terms of the policies are clear, and their meaning is certain. 
Another position of counsel for the plaintiff in error is that this 
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jUi^i^nt a|iould be reversed b^csu^e the service çstM^ nqti(je,!Qttbe 
a,inou,iit of tte second annual , ppemùims, of the date wben they {ell; 
due^ apd of the effeet ofafailuue to pay them, was not well pleaded, 
uji^dier the law of the state of New Yorkuppu this subject, which 
was made a part of the poliçies,,. Eut the question ig not hère for 
oup considération. Thé service df the notice was clearly averred, 
wiietfier wit^.8Uch,aGcuracy andparticularity.that the plea would 
haye; (Hijeen inxpervious to a demifrrer it is not nece^sary to inquire, 
becâûse.this pleading.was notfChallenged below,, and the court 
heard, the évidence upon this subject wjthout objection, and found 
that t|j4iP<^tiqe was gent "in ; accqrdance with the requirements of 
ttie statiilies; of the state of New York." When a case is tried by a 
fédéral court -without a, jury, an^ the resuiting judgment is brought 
by a writ p,f error to g^, appellate ooortjfor revie-yv, it is only "the 
rulings of .the çQurt in the pj?,ogress of the trial of the case," and the 
sufiîciei^qy of , the facts found io; support the judgment, that can 
be rev|^]sveç[- .jiev. St. § 700. In such^çase this is a Ciçurt for the 
correction, pi ilie errors pf the court below only. Ap the, questio.n of 
the isufficiency of this pipading, W3,s nev^r brought to the attention of, 
or ruleduppn by/the, trial court;, it certainly committed no error 
regarding'it,,and;there is pothing in this point for us to reView or 
correct.; !^Tri:?st Co. v. Wood, 19 U. S.App, 566, 571, 8 C.C, A. 658, 
660, &>^e4t 3^6, 348; Bowden y,u jBurnham, 19 U. S, App. 448, 8 
C. G. À. 24ai, Sa Fed. 752; Norrip v^ Jackson, 9 WalL 125, 127, 19 
L. ExJ. ©08; Insurance Co. v. Fplsoin, 18,Wall. 237, 249, 21 L. Ed. 
827; Cooper v.pmohundro, 19 Wall. 65, 69, 22 L. Ed. 47; Martinton 
V. Fairbaak?, Il2 U. S.; 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Lehnen 
V. Dick8Qp,;i4^ XJ. S. 71, 13 Sup. Gt. 481, 37 L. Éd. 37^. The judg- 
ment belo^i^.attfirmed, \ 

TÉjVX|ÎR,, Circuit Judge. I concur, in the order afflrming the 
judgment bejow, for the following rêasçns: TJntil the preinium was 
paid on tjm pplicy in suit, and the policy was delivered, no agree- 
ment ha4 ."CÇJlditeredinto which was binding either upon the in- 
surer.or th^ansured. tJp to that point either party h^d the right 
tç> retire from the negotiation, without liability to the other. When 
the policy was delivered, and the negotiation was thereby consum- 
mated, the policy b'ecamè the best, and, pxcept in case of its loss 
or destruction, , the only, évidence of the agreement between the 
parties; anî ,}r the absencp of fratid or mistake, neither party can 
be permitteia to say tha,t he did not assent to it. ., The acceptance 
of the, policy, by the insured is the highest évidence of his, assent. 
The policy,; in terms, provided that the subséquent premiums thereon 
during its ppntipuance should be payable on December 12th annual- 
ly, but that a grâce of one month >vûuld be allowed , af ter the pre- 
mium fell due;, on condition that interest at the ratç pf 5 per cent, 
was paid fqr the time the premium migl^t remain oyerdue. Thèse 
provisions qf tl^e policy were deflnite and certain, and the insured, 
in view ofjtiip acceptance and rétention of the policy, is presumed, 
in law, to hâve assented to them. It is true that he was privileged 
to avoid thé .provision of the policy fixing December 12th as the 
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annual premium day, by proof of fraud on the part of Ihe insurance 
Company or its agent; but 1 do not understand that the flnding by 
the learned judge of the trial court establishes any such fraud as 
vvill, in law, serve to overturn the plain language of the contract. 
It is not claimed that the agent's request to the company to hâve 
the policy dated, when it should be issued, as of the saine day as 
the application, was made with an intent to defraud the insured. 
Neither did the trial court find that the agent intended to deceive 
or mislead the insured when, in response to the inquiry whether the 
policy was as represented, and wonld insure him for 13 months, he 
answered in the affirmative. Bearing in mind that the policy con- 
tained a stipulation allowing 1 month after each subséquent pre- 
mium became due within which it might be paid, the company's 
agent doubtless believed that the policy did secure insurance for 13 
months, counting from the premium day named in the policy, and 
that it was in ail respects such a contract as he had engagea to de- 
liver. The findings, to my mind, do not create a suspicion of in- 
tentional deceit either on the part of the insurance company or its 
agent. Moreover, the flnding shows that, even if the deceased had 
not before read his policy, he was distinctly advised at least a week 
before his death, which appears to hâve occurred on January 18, 
1895, that by the terms of the policy the period of grâce limited 
therein would expire on January 11, 1895, the premium having be- 
come due on the 12th day of the preceding month. The flnding does 
not disclose that he made any objection at the time to this construc- 
tion of the policy, which was clearly in accordance with its terms. 
It is a Sound rule of law, founded on the highest considérations of 
public policy, which requires a person to read a contract before 
signing or accepting it, if he can read. Unless this rule is en- 
forced, written agreements of ail Icinds will become valueless as in- 
struments of évidence. The duty resting upon one to read a con- 
tract before signing or accepting it is not so imperative, however, 
that, if omitted, it will render one bound under ail circumstances 
by an agreement which he has signed or accepted. If one party 
to an agreement resorts to any fraud, trickery, or artifice to pre- 
vent the opposite party from reading it before signing or accepting 
it, or knoM'ingly makes any false représentations concerning the 
terms of the agreement, or intentionally and with design to over- 
reach the opposite party so drafts a contract that it does not ex- 
press the termâ of the previous oral understanding or agreement, — 
in ail of thèse cases the négligence of one who signs or accepte a 
contract without reading it is more excusable than the fraud of the 
opposite contracting party. But when the évidence shows no fraud 
of the kind last indicated, nor mistake in drafting it, it is a whole- 
some rule which holds a party bound by a contract which he has 
signed, or accepted and retained in his possession for a considér- 
able period, and which prohibits him from avoiding its provisions 
by pleading his own négligence. In the case at bar I am of opinion 
that no such fraud is disclosed by the flndings as would justify a 
court in ignoring the plain language of the policy. 
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C-:iLDWELL, Circuit Judge (dissenting). The right décision of 
tliis case does net dépend upon any. teclinicality of la\y. It is a 
case in whicli oommon sensé and, çommon lionesty and légal sensé 
and légal honesty are at one. It arises upon a contract of life In- 
surance, wliicli niust be interpreted a,ceording to the settled canons 
for the construction of sucli iii.stEiinié,nts, and tlie détermination 
of the rights of the parties thereupder. In every contract of insur- 
ance, the law preseribes to each patty the observance of the strictest 
integrity and truthf ulness. Insuranc^: law, when rightly expounded, 
is always in harmony with honegty -and souud morality. At the 
very beginning of insurance law inM?ngland there was infused into 
it, through the influence of the civil law, a différent spirit from 
that which prevailed in other branchés of the comnaon law. Xeither 
the maxim caveat emptor nor its spirit has found a lodgment in the 
law of insurance. If there is any part of our jurisprudence which 
produces exact justice in each ip,dividual case, it is the law of in- 
surance. It is founded on truthfuïnëss, honesty, and tair dealing. 
It never affords shelter or protection j for fraud, falsehood, or décep- 
tion. In no other branch of the law-^not even the law merchant — 
hâve the courts shown such merited déférence to the rules, usages, 
and customs that prevail in the conduct of business. Insurance 
contracts are uniformly interpreted and enforced in harmony with 
the usages, business methods, and oommon sensé of honest business 
men, and the moral sensé of ail reptitable men. 

At thq threshold of the case it -would be well to call attenti'^u, 
once for ail, to certain fundamental and indisputable propositions : 
(1) That the facts found by the Jower court must be accepted by 
this court as absolute verity ; (2) tjiat the failure to flnd any f act, 
or the insufficient or imperfect flnding of any fact, éssential to main- 
tain the judgment of the lower court,, is fatal to it; (3) that a state- 
ment of the légal effect of a document or paper which is not in the 
record, nor made part of the flndings, nor its contents anywhere 
disclosed, is not a flnding of fact, but a mère conclusion of law 
upon the légal eflect of an undisclosed document, and hence of no 
effect; (4) that Smith, who was solicjting thèse policies for the 
Company, is, under the lowa law, the agent of the company, "any- 
thing in the application or policy to the contrary notwithstand- 
ing," and his statements and agreements, in the course of his busi- 
ness, in soliciting and delivering the policies and receiving the 
premiums, are, in law, the statements and agreements of the com- 
pany itself. Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822. 3.5 
L. Ed. 497; Judemnity Co. v. Berry, 1 G. G. A. 561, 50 Fed. 511; 
Cook T. Asso,ciation, 74 lowa, 746, 35 N. W. 500; Insurance Co. v. 
Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341; Insurance 
Co. V. Russell, 23 C. C. A- 43, 77 Fed. 94. 

Contracts of life insurance are sui generis. A policy consists of 
a printed form which the company has f ramed and adopted for its 
use,; and uses in ail cases without change or variation. AU that is 
necessary to be done to make one of, thèse policies a completed in- 
strument is to insert in the blanks leftior that purpose the nanie of 
the insured, the term of insurance, the amount and time of pay- 
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ment of the premium, the date of the policy, and the signature of 
the Company. The insured never sees the policy during its prépara- 
tion, and never signs it. What he does see and sign is an applica- 
tion for the policy. This application is also on a printed form, which 
the Company has framed and adopted for its use, and which it uses 
in ail cases, and which is made part of the policy, and is as obliga- 
tory on the parties as any other part of the policy. This applica- 
tion contains numerous questions which the insured must answer, 
and warrant his answers "to be fuU, complète, and true." The in- 
sured did this, and it is not claimed that his answers were not "full, 
complète, and true." But the contention is that this duty to an- 
swer questions truthfully is not reciprocal; that, while the appli- 
cant for insurance must answer the comjiany's questions truthfully, 
the Company lias the privilège of knowingly returning false answers 
to the applicant's questions, and proâting by such false answers 
at the expense of the beneflciary in the policy. From the begin- 
ning to the end of the majority o^jinion, a policy of insurance js 
treated as though it were a contract for which there was no précèdent, 
and related to a subject about which neither of the parties ever be- 
fore contracted, and in the préparation of which each party par- 
ticipated and had an equal voice, and the provisions of which were 
as well known to one party as to the other, and which was signed 
by both; and the court applies to a contract of insurance rules as 
harsh and technical as any that would be applied, under the rule 
of caveat emptor, to a trade between two horse jockeys. 

What are the facts established by the findings? The seventh flnd- 
ing of fact is: 

"By the express understantJing had between F. W. Smith, the agent of the 
Xew York Life Insurance Company, and Franli E. McMaster, when the appli- 
cation for insurance was signed it was agreed that the first year's premium 
was to be paid by McMaster upon the delivery to him of the policies, and that 
the contract of insurance was not to talie effect until the policies were dellv- 
ered." 

Hère we hâve a definite, précise, and concluded contract as to 
when the policies were to take effect. They were "not to take effect 
until the policies were delivered." This oral agreement as to when 
the policies should take effect was in complète accord with the ex- 
press stipulation of the application, which is: 

"That any policy which may be issued under this application shall not be In 
force until the aetual payment to and acceptance of the premium by said com- 
pany." 

The premiums were paid and the policies delivered on the 26th day 
of December, 1893, and from that date, and not before, the policies 
were "in force," by the explicit provisions of the policies themselves, 
as well as by the terms of the oral agreement. The date when the 
policies took effect being settled beyond ail cavil, the term or pe- 
riod of their duration is the next question. Each policy provided 
that: 

"After this policy shall hâve been in force three months, a grâce of one month 
will be allowed in payment of subséquent premiums, subject to an interest 
charge of 5 per cent, per annum for the number of days during which the 
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pi^enjlum remajns due and unpaid. purli^g ^he. saîd mouth of grâce the unpaid 
premiùm, with Iriterest as above, rémains an mdebtedness due thé company; 
and, là tiie event of death durlng thè' said mbiitli, this indebtednéss ■^ill be 
dfldncted from the àmount of the Insurance." 

When had the policies "been in iprce tlixee months"? As we haye 
seen, bj the terms of the oral agreement the policies were not to 
tak,e effect until they were delivered, and the policies themselves 
stipulated that they should not be in force until the actual payment 
to and ^cceptance of the premiums iby the company, which was coin- 
cident with the delivery of the policies. It is clear, then, that the 
policies wmt into effect and were "in force" on the 26th day of De- 
cember, 1893, and that 3 months from that date, the policies having 
remained in .force, the insured became entitled to the grâce of 1 
month in the payment qf subséquent premiums, which^ extended the 
time of the .payment of the next annual premiums to the 26th of 
January, 189j5. The insured died on the ISth of January, 1895, — 8 
days befo^L'e.tiitî policies could be déclaredforfeited for the nonpay- 
ment of tnp, second annual preniium. Kiere was, never any thought 
or suggestion; ttiat the policies would not insure the life of the ap- 
plicant f«j)r 1$ months from the date of the payment of the premi- 
ums. Cpiiffissedly, the period of 12 mpntlis and 17 days was never 
in the nijind of either party, or ever thought of by either party. 
From thé' yery ! inception of tbe business, it had been represented 
and undeçstppd that the policies, wouid insure the life of the ap- 
plicant for 13 monttis from the time pf the payment of the pre- 
miums f^pd, the deliv«ryof thé policips., This is concliisively shown 
by the third and f ourth flndings oï f act, which are : 

"(3) That;|in, Decepiber, ,189?, F. W. Smith» ?,n agent for the New ïork 
Life Insura^qe, Çopapany, r,esi(}ing a); Sipui Ojty, , Iqwa, sollcited Franlj B, Mc- 
Master ,to ipsiirë his life la thSit company, and, as an induce^nen^ to taking the 
insurancç, pressed upon MqMaster the proTisiw adopted by^ th^ company, and 
set forth ifl, th,ç circulars l^ùed by the company, and pr^nte^îoii. the back of 
the policies Issued by the coinpàny, under the héading 'Benêflts and Provisions 
Referred to in This Policy,' in the following words: 'After this policy shall 
haye. been, ia ^ome three ïnpnths, a graqa of epe<month wll} be allowed in pay- 
n^ent of, SHbseqp^tPremlmns, subject.to an Interest charge lOjÉiflye per cent 
per annum'tor the number of days dutiïig which the premlum remàins due and 
unpàld. DUrtng sàid month (if grâce the Uipald prémluin, With Intérest as 
abore, renoains an Indebtedness due the company; and,;iii the event of death 
during the said month, this iindebtedness will be deducted fwm the amount of 
the Insurance.' (4) Eelying on the benefits of this provision, aijd in the belief 
that If hë kcpépifed a policy of Insurance ùpo'n his Ufe froûi the New York 
Lilfe InSufaride Oidinpany, paying the premiuîns théreon annuàlti', the company 
could not assert the right of forfeiture until thirteen months had elapsed since 
the test payiaenl; of the annua,! premlum, the, said Frank B. MfiMaster signed 
an àpplieatioii f6t'ihsurahce in said company, dated Decembé^ 12, 1893; of the 
fOrm which W mâde part of the'iwlicies suèd 6h; and attachéd to the pétition; 
the same beingi'ïïaade part oï this flndlng offàcts." 

The insuTpdjwanted ij^^ fnll beneflt of the 13-months insuranee, 
reckoning f;rf)^i;^i tl^e date„pf the payment of theiâr^t annual pre- 
miums. 'Upoh this subjeet he had been exacting and tenacious from 
the beginnjng, and to that end had required the agent to agrée that 
the contràët of insuranee should "ûo't.'take effect until the policies 
were delivered,? And, as we hâve seënj, this condition was çarried 
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ioto and repeated in his application, wliich déclares the policy "sliall 
not be in force until the actual payment of the preniium." But 
this was not ail the insured did to make it sure that he would be in- 
sured for 13 months from the payment of the premiums and the 
deliyery of the policies. The ninth tinding of f act is : 

"The flve policies, inclosed in envelopes, on or about December 20, 1803. 
were taken by F. W. Smith, the agent of the défendant cumpany, to the office 
of Frank E. McMaster, who asked the agent if the policies were as represented, 
and if they would insure him for the period of thirteen months, to which the 
agent replied that they did so Insure him; and thereupon McMaster paid the 
agent the full first annual premium, or the sum of twenty-one dollars, on each 
policy, and, wlthout reading the policies, he received them and pUiced them 
away. The agent did not in any way attempt to prevent McMaster from 
reading the policies, and he had the full opportunity for reading them, but ia 
f act did not read them, and accepted them on the statement of the agent of the 
Company, as hereinabove set forth." 

The question propounded by the applicant to the insurance agent 
was not an idle inquiry, and the answer to it not a mère casual 
statement. Nor was the answer, as is claimed, "preliminary infor- 
mation," or a mère "opinion" as to the légal effeet of the policies. 
There was nothing preliminary about it, and it was not a mère ex- 
pression of opinion, but a clear, positive, and distinct statement of 
a material, existing fact. The answer given by the agent can only 
appear on paper in words, but it was doubtless accompanied by 
"the story of looks and message of voices," common with soliciting 
agents, which cannot be put on paper, but which add force and em- 
phasis to one's utterances, and induce confidence in his assurances. 
Tlie most persuasive and effective falsehoods are told in acts, not 
in words. But it is immaterial whether the answer of the agent 
was inspired by a fraudulent purpose, or was the resuit of an hon- 
est mistake. Confessedly, the minds of the parties never met and 
agreed upon a contract of insurance for twelve months and seven- 
teen days. A mistake, no more than a fraud of the company or its 
agent, can bind the insured to a contract he never made. 

No claim is made that the policy conforms to the terms of the ap- 
plication. The contention of the majority is that after receiving the 
application the insurance company "made a counter proposition," 
and it is upon this alleged counter proposition, diiïering, as is con- 
fessed, in a material resiiect from the terms of the application, that 
it is sought to uphold the clause of the policies over which this con- 
troversy arises. This claim is thus stated in the majority opinion: 

"The applications were nothing but a proposition to take insurance. They 
were not contracts, but mère requests for, or a proposition to'take, policies. 
The company was not bound to grant thèse requests or to accept the proposi- 
tion. It had the right to reject them in toto, or to reject some parts of them 
and to make a counter proposition. It took the latter course. It rejected some 
parts of the applicant's proposition, and made a counter proposition." 

When, where, and how did the company make "a counter proposi- 
tion" to that contained in the application? There is no flnding of 
fact to that effeet, and for the facts in this case this court cannot 
look beyond the facts found by the lower court. It can add noth- 
ing tô and take nothing from the facts so found. The application 
was on the company's standard form, and the propositions and con- 



876 99 FEDERAL, REPORTER. 

ditions contained therein were the propositions and conditions the- 
condpahj itsélf had framed, and tè which it required the assent of 
the àppliiîànt for insurance, as al condition of issùîng the policies. 
And when the applicant subscribed to the application and delirered 
it to the Company, so far as related to the conditions and stipula- 
tions therein contained, the minds of the parties had met and were 
at one. It is not trufe that the eompany ever advîsed the insured 
that it had changed the propositions and conditions which it had it- 
self inserted in his application, or that it would hot insure the ap- 
plicant on the basis of the propositions and conditions contained in 
the application. Nor did the corilpany, at any time or place, otfer 
or proposé ai^y other terms for the insurance. On the contrary, up- 
on the receipt of the applicatiphj it made out, signed, and trans- 
mitted to its agent policies of insurance, which, the agent assured 
the applicant, conformed to their agreement and the requirements 
of the application. But in viola,tipn of the agreement that the pol- 
icies would insure the applicant for 13 months from the date of 
their delivery and the payment pf the premiums, and in violation 
of the ter;ios and conditions of the application, which guarantied 
policies for the same period, the insurance company hiad secretly, 
and withpu,t,the knowledge of the insured, inserted a clause in the 
policies wÉlch reduced the term of insurance to 12 months and 17 
days, and when it delivered the ppliciefi this fact was not only con- 
cealed f rpm the insured, but he was told by the agent that the pol- 
icies insured him for 13 months; and this is what the majority of 
the court çall, m^king "a counter proposition." What the court is 
pleased to callr "a counter proposition" was a fraudulent conceal- 
ment of the fact that the policies varied in a material respect from 
the agreënieiit made with the agejit, and the requirements and con- 
ditions ôf thé application. A counter proposition is an offer, openly 
made by, one of the parties, of something for considération and ac- 
ceptance as a substitute for, or a modification of, a proposition pre- 
viously made by the other party. 

It is f urther said in the opinion of the court that "the word 'annu- 
ally,' which the application contains, signifles once in a year, but it 
does not signify what time in a year." But the application pro- 
vided that the policies should not be in force until the ûrst annual 
premiums were paid, and they were paid on the SCth of December, 
1893. That this was the payment of annual premiums is conclu- 
sively established by the flnding of the court that it was the pay- 
ment in fuU of the "first annual premium." Obviously, then, the 
next annual prpmium would be due one year from that date. "An- 
nual," in this connection, means on the récurrence of the same day 
in each year thereafter, and not at some other or uncertain time 
dtiring the year. Therefore, when the company inserted in the pol- 
icy a clause making the premiums payable at a différent time, it 
inserted a pr^Ovision in direct contlict with the terms of the applica- 
tion and the agreements of the parties. It is a fact found by the 
court that: 

"There now appears on the .face of the application, interlined. in inlv, the 
words, 'Please date policy samè as application.' Thèse words were not in the 
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application when it was signed by McMaster, but after the signing tliereof tliey 
were written into tlie application by F. W. Smith, the agent of the New York 
Life Insurance Company, wlthout the knowledge or assent of Frank E. Mc- 
Master, and were so written by the agent in order to secure to the agent a 
bonus which the company allowed tû agents for business seeured during the 
month of December, 1893; and it does not appear that Frank E. McMaster 
ever knew that thèse words had been written into the application, and it 
afllrmatively appears that he had no knowledge thereof when the application 
was forwarded to the home office of the company, and was acted on by the 
Company." 

When the insured signed the application and delivered it to the 
agent, it was a completed document. It was the insured's appli- 
cation, and neither the company nor its agent could lawfully add to 
or take from it. The company could accept or reject the applica- 
tion as made, but it could not alter it. The insertion of this clause 
by the Insurance agent after the insured had signed and delivered 
the application, and without his knowledge and consent, was an 
illégal act, if not a plain and palpable forgery. It was an act which 
cannot préjudice the insured or benefit the company. No one can 
profit by his unauthorized altération of an instrument after the dis- 
covery of the fact. The company evidently understood by this 
clause interpolated into the application by the agent that he wanted 
the 12th day of December flxed as the date for the payment of the 
annual premiums, and the company accordingly flxed that date in 
the policies as the time for the payment of the annual premiums, 
and dated the policies their true date, namely, the 18th of Decem- 
ber. By this extraordinary and unheard-of action the insured is 
made to pay a premium on the policies from the 12th of December, 
whereas the policies were not signed or executed by the company 
until the 18th of December, and by their terms did not take effect 
until the payment of the first annual premiums, on the 26th of 
December. BeA'ond ail doubt, the applicant was not insured from 
the 12th of December, and yet from that day it elaimed the 13 
months must be reckoned, and we are told that they are policies, 
not for 13 months, but for 12 months and 17 days, — a most uncom- 
mon terni for llfe policies, which are rarely or never issued for a 
fraction of a month. 

In Society t. McElroy, 28 0. C. A. 305, 83 Fed. 631, the jury found 
there was a valid verbal agreement of life Insurance, and that time 
was given for the payment of the premium, but a majority of the 
court in that case said: 

"The almost invariable custom is for the eompanies to make no contract and 
to incur no liability to insure the life of any man until a premium has been 
Iiaid. Accordingly, where no policy of life insurance has been issued, and no 
premium has been paid, there is a strong presumption that there was no con- 
tract, and no intention to contract otherwise than by a policy made and deliv- 
ered upon the simultaneous payment of a premium." 

— And the verdict of the jury was set aside, and a recovery denied. 
But when, in this case, the insured claims and proves by an express 
provision of his application, now a part of the policies, that the pol- 
icies were not to be in force for any purpose until the premiums 
were paid and the policies delivered, the court holds that as against 
the insured, and for the purpose of shortening the term of insur- 



anfiè" and defeating a recovery, on the policies, the policies were ia 
force 6 dâys' bèf ore they were fiigûed, aïid 14 days before th^ wete 
delivered ânâ tJl.e premiuiâs pé(id. It ià liot prétléùdèd, howcTer, 
that the appïicaiifs lîfe was in»ured duriûg tiiis tipie. Tlie policies 
were only in force to shorten theterm of his insurance, and, to that 
extent, relifeve the company froifl liability. As anplied by the court 
in this çâse^ihëre is a ivant ôf i?è'éiprocity in thè rule laid down in 
Society v. McËlroy, supra, which does ndt comnaend it to our sensé 
of right and justice. Judge Shiras, in his opinion, forcibly points 
ont thè injustice and unreasonkbleness of this claim. He says: 

"If the theory conte^dçd for on Ijeh^f pf the compaiiy is correct, It foUows 
thàt by thé aëvIc^ bf màkinfe the second ànd subséquent payments due on the 
12th dày bf December, instead bf the 18th, the date of the polldes, the insured 
and his estatè are deprivedof the beneflt of the month's grâce -whleh McMaster 
was assUr^d he Woujd be' entitled to,iWhen he appUed for the Insurance- 
Furthermore, if this construction of the policy is sustained, It maljes it possible 
for the comi)âBy, after using the mobth's grâce as an arrangement to aecure 
Insurance,' thento escape the obligatlbii'by the simple device of so writing the 
polieles â8'to mal^e the second paymenta come due a month in advance of the 
date of iOje policies." McMasterv. Insurance Oo. (O, O.) 78 Fed. 33. 

Aflji again: V 

"ÇaHijtheçe be any doubt: that when McMaster received the: policies dated 
December 1£|, 1893, and pajdone yesr's premiums thereon, he was' justified In 
assuniilajl that, if he died withiu ohe yèar from the date of thé policies, his 
estate Hvpùld reeeive the liidemnity ■Whlch it was his purptise to secure, even 
though fhe ïiolicies did not 'contaln the provision glving one month's grâce on 
subséquent: payments. Suppose McMa-Ster had died on the Ist jpf December, 
1894,— -Jpss ,than one year from the^^e pf the policies; would it be open to 
the cpinpàny tp dény' liability on the, policies on the grouhd that it had put in 
the pOÙbieS a provision that the second premlulns were payable on Octbber 1, 
1894? That is exaotly thé claim now made by the défendant company. If 
the company,! after acceptingi a proposition to iûsure McMaster on the basls of 
annual premiums, can malie the second premiums payableia six days less than 
a f ull year, whlcb Is Its claim in the présent case, it could bavé made the second 
pfemiurûs payable in thrèe or sli months, and would thùs change the poUcy 
from one ivheMn the premiubis were payable annually into one wherein the 
premiums were payable quarterly or: semiannually." McMaster v. Insurance 
Oo. (G. C.) 90 Fed. 40. 

The interpolated clause in the policies contradicts and is incon- 
sistent ■With the stipulations aiid conditions of the application, 
which are a part of the policies, and the only part which the as- 
sured evér sàw and àssented to. It is a settled canon for the con- 
struction of policies of insurance that when they contain contra- 
dictory, cônflîcting, or înconsistent provisions, effect will be given 
to the provisions most favorable to the ;ïnsured, and, in cases where 
their construction is doubtful, the construction most favorable to 
the insured will be adopted. First Nat. Bank v. Hartford Fire Ins. 
Co., 95 V. S. 673, 24 L. Ed. 563; Grâce v. Insurance Co., 109 U. S. 
278, 3 Sup. et, 207, 27 Ji. Ed. 932; Moulor v. Insurance Co., 111 U. 
S. 335, 4 Bup. et. 466, 28 L. Ed. 447j Surety Co. v. Pauly, 170 U. 
S. 133, 18 Sap. et. 552, 42 L, Ed. 977; Insurance Oo. V, McConkey, 
127 U. S. 661, 666, 8 Sup. Ct. 1360, 32! L. Ed. 308; Thompson v. In- 
surance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019^ 34 L. Ed. 408; 
Insurance Co.M. Ooos Co., 151 U. S. 452, 462, 14 Sup. Ct. 379, 38 
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L. Ed. 231. No notice is taken of this rule by the majority of the 
court, although it is exactly applicable to this case, and décisive of 
it. In McGlother v. Accident Co., 32 C. C. A. 318, 89 Fed. 685, tbe 
majority of this court characterized this fundamental rule of con- 
struction, which has been repeated, affirmed, applied, and enforced 
by the suprême court of the United States in scores of cases, as a 
"much-abused rule." As the rule has been more frequently and ef- 
fectively applied by the suprême court of the United States than 
any other court, it may be inferred from the remark quoted that the 
doctrine of the suprême court does not meet the approval of the 
majority of this court, and will not be applied by them in any case. 
Certain it is that they haA'e done more than ignore the rule in this 
case, — they hâve inverted it; and, vi'here the provisions of the pol- 
icy are inconsistent or conflicting, they hâve given effect to the pro- 
visions most favorable to the Insurance company, and, wherever 
the meaning of the policies is doubtf ul, they bave resolved the doubt 
in favor of the insurance company. 

The company made no objection to the stipulations and condi- 
tions of the application, or to the agreement made M'ith its agent, 
and made no counter proposition, but proceeded to issue and tender 
its policies upon the application as made. When the policies were 
tendered under thèse circumstances, the insured would hâve been 
entirely justifled in paying the premiums and accepting the policies 
without reading them. He had a right to présume that the périod 
of insurance named in the policies conformed to the agreement and 
to the stipulations and conditions of his application; and to that 
effect are the authorities, as we shall presently see. When the pé- 
riod of insurance has been agreed upon, it is the almost universal 
usage for business men to pay the premium and accept their poli- 
cies without reading them. Under the doctrine laid down by the 
majority, if a man were to make a written application for a policy 
of insurance on his house for 1 year, and the company should write 
the policy for 1 month only, and tender that, and receive a year's 
premium, and the insured, going on the reasonable assumption that 
the policy conformed to his application, should accept the policy 
and put it away in his safe without reading.it, his policy would be 
effective for 1 month only; But the insured in this case did not, 
as he might well hâve done, rest on the reasonable assumption that 
the policies insured him for the period of 13 months, as agreed up- 
on, and called for by thè stipulations and conditions of his applica- 
tion, but he applied to the company's agent to know if they did so 
insure him, and was answered that they did; and thereupon, in 
reliance upon the truth of this answer, and in the belief that the 
policies insured him for 13 months, as his application called for, he 
paid the flrst annual premiums, and laid the policies away without 
reading them. Upon this state of the case the court holds that, by 
the mère acceptance and rétention of the policies without reading 
them, the insured is estopped to show the truth of the transaction. 
The question is not whether the flnding of facts establishes the mis- 
take or fraud, but whether, the mistake or fraud being conclusively 
established by the ânding of facts, the cpurt will déclare that the 
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insured is estopped, from availinghimself of the truth bj tàe mère 
receipt of the policies and putlà,ng.tliem awaj' withçut reaxîing them, 
in reliance upoa the truth of tiie. agent's aASwer and the stipula- 
tions of his applications. Itmijst not be forgotten that there is no 
claiin or prêteuse that the pol^çies in fact çxpressed the contract of 
theparties. The ânding olfaqts precludes any such claim. The 
contention is thatj by receiving jthe policies under the circumstanees 
mentioned, the insijred is "cpnqlusively presumed" to hâve assented 
to ail their provisions, and will not be heard to say to the contrary. 
The rule for the application of estoppels is thus inverted and ap- 
plied in favor of the company, when it is obvions that it is the Com- 
pany that is estopped from setting up the défense relied on. Es- 
toppels are invoked to prevent and relieve from f raud, not to shield 
and protect it. The most fréquent occasion for invoking the doc- 
trine is where one party makes a représentation upon the faith of 
which the other party acts and pays money, or chaD,ges his position, 
or refrains from doing something he otherwise would do. In ail 
such cases the party making ;the représentation is estopped from 
contesting its truth. It will be perceived at a glance that the es- 
toppel in this case applies to the insurance company, and not to the 
insured. The insured made no représentation to the company, and 
the conjpany parted with no money or other valuable thing on the 
faith of any false statement that he made. Nor did it do or omit to 
do anything on account of the insured putting away the policies 
without reading them. But, on the faith of the solemn assurance 
of the company's agent that the policies insured him for 13 months, 
the ipsnred parted with his money, and refrained from reading 
his policies and from taking , out policies in other companies. 
Upon the faith of the truth of the agent's représentations, the in- 
sured rested confidently in the belief that he had made provision 
for his family ip the event that he died at any time within 13 months 
froni that date. The law upon the subject is well settled. The vital 
principle is that he who by his language or conduct leads another to 
do what he would not otherwise hâve done shall not subject such 
person to loss or injury by disappointing the expeçtations upon which 
he acted. Such a change of position is sternly forbidden. It in- 
volves fraud and falsehbod, and the law abhors both. Dickerson v. 
Oolgroye, 100 U. S. 578, 580, 25 L. Ed. 619. It is said that the in- 
sured was guilty of culpable neigligence in placing any reliance on 
the truth pf the agent's statement. But tlie law will not hear any 
man complain that another has too implicitly relied on the truth qf 
tliings he has himself stated. He will not be heard to say : 

"It is truç, l misrepresented the facts to the insured, and by so doing induced 
him to pay for and accept, without reading, policies which Insured him for a 
less perlod than that agreed upon. But he ought not to hâve trusted to my 
Word. He ought tô hâve knowH'î wa^'ùnworthy of belief." 

The rule of the court oblitérâtes ail distinction between truth and 
îalsehood in the dealings of men. It establishes the doctrine that 
the law has no partiality for truth, and no préjudice against false- 
hood. It applauds and approves an end obtained by f alsehood and 
fraud, as a high exhibition of business tact and skill, and reserves 
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its censures for the innocent and trusting victim of the fraud, be- 
cause, forsooth, he accepted as true the word of the man he was 
dealing with; and it'permits the party who made the false repré- 
sentation to avail himself of his own falsehood, to the préjudice of 
the man who trusted him. It makes confidence and bunco games 
respectable, and élevâtes the sharper who practices them to a plane 
of equality with honest and reputable business men. It is a rule at 
which ail rascaldom will rejoice, and ail honest and trustful men 
take alarm. It stimulâtes falsehood and deceit by the grant of im- 
punity, and destroys confidence among men. It couverts written 
contracts, which were designed to prevent fraud, into the raost 
powerful agencies for the perpétration and protection of fraud. In 
this case the Insurance Company, in efl'ect, receives a reward of 
|3,000 for its falsehood and fraud, and a penalty of 15,000 is im- 
posed upon the beneficiary named in the policy, because the insured 
trusted in the truth of the company's représentations. 

It is undoubtedly true that a written contract is presumed to ex- 
press the agreement of the parties, but this is not a conclusive pre- 
sumption, and the exceptions to the rule are as well understood and 
clearly deflned as the rule itself. No writing, however solemn, eau 
be made a vehicle for fraud, or couvert a mistake into verity. 
The case at bar, upon the facts found, falls within the well-defined 
exception to the rule, as shown by ail the authorities. No apology 
is made for demonstrating the truth of this assertion by somewhat 
extended quotations frora controlling authorities. 

In Insurance Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617, the 
insured had signed and delivered to the Insurance company an ap- 
plication for a life policy, in which the agent of the company had 
written down a false auswer to a question which the insured had 
declined to answer. The insured, without knowing that the agent 
had written down an answer to this question, signed the application 
without reading it, and it was made the basis of the policy which 
was issued. The company made the same contention in that case 
that the company makes in the case at bar, namely, that paroi évi- 
dence could not be admitted to prove the facts, and that the insured 
was conclusively bound by the contents of his written application. 
But the suprême court held that the act of the agent in writing 
down the answer was to be imputed to the company, and that it 
could not estop the insured from showing the facts by paroi évi- 
dence by its own fraudulent act, though he had signed the appli- 
cation without reading it. In delivering the unanimous judgment 
of the court, Mr. Justice Miller said: 

"Passing then to the seconcl branch of the case: The défendant excepted to 
the introduction of oral testimony regarding tiie action of tlie agent, and to 
the instructions of the court on that subjeet, and nssigns the ruling of the court 
as error, on the ground that it permitted the written contract to be contradicted 
and varied by paroi testimony. The great value of the rule of évidence hère 
invoked cannott be easily overestimated. As a means of protecting those -who 
are honest, accurate, and prudent in making their contracts, against fraud and 
false swearing. against carelessness and inaceuracy, by furnishiug évidence of 
wh-^ît was Intended by the parties, which can always be produced without fear 
of change or liability to misconception, the rule merits the eulogies it has re- 
99 F.— 56 
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ceiTèdj'i But «cperienoe has sfao-wn (tbatila référence : to thes^ Te^ mattepsf; 
thç^^ piles ,1s flot, peflCjBpt. Tbe writijei? Içi^truiiieiit do^s not always, re^iresent the 
int;^iition,of,ljotft parties, ànd sojD^etlmes }t fâils to do s6 aS to either; and, ' 
■njhei'e mis has beén the resiilt of accllléÉit or mistàMe or fraud, Ûie prtnciple 
hri,s Beteii long récbgnlzed that uridér prdper drcumstànces, and/in an appropri- 
ai» pïroceedlng, the Instrument may beset; aside orirèformed»: aa best suita the 
purpoges: of justice, A rule of eTridpnpe adopted by. the çoiurt|^,aa a protection 
agpJnst fraud and îf^se swearing, ;WOUld, as was sald In regard to the analo- 
golis rule known, as the 'Statùte' o^ iFrauds,' become thê' iiisJtroment oi the 
vèry ïratid It V?a^ lûteiided to prev«itî if there dld' not exlst'soni* authority to 
correct the ïUalvetSall% of Its application. :*, ♦ * It Is Irt precl^ely such 
cases as this that courts of law In ni<jd,çm times haye Introduced the doctrine 
of équitable estoppels,, or, as it Is somptimes called, 'estcppels in pais.' The 
prineiple Is that, whére one party has by bis represeiitatiOnS or hls conduct 
Induçed the other party to a transàctlbn to give hlm an idtatitage which It 
would be agàlnst eqùity and good conscience for hlm to assert, Ue would not. 
In a court <0t Justice, be permltted to ayall hlmself of that ^dyantage. And, 
although thç, cases to which this prlijijclple is to be applied sjie not as well 
defined as eould bë wished, the général doctrine Is well ùtaderstood, and Is 
applied by courts of law' as well as êqùlty where the techrllcal àdvantage 
thus obtalnéd Is set up and^ relied on to defeat the ends of justice or establish 
a dlshonéat Èlainii It has; beeh :applj«!d toîthe précise; class oifiCases of the one 
before;\is, in nnpierous well-consldered j^idgments by the courts of this country." 

In Insurance Co. v. Heàfne; 20'Wall. 494, 22 L; Ed. 398, the terms 
pf thé pôlicy were agreed pt)old by letter. Thé policy issued varied 
front the àgrèement. The insured accepted ând retaihed it with- 
out teàdiiig it, and the côiùpahy bonteiided that, haiving done so, 
he was bound by its provisions, although they diffeifed' from the 
terms of the agreemént; but ttol^ court said: -- 

"The ^Qljcy was intendédtp P^tthe contract In a more full antii formai shape. 
The àssured was bound to réàd the letters of the cordpanyja réply to hjs own 
with cât'e:' It'ls to be preàùhiéd he dld'so^ He had a rtghttd 'assume that 
the poiiey-lyoaWiâccurately conform toJtbe agreement tliuâ made, and to rest 
confldently iin thiat bellet" : •! ' ; 

The cojipahy in t^t case seejm^ no^^^ hâte thou^Ht bf the ex- 
pédient jof câlling tlie' policy, Wliîèh yariéd froln thCtèrms of the 
agré^mëiit,, à|"cbunter prbpositîoii.'*' ' 

, In :i*,âlî^^ y. InsuraÏÏcel.Çô., 54 Conii; 4^8, 509, 5i0j 'Ô'À,tl. 248, the 

courtj^:* ,/■■;;,. ;'*_^;:'^j''^'^,, ■'", V''',':.' ,',',i/\V ^'^'.;,' f^ ''.',-; i ,'','.' ' 

: "But if t}^ç underwritqi! sipljcits a persofl tq pprchase of hin; jndemnlty against 
loss by flre; .andlf they unité in ma^lMt'a-wrltten contraçt Vf Mi tl^e terms, 
conditions, tod stlp'uiatloii? TVHlch arè tô bet'qme a part, of , or iil iiny way afEect, 
the/cbntraét;'. knd if thé uJJderwrlter'itH^oini^es ' to maliè and sign a copy 
thereof, aiid Cliver ît,iais the évidence of the; terms of his nadertatttig; and if a 
materlal #ûd;jTarlant copditlon Is by im^ta^e inserted,[,and tbe variant con- 
tract is dellvered, and the stlpùlated p|:,ém}um l^s reCeiyfld and retalned, — the 
court wlU not hear the claim that hé Is' entltléd to thé bèfléfit of ' the variant 
cdndltM)n;whett"the other party had nélthér actual nof Imputed knowledge of 
the changé. In hls promise to' make and dellver an accurate copy, there Is 
justificatiofl before the law for the omission of tbe other pàrïy to examine the 
paper déUVered, 'aind for hls assimiptlon that there ls:no desl^ed variance. A 
man is ïiot, for blspecuniary adVantage, to Impute It to anotber; as gross négli- 
gence, that thié Mher triisted to hls fldeilty to a promise of that character. 
The rule of law that no person' shall be peimltted to dellver hlmself from 
oontract obligations by saj'ingthat he dld not read what he slgned or accepted 
is subject to this limitation, natdély, thatlt is not to be applied la behalt of any 
person who by word or âct has Induced the omission to read." 
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In Hay v. Insurance Co., 77 :?{. Y, 235, Chief Justice Church, speak- 
ing for the court of appeals, said: 

"It was bad faith on the part of the défendant to change so radically the 
terms of the policy, and deliver it as a pôlicy simply renewing the old one, with- 
out notice of the change. A party whose duty it is to prépare a written con- 
tract, in pursuance of a previous agreement to prépare one materially changing 
the terms of such previous agreement, and deliver it as in aecordance therewith, 
commits a fraud which entitles the other party to relief, according to the cir- 
cumstances presented. * • * Policies of fire insurance are rarely examlned 
by the insured. The same degree of vigilance and critical examinatlon would 
not be expected or demanded as in the case of some other instruments. It is 
f ound that the plaintifC did not in fact examine the policy until af ter the .fire, 
when, for the firat time, he was Informed of the peculiar terms of the provi- 
sion." 

In Bidwell v. Insurance Co., 16 N. Y. 266, the court said: 

"That the contract of insurance agreed to be made by the défendants was 
such in its terms as the plàintifEs hâve alleged in their complaint, has been 
found by the judge, and is concluslve upon us. The fact on which the appel- 
lants rely — that the policy actually made out was In the plaiutifCs' hands for a 
considérable time, and until after the loss haâ occurred — was a circumstanœ 
to be weighed by the judge, as bearing upon the truth of the plaintiffs' alléga- 
tion that the policy did not pursue the contract. It has undoubtedly been con- 
sidered by the judge, and his judgment has been given, notwithstanding that 
circumstance, in favor of the plaintiffs. There is no rule of law which fixes 
the period within which a man may discover that a writing does not express 
the contract which he supposed it to contain, and which bars him of relief for 
delay in asserting his rights, short of the period flxed by the statute of limita- 
tions." 

In Institution v. Burdick, 87 N. Y. 40, the court of appeals said: 

"It has certalnly never been announced as the law in this state that the mère 
omission to read or Imow the contents of a written instrument should bar any 
relief by way of a reformation of the instrument on aceount of mistalie or 
fraud. It is the gênerai rule that where a written instrument fails to conform 
to the agreement between the parties, in conséquence of the mutual mistake of 
the parties, however induced, or the mistake of one party and fraud of the 
other, a court will reform the instrument so as to malie it conform to the 
actual agreement between the parties." 

The court then cites the case of Botsford t. McLean, 45 Barb. 478, 
where, in a transaction, one of the parties was to exécute four notes, 
bearing interest. He executed and delivered four notes, but only 
two of them bore interest. The payée, without reading the notes, 
accepted them and put them away. The court proceeds: 

"The vendor, seeing that two of the notes were on interest, assumed that 
the other two were also on interest, and accepted the same, believing that ail 
were properly drawn. The purchasers, knowing that two of the notes were 
so drawn as not to bear interest, purposely abstained from calling the ven- 
dor's attention to the fact. It was held that there was a mistake on one side, 
and fraud upon the otber, and that the two notes should be refonned so as to 
conform to the actual agreement between the parties; and the décision was 
aiiirmed in this court in 18T0. In that case there was a certain degree of négli- 
gence in not reading the two notes. It is said by the learned counsel for the 
plaintifif, in the argument before us, that there was artifice used in that case 
to induee the plaintifC to believe that the two notes were drawn with interest, 
■ — that artifice being in drawing and placing before the plaintifC the first two 
notes^ payable with interest, by which the payée was thrown oiï his guard; 
but that circumstance was not the basis of that décision, and does not distln- 
guish that case from this, There was notbing there to prevent the payée 
from reading the notes, and he had abundant opportunity to do so. If he had 
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read them, the mistake and f raud would hâve been discovered. There was 
at most, in substance, the représentation that the two notes were drawn with 
interest; and, if that was false, the means were at hand for its easy and ready 
détection. So in this case. Mrs. fiurdick intrusted Martin to draw the deed, 
and he was bound to hâve it drawn so as to express the agreement between 
the parties; and, when he brought and delivered the deed to her, it was, in 
effect; a représentation to her that the deed had been so drawn. She was not 
bound to assume that he mlght be practicing a traud upon her or representing 
a falsehoodi and she cannot be chargea with négligence in believing eonfidently 
that he was acting in good faith and telUng the truth. In omittjng to read the 
deed, she was no more in f âult than the plalntiffi was, in the case above cited, 
in omitting to read the two notes. It is certainly not just that one who has 
perpetrated a f raud should be permitted to say to the party defranded, when he 
demands telief, that he ought not to hâve tmsted or believèd him. * * * 
If the rule were otherwise, the unwary and confldlng, who need the protection 
of the law the most, would be left a prey to the fraudulent and artful practlces 
of evil doers." 

In Kister v. Insurance Go., 128 Pa. St. 553, 18 Atl. 447, tlie suprême 
court of Pennsylvania say : 

"We cannot say that the law, in^anticlpation of a f raud ujwn the part of a 
company, iidposed any absôlute duty upon Kister to read his policy when he 
received It, although it would certainly hâve been an act of prudence on his 
part to do so, Insurance Co. v. Bruner, 23 Pa. St. 50; Insurance Oo. v. Wil- 
kinson, 13 Wall. 222, 20 L. Ed. 617. One thing is certain, however: The corn- , 
pany cannot répudiât* the fraud of its agent, and thus escape the obligations 
of a contract consummated thereby, merely because Kister acœpted in good 
faith the act of the agent, without examination." 

In Gristock v. Insurance Co., 87 Mich, 428, 49 N. W. 634, the su- 
prême court of Michigan say: 

"Plaintiff had a right to rely uj>on th-e assumption that his poliey virould be In 
acoordance With the terms of his oral application. If the défendant desired 
to make it anything différent, it should, in order to make it bindlng upon plain- 
tiff, under the auth'orlties in this state, hâve called his attention to those clauses 
which differed from the oral application." 

In Strohn v. Eailway Co., 21 Wis. 562, the plaintiffs had a verbal 
agreement with the défendant railway company as to the terms of 
shipment of a quanti ty of freight. The freiglit was delivered to the 
railway company, and afterwards, upon demand, the company deliv- 
ered to the plaintiffs bills of lading therefor. Thèse bills of lading 
contained conditions of shipment inconsistent with the verbal agree- 
ment of the parties. The plaintiffs having received and retained thèse 
bills of lading without reading them or knowing their contents, the 
railway compaûy insisted that they were bound by the conditions con- 
tained in the bills of lading, which had been received without objec- 
tion. In answer to this contention, the court said : , 

"Having previously entered into a spécial verbal agreement, he may right- 
fuUy assume, in the absence of notice to that effect, that it is embodied in the 
paper or recelpt, or at least that the receipt contains nothing contrary to it. 
It is in the nature of a direct fraud or cheat for the company or its agents, 
after having entered into a verbal agreement, thus wrongfuUy to Insert à con- 
tract of an entirely différent character, and présent it to the party without 
directing his attention expressly to it and proeurlng his assent. It is no answer 
for the company in such a case to say that the other party should hâve been 
more diligent and watchful, and should hâve detected the fraud. So long 
as he is ignorant of the new conditions, and does not assent to them, the con- 
tract in wrlting is not consummated, and paroi évidence may be received." 
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And to the same effect is Boorman v. Express Co., 21 Wis. 154. 

In McElroy v. Assurance Oo., 36 C. C. A. 615, 94 Fed. 990, 1000, the 
circuit court of appeals for tlie Ninth circuit say: 

"It would certainly hâve been an act of prudence on bis part to read the 
enth-e pollcy, but his neglect to do so cannot excuse the eompany for the 
default of the agent in not writing the eontract in accordance with tJie repré- 
sentations made by the insured. The insured had a rlght to rely upou the 
agent's performing his duty of mailing the eontract in conformity with the in- 
formation given, and the agent's failure to do so, whether tlie resuit of a mis- 
take or of a deliberate fraud, cannot operate tq the préjudice of tlie insured. 
ïbe eontract of insuranee is pre-eminently one that should be characterized by 
the utniost good faith on both sides." 

In Fitchner v. Association, 103 lowa, 276, 72 N. W. 530, the su- 
prême court of that state say : 

"The insured ordinarily rely upon the agent to properly set out tlie facts in 
the applications, and Laub did as men usually do, in assuining that the défend- 
ant'» agent had donc his duty. Stone v. Insurance Co., 68 lowa, 737, 28 N. W. 
47; MoComb v. Insurance Co., 83 lowa, 247, 48 N. W. 1038. ïhe niere failure 
of the assured to read his application, or the copy of it in the policy, does not 
establish négligence. Hagan v. Insurance Co., 81 lowa, 321, 40 N. W. 1114; 
'Donnelly v. Insurance Co., 70 lowa, 693, 28 N. W. 607; Boetcher v. Insurance 
Co., 47 lowa, 253. Nor is the mère omission to read the policy négligence. 
Barnes v. Insurance Co., 75 lowa, 11, 39 N. W. 122; Jamlson v. Insurance Co., 
85 lowa, 229, 52 N. W. 185; Boetcher v. Insurance Co., supra. Laub had no 
reason to suppose the policy and application were drawn differently than 
understood." 

Citations to the effect of the foregoing might be multiplied indefl- 
nitely, but the excerpts quoted are enougli to establish beyond ail 
controversy that the doctrine of the majority is not the law. No 
verbal dexterity càn weaken or évade the overwhelming force of thèse 
décisions. They conclude the question. Not one case cited by the 
majority is an authority on the facts of this case. Even the décision 
of this court when this case was hère on a bill to reform the policy 
is not in point in this case, because some of the material facts found 
by the circuit court in this case, and which are conclusive upon this 
court now, were disputed and denied by this court in the equity case. 
In Insurance Co. v. Norwood, 16 C. C. A. 136, 09 Fed. 71, the question 
under discussion was decided by this court after fuU argument and 
considération. The opinion in that case is exactly opposed to the 
opinion of the majority in this case, and j'et the majority opinion no- 
where refers to the Norwood Case. If the court intends to overrule 
the Norwood Case, it should hâve the courage and candor to say so. 
It is extremely unfair to the profession and the public for an appellate 
court to put forth two opinions, diametrically opposed to each other, 
without noticing the fact, and advising the profession which opinion 
they are to regard as the law of the court. The Norwood Case was 
cited and its doctrine approved by the circuit court of appeals for the 
Ninth circuit in McElroy v. Assurance Co., supra, and also in the 
Sixth circuit in the case of Insurance Co. v. Fischer, 34 C. C. A. 503, 
92 Fed. 500. 

There is another ground upon which the case should be reversed, 
and the plaintiff in error awarded a new trial. The défendant in 
error is a New York corporation. A statute of that state in force at 
the time thèse policies were issued déclares : 
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"No Forteiture of Policy without Notice. No llfe corporation doinà busi- 
ness tn thls State shall déclare forfeltefl oi lapsed any policy heTcÇifter; Issued 
or renewed, and not issued upon tbe paym^iiit ,of monthly or weekly: pre- 
miiunSi or unless the same Is a tèrm Insurance eontract for oûé year ' or legs, 
n<jr sliall any such polley be forffeited or lapsed by reason of non-payment, 
wfeen due, of any premlum, InteréSï, or installment or any portion thereof, 
reqWrêd by the terms of thé policy to be pàid, unless a wrltten or printed 
notice 'gtating the amount of such premlum, lûterèst, installment, or portion 
du0 tilfereoï on such policy, the place where it Should be paid, ând the person 
to W:}»Qîù ! thé same is payable, Bhall be duly addressed and mailed to the 
peffl&iQ wliose life Is insured, or thé assignée ôf the policy, if notice of the 
asslgninent bas been glven to the corporation, at his or heî*' last Iinown 
post-office address, postage paid by the corporation, or by fen OiBcer thereof, 
or person appointed by it to eollect such premlum, at least flfteen, and not 
more than forty-five daysprior to the day when the same is payable. The 
notice shall also state that unless such premlum, interest, Installment or por- 
tion théreiof, then dile, shall be paid to the corporation, or to a duly-appointed 
agent pt Jerëon authorized to eollect such premlum, by or before the day it 
faits due, the policy, and ail payments théreon, will become forfelted and 
vold, excèpt as to the right to a surrender value, or paid-up policy, as in this 
chaptgr provlded. If the payment demanded by such noitiee èhall be made 
within the time limited therefor, it shall be taken to be in full compliance 
with the 'requiretnents of the policy in respect' to the time of such payment; 
and no strch policy shall in any case be foFfeited or declared forfeited or 
lapsed ïiiltH the eypiratibn of thitty days after the mailing of such notice. 
Thè affldavit of any ofHcer, clerlc, ac agent of the corporation, or of any one 
authorized to mail such notice, thàt the notice required by this section has 
been duly addressed and mailed by the corporation issuing such policy, shall 
be presumpttve évidence that such notice has been duly given." Laws 1892, 
c. 690, art- 2, § 92. 

In Baxter V. Insurance Co., 119 ÎT. Y. 454, 23 N. E. 1048, 7 L. R. A. 
293, the' court of appeals of that state, speaking of this statute and 
its effeci! upon the policy of life insurance issued under it, said: 

"This étatiite was part bf the eontract in question, and governed the right» 
and liabilities Of the parties In precisely the same way and to the; same extertt 
as if ail its térms and conditions had been actually incorporated Into the 
policy." 

In that case the défendant was claiming a forfeiture Of a policy for 
nonpayment of the premium when due. It was not shown by the in- 
surance comptoy that the notice required by this statute had been 
given. The court continues as foUows: 

"There was no proof givèn at the trial by eithcr party to shovsr whether 
thls notice had been served or not. It is obvions that this statute, when 
imported into: the eontract, modifled its conditions in very material respects. 
The duration and validity of the policy are not then dépendent upon the pay- 
ment of the premium on the day named thereiu, but upon the payment veithin 
thirty days af ter the notice has been given. * • * The statute prescribes 
this notice as à neeessary condition of forfeiture, and, unless it was served, 
the assvtred was not in défault, because payment within thirty days after 
notice is to be talien as a full compliance with the conditions as to payment 
of the premipms, * • • Before défendant could ralse any question in re- 
gard to tïie ûoiipayment of the August premium, it was neeessary to show 
that it had comjlied with the statute by serving a notice, as tihis step was 
essential in order to put the Insured in default, or to ralse any point based 
on his omission ito pay the last quarterly premium." 

See, also, De Frece t. Insurance Co., 136 N. Y. 151, 32 îî'. E. 556; 
Phelan y. Instirance Co., 113 N. Y. 147, 20 N. E. 827. 
In Griffith t. Insurance Co., 101 Cal. 627, 36 Pac. 113; Johnson v. 
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Insurance Co. (lowa) 78 N. W. 905; Insurance Co. v. Dingley, 35 
G. C. A. 245, 93 Fed. 153; Rosenplanter v. Society, 37 C. C. A. 5«6, 
96 Fed. 721, — the same statute is considered, and the interprétation 
given it by the New York courts adopted. 

The burden of proof to show that this notice was given rests upon 
the insurance company. It must show a strict compliance with the 
ternis of the statute before it can assert a forfeiture. Tliis is con- 
ceded by the défendant in error, and, in its answer clainiing a for- 
feiture of the policies, it is alleged that notice was duly mailed to the 
insured at least 15 days, and not more than 45 days, before the 
premiums were due on the policies, in the f orm required by the statute. 
But there is no ûnding of fact to support this allégation. The only 
finding of fact on the subject reads as f oUows : 

"(10) That not later than November 17, 18&4, notice was sent to Frank E. 
McMaster of the coming due of the premiums on the policies issued to him by 
the défendant company, in accordance with the requirements of ' the statutes 
of the State of New York." 

It will be observed that there is a total failure to find the facts 
showing a compliance with the statute by the company. One re- 
quirement of the statute is that the notice shall be sent "at least 
flfteen and not more than forty-five days prior to the day when the 
same is payable." The only finding on the subject is "that not later 
than November 17, 1894, notice was sent." But how much earlier 
than November 17, 1894, was it sent? It might hâve been sent the 
Ist of July, and this finding would be true. It is not upon such a 
finding that a court can déclare a forfeiture. The rule is absolute and 
without an exception that the spécial findings of fact of the lower 
court must distinctly and speciflcally find every fact essential to sup- 
port its judgment. Nothing can be supplied by intendment. The 
next clause of this finding, namely, that the "notice was sent to 
Frank E. McMaster of the coming due of the premiums on the poli- 
cies issued to him by the défendant company in accordance with the 
requirements of the statute of the state of New York," is fatally de- 
fective for the reason that it states a mère conclusion of law, and 
finds no fact whatever. The contents of the notice are not given, 
and the notice is nowhere set out. It was the duty of the lower court 
either to make the notice a part of its ûnding, or set out its contents 
specifically, so that this court could détermine whether it was "in 
accordance with the requirements of the statute of the state of New 
York." Under the New York statutes the forfeiture of a policy for 
the nonpayment of premiums does not dépend, as we hâve seen, upon 
the nonpayment of the premiums accordiug to the terms of the policy, 
but upon their nonpayment after the notice prescribed by the statute 
bas been given. What that notice must contain to make it effectuai 
will be seen by référence to the statute copied above, and its require- 
ments need not be repeated hère. See cases supra. The inadequacy 
of the finding on this point is forcibly illustrated by the facts disclosed 
in the record in the equity suit, now a part of the records of this court. 
A référence to that record discloses the fact that the notice which 
was given was fatally defective in at least two particulars. Rosen 
planter v. Society, 37 C. 0. A. 566, 96 Fed. 721; Insurance Co. v. 
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lîîûgtey, 35 C. C. A. 245, 93 Fed. 153. It is to be regretted that :ie 
inajbrity of the court hâve, deemed silence the best method of dispos- 
ing of the question of the sufficiency of this finding. : The judgment 
of the circuit court should be reversed, and the case remanded, with 
instructions to grant a new trial. 



C^ETER-ORUME CO. v. PEURRTTNG. 
(Circuit Court of Appeals, Sixth Circuit. February 12, 1900.) 
; ■■ No. 704. 

1. CoNTBACTs— Action for Brbach— Pleadtng. 

An amended pétition, difCering from the original pétition only In con- 
tainlng additlonal jurisdictional averments, and in omitting one of tlie 
parties défendant, relates back to the time when the original pétition 
was flled; and, when the action is one to recover installments due on a 
continuing contract, the plalntifC is not required to include in the amend- 
ed pétition a claim for Installments which hâve become due since the 
coniînencement of the suit, but may maintain a second suit therefor. 

2. SaME— Bbbach — RiGHT DP OtHkr Paktt to Coktinde Performance. 

Where défendant contracted to pay plaintiffi a certain sum in install- 
ments, in considération of plaintiffl's releasing his rights under another 
contract, which he dld, and of his f urther agreement not to. purchase a 
certain Une of goods from others than défendant during the term of the 
contract, on défendant'» refusai to malte further payments plalntllï was 
not «bliged to treat the contract as terminated, or limlted to a single 
action for the breach, but was entltled to continue performance on his 
own part, and to maintain actions for the recovery of the several install- 
ments as they became due. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This Is a wrlt bf error to rervlew a judgment in favor of Joseph P. Peur- 
rang, as the assignée of a contract of the flrm of Peurrung Bros. & Co., 
against the Carter-Crume Company for $4,977.50. By the contract, the Car- 
ter-Crpme Company agreed to pay Peurrung Bros. & Co. Ço,000 per aunum 
for the term of 3 years and &/2 months, in monthly installments of $250, on 
the 15th day of each month, in considération of the release by Peurrung 
Bros. & Co. of ail their rights under a contract previously made by them 
with Tpwer & Matthews, of Indiana, by which Tower & Matthews had 
bound themselves to sell, at a certain prlce, their entire output of wooden 
wire-end dlshes for a period of two years or more. The contract in suit pro- 
vided that it might be annulled by 90 days' written notice, on the Ist day of 
March of any yeflr. By other clauses of the contract, it was stipulated that 
Peurrung Bi;os. & Ço. might <buy dishes. from the Cartier-Crume Company 
a,t certain priées, but there was no stipulation bitiding Peurrung Bros. & Co. 
to buy àny, dishes whatever. By thé last clause of the contract, it was agreed 
that Peurrung Bros. & Co. should not purOhaSe wire-end dishes from anybody 
but the Carter-Crume Company, and should not allow a customer any part 
of the discount received from it. In a prior suit upon the same contract, by 
the same plaintiff against the same defenijant, a recovery was had for $3,- 
151.50, which Included ail the installnieilts due. on the coiitract, down to and 
including the'lnstallment due on September 14, 1896. 30 0. C. A. 174, 86 
Ped. 439. The présent suit was for the installments due thereafter, bnginning 
with that of October 15, 1896. The answer denied that the plaintiff was the 
bona flde assignée of the contract or the owner of the rights arising under 
it. Fx)r a second défense, the défendant set up that It had annulled the contract 
on the 20th of September, 1895, in accordance with the right reserved to it 
under the contract. The third défense of the défendant was as follows: 
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"(3) Further answering, this défendant s<ays that said contract of August 14, 
1894, was au entire and indivisible contract; tliat the considération to the 
défendant was an entire and indivisible considération; and tliat on September 
20, 1895, this défendant notified said l'eurrung Brothers & Co., in writing, 
of the refusai by said défendant to further perform said contract, and the 
covenant on the part of défendant to pay said Peurrung Brothers & Co., or 
said plaintiff, any sum or sums under said contract was thereby broken, and 
said notice was tben and tliere given to said Peurrung Brotliers & Co. of 
the breacli by said défendant of said covenant, which was an entire and in- 
divisible covenant; and thereafter, on the 29th day of September, 1890, said 
plaintiff, Joseph P. Peurrung, brought suit agalnst this défendant in tUe United 
States circuit court for the Southern district of Ohio, Western division, being 
cause nunibered 4,954 upon the docket of said court, asking Judgment for dam- 
ages agalnst this défendant for the breach by défendant of said covenant, 
and in said cause sueh proceedings were had as that on April 3, 1897, a 
judgment was rendered in favor of said plaintiff, .Joseph P, Peurrung, who 
was plaintiff in said cause Xo. 4,954, and is the plaintiff in the above-entitled 
cause, which judgment has been paid and satisfied by this défendant; and 
this défendant says that said judgment in said cause No. 4,954 was for dam- 
ages for the breach of the same covenant and contract alleged in the péti- 
tion, in this cause, and was a merger of any and ail elaim for damages under 
said contract, including the claim for damages alleged in the plaintifif's péti- 
tion herein, and that thereby said plaintiff is estopped to claim agalnst this 
défendant any further damages for the breach of said entire and indivisible 
covenant contained in said contract of August 14, 1894, it l)eing the same 
contract which was set forth and sued upon in said cause No. 4,954; and 
défendant says that the flfteen hundred dollars ($1,500) sought to be re- 
covered in this cause was, if due at ail, due and properly and by law recov- 
erable and included in the judgment in said prior cause between the same 
parties. No. 4,954, on April 3, 1897, the date of said judgment in said prior 
cause; that in law the entire damages and claim sued for in this action 
were included and merged in the damages and judgment in said prior cause, 
for the breach of the said contract and covenant, which is sued upon in said 
cause No. 4,954, which is the same entire and indivisible covenant and con- 
tract sued upon in this cause." For the fourth défense, the défendant char- 
ged that the contract sued on was a part of a plan to which Peurrung Bros. 
& Co. were parties, and by which the Carter-Crume Company sought to ob- 
tain a monopoly of the wire-end wooden butter-dish trade, and to raise the 
priées therefor; that the contract was therefore illégal, contrary to public 
policy, and void, as in restraint of trade, preventing compétition, flxing and 
enhancing priées, and tending to create a monopoly. To the second défense 
the plaintiff replied that the same défense had been pleaded in the prior suit, 
and had been adjudged against the défendant. The reply to the third défense 
was as foUows: "Plaintiff dénies that the said contract was an entire and 
indivisible contract, and he dénies that in said cause No. 4,954 he sued for 
damages for breach of covenant and contract. Plaintiff avers that under 
said contract the défendant was to make to plaintiff certain monthly pay- 
ments that became due and were made payable monthly, and in said cause 
the plaintiff sued for such monthly payments as were then due and unpaid, 
and he recovered a judgment only for the same, with interest calculated 
monthly on such monthly payments so beeoming due, as the record of said 
cause will show; therefore the plaintiff dénies the allégations contained in 
the third défense set out by the défendant." In their reply to the fourth 
défense, the plaintiff denied that Peurrung Bros. & Co. had any knowledge 
of the illégal purpose which was to be furthero>d by the contract in suit. 
In the former suit the original pétition was filed on the 2.">th day of September, 

1896. The pétition then made both the Carter-Crume Company and the 
Grume & Sefton Manufacturing Company défendants. On the 2d of April, 

1897, the plaintiff flled an amended pétition, by leave of court, in which he 
set up exactly the same cause of action as in his original pétition, with a little 
fuller averments as to the citizenship of the défendant the Carter-Crume Com- 
pany, and omitted as défendants altogether the Crume & Sefton Manufactur- 
ing Company. The court below submitted the case to the jury on the issues 
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rbaae--^rirBt, as to plalntiff's ownersMp of the contract sued on; and, seconde 
aS'tO the' knowledge whlch the plaintlffl and his partners had of tbe illégal 
ifrtilpoBe <>f the défendant in making the contract. The court declined to sub- 
lûlt'the second and thlrd défenses to the jury. The jury returned a verdict 
for the plaintifC on both issues submitted to' them. Thereupon the défendant 
niadé à niotibn for judgment non obstante veredicto on the third défense. 
This the court overruled, and judgment was entered on the verdict. 

Joseph Wilby, for plaintiff in errer, 
Charles W. Baker, for défendant in error. 

Before TAPT, LUETON, and DAY, Circuit Judges. 

'tAFT, Circuit Judge (after stating the facts ae above). It is in- 
sisted on the part of the plaintiff in error that, at the time of the 
commehçeinent of the first suit upon which recovery has been had, 
there.T^às diie upon the instàllinents, under the contract, |1,500, 
whicli 'was mot included in the recovery in that suit, and which is in- 
cluded in the recovery in this; that the plaintiff below was not en- 
titled to èplit up his causes Of action after the installments became 
due; tbat ail the installments due were indivisible; âiad that the 
recovery forany of them was a bar to a recovery of,; ail the others 
due at the commencement of the suit The premise for this argu- 
ment iB; unfounded. It is that the former suit was b«gun when 
thçàméhdëd pétition ^as fll^d in April, 1897. It is conceded that 
thé original pétition in tlje içymer s uitâsked judgment for ail the 
installments then due; but it is argued that a new suit was begun 
by the fllihg bf the amehded pétition, and that in thè anaended péti- 
tion âll thef installments >vh,ich hâve falleh due in thé meantime 
shoulii .ha,vç been included- We cannot yield to this proposition. 
It naaybe that, upon leaveof court, the plaintiff, by supplemental 
pétition, niight bave ifâeluded in the former suit ail the install- 
ments' whic.É^ had fallep due after the fliling of the original pétition, 
but he wasupnder no obligation to do so. In his aniended pétition, 
he stated exactly the same cause of action which had been stated 
in the original pétition, merèly elaborating somewhat the averments 
relatih^ 'to; jurjisdiction atid dîsmissing- qiie of the parties défendant. 
As the pétition was an amended pétition, and pot a supplemental 
pétition, itrelated back to the time of the filing of the original pé- 
tition, and cannot be coBstrued to be the beginûing of a new suit 
as of the date of its filing. In Eailroad Co. v. McLâùghlin, 43 U. S. 
App. 18i, 19 C. C. A. 551, 73 Fed. 519, it was held by this court 
that an amended pétition in every respect like the original péti- 
tion, except as to the jurisdictional averments, was to be regarded 
as filed and CQhstrued afe of the date, of the original pétition; and 
two decisÎQiïs in the court of appeals in the Eighth circuit were 
cited to sustain this view. Carnegie v. Hulbert, 36 Ù. S. App. SI, 
16 C. C. A. 498, 70 Fed. 209; Bowden v. Burnham, 19 U. S. App. 448, 
452, 8 C. 0. A. 248, 59 Fed. 752. Wé are clearly bf opinion, there- 
fore, that the former suit must be regarded as having been begun 
at the date of the flling of the original pétition. 

This brings us to the second contention of plaintiff in error and 
its more radical claim. It is insisted that upon the refusai of the 
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Carter-Crume Company, in September, 1893, further to pay tlie iil- 
stallments due under the contract, the only remedy which the plain- 
tifE or his assignorS had was to sue upon the contract as an indi- 
visible one for damages for its entire breach; that the suit begun 
in September, 1896, must be regarded, therefore, as a suit of that 
character; that the recovery must be treated as the amount due 
for the total breach, and the judgment must be a bar to a further 
recovery upon the contract. The contention cannot be sustained. 
The cases which the plaintiff in error relies upon are cases involving 
contracts entirely différent from the one at bar. They are James 
V. Allen Co., U Ohio St. 226, 6 N. E. 246, and Steinau v. Gas Co., 
48 Ohio St. 324, 27 N. E. 545. James v. Allen Co. was a case of a 
contract for services. The employé was dismissed before the ter- 
mination of the contract. At the end of two months after his dis- 
missal, he brought suit to recover the amount which would hâve 
been due him under the contract, had he continued at work, and 
recovered a judgment therefor. At the end of two more months 
he brought a second suit, and in the second the judgment in the 
first suit was pleaded as a bar. The plea was sustained. It was 
held that the only remedy of the plaintiff had been to bring a suit 
to recover damages for the entire breach; that as he had not ren- 
dered the services under the contract, even though prevented from 
doing so by the défendant, he could not properly aver that he had 
rendered the services, and he could not treat the contract as still 
subsisting. The same rule was laid down in the case of Steinau v. 
Glas Co., supra, where the contract was one in which Steinau agreed 
to take gas from the gas company for 10 years, and the gas Com- 
pany agreed to furnish the gas. Several years before the termina- 
•tion of the contract Steinau refused to take the gas, and the gas 
company did not furnish it, but brought suit to enjoin his use of 
any other means of lighting. The suprême court denied the relief 
prayed, on the ground that the gas company had a f uU and adéquate 
remedy at law in bringing a suit for the breach of the contract, 
in which the gas company might recover as for an entire breach. 
The court said that the case was quite like that in principle of James 
V. Allen Co. Without discussing the correctness of thèse décisions, 
it is sufficient to say that they hâve no bearing upon the présent 
case. Hère, ail that the other contracting parties were required to 
do was of a négative character. They hâve performed ail that they 
agreed to perform under the contract. The défendant lias received 
ail the beneflt from the contract which it was agreed it should re- 
ceive. It is possible that the plaintiff's assignors might hâve treated 
the defendant's répudiation of the contract in September, 1895, as 
an anticipatory breach, and hâve sued for the entire damages, though 
we do not so décide; but, if it be so, it was at their option thus to 
treat it or not, and they did not see flt to do so, but continued to 
comply with their contract, and, by doing nothing in violation 
thereof, furnished to the défendant ail the considération it would 
hâve received had it continued to comply with the contract on its 
behalf. As the contract was not, therefore, put an end to by ac- 
ceptance of the anticipatory breach, it remained in force, and the 
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plaintiflf was entitled to reeover in suits tvhich. should include ail 
tlieinstallments due up to the time of the suit brought The court 
béloWiWas right in denying the motion for a judgment made by the 
defendaût. The défendant în error concèdes that there was an 
érror in the judgment below to the extent of $250, and consents to 
the remittitur of that amount in this judgment Such remittitur, 
with interest, will be entered and included in the mandate, and, as 
entered, the judgment will be afflrmed, at the costs of the plaintifE 
in error. 



KIMBLH V. WESTEKN UNION TEL. CO. 

(Circuit Court, E. D. Pennsylvania. February 21, 1900.) 

No. 51. 

Costs— Enfobcing Payment— Stat of Subséquent Action. 

A suit to recoyer for a tort will be stayed until the pl^intifC pays the 
costs of a former action between the same parties on the same cause of 
action in another fédéral court, In which he submitted to a voluntary non- 
suit. 

On Pétition by Défendant for an Order Staying Purther Proceed- 
ings. 

W. S. Harris, for plaintiff. 

Wm. B. Linn and Wm. H. Addicks, for défendant. 

DALLAS, Circuit Judge. In October, 1899, when this case was 
upon the tben current list for trial, the défendant âled, and brought 
to the attention of the court, a pétition for an order staying pro- 
ceedings until the costs of a former suit between the same parties,- 
for the same cause of action, pending in the United States circuit 
court for thd district of Maryland, sliould be paid. The plaintiff 
claimed that this application came too late, and ought not to be en- 
tertained, bficause, as he alleged, it would be unfair to subject him, 
by reason thereof, to a continuance of his cause, when he was actually 
in court and ready for trial. He insisted that, if suflficient notice had 
been given, he would hâve been able to show by évidence that the 
pétition was not well founded; and, in view of this insistence, leave 
was given him to then take dépositions, and pendiTig that proceeding 
the case was retained upon the calendar for trial (if entitled) at that 
term. The plaintiff, however, did not avail himself of the opportunity 
thus afforded him. He has offered no testimony. He let the matter 
rest until about the 13th inst, when he himself set it down for hear- 
ing upon pétition, answer, and replication. Upon that hearing his 
counsel directed attention to certain documents on file in this court, 
but upon carefully examining them I do not flnd that they contain 
anything which strengthens his position. I am of opinion that be 
should not be allowed to proceed further in the présent action until 
he shall hâve paid the costs of the former one. Kimble v. Telegraph 
Co. (0. C.) 70 Fed. 888. An order granting the prayer of the defend- 
ant's pétition will be entered. 



MANHATTAN I.IFE INS. CO. V. o'NEIL. 893 

MANHATTAN LIFE INS. CO. t. O'NEIL (two cases). 

(Circuit Court o£ Appeals, Third Circuit, February 9, 1900.) 

Nos. 37, 38. 

&.PPBAL— Rbview— Hakmless Erkor. 

Where the principles of law stated in a request to charge are correct, 
the mère fact that they are not applicable to the case made by the évi- 
dence does not render the afflrmance of sueh request réversible errer. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
For opinion on former appeal, see 90 Fed. 4(i3, 

M. A. Woodward, for plaintiff in error. 
Thomas Patterson, for défendant in error. 

Before DALLAS and GKAY, Circuit Judges, and KIEKPATEHOK, 
District Judgf 

KIRKPATRICK, District Judge. The above-entitled actions were 
tried together. They are suits in ejectment to détermine the title to 
two pièces of property, and the questions involved are the same in 
each. It is not the duty or intention of this court to review the testi- 
mony brought up by the record in thèse causes for the purpose of 
determining whether the conclusion reached by the jury was in ac- 
cordance with the weight of évidence produced. The writs of error 
do not bring before us any such question. Upon them we are to dé- 
termine whether the learned trial judge erred in his statement of 
the law, and whether in his charge to the jury he presented the facts 
to them in a manner unfairly favorable to the défendant, and prejudi- 
cial to the cause of the plaintiff. To this latter brandi of the case, 
the Ist, 2d, 3d, 4th, 5th, 6th, 7th, 8th, and llth assignments of 
error are directed. We hâve carefully examined the record of évi- 
dence and the charg? of the court, and, while we concède the cor- 
rectness of the propositions of law laid down by the learned judges of 
the suprême court of Pennsylvania in the cases cited by the plaintiff 
in error regarding the duty of a judge in respect to the matters com- 
plained of, we fail to perceive that the learned trial judge in this 
case failed to perform his full duty to both the parties to thèse writs. 
The necessary questions of fact to be determined by the jury were 
so clearly presented to them that they could not hâve failed to under- 
stand, and the évidence relating to those facts was fairly submitted. 
.Tt is no cause of complaint that a judge does not repeat the argument 
of counsel, nor call the attention of the jury to the testimony of 
every witness bearing upon every phase of the case. We tind no 
trace of bias in the charge of the learned judge, tending to préjudice 
the jury, as charged in the errors assigned. "The 9th and lOth as- 
signments of error, relating to the aflBrmance by the court of the 
défendant'» requests to charge, are not seriously pressed by the 
plaintiff in error. The position of counsel seems to be that, while 
the learned judge was abstractly right in affirming said requests, yet 
the principles of law contained therein had no applicability to the 
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facts of the case as riewed from their standpoint. This, if true, 
affords ndgi^ound for reversai. The judgment of the citt;uit court 
will be affiJ7ni0d,^ith eosts. , 



: WA3:BRS V. CENTRAL TRUST Cp. OB' NEW YORK. 

(pirctfit Court, S. p. New York. March 1, 1900.)' ' • 

PlKADINQ— COMPLAINT— ImPBOPER JofNDBR OF CAUSES OF ACTION. 

A cÔmt)làliit alleging the rendltion by 'a côOi-t of another state Of a 
judgment against the défendant and in favor of thh'd parties, that plain- 
tifC was appointed reçeiver to cojtect snob judgment and dlstribute the 
proceeds, and that subsequently the ownéïs thereof assigned such judg- 
ment to plaintifC, states a cause <jf actWb !n favor of plalntiflî as an in- 
dividual, and as the légal owneE pf the Judgment, and ls;npt subject to 
denmrï^c fts also joinlng a cause of action in his favor as rëceiver. 

Action at Law. On demurrer to complaint. 

David Willçox, for plaintiff. 

Arthùt Hi Van Brunt, for défendant. 

COXE, District Judge. The complaint allèges tliat in April, 1898, 
in an actioniin which Lumin A.: Andrews and othersiwere plaintiffs 
and the i^ittsburgh, Afcron & Western Railroad Oompàny and the 
Central i OPrust Company of New York and others were défendants, 
the court ofcommonpleas of Summit county, Ohio, diily adjudged 
that the said railiroad company was indebted to thé Carnegie Steel 
Company and others in tbe sum of $100,379, which sum the défendant, 
the Central ' Trust Coiùpanyj which was a stockholder in said railroad 
cèmpanyy was direoted to payto the plaintiff herein^ Frank H. 
Waters; who was, by said judgment, appointed recfeiver to collect and 
disburse the same. The complaint allèges further that prior to the 
commencement ôf this action the Carnegie Steel Company and the 
other creditors of the said railroad compàny mentioned in the Ohio 
judgment duly assigned their clâims âgainst the railroad company 
and trust Company to the plaintiff. The complaint is demurred to 
upon the ground that two causes of action are imptoperly united, 
namely a cause of action in favor of the plaintiff as rëceiver and a 
cause of action in favor of the plaintiff individually as assignée of 
the claims àgainst the defehdant. . i 

The plaintifC does not sue as receivér, but as ànindividual. The 
action is on the Ohio judgment. When this is prdved the plaintiff 's 
right of action is established. Newberry v. Eobinson (0. G.) 36 Fed. 
841, and cases cited. It is thought that the pleader might hâve 
stopped a¥this point wifh safety, but he has seen fit to allégé that he 
holds assignpieiits of the other claims àgainst the railroad and is now 
its sole creditof. Concèding this allégation to be unnecessary it 
does not state ai Separate and distinct cause of action. It may be true 
that the défendant is not interested in knowing what becomes of 
the money after it ispaid to the plaintiff, but it îs also true that tbe 
défendantes not injured or misled by the information. One holding 
the légal: title to a chose in action is not precluded from maintaining 
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an action at lawt»ecause he happens to hold the équitable title also. 
By no possibility can the cause of action be misunderstood and it is 
thought that the court is not justifled in permitting further delay. 
The demurier is overruled. The défendant may answer within 20 
days. 



TJNITED STATES ex rel. ANDERSEN v. BURKE, Collecter. 

(Circuit Court, S. D. Alabama. December 18, 1899.) 

No. 222. 

1. Alieîîs — Construction dp Immigration Laws— Who ahe Immigrants. 

The immigration laws of tlie United States, like ail other statutes, must 
be given a sensible construction liaving référence to their purpose, and, 
as ao construed, they apply only to such aliens as enter or are brouglit to 
this country wlth the intention that they shall become résidents thereof. 

3. Same — Alibn Sbamen— Liaeility of Vessel for BJiinging into' United 

States. 

The immigration laws Ijave no application to allen seamen who consQ- 
tute the bona flde crew of a vessel trading in the ports of the United States, 
and who' enter such ports with their ship in the discharge of the duties 
of their employment, and without any intention of becoming résidents of 
this country; and ttie master of a vessel cannot be subjected to the fine 
or refusai of his clearance papers, provided by the act of March 3, 1891, 
as a penalty for ijefusing to retum upon his vessel immigrants of tbe 
prohibitêd classes brought into this country, because an alien seaman, who 
is one of the crew, escapes from his ship while in port, before the expira- 
tion of his term of service, without having been discharged or pald, and 
withont; the consent or linowledge of the master, and the master is unable 
to secùre his arrest and retum to the ship. 
8. Same — .luiiisMCTiON of Courts— Conclusiveness of Décision of Immigra- 
tion Ofpicee. 

The provisions of Act Aug. 18, 18SM:, making the décision of the appro- 
priate immigration or customs officer excluding an alien from admission 
to the United States under any law or treaty conclusive upon the courts, 
does not prêclude a court from entertaining jurisdiction to détermine the 
question whether such alien was in fact an immigrant within the meaning 
of such laws. 

4. Same — Enforcement of Penalty against Ship. 

ïhe right to enf orce a penalty agalnst a foreign ship for an alleged viola- 
tion of the immigration laws is essentially a judlcial right, and when it Is 
attempted by an executive ofticer to constrain the shipmaster to pay a 
penalty, or when clearance is refused his ship for f allure to pay such pen- 
alty, the courts are not excluded from considération of the question by the 
act of August 18, 1894, which makes the décision of such ofHcer conclusive 
only as to the status of immigrants. 

This was a pétition for a writ of mandamus to compel the collector 
of the port of Mobile to grant clearance to the Norwegian bark 
Norma. 

Pillans, Hanaw & Pillans, for complainant. 
M. D. Wickersham, U. S. Atty., for défendant. 

TOULMIN, District Judge. The case made upon this application 
for mandamus as appears upon the pétition and return to the alterna- 
tive writ is that the Norwegian vessel Norma, lawfuUy trading 
to the United States, entered the port of Mobile about a month ago, 
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to perforai a charter under whicii sbe was to load^and carry there- 
from a cargo of timber to Europe.: îHaving laden such cargo aboard, 
her master duly applied for clearance to the coUector of customs at 
the portji.who declined to grant clearauce to the vessel upon this 
state of facts, that is to say : The said vessel came to Mobile with a 
crew articled for a voyage not to end in the United States, but to tho 
United States and outward to Europe again. In that crew was an 
alien seaman; who, on arrivai of the vessel at Mobile, had endeavored 
to obtain his discharge f rom the ship on the claim that he was too 
ill to remain with her. He was thereupon examined by a reputable 
physician at this port, whom the master called in for tlie purpose, and 
found by the physician to be Sound. The master therefore ref used 
to discharge him, Thereafter this seaman remained on board, do- 
ing duty, nntil about a M'eek before the ship was ready to sail, when 
he went i^shore without spécial leave, and continued to remain ashore 
for an ijiflpisual time, whereupon fhe master appealed to the Nor- 
wegian consul for process for his arrest and return to the ship. 
While at the consul's office pending such application, the seaman 
carae to the office, haying been sent to the consul by the collector of 
customs as an alien pauper immigrant, with instructions that he be 
returned to the master of the ship, to be carried by the ship out of the 
country. Thereupon the said consul, in the présence of the master 
and th* mân, stated to the man that he would be imprisoned if he did 
not return to duty on the vessel, which he at once declared his 
willingness to do, and thereupon the master did not insist on his ap- 
plication for his arrest. The seainan did return to duty on the vessel, 
where he was found that evening by the master, apparently docile, 
and TViliing to perform his duties. The next day said seaman was 
again absent from the vessel, without leave from the master, having 
left on the vessel his bag, baggage, and belongings. He had not 
been discûarged, and had received none of his pay. î|his last absent- 
ing of himself was two days before the master applïed for clearance 
at the custom house. When he so applied, he was inf ormed by the 
collector that the latter could not and would not clear him, because 
he had not this seaman on board, and that he must hîàve him arrested, 
and brought on board. Thi^ the master attempted fo do by getting 
a warrant of arrest for the man, and by using ail diligence in his 
power to hâve him found, but the offieers, being unable to flnd him, 
failed to exécute' the warrant. The Collector thereupon declared that 
the said master had violated the imrhigration statùtes by not holding 
the seajpan on his retui^a after his flrst absence, ajid was subject to a 
fine of |30.Q, which the collector requifed that the mastjér should pay 
before he would grant a clearance of the ship ; whereupon the master 
applied to this court for ,a writ of mandainus to the collector to re- 
quire him to clear the vessel without imposing such fine. 

The législation contàihed in tiié varions statutes that hâve been 
passed relating to immigration is clearly directed against the immi- 
gration ihto this country of certain classes of persoûs who corne in 
with the intelit to enter into and bëcOhie a part of the mass of its 
citizOnship ot population. Inimigratîôn is deflned to be the entering 
into a country with the intention Of residing in it. The earlier stat- 
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utes merely prohibit contract laborers being brought in. The later 
ones prohiJait the bringing in of immigrants, — persons who come into 
this country with tlie intention of remaining, of flxing a résidence 
hère,- — and who are calculated to become a charge upon the country, 
or who are unlit, on account of moral character, previous conviction 
of crime, or disease, to be admitted as citizens. Nothing in the scope 
of the statutes seems to contemplate, or can be rationally held to con- 
template, the prohibition of the bringing within the country by ves- 
sels of their crews engaged under contracts made out of the country, 
to labor on the vessels while approaching and while in the ports of 
this country, and to sail again with the vessels from this country. 
By sections 1, 2, and 3 of the act of February 26, 1885 (1 Supp. Kev. St. 
U. S. p. 479), it is provided that it is illégal for any person to in any 
way assist or encourage the migration of any alien or foreigner into 
the United States under previous contract with said alien or foreigner 
to perform labor or service of any kind in the United States, its terri- 
tories, or the District of Columbia, Such contracts are avoided, and 
a penalty of |1,000 is imposed for every such offense as to each alien 
or foreigner. Thus it is made illégal to assist or encourage the migra- 
tion of any alien into the United States under previous contract with 
him to perform labor in the United States; that is to say, it is illégal 
to assist or encourage any alien to remove or change his résidence 
into the United States under previous contract with him to perform 
labor in the United States. Now, every foreign-seaman on a vessel 
of this or a foreign country, signed on the articles abroad, is an alien 
contracted with to perform duty in the United States wliile the vessel 
lies in the United States, loading; but he is not contracted with to 
remove to the United States, or assisted or encouraged to migrate — 
to change his résidence — to the United States, to perform labor there. 
It is to be assumed that congress uses language employed by it in 
its enactments in its ordinary meaning and acceptation. The par- 
ticular statute invoked on behalf of the respondent, being that of 
March 3, 1891, clearly relates to immigration, and is leveled only 
against immigrants, — that is, those who are coming to the United 
States to make it a home, — for in the first section it is declared that 
certain classes of aliens shall be excluded from admission into the 
United States "in accordance with the existing acts regulating immi- 
gration." The third section excludes the encouragement of immi- 
gration to this country of aliens by promise of employment, adver- 
tisement, and the like. The fourth makes it unlawful for steamships 
or transportation companies or vessel owuers, by writing or other- 
wise, to solicit or encourage immigration of aliens into the United 
States, other than by stating the sailings of their vessels and their 
facilities. The sixtli section forbids the bringing into tlie United 
States of any aliens not lawfully entitled to enter, and punishes the 
oiîense; and the eighth section provides that upon the arrivai by 
w-ater of alien immigrants at any port it shall be the duty of the 
master to report the name, nationality, etc., of the alien to the proper 
ofticers, and provides for an inspection of thèse persons before they 
can be lawfully landed. The tenth section then déclares that aîl 
aliens who mav unlawfuUy come into the United States shall be sent 
m F.— 57 
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back on the vessel by wbich thej, wefe brought in at tbe cost of the 
master or owner, and, if tbe said master shall refuse to receive back 
such aliens as he unlawfully brought to the United States and as were 
sent back to the vessel, or shall refuse or neglect to return them to 
the port from which they came, he shall be punished in a fine of not 
less than.|300, and shall not hâve clearance of his ship until it is 
paid. Hère we see a definite purpose to exclude the immigration, 
and the bringing of persons intending to immigrate, into the United 
States, if they belong to the exoluded classes, with definite spécifie 
provisions for their déportation by the médium through which they 
entered the country. If this law applied to the crews of ships gener- 
allyy by section 6 of this last act, as well as by the section of the 
previous act cited in the earlier part of this opinion, no vessel, for- 
eign or domestic, could lawfuUy enter thé ports of the United States 
witb an alien seaman on board. I cannot so interpret the law. If it 
be said that the mère bringing into the United States of thèse alien 
seamen inay not be an offense, but that landing them would be, not- 
witiatanding the law forbids in the disjunctive,— the bringing into 
"or'Manding,^then we hâve presented by this contention the duty, 
as one iimposed by congress, that the masters of ail ships, American 
or otherwise, shall either imprisoïi, put under hatches, put in irons, 
or guard evéry alien seaman in their crews during their entire stay 
in port, however protracted by the exigencies to commerce and the 
ship's loading, lest -one of thèse aliens should set fOot at some time 
on shore for récréation or health,, or for supplying his limited needs 
in the shops; of the country. This cannot be the just interprétation 
of the laws of congress upon the subject of immigration, and such 
interprétation is not justified by the tenus of those statutes, upon a 
gênerai survey of them in ail théir parts. Thèse immigration stat- 
uteS are to beconstrued as a whole, and not by singling out particular 
wordsôï sections, and interpreting them according to their strict 
letteft AtMng may be within the letter of the statute, and yet not 
within the statute, because not within its spirit, nor within the inten- 
tion of its makers. "Ail laws should receive a sensible construction. 
General tertas should be so limited in their application as not to 
lead to injustice, oppression, or an absurd conséquence." Holy 
Trinity Chureh v. U. S., U3 U. S. 461,12 Sup. Ct. 512, 36 L. Ed. 228. 
"Nothing is better settled than that statutes should receive a sensible 
construction, such as will effectuate the législative intention, and, 
if possible, so as to avoid an unjust or an absurd conclusion." Lau 
Ow Bew V. U. S., 144 U. S. 59, 12 Sup. Ct. 520, 36 L. Ed. 344. A 
considération of the whole législation on the subject of alien immigra- 
tion, of the circumstances surrounding its enactment, and of the un- 
just results which would follow from giving such meaning to it as 
is hère claimed for it, makes it unreasonable to believe that congress 
intended to include a case like the présent one. My opinion is that 
thèse statutes do not contemplate the exclusion of the crews of ves- 
sels which lawfuUy trade to our ports, and that they do not, in 
spirit or in letter, apply to seamen engaged in their caUing, whose 
home is the sea; who are hère to-day and gone to-morrow; who 
corne on a vessel into the United States with no purpose to réside 
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therein, but with the intention, when they come, of leaving again, 
on that or some otlier vessel, for the port of shipment or some other 
foreign port in the course of her trade. To hold that thèse statutes 
apply to aliens comprising the bona tide crews of vessels engaged in 
commerce betvveen the United States and foreign countries would 
lead to great injustice to such vessels, oppression to their crews, and 
serious conséquences to commerce. 

I hâve carefully considered the ruling of the assistant secretary of 
the treasury in the case of the crew of the Lancashire, which may be 
justified by the facts in that particular case, as they existed, and as 
they were doubtless made known to him. In that case the vessel, 
vrhich had been partly wrecked on Ihe coast of Jamaica, and partially 
restored there, and had changea liags, came to Mobile for docking 
and more complète repair; then to load ont a cargo for foreign lands. 
She had shipped at Kingston, besides the ordinary crew usually re- 
quired on vessels of her class, a large number of additional men, who 
desired to come to the United States, and vs^ho were engaged at Jamai- 
ca to come to Mobile at a wage of one shilling per month each, to 
work chiefly at pumping the leaking vessel, and to be hère dis- 
charged, — an absurdly small wage unleSs the men were working their 
passage to the United States, as they manifestly were doing. Under 
such facts as existed in that case, thèse men, so working their pas- 
sage at the équivalent of 25 cents for the month, but who were actually 
paid |5 each for the month's service (where the ordinary wages were 
|15 per month), and who stipulated for discharge hère in the United 
States, were plainly immigrants, and properly treated as such, and 
therefore properly deported under the ruling of the secretary; and 
this, not because bona iide crews of ships fall under the immigration 
laws, but because they were not a bona âde crew of the ship. Were 
the court to adopt ail the views contained in the letter of instruction 
of the secretary of the treasury referred to in the Lancashire case, 
it would not aid the respondent in this case, as it is sufficient to say 
that the secretary there applied his ruling exclusively to discharged 
seamen, who came into the United States under the circumstances 
above stated, on the évident theory that, after they were discharged, 
they became a part of the mass of the people of the country, and were 
indistinguishable from any other immigrants. Such is not the case 
hère. I am satisfled that the master of this vessel has committed no 
offense against the immigration laws, and is entitled to his clearance 
without paying any fine imposed by such laws. 

I am not unmindful of the provision of the act of August 18, 1894, 
that "in every case where an alien is excluded from admission into 
the United States under any law or treaty now existing or hereafter 
made, décision of the appropriate immigration or customs ofiicers, 
if adverse to the admission of such alien, shall be final unless reversed 
on appeal to the secretary of the treasury" (2 Supp. Rev. St. U. S. 
p. 253), and of the rulings made thereon. Lem Moon Sing v. U. S., 
158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082; Wong Wing v. U. S., 
163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140; In re Moses (C. C.) 83 
Fed. 995, and other cases. Under thèse décisions the status of any 
alien, and the question of his right to enter the United States, is ex- 
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clusively vested in the executive departnient of the government; and, 
wliere it has been legitimately exercised, the courts cannot interfère 
in bebalf of the alien. But no qijestion arises in this case upon that 
clause of the law, for the reason that, as I hâve interpreted it, the 
alien seamen using the ports of the country in their ships are not 
alien immigrants, and are, therefore, not aliens coming into the coun- 
try, within the meaning of the statute, and whose right to remain 
hère can be deflnitely and flnally determined by the executive ofificers 
of the government. But, besides this, whatever may be the right of 
any officer to détermine the status of a particular alien as between 
the government and the alien, the right to enforce a penalty against 
the ship that brings him is essentially a judicial right, and when, 
therefore,: it is attempted on the part of the executive officer to con- 
strain a ship master to pay a penalty, or vs'hen clearance is refused 
to his ship for failure to pay such penalty, the courts are not excluded 
from a considération of the question whether a case is made for the 
imposition of the penalty or the restraint of the ship. Let a per- 
emptory ^rit of mandamus issue. 
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WEST CHICAGO PARK COM'RS v. McNULTA. 

(Circuit Court of Appeals, Seventh Circuit. Marcli 2, 1900.) 

Nos. 580, Ô03. 

1. Banks^ — Dbposit CI' Public Fonds— Liabihtt tob Misappbopriation bt 

Officer. 

A private banliing firni transacted practically its entire business tlirough 
a natioùal banli. It eleared througli sucli bank, and kept an aecount 
therein, in wliicli it deposited ail cheeks and cash items receiveJ, and 
against wbich ehecks drawn upon it and coming through the clearing 
house were charged. At a time when the iirm was largely indebted to the 
bank, aînd known by the bank officers to be insolvent, one of the partners 
was appolnted treasurer of a eity park board, the président of the bank be- 
comlng surety on his bond. A portion of the park funds was at once 
used in paying a large overdraît of the flrm in its bank aecount, the 
remainder being for a tlme carried in a separate aecount In the bank to 
the crédit of the treasurer, but from whlch he from time to time checked 
amounts in payment of further overdrafts of the flrm. Subsequently 
the entire aecount was transferred and merged in that of the flrm, the 
treasurer from that time nominally making the private flrm his depositary, 
and the flrm depositing the park funds in its own bank aecount, as was 
known by the bank officers. Both the bank and the flrm suspended 
through insolvency. Helé, that the bank was a party to the misapproprla- 
tlon of the park funds by the treasurer, and was liable for the aniount so 
misappropriated, and of which it received to some extent the benefit. 

2. Samk— Suit to Recover— Plbading. 

Under a bill flled by the park board against the bank, évidence of the 
insolvency of the flrm of which the treasurer was a member at the time 
the park funds were appropriated to its use, and that such fact was 
known to défendant, was compétent in support of the charge of misap- 
propriatlon, although not direetly alleged. 

3. APPEAL— ASSIQKMENT OF EbBORS. 

An assignment of errors that the court erred in flnding the défendant 
indebted in the sum it did, or any other sum, is not sufHcient to présent 
the question whether the inclusion of an Item of interest was erroneous. 
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4. Banks— Insolvenct—Claim of Préférence. 

A deposit of public funds on which, under the law, interest must be 
paid, cannot be spécial or in trust, and, in case of insolveney of the de- 
positary, stands on tlie same footing with other deposits. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Thomas A. Moran and John P. Wilson, for appellant. 

John S. Miller, E. O. Brown, and Francis Riddle, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. , 

WOODS, Circuit Judge. Thèse appeals are from a decree by 
which the West Chicago Park Commissioners, a quasi municipal 
corporation, was adjudged entitled to recover of the National Bank 
of Illinois, at Chicago, the sum of $31fi,013.40, and the receiver of the 
bank was directed to pay the complainant as a créditer for that 
amount ratably with other creditors of the bank. The receiver, who 
is the principal appellant, challenges the liability of the bank. The 
contention on the cross appeal is that the sum due the park commis- 
sioners should hâve been declared a preferred clalm. The theory 
of the bill, in brief, is that Edward S. Dreyer, who was the senior 
member of the banking firm of E. S. Dreyer & Co., and from March 13, 
1894, until December 21, 1896, was the treasurer of the West Chicago 
Park Commissioners, misapplied the moneys of that body to the dis- 
charge of the liabilities of E. S. Dreyer & Co. to the National Bank of 
Illinois, at Chicago; the offlcers of the bank participating in the 
wrong. 

The facts and circumstances in évidence are set out in great détail 
in the report of the spécial master, but only a summary statement 
hère is deemed necessary. E. S. Dreyer & Co. was a partnership, 
composed of Edward S. Dreyer and Eobert Berger, a son-in-law of 
George Schneider, who from August, 1871, to the end, in December, 
1890, was the président of the National Bank of Illinois. The busi- 
ness of the partnership, commencing about 1879, was at first con- 
fined to dealings in real estate and mortgage loans, but later was 
extended to private banking. This was done at the instance of 
Schneider, the président, and W. A. Hammond, the second vice prési- 
dent, of the National Bank of Illinois, who promised that the bank 
would see the flrm "through." The subséquent transactions of the 
bank which hâve been brought into question in this suit seem to 
hâve been efforts to make good that promise. The flrm was not a 
member of the Chicago Clearing House, but "cleared" through the 
National Bank of Illinois. It is substantially true, as stated in the 
brief for the appellant, that, from the inception of the business until 
the failure of the bank, the iirm kept a deposit account in the bank, 
"to the crédit of which were placed ail checks deposited with E. S. 
Dreyer & Co., and ail moneys received by them and paid out over 
their counter, and to which account ail checks upon E. S. Dreyer & 
Co. coming through the clearing house were chargea, and also ail 
cash paid by said bank to the flrm of E. S. Dreyer & Co. This method 
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of doing business continued tlirough the entire period cavered bjr E. S, 
©reyei^s tlPëa^urership' ôf; tte West CWcago Park Oomniissioners. 
Fbr à sHbrt tiine after Ms appointînent as treasurer, Dreyér kept an 
account in the National Bank of Illinois as treasurer of the West 
Chicago. Park Gommissioners. The last deposit to the crédit of this 
account was made in. Noveûlber, 1894. On April 29, 1895, thete stood 
to the crédit of this accpjjpt only the sum of |908.20, which was sub- 
sequently^ransferred to tijei crédit of the account of Ë. S. Dreyer & 
Oo. in the National Bank of Illinois. After November, 1894, ail park 
funds comitog ilito Dreyer's iiânds were dèposited by hitii to his crédit 
as treasurer with E. S. Dreyer & Go., a>nd were dèposited by said firm 
to their crédit with the National Bank of Illinois, the same as ail 
other checks and depositS reeeîved by them as bankêrs,'and ail war- 
rants drawn ott E. S. Di^yer as treasurèif were paid by E. S. Dreyer 
& Co. throûgh the National Bank of Illinois precisely the same as ail 
other checks dra^n on them by their depôsitors." 

But while; as an outline ■àf the methôd of business pûrsued, this 
statement i®' not ëspecially objectionablé, its full signiflcance will be 
more évident when it is added that ait the time of Dreyer's appoint- 
mënt as treasurer of the West Chicago Park Gommissioners, E. S. 
Dreyer & Go., thbugh possèsSéd of large interests in real estate, were 
pràctically imsolve'nt, and ivithout the aid of the National Bank of 
minois wouMihave beën foïced to suspend. The bank held their 
obligations for large amounts, and, bësidës, their deposit account al- 
most constantly ^*'as heavily overdrawn. In this situation Schneider, 
the président! bf the bank, became sùréty upon Dreyer's flrst officiai 
bond, and upon each successive bond required upon his reappointment 
at the end of each year. Dreyer's flrst deposit was |249,024.75, 
ùiadeon April Ï3, 1894, to the crédit ofE> S. Dreyer & Go.'s account, 
which was then overdrawn to' the amonnt of |49,054.06; On the next 
day E. S. Dreyer & Go. dreiv against their account so replenished a 
ôheck in favor of E. Si Dreyer, itreasureP, for |199,i024, which was 
dèposited întlié banfc to the crédit of Dreyer as treasurer, and was 
the-'begihning of the account kept as before stated. This was done 
upon an ùnderstanding with the officers of the bank that the account 
should be so openedj and that, of the money coming into Dreyer's 
hands as treasUret, E. Sj Dreyer & Oo. should be allôwed to use in 
their business f50,000 (extinguishing the existing overdraft), and 
that ail other park money should be dèposited in Dreyer's account as 
treasurer, and should be drawn eut only on checks apprôved by Cari 
MdU, the cashief of the bank; and so the business was dbne while that 
account was képt open, and large sums were checked therefrom and 
transferred to the crédit of E. S. Dreyer & Co. for the pui-pose of pay- 
ing further overdrafts in their account. But this tnethod of opéra- 
tion was so palpably awkward — each transaction càrrying on its face 
the proof of a misappropriation of public money to private use — that 
it was necessarily abandoned. The change, howevër, was one of 
bookkeeping;; more than of essential facù It was so arranged that 
ail park funds went directly to the crédit of E. S; Dreyer & Go. in the 
bank, constantly augmenting their deposit, or dirainishing their over- 
draft, insteàd of being transferred from time to time f or the purpose 
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of reducing overdrafts; but the bank officers, tlie pi'oof is convincing, 
ail the time knew whence the money came, and were no less responsl- 
ble than before for the misapplication. Accounts were kept by E. 
S. Dreyer & Co. from the beginning, charging themselves and credit- 
ing the West Chicago Park Commissioners with ail park funds which 
came to Dreyer's hands as treasurer; but that was bookkeeping 
merely. At flrst the funds went actually into the National Bank to 
the crédit of Dreyer's account as treasurer, and, after that account 
was closed, into the account of E. S. Dreyer & Co. in that bank. 
The misapplication of the money, whether by one mode of bookkeep- 
ing or the other, was essentially the same, and necessarily was so 
understood by ail concerned. Only as a matter of book entries was 
it true, as quoted from the brief, that ''ail park funds coming into 
Dreyer's hands were deposited by him to his crédit with E. S. Dreyer 
& Co., and were deposited by said firm to their crédit with the Na- 
tional Bank of Illinois," etc.; and if it be trae, as stated, that "ail 
other checks and deposits receired by them as bankers" were treated 
in the same way, it only emphasizes the conclusion of the court below 
that in légal eifect "the défendant bank absorbéd the bankmg house 
of E. S. Dreyer & Co., and thereby became, as to the complainant 
and its treasurer, the direct depositary of complainant's money." 
Among the items of the account were the proceeds of bonds of the 
West Chicago Park Commissioners to the amount of |()00,000 face 
value, which in May or June, 1896, came to the hands of Dreyer for 
sale. The sales were effected by the National Bank, and the pro- 
ceeds receiTcd by it and placed directly to the crédit of Dreyer & Go., 
on whose books entries of the transaction were not made until the 
next day after receipt by the National Bank, and neither the bonds 
nor proceeds were ever in the actual possession of Dreyer & Co. The 
same is true of other items of the account. 

We do not dissent from the proposition of counsel for the appellant, 
in their original brief, that : 

"In order to render the Nationîil B.ink of Illinois liable to the park commis- 
sioners, It must appear either that the bank recel ved some beneflt from the 
misappropriation of the park funds by Dreyer, or else that the bank was 
guUty of such participation in the misappropriation of said funds as to render 
it liable, even although it received no benefit therefrom." 

This concèdes the misappropriation. The fact was undeniable; 
and it is apparent, on the facts already stated, both that the bank re- 
ceived benefit from, and actually and knowingly participated in, 
the misappropriation. The charge that the officers of the bank in- 
duced the deposit of the park funds in the bank to the crédit of E. S. 
Dreyer & Co. for the purpose of thereby reducing the indebtedness 
of that flrin to the bank, it is urged, cannot be true, because that 
indebtedness greatly increased during the period of Dreyer's treas- 
urership. The fallaey of this is plain. Each misappropriation, wheu 
made, operated to reduce the amount of the existing indebtedness. 
80 Dreyer and the officers of the bank well understood and pre- 
sumably intended. Each deposit made lighter the constantly grow- 
ing burden of keeping the promise to see Dreyer & Berger througli 
their em'Jartassments. 
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îlqually unavailing is the argument that tlie insolvency of E. S. 
Dreyer & Co. was not alleged in the bill, and was not known to 
the offlcers of the bank; that they did not antidpate loss to the park 
commissioners by reason of the use made by Dreyer of the park funds ; 
and that the loss arose from the unforeseen and unexpected in- 
solvency of the bank itself, which theretofore "had honored ail the 
checks of E. S. Dreyer & Co.'' While the bill contains no direct 
averment of the insolvency, proof on the subject was pertinent to tlie 
charge ,of naisappropriation of the park f ands by Dreyer and the banlv. 
That the oflTicers of the bank were fully cognizant of the embarrassed 
condition of Dreyer & Co., and consciously participated, in the pur- 
pose, if they did not require, that the funds be appropriated as they 
were for the rautual beneût of Dreyer & Co. and the ba,nk, the évi- 
dence leaves no room to doubt; and responsibility cannot be escaped 
on the ground that the insolvency of the bank and its inability to pay 
the demands of the park commissioners from time to time when called 
for by the checks of E. S. Dreyer & Co. was an unforeseen and unex- 
pected event. It was the known inability of Dreyer & Co. to meet 
their liabilities which constituted the évident impropriety and wrong 
of turning over the park funds to their use; and it was participation 
in the misappropriation so effected that made the bank liable. The 
subséquent inability of the bank to meet the checks of Dreyer & Co. 
in favor of the park commissioners, as it had been accustomed and 
doubtless intended to continue to do, has no relation to the question. 
The bank confessedly was carrying Dreyer & Co., knowing their prés- 
ent inability to meet the demands of their depositors, so called, in 
the usual course of business from day to day; and even if, as con- 
tended, they believed that, by reason of the hoped-for advance in 
the values of real estate, Dreyer & Co. would become solvent, the 
wrong involved in applying the park funds to the présent discharge 
of the obligations of the helpless debtor to itself was none the less 
obvious and inexcusable. The risk it was constantly and voluntarily 
assuming ii|i the attempt to carry Dreyer & Co. it had no right to shift 
qpon the park commissioners or others who had deposited with them, 
presumably in the belief that they were an independent, self-con- 
troUed, and responsible concern. If it be true that the park offlcers 
knew that their funds were being deposited with Dreyer & Co., it is 
of no signiflcance, because they had no power or^right to interfère; 
and it does not appear that they had any reason' to suspect the in- 
solvency or embarrassed condition of the firm. The rules of the 
park board required that park funds be deposited in the name of the 
park board; but the treasurer alone determined the place of deposit. 
Indeed, by the àct of July 1, 1893 (I^ws 111. 1893, p. 136), lie was re- 
quired "at the end of each year to account for interest on the daily 
balances ofthfe funds from time to time in his custody, at a rate of 
not less thaii two per cent, per annum, and as much higher as solvent 
banks that are reasonably accessible pay on daily balances of ac- 
counts that are subject to sight draft or check." This statute, it was 
held in Dreyer v. People, 176 111. 590, 52 î^. E. 372, did not afEect the 
flduciary or public character of. funds, by coïiverting the offlcer who 
had the custody thereof into an owner, responsible only as a debtor 
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for the repayaient of them. The aecming interest, under the statute, 
becomes a part of the fund to be accounted for. The bank which re- 
ceives the deposit, promising to pay interest on daily balances, of 
course may treat the money as an ordinary deposit, allowing it to be 
checked out by the depositor for any proper public use. Dreyer's 
flrst account with the bank, instead of being in his own name as 
treasurer, should hâve been in the name of the park board; but the 
différence was perhaps not material. In one form or the other, its 
character would hâve been sufflciently indicated, and so long as checks 
against it were honored only when drawn by Dreyer as treasurer, and 
apparently for a proper public use, — and perhaps when they were not 
known by the bank to be for an improper use, — the bank clearly was 
not responsible for a resulting misappropriation of the fund; but 
when knowingly, and for its own advantage, it permitted and partici- 
pated in a diversion of the fund to the discharge of the liabilities of 
an insolvent or embarrassed debtor to itself, it ought in good con- 
science to make restitution, and the decree to that effect is not erro- 
neous. 

The contention that the amount of the recovery is too large by rea- 
eon of interest with which Dreyer & Co. chargea themselves from 
month to month, under the statute, does not arise upon the assign- 
ment of errors. The second, third, and flfth spécifications of error 
are to the effect that the court erred in flnding the bank indebted to 
the complainant in the sum of $316,013.40, or any other sum, but 
there is in no spécification a suggestion of the particular error now in- 
fiisted upon. See Stewart v. Morris, 37 0. O. A. 562, 96 Fed. 703; 
Columbus Construction Co. v. Crâne Co. (C. C. A.; Jan. Sess. 1900) 
98 Fed. 946. 

The cross appeal is without merit. A deposit upon which interest 
must be paid cannot be spécial or in trust, and, in case of the failure 
of the bank, must, for the purpose of payment, be on the sanae footing 
with other deposits or unsecured demanda. 

The decree below is affirmed. 



EDWARDS V. BATES COUNTT. 

(Circuit Court of Appeals, Eighth Clrciilt February 13, 1900.) 

No. 1,166. 

I. Municipal Bonds— Peoof dp Ownkrship— Possession. 

Possession of municipal bonds payable to bearer Is évidence of owner- 
ship, and their production by the plalntifT on the trial of an action based 
thereon is sufflclent, prima facle, to establlsh hls ownership at the time 
the action was eommenced. 

& Evidence — Statements dp Third Parties— Record of Former Suit. 

In an action on negotlable municipal bonds, the record of a prlor action, 
brought against the défendant by a third person on the same bonds, and 
dismissed before the présent action was eommenced, is not admissible 1d 
évidence to impeach the plaintlff's ownership of such bonds. Even if the 
former suit had not been so dismissed, the allégation of ownership by the 
plalntlff therein In hls pétition was merely a statement by a stranger to 
ttxe second action, not admissible to affect the rlghta of the parties thereto. 
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lû EiTor totlie Circuit Court of the United States for the Western 
District of Missouri. 

The plaintiff in error, JamesC Edwards, brought au action against 
thé défendant in error, i the county of Bâtes, upon two bonds and 
certain coupons issued by the county, and the court rendered a judg- 
ment in favor of the county on the ground that the plaintiff was 
not the owner of the bonds. The writ of error was sued out to re- 
verse this judglnent. ; 

T. K. SkinKèr^f or plaintiff in error. 

T. B. Wallaçe" (William H. Wallace, on the brief), foi- défendant 
in error, 

Before CALDWEUJ, SANBORN, and THAYPR, Circuit Judges. 

SANB0Rî!r,'>6îrcuit Judge. There is no principle of law or of 
equity more èssential to the protection of the life, liberty, and prop- 
ertyof' the 'Citizen than the established rule which prohibits the re- 
ceipt of évidence of the statements of strangers, whether verbal or 
wWtten, to dfeterinine the issueis between, land to establish the rights 
of; the parties tb an action. It is vital to the security of person 
and ofprôperty that the répétition of the statements ofrthird par- 
tie shall not be taken as évidence to sustain or inipeach the rights 
of litigântâj and that only after due notice asd .oppôrtunity for cross-, 
exainittation of * the very parties Wbose istatements are ;sought, and 
then only; undeti the solemûity of an oathi or affirmation, shall their 
avérments Tblècoine évidence. The crucial? issue' in this case was 
wkèther or nôti'oil October 5j 1891, when he? commenced this action, 
the plaintiff in error, James C. Edwards, was the owner of two 
boûds for ttLé' ÈtiHi of |1,000 each, and certain coupons attached 
thérètO, Ivhich'hâd been issued by the défendant in error,i the county 
ôf 'Bâiesj in thé'State of Missouri. The bonds 'and coupons were pay- 
able to bearer, and at the trial thé plaintiff produced and read them 
in évidence. Possession of commercial securities is évidence of own- 
ership, and the production of thèse bonds and coupons by the plain- 
tiff at the trial was sufficient proof, in the absence of countervailing 
évidence, to détermine tljis 4ssue in hia, f avpr. , , To overcome this 
proof the défendant in error offéred in éViaeiice, over the objection 
of the ^'àintiff! that it was incompétent, and .did:not' tend to prove 
that he was not the owner of tlie, bonds and coupons, the record of 
an action in the court below brought by one Norman De V. Howard, 
throuffh Mr. T. K. gkinker,'lhe attomey for the plaintiff in this case, 
aéaijQst this. delfendant, oâ'lfbv'embér 13, 1889, on the satoe bonds 
a«d on some flf the coupons involved in iihis action., ihat record 
disclosed the fact that this action brought by Howard had ne ver 
been tried, and that it was dismissed on March 2, 1891. The objec- 
ti*>n to this record was well tâken. The statement or claim of How- 
aïij in his pétition in that record that hé owned the bonds and 
some of the coupons was Héairsay. tt was ina^e when hé was not 
a witnesS, without notice to the plaintiff in this case, without oppor- 
tunity for cross-exâmlnation; and it was not under oath or affirma- 
tion. The îacts that he made this Statement to an attoméy at 
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law, that bis attorney wrote it out and filed it in the court below 
in the form of a pétition, and that the clerk o£ the court produced it 
at the trial, add nothing to its competency as évidence in this case. 
In the last analysis the record amounts to nothing more than this: 
that the clerlc of the court says that Mr. Slcinker said in the péti- 
tion he filed for Howard that Howard said in 1889 that he owned 
the bonds and some of the coupons. Numerous répétitions of hear- 
say do not give it competency as évidence, and the fact that a third 
party bas brought an action against a défendant, in which he avers 
that he owns the same property, and is entitled to recover on the 
same claim or demand, on account of which tlie plaintiff sues, is no 
évidence against the latter either that he does not own the prop- 
erty or that his claim is not well founded. As to him, such an aver- 
ment is'mere hèarsay. 

There is another reason why the record in Howard's case was 
improperly received, and that is that it was irrelevant. Bonds and 
coupons payable to bearer pass from hand to hand rapidly, and with 
much facility. The question in the case was not the ownership of 
the plaintiff in 1889, but in October, 1891, when he commenced this 
action. He established his ownership by the possession and produc- 
tion of the bonds and coupons. Now, even if it were conceded that 
Howard owned them on November 13, 1889, when he commenced 
his action, that fact wpuld not be inconsistent with the plaintiffs 
ownership in 1891, and it would be irrelevant to the issue in this 
case, because the presuinption arising from the plaintiff's posses- 
sion would be that the title had been transferred from Howard to 
him before he brought his action, especially in view of the fact 
that Howard dismissed his action six months before this action was 
brought. This record in Howard's action seems to hâve been the 
only évidence received at the trial which tended to réfute the plain- 
tifif's proof of ownership, and its receipt was a fatal error. The 
judgment is accordingly reversed, and the case is remanded to the 
court below, with directions to grant a new trial. 



AERHEART V. ST. LOUIS, I. M. & g. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. F'ebruary 19, 1900.) 

No. 1,178. 

1. TkiaIi— Instructions— CoMMENTiNG uroN Evidence. 

It is a well-settled rule in tlie fédéral courts tliat a trial judge may make 
comments upon tlie évidence la his charge, and express his opinion as to 
what the évidence does or does not eonduce to prove, provided the jury 
are ultimately left at full liberty to détermine ail Issues of fact. 

2L Same — Instkoction in Absence of Coonsel. 

Whlle a triai court should refrain from instructing a Jury in the absence 
of counsel, when it can do so conveniently, it is not réversible error for a 
court to give further instructions in explanation of its previous charge, In 
compliance with a request from the jury, although counsel for neither of 
the parties is présent, where such instruction is given in open court, during 
a regnlar session, when counsel might reasonably bave been expected to Im 
in atteudauce. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Sterling P. Bond, for plaintiff in error. 

Henry G. Herbel (Martin L. Clardy, on the brief), for défendant 
in, error. 

Before CALDWELL, SAjSTBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This casé cornes on a writ of error from 
the circuit court of the United States for the Eastern district of 
Missouri, in which court Loney Aerheart, the plaintM in error, by 
hîs next friend, brought an action against the St. Louis, Iron Moun- 
tain & ëbuthern Eailway Company, the défendant in error, charging, 
in substance, that one of its employés unlàwfully assaulted him with 
a revolver, and threatened to shoot him, as he was attempting to steal 
a ride on ône of the freight trains of the défendant company, and 
that b^f réiason of such unlawful assault the plaintiff, who was about 
16 yeâts pld, was greatly frightened, and took refuge under said 
frêiglit trkin, where his foot was caught and crushed in such a man- 
ner that it had to be amputated. The plaintifE's own testimony, as 
given at the trial, did not conform in some respects to the allégations 
of his.coinplaint, but tended to sbpw substantially the following 
facts: Thatwhile one of the defendanfs trains was lying at a sta- 
tion thë plaintiff crept up a ladde;r on tlie sideof one of the cars, in- 
tending to secure a place to ride on thçs top of the train; that, as his 
head appearéd above the roof of the car, one of the defendanfs brake- 
men inovéd towards him with a revolver in his hand, and threatened 
to shoot;, thai out of sheer fright the plaintiff fell from the ladder 
between the cars; and that one of his feet was run over by a wheel 
of the car, and crushed. The trial court, however, in its charge ig- 
nored the variance between the proof and the pleadings, and instruct- 
ed the jupy, in substance, that, if they credited the boy's statement 
as to the manner in which the injuries complained of were sustained, 
they should render a verdict in his favor. It further instructed the 
jury, in substance, that, while persons who attempt to steal rides on 
railroad trains may be put off from the same by the exercise of suf- 
flcient force, yet that a railroad company cannot in such cases use 
unreasonable force, or act in such a way as will necessarily occasion 
bodily injury tO one who is thus ejected from a train. 

The testimony oflered by the défendant was to the following effect : 
That the plaintiff was injured by attempting to go underneath a 
freight car with a view of stealing a ride, and concealing himself from 
the persona in charge of the train, while the train was moving slowly 
along a siding waiting for the passage of another train; that a few 
moments before the accident occurred, as the plaintiff and some other 
boys were running along the side of the train with the évident pur- 
pose of boarding it and stealing a ride, they were warned by one of 
the brakemen to desist from such efforts; that no pistol was drawn 
on the occasion in question, or threats made to use one, îf they persist- 
ed in their efforts to board the train ; and that immediately af ter the 
accident the plaintiff himself admitted to several persons that he had 
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attempted to run under the train while it was in motion, and that the 
injuries which he had sustained were due to his own fault. The jury 
found in favor of tlie défendant, believing, no doubt, that the defend- 
ant's witnesses had described the circumstances under which the 
injuries were sustained with substantial accuracy. 

The record, as presented to this court, fails to disclose any error in 
the proceedings of the trial court. The plaintiff was allowed to sub-. 
mit his case to the jury on the facts which he testiûed to at the trial, 
although they differed in some material respects from the facts stated 
in his complaint, and the jury were instructed to flnd in his favor on 
the case made by his own évidence, if they believed his statements 
to be true. It is obvions, we think, that the plaintiff ought not to 
complain of such action, since it afforded him an opportunity to hâve 
his rights determined by the jury on the case as he made it on the 
witness stand, and under instructions from the court which were as 
favorable as lie could either expect or désire. 

The only incident of the trial which affords any reasonable ground 
for complaint is the action of the trial court in giving a supple- 
mentary instruction to the jury in the absence of counsel for the 
respective parties. , This action forms the basis for one of the assign- 
ments of error. The bill of exceptions recites, in substance, that after 
the jury had had the case under considération for some time, and bad 
not reached an agreement, they returned to the court room, and ad- 
vised the court, through their forenian, that some of the jurors did 
not understand what was meant by the phrase, "a prépondérance of 
proof," that had been employed in the charge as originally given; 
that thereupon the court explained what was meant by the phrase, 
and referred to the évidence in the case by way of illustration, and 
commented upon the same substantially as it had done in the original 
charge, and ûnally expressed the opinion that the plaintiff had not 
made out his case by that measure of proof which the law required. 
The bill of exceptions further recites that the court at the same time 
clearly informed the jury that, notwithstanding the opinion which 
it had expressed, the jury were the sole judges of the facts, and had 
the right to disregard the opinion of the court on questions of fact, 
if it did not accord with their own. The bill of exceptions further 
discloses that this supplemental charge was given to the jury during 
a regular session of the court, in the présence of the plaintiff, who 
was in attendance, but in the absence of counsel for the respective 
parties, who had absented themselves from the court room at a 
time when they might reasonably hâve been expected to be in at- 
tendance. 

In the assignment of errors it is alleged that "the parts of the 
charge of the court to the jury given in the absence of counsel for 
Ijlaintitf were improper and illégal." If this assignment be under- 
stood as relating to the substance of the supplemental charge, it is 
untenable, because it is a well-settled rule in the fédéral courts that 
a trial judge may make comments upon the évidence, and express his 
opinion as to what the évidence does or does not conduce to prove, 
provided the jury are ultimately left at full liberty to dispose of ail 
issues of fact as they may deem best. Eucker v. Wheeler, 127 U. S. 
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85, 93, ,8,^w, a. 1142, 32 I^ Ed. 102; EaUroad Co. t. Putnam,, 118 
U. S. 545, 553, 7 Sup, Ct. 1, 30 L. Ed. 257; Van Gunden v. Iron Oo., 
8 U. S. Ap|x. 229, 273, 3 C. G. A. 294, 52 Eed. 838; Doyle v. Kailway 
Co., 147^.,S. 413, 13 Sup. Ct. $33, 37 L. Ed, 223. We appreliend, kow- 
ever, that the .assignmeiit in question; was intended to aUege error 
because the supplementary instruction, altixough. correct in substance, 
vas given in the absence of the plaiptifE's attorney, and that point 
will be noticed^ although it is not speeiâcally assigned. 

The pr^ctice of sending written instructions to the jury room, or 
holding other written communication with the jury, after they hâve 
retired tQçpnsider their verdictj without the knowledge of counsel for 
the respective parties, has been condemned in numerqus well-con- 
sidered cases, and has only been upheld in a few instances. Chou- 
teau T. Iron Works, 94 Mo. 388, 7 S. W. 467; State v. Patterson, 45 
Vt. 308; J5^nk,T. Mix, 51 îf. Y. 558; O'Connor v. Guthrie, 11 lowa, 80; 
Campbell v. Beckett, 8 Ohio St. 210; Hoberg v. State,. 3 Minn. 262 
(Gil. 181). i,;^, contra, Bassett v. Maniifacturing Co., 28 N. H. 457; 
Goldsmith T.: SQlomons, 2,Strob. 296. It will accordingly be con- 
ceded that giich practice is erroneous, and ought not to be sanctioned. 
In the présent instance, however, the triai judge did npt hold writ- 
ten communication with the jury, or send instructions to their room, 
but called t^^j jury into court while it was in session, and gave them 
such f urthèr, SLdvice as they regiiested with référence to a phrase used 
in its original charge. Mppièover, the record shows that the com- 
ments made conceming thé évidence, while explaining the meaping 
of the pjirase "a prépondérance of proof," were substantially the 
same as thpse that had been made in the course of the original charge, 
and it does not appear that the suppleinéntary instruction was er- 
roneous, so far as it dealt with matters of law, or that the court 
exceecled its powers in es;pregsing its opinion as to the weight of 
proof. tlnder thèse circumsjances, it is manifest that the action of 
the court was not of such a character as to warrant a reversai of the 
judgment. A trial court shbuld refrain fi-om instructing juries in 
the absence of counsel for the respective parties, when it can do so 
conveniently, particularly when the suppleroental charge covers prop- 
ositions of law not dealt with by the original charge, But, if counsel 
interested in a cause which is on trial and undetermined see fit to 
absent themselves from the court room when their présence may be 
required at any moment, the court is not thereby required to suspend 
its proceedings until they return. Stewart v. Eanche Co., 128 U. S. 
383, 39Ô, 9 Sup. Ct. 101, 32 L. Ed. 439. In the présent case we think 
that it was within the discrétion of the trial judge to act as he did in 
the matter of answering the inquiry of the jury, and that the action 
taken does not constitute a réversible error. 

No other errors hâve been assigned which are of sufQcient moment 
to require spécial notice. IJnder the charge given by the trial court, 
the jurymust hâve found that the plaintifl^was not ^ssaulted, either 
in the mai3iner alleged in his complaint or in the manner described in 
his testifllbny, but that the injuries were occasioned by his attempt- 
ing to riiiii under a moving freight car, either with à view of getting 
on the other side of the trainj, or of secreting himself at some place 
underneath the car. The judgment below is accordingly aflfirmed. 
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BAKER y. CLARK et al. 

(Circuit Court of Appeals, Eighth Circuit. February 19, 1900.) 

No. 1,102. 

Carriers— Action fob Injdry to Passengeb — Questions for Jury. 

Plaintiffi's évidence tended. to sliow that as be stepped from defendant's 
train at a station in tlie nlglit, where it was toc darli for liim to see well, 
tte was trlpped by a liose tliat was being drawn along the platform by 
employés of défendant, close to tbe steps of the car, and fell, and was in- 
jured. Defendant's évidence was to the effect that the hose was lying 
still on the platform, not less than 2% feet from the car steps, and that 
the place was well lighted. Helâi that, in view of such conflict in the 
évidence as to material f acts, it was error to direct a verdict for défendant. 

In Error to the Circuit Court of the IJnited States for the District 
of Colorado. 

John S. Mosby, Jr. (John G. Taylor, on the brief), for plaintifE in 
error. 

Willard Teller (H. M. Orahood, on the brief), for défendants in 
error. 

Bef ore CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

THAYEK, Circuit Judge. This is an action by Allen Baker, the 
plaintifE in error, who was also the plaintiff below, to recover dam- 
ages for injuries which he claims to hâve sustained as he was in the 
act of alighting from a railway train of the Union Pacific Railway 
Company, which was at the time being operated by the défendants in 
error as reeeivers of that road. The trial court withdrew the case 
from the considération of the jury at the conclusion of ail the testi- 
mony, and the question which the record présents for our détermina- 
tion is whether such action was erroneous. 

The évidence oflEered in behalf of the plaintiff was to the following 
effect: He testified, in substance, in his own favor, that he took 
passage on the night of November 15, 1896, on a train of the Union 
Pacific Eailway Company, which was being operated by the défend- 
ants in error in their capacity as reeeivers, for the purpose of going 
from Denver, Colo., to Cheyenne, Wyo.; that he purchased a ticket 
for the trip, and was accompanied on the journey by his wife and 
some friends; that the train drew into the station at Cheyenne 
about 10 minutes past 10 o'clock p. m. of that night; that he was 
not familiar with the surroundings, never having had occasion to 
alight from a train at that station; that he rode in a chair car, 
which was next to the sleeper, and that he descended to the platform 
at the rear end of the car; that the lowest step of the car was about 
a foot above the dépôt platform; that, owing to the darkness, he 
could not in his position see any small object lying on the platform; 
that in attempting to alight from the car, the same being at rest, he 
was thrown down very violently by stepping on, or by coming in con- 
tact with, a hose which was used at that station for watering cars. 
He further testified that the hose was at the time being dragged 
along the platform from the front towards the rear end of the train. 
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and was close to the edge of fhe platform, being not more than 15 
or 18 inches from the car step ; tbat he was tripped up by the moving 
hose; that he did not see it before he came in contact with it and fell, 
but that he khew that the hose was in motion at the time, and being 
drawn along the platform, because he felt it move under his f eet when 
he fell ; and that, in conséquence of being thus tripped up, his ankle 
was bfoken or badly strained, and that he was disabled from using his 
leg for several months. Another witness and friend of the plaintiff, 
who acoompanied him on the journey from Denver to Cheyenne, testi- 
fied, in substance, that he was immediately behind the plaintifE as the 
latter stepped down from the chair car on the occasion of the acci- 
dent; that the plaintiff had a grip in his hand, and that as he stepped 
on the platform, or was in the act of doing so, one of his feet came in 
contact with a hose, and that he immediately pitched forward and fell. 
This witness further testified, in substance, that immediately after 
the plaintiff fell he saw two men at the rear end of the sleeping car, 
and that thèse men had hold of the hose, and were standing on the 
steps of the sleeping car, with the hose in their hands. ïhe défend- 
ants, on the other hand, introduced testimony which tended to show 
that when the plaintiff sustained the injuries of which he complains 
the dépôt platform was well lighted; that the hose complained of 
was lying on the dépôt platform, and could be plainly seen; that it 
was not being dragged along the platform at that time, as the plain- 
tiff 's testimony tended to show; that it was not even attached to the 
hydrant, but was lying lengthwise on the platform, at least 2| feet 
from the steps of the car from which the plaintiff alighted; and that 
no occasion existed for using the hose that night to supply the sleep- 
ing car with water, because the car in question did not need water. 

It is apparent, therefore, that there was a conflict in the testimony 
concerning the following issues, namely: Whether the plaintiff came 
in contact with, and was tripped up by, the hose; whether it was at 
the time being dragged along the platform in close proximity to the 
steps of the car by persons in the employ of the receivers; whether 
there was adéquate light at the place where the plaintiff fell to render 
ail objecta on the platform plainly visible; and whether the plaintiff 
himself, on the occasion of the accident, exercised ordinary care. 
Thèse were seyerally and coUectively issues of fact, which should 
hâve been submitted to the jury for their détermination, since it is 
impossible to say that ail reasonable persons who listened to the évi- 
dence must hâve concluded that the défendants were whoUy right in 
their contention, and that the plaintiff was whoUy wrong. We are 
satisfled by an inspection of the record that many persons might, 
with good reasbn, conclude that the plaintiff's fall, and conséquent 
injuries, were occasioned by the dragging of the hose in too close 
proximity to the cars as passengers were alighting from the train. 
The fact that the plaintiff's injuries were not so occasioned, but were 
due to sheer accident or to a want of ordinary care on his part, was 
not so conclusively established, either by uncontradicted circumstan- 
ces or évidence, as to justify the court in withdrawing the issues from 
the jury. The case was one which was peculiarly appropriate for a 
jury, in view of the conflicting évidence concerning the position of tbe 
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hose and wbere it was lying, and what was being done with it, at the 
time the injuries were sustained. Moreover, if the jury had been 
satisfied by the évidence, and had so found, that the hose in question 
was being dragged along the platform, or that it lay on the platform 
in close proximity to the train, and in such a position as to obstruct 
passengers who were in the act of alighting from the cars, and render 
their exit more difScult, and that the injuries complained of were due 
to that fact, the plaintiff hiniself being in the exercise of ordinary 
care, then we hâve no doubt tliat the défendants did not exercise 
that high degree of care which a carrier owes to its passengers, and 
that the plaintiff was entitled to recover. The judgment below is 
accordingly reversed, and the case is remanded for a new triaL 



In re LESSBR et al. 

(Circuit Court of Appeals, Second Circuit January 30, 1900.) 

No. 120. 

L Banksuptct— Btat of Pendikg Sdits— Discketion of District Court. 

TJnder Bankr. Act 1898, § lia, providing that suits pending against « 
banlirupt, founded on claims from whleh his discharge woold be a release 
"may be stayed until twelve months after the date of the adjudication," oi 
untll the question of the bankrupt's discharge is determined, the grantinj 
of an order staying such an action rests in the discrétion of the distrio 
court; and its action in the matter wlll not be interfered with by the ap 
pellate court, on pétition for revlew, unless such discrétion bas beei 
abused. 

2. Bahe. 

A Judgment credltor brought suit to set aside certain alleged fraudulenl 
transfers of property by the debtors, and to vacate a receivership procured 
by them in an action for the dissolution of their partnership, and subse- 
quently obtained an order for the examlnation of one of the debtors on 
proceedings supplementary to exécution, which was pending at the time 
the debtors were adjudged bankrupt. The court of bankruptcy made an 
order restraining the credltor from talcing any further proceedings on his 
judgment imtU 12 months after the adjudication In banliruptey, or until 
the question of discharge should be decided. Held that, slnce the restrain- 
ing order applled only to the supplementary proceedings, not to the cred- 
Itors' blU, and slnce the credltor, by an examlnation of the bankrupts, could 
obtain the same information sought In those proceedings, there was no 
abuse of discrétion by the district court, and the stay was rlghtly granted. 

On Pétition to Review an Order of the District Court of the United 
States for the Southern District of New York. 

The pétition for review is flled on behalf of the Ninth National 
Bank of the City of New York, a creditor of the bankrupts. 

Nelson Spencer, for petitioner. 
Alexander Blumenstiel, for respondents. 

Before WALLACE, lACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The bankrupts are co-partners f ormer- 

ly doing business under the name of Lesser Bros. In October, 1896, 

they transferred their property and executed certain confessions of 

judgment in the state court, upon which judgments levies were made. 

99 F.— 58 
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Theyfuttîiei*Jp^Itttédàû action iûtBesM court for dissolution 
of c6-pa.i"tnersliip, in wliiçii a feceiver wa» appointéd. The petitioner 
charges that ail thèse prbçeedings wëre f raudulent and coUusive. In 
November and Decembèr, * 1896, the petitioner, the Mnth National 
Bank, ôbtâiried two judgments agaiiist the Lessers in the suprême 
court of the State, and on March 31, 1898, commenced an action in the 
same court toèet asidé the Vàriotis ^yansf ers, as well as the receiver- 
ship, as void âg tp it. Tliis action is stîU pending. On April 18, 1899, 
upon the jûdgment procured by the petitioner in November, 1896, an 
order was Dotàdé by a justice of the suprême court directing Tobias 
Lesser to appear for examinatioû în proceedings supplementary to 
exécution ou April 28, 1899, which ordér was duly served on the jûdg- 
ment debtor. Such proceedings were still pending, and, by stipula- 
tion, May 12, 1899, had been set for the beginning of the examina- 
tioû, when pétition in bankruptcy was flledi The pétition in bank- 
ruptcy of the flrm and the individual partners was flled in the district 
court May 1% 1899, and they werè aidjudicated bankrupts. On the 
same day the district court made an order enjoining and restraining 
the Ninth îiTational Bank "f rom taking any further proceedings what- 
ever upon the' judgméntobtained by it agàinst the said Lesser Bros. 
* * * on November 20, 1896, until twelve months after the date 
of the adjudication of the said flrm as bankrupts herein, or sooner if 
the said bankrupts shall apply for a discharge béfore that time." 
Thereafter the bank moved tô yacate such restraining order. Such 
motion was denied, and petitioner now seeks to review that déniai. 

The authority for the restraining order is found in the bankrupt act 
of 1898: ,_ 

"Sec. Ua, A suit which Is founded upon a elalm from whléh a dlseharge 
would be a relëase, aad whlch Is pending agalrist a person at: the time of the 
fillng of a pétition against hlm, shall be Stayed untU aftet an adjudication or 
the dismlssal of the : pétition; if saeh person is adjudged a bankrupt, such 
action may be further stayed' untîl twelve months after the date of such ad- 
judication, : dr. If "within that : time such ■ person applies for a dlseharge, then 
until the question of such dlschstfge is determlhed." 

It will be observed that the order ittthië cause was lùadè uhder the 
second clause bf the paragraph, The making of such an order is dis- 
cretionary with the district court,— the language being, "such action 
may be stayed," — and that discrétion should not be interfered with, 
ùnless it has been abused^ Certaihly it bas not bèèn 'abused in this 
instance, and we are at a loss to see in what particùîar its entry or 
Gontinuance has opièrated ô* wiH ôpèrate to the préjudice of the peti- 
tioner. From certain passâmes in the brief, it may be inf erred that 
petitioner is apprehensive that it will in some wiay hinder or delay 
the adjudication it is seeking ih the state court Upon its creditors' 
bill to set aside the transférer and state Eeceivership, or t^at it may im- 
pair the lien created by .the commencement of such suit. But upon 
the oral argupiept counsel apparently conceded thatao rights under 
the equity suit tp set asidç ihç transfers are affected, pr sought to be 
affected, by the restraining order. Thjs must be conceded, in view 
of the langûage of the order, whîch restrains only "from taking any 
further proceedings whatever upon the jûdgment of * * * No- 
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vember 20, 1896." The creditors' bill is not a "further proceeding 
upon the judgment," and tlie order is manifestly directed against the 
supplementary proceedings only. If there were any doubt as to the 
meaning of the order, it might be niade more speciûc, but its language 
seems too clear to need amendmeiit ; and, indeed, none was suggested 
upon the argument, although counsel for the bankrupts offered to con- 
sent to the insertion of whatever words might be thought necessary to 
restrict the stay to the supplementary proceedings. There is, of 
course, no contention that the initiation of the proceedings supple- 
mentary to exécution less than a month before the Lessers were ad- 
judicated bankrupts gave the petitioning bank any superior lien. The 
only interférence to which the order will subject it is that it will 
not be able to examine Tobias Lesser in supplementary proceedings 
as to what disposition was made of the property of the firm and its 
individual members, thus obtaining information which might be ma- 
terial or useful in the prosecution of the equity suit. Since the peti- 
tioner, however, may subject the bankrupts to a most searching ex- 
amination in the district court, and thereby obtain the same informa- 
tion, it is not easy to see in what way petitioner is prejudiced. There 
is no occasion to review the exercise of its discrétion by the district 
court The order is affirmed. 



In re ENDL. 

, (District Court, S. D. Califomia. February 19, 1900.) 

No. 1,285. 

Bahkruptct — Possession of Propebïy— -Unlawpul Inteepkeencb bt State 
Opficer. 

Where a trustée in banliruptcy lias peaceably acquired possession of 
Personal property, claiming it as assets of the estate, it is in tlie custody 
of the court of bankruptcy; and if such property is subsequently seized by 
a constable under process from a state court, he will be ordered, on péti- 
tion of the trustée, forthwith to restore the property to the possession of 
the latter. 

In Bankruptcy. On pétition of Gregory Perkins, Jr., as trustée of 
the bankrupt's estate, against J. W. Kelley, for an order to show 
cause why the défendant should not restore to the petitioner certain 
Personal property taken from his possession. 

E. T. Dunning, for petitioner. 
N. Newby, for défendant. 

WELLBOEN, District Judge. The question to be determined on 
the présent hearing is this: Will a court of bankruptcy, on the 
pétition of the trustée of a bankrupt's estate, who peaceably acquired 
possession of personal property as property belonging to said estate, 
which property was subsequently seized by a constable under proceed- 
ings had in an action broug^t in a justice's court of the state, order 
redelivery of the property to the trustée? Both in reason and on au- 
thority, said question must be answered affirmatively. A court of 
bankruptcy certainly has power to protect its possession of property. 
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and propertj' held by a trustée under the circumstances above stated — 
that is, peaceably obtained as a part of the bankrupt's estate — must 
be deemed to be in the possession of the court. Thèse propositions 
are not only reasonable, but essential to the administration of the 
bankrupt law, and hâve been plainly and repeatedly enuneiated by the 
courts. In re Cobb, 1 Nat. Bankr. N. 557, 96 Fed. 821; Keegan v. 
King (D. G.) 96 Ped. 758. In the latter case, the court says: 

"The property 5n controversy belng In the actual custody and possession of 
an offlcer of this court at the time tlie suit was brought in the state court, 
neither that court, nor any person aeting under any process issued from that 
court, can, without permission of this court, interfère with it; and to so inter- 
fère would he a contempt of the authority of this court. This priucipie is 
thoroughly settled by the suprême court of the United States in the cases of 
Peclc V. Jenness, 7 How. 612, 625, 12 L. Ed. 841; Williams v. Benedict, 8 How. 
107, 112, 12 L. Ed. 1007; Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322; 
Peale v. Phipps, 14 How. 368, 374, 14 L. Ed. 459; ïaylor v. Carryl, 20 How. 
583, 594, 597, 15 L. Ed. 1028; Freeman v. Howe, 24 How. 450, 16 L. Ed. 
749; Bucb V. Colbath, 3 Wall. 334, 18 L. Ed. 257." 

In the former case — i, e. In re Cobb, supra — the court says: 

"The trustée is vested by law with the estate, and oould, by a proper action, 
recover possession of the securities in possession of any one as collatéral, sub- 
ject to any valid lien such person might hâve on the proceeds of such securities. 
The vesting of titles gives him constructive possession of the property the in- 
stant the title passes. Such property is then brought into the banljruptej'^ 
court in its entirety, and under its protection as fuUy as if actually brought 
into the visible présence of the court. No other court, and no person actlng 
under process, can, without permission ôf the bankniptcy court, interfère with 
it; and to so interfère is a contempt. The trustée is an offlcer of the court, 
and his possession, actual or légal, is the possession of the court. Taytor v. 
Carryl, 20 How. 583, 15 L. Ed. 1028; ghields v. Coleman, 157 U. S. 168, 15 
Sup. et. 570, 39 L. Ed. 660; Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 
37 L. Ed. 815; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; Loveland, 
Bankr. § 150." 

Whether this court has jurisdiction to settle the question of title 
to the property in controversy need not now be determined, although 
the inclination of my mind is in favor of such jurisdiction. Section 
23, subd. "b," of the bankrupt act of 1898 refers expressly to suits by 
a trustée, and not to claims by other persons for property of vi'hich the 
trustée holds possession. An order -will be entered directing said 
Kelley to forthwith redeliver said property to said Perkins. 



BOTTS V. HAMMOND et al. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1900.) 

No. 315. 

Bankbdptct — Dissolution of Liens — Composition Agkeement. 

Creditors of an insolvent debtor attached his property, and caused thg 
same to be sold as perishable, and the proceeds pald into court. The 
debtor then made an assignment, and a composition was arrangea, of 
which ail creditors had notice, by which Ijie proceeds of the attachment 
sale, the property in the hands of the assignée, and certain property of 
the debtor's wife was made into a fund, to be divided pro rata, and 
without préférences, among ail the creditors. Judgment was sulïered in 
the attachment suits, and the fund was distributed to creditors, ail of 
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whom, except two, accepted their dividends as In full satisfaction of their 
claims, a proportlonate amount being reserved for the two dissenting 
creditors. ïhereafter, and within four months after the attachments, 
tliese latter flled a pétition in bankruptcy against the debtor, on which an 
adjudication was made, and a trustée appointed, who applied for an order 
requiring the attaehing creditors to pay over to him the net proceeds of 
the attaehment sale. HeM, that the court of bankruptcy committed no 
error in dismissing the trustee's pétition, with a proviso that the dis- 
sentlng creditors should receive their proportlonate share of the fund. 

On Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the District of 
Maryland, in Bankruptcy. 

George Whitelock and Frank Gosnell, for petitioner. 
Charles W. Heuisler, for respondents. 

Before SIMONTON, Circuit Judge, and PAUL and BRAWLEY, 
District Judges. 

SIMONTON, Circuit Judge. This case cornes up upon a pétition 
to superintend and revise, in matter of law, proceedings of the dis- 
trict court of the United States for the district of Maryland, in the 
matter of the estate of Henry J. Clark, a bankrupt. Clark was a 
merchant doing business in Baltimore under the name and firm of 
Henry J. Clark & Co. On the 2d of August, 1898, he notifled the 
flrm of Hammond & Snyder, who were his creditors in the sum of 
$4,643.84, that he was in failing circumstances. According to his 
statement, he owed fll,463.21, and he had assets amounting to 
$4,923.99. He proposed to make an assignment for the benefit of 
his creditors, and to make John W. Snyder, one of that firm, his 
assignée. On the morning of the next day, Snyder had a confér- 
ence with a number of the creditors, and notifled them that the 
assignment would be made. On the afternoon of that day, however, 
having received information which induced the belief that Clark 
did not intend to assign ail of his assets, Snyder's flrm issued an at- 
taehment out of the superior court of Baltimore city, in Baltimore, 
and under it attached and appraised, as by schedules in the record, 
the property therein mentioned. Subsequently, the same goods were 
attached in a suit instituted by John C. Legg & Co. On the 4th of 
August, 1898, upon the pétition of Hammond & Snyder, setting forth 
the attaehment and the property attached, and that the greater 
part of the property was perishable in its character, and the cus- 
tody thereof expensive, the superior court of Baltimore city ordered 
the sale thereof by the sheriff. On the lOth of August the sale took 
place, and realized, after deducting costs and expenses, |2,138.80, 
which was deposited in court to the crédit of the cause. 

A few days after the attaehment was issued, Clark made an as- 
signment for the benefit of his creditors to Charles S. Hayden, and 
in this included ail of his property, including that which it was 
charged was omitted from the schedules shown to his creditors. On 
the 20th of August both Clark and his assignée, Hayden, made sep- 
arate motions to quash the attaehment, both of which were refused. 
Thereupon the attaehing creditors, ascertaining that they could se- 
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cure no préférence, and Clark and his assignée consenting, a com- 
position wâs.eflitered into ■whei'éljy it was agréëd, in the langiiage 
Qf the day, to'fpooi their interétsts" Ail thé ppoceeds of the at- 
tachaient case and the property in the hands of lie trustée, with an 
equity of rédemption which 'Olark'B wife had in certain leasehold 
property in Baltimore, niâde lip a fund, which was to be paid to 
thç creditors of Clark pro rata, equally. At fifSt it was supposed 
that a dividend of 19 cents could be paid, and at that rate a few of 
the creditors Signed. It was then ascertained that 19 cents was too 
much, and that the correct dividend was 17| cents. AU the creditors 
of Clark had this offer made to them. On thelst November, 1898, 
creditors whose;,names appear in a schedule in the record accepted 
the dividend of iîj per cent, as in full, as a f ull settlement of their 
claims. Two pf the creditors, Botts & Levering and John C. Legg 
& Co., did nbt àccept, but démànded a larger dividend. Thèse dis- 
senting creditors were cognizant of the negotiations Ifelding up to 
the settlement. On the 5th of November, Clark withdrew his pleas 
t6 the attachtaeht proceeding, and judgment was had. Ail the other 
creditors were paid their dividend thereupon, éxcept thèse who dis- 
sented. Thêir respective dividends were retained for them in case 
they should reconsider and accept. 

On the 29th of November, 1899, thèse two dissenting creditors 
flléd their pétition in bankruptcy against Clark. On the 27th of 
Decémber, 1898, he was adjudicated a bankrupt, and On the 6th of 
February, 1899, Thomas H.; Bbtts was appoiBted his trustée. On 
the lOth of Mareh, 1899, Bbtts, trustée, flled his pétition in the 
court of bankruptfcy against Hammond & Snyder, praying a decree 
that the attàchment proceedings instituted by them în August, 1898, 
be declared ntall and void, and instructing them to pay over the 
net proceeds to the trustée, so that it might be administered in 
bankruptcy. This pétition recited, in substance, the facts stated 
above; chargea that the attàchment proceedings were instituted 
collusively with Clark ; that they worked a préférence, the attaching 
creditors knowing that Clark was then insolvent; that the with- 
drawal by Clârk of his pleas was intended to precipitate a judg- 
ment, which, iû the ordinary course, could nOt be had until January, 
1899; and thait aU of thèse thihgs were in fraud of the bankrupt act, 
invalid, and void. Hamniohd & Snyder answered the pétition; de- 
nied any collusion with Clârk; denied that any préférence was 
sought or dbtalned; denied any intention to évade the provisions 
of the bankrupt act; and averred that ail the property of the insol- 
vent debtor wàs distributed equally and pro rata anaong his cred- 
itors. The district court heàrd the pétition, and dismissed it, with 
costs, with a prévision, however, that their dividehds of 17^ per cent. 
be paid the petitioners. Thereupon the record has been transmitted 
to this court for its superintendence and revision. 

The case, as it comes befort uS, is this: The attaching creditors 
ptirsued in the city court of Baltimore the proper remedy, in ac- 
cordance with the law apd practice of that court. The legality of 
the proceeding having béen challengèd, the matter was adjudî-: 
cated, afy^ the proceedings were sustained. The resuit was the créa- 
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tion of a fnnd in the chaîne of the court issuing the attachment 
Thèse proceedings went to judgment, and the fund was taken out 
of the control of the défendant. Then came a settlement. Ail the 
creditors were notified. The fund in the hands of the court, ail 
the property in the control of the défendant and his trustée, and cer- 
tain other property, over which no créditer had any claim, were 
put together. The proceeds were allotted among ail the creditors, 
equally and ratably. With the consent of ail but two of them, 
thèse proceeds were paid out to ail but thèse two creditors. Each 
received his share, and each gave a full release to the debtor. So 
this is a fact accomplished. The accepting creditors hâve been sat- 
isfied, and hâve released their debtor. Ail this was done when there 
was in existence no proceedings whatever to make it unlawful. 
There is nothing in the record to induce the conclusion that any 
fraud on the bankrupt açt was intended. An equal distribution of 
thé estate of the debtor was made among ail his creditors, without 
préférence or priority, and the scope and purpose of the bankrupt 
act was accomplished. And the final consummation of the ar- 
rangement was eiïected five days after the involuntary feature of 
the bankrupt act went into effect. The lien which began with the 
attachment proceedings was perfected, foreclosed, and ended. The 
rights of purchasers under the order of sale are secured under sec- 
tion 67, subd. f , of the bankrupt act. The money in hand bas been 
distribiited, and the creditors who received it in fuU considération 
cannot now be compelled to refund it. 

The proceeding in bankruptcy was commenced on the 29th of No- 
vember, 1898, 24 days after the distribution of the money. Upon 
what can the bankrupt court act? Subdivision "c" of section 67 
of the bankrupt act déclares that the lien created by, or obtained in 
or pursuant to, any suit or proceeding, in law or equity, including 
an attachment or mesne process, begun against a person within four 
months before the flling of the pétition in bankruptcy by or against 
him, shall be dissolved upon a certain state of facts; or, if the dis- 
solution should militate against the best interests of the estate, 
may be preserved for the beneflt of the estate, the trustée in bank- 
ruptcy being subrogated to ail rights thereunder. Subdivision "f" 
of the same section déclares ail such attachments void, and the prop- 
erty affected discharged from the lien, passing to the trustée, unless 
the court shall think proper to préserve the lien for the beneflt of 
the estate, in which case the lien shall pass to the trustée. Both of 
thèse subdivisions deal with the lien as existing. But in the case 
before us the lien had been merged in the judgment; the property 
had been sold under lawful orders of the court, having full juris- 
diction; the money bas been distributed, and the lien gone. There 
is nothing upon which the subdivisions of this section can act or to 
which thèse provisions can apply. Were it possible for the dis- 
trict court, sitting in bankruptcy, to go back, and set aside every 
step taken, put the trustée in possession of the property, let him 
administer the same de novo, and pursue ail the steps which bave 
been taken, only with increased cost and expense, the petitioning 
creditors hâve lost ail claim on the process of the court by their 
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delay, aftç|j, fpfl notice, in taking any flteps ufltil the monéy waa 
distributçd, «nd ail fixe other çreâitors bad committed themselves and 
had discharged itteir debtor. See Simonson v. Sinsheimer, 37 C^ 
C. A. 344, 95 Fed., at page 954. , 

There is anotbep considération. As the case is presented to tlie 
court, alï the.creditors, except the petitioners, hâve released their 
claims. Ifithè prayer qî the pétition be granted, and the money 
realized f ropi; the attachment proceedings be ordered to be paid to 
the trustée, thèse petitioningcredi tors will be paid in full, and the 
equality between the creditors destroyed. As was well said in Blake, 
Moffltt & Towne V. Francis- Valentine Co. (D. C.) 89 Fed. 691, the na- 
tional bankruptcy act is remédiai, and should be interpreted reason- 
ably and according to the fair import of its terms, with a view to 
efEect its objects and to promote justice. We concur in the viewa of 
the court belowJ The pétition is dismissed. 



BEAR et al. V. OHASH. 
<CIrcuIt Court of Appèals, Fourth Circuit Pebruary 6, 1900.) 

No. 317. 

L BANKR0PTCT— JCBISDICTION DP BaNKKUPTCT CotIKT— InJUNCTION. 

Where the act of bankruptcy alleged In an Involuntary pétition, on 
which an adjudication Is made, Is that the debtor sufCered certain cred- 
itors to obtaln a préférence through the levy of attachments on hla 
goods, and failed to discharge such levy before sale, the court of bank- 
ruptcy has Jurlsdletlon, upon a rule to show cause, entered In the bank- 
ruptcy proceedings, to enjoln the attachlng creditors from the further 
prosecutlon of thejr attachment sults. 

i, Samk— RiGHTS op Attachinô Crkditobs. 

Attachlng creditors of a bankrupt, whose levles constltute the jp.rtfer- 
ence on whlch the adjudication In bankruptcy Is based, do not occiipy the 
position <jf third peraons In possession of property clalmed to belong to 
the bankrupt, or adverse claimants dealing therewlth, so as to render 
It necessary that proceedings agalnst them should be by bill In equity 
or other plenary process. 

S. Bamb— Dissolution op Liens. 

TJnder Bankr. Act 1898, 5 67f, provldlng that "ail levles, Judgments, at- 
tachments, or other liens obtàlned through légal proceedings against a 
person who Is insolvent, at any tlme withln four montJhs prior to the 
filing of a,f pétition in bankruptcy against hlm, shall be deemed uull and 
void In case te is adjudged a bankrupt," 'where creditors levy attach- 
ments on thé, property of an Insolvent debtor, and wlthin four months 
thereafter he is adjudged bankrupt on a pétition alleging, as an act of 
bankruptcy, that he sufifered such creditors to obtaln a préférence by 
means of Ûielr attachments, the liens of such attachments are thereby 
dissolved. 

4, Bamb— TiTLB OP PuRCHASER— Disposition dp Proceeds. 

Where creditors sue out attachments agalnst an Insolvent debtor In a 
Btate court, aUd cause them to be levied on hls property, and tîie same 
Is sold by order of the court, belng perishable, and the proceeJs paid 
Into court to awalt the détermination of the suit, and wlthin tour months 
thereafter the debtor is adjudged bankrupt, the tltle of a bona flde pur- 
chaser at such sale wlU not be afCected by the bankruptcy, but tbe pro- 
ceeds of sale stand in lieu of the property sold, and may be cliiimed by 
the trustée in bankruptcy. 



be\r v. chase. 921 

5. Same — Stat of Pbnding Scits. 

Bankr. Act 1898, § lia, providing that suits pending against a bankrupt 
may be stayed when "founded upon a claim from whieh a discharge would 
be a release,'' does not prevent, tlie court of bankruptcy from restrain- 
ing attachiiig ereditors of the bankrupt from the further prosecution of 
their attacbmcnt suits iu a state court, when the préférence creatert by 
the levy of such attaehments was the act of bankruptcy on whieh the 
adjudication was based, and tlie pétition was filed within four months 
after the levy, even though the ereditors' causes of action were such as 
would not be affected by a discharge in bankruptcy. 

6. SaME— JURISDICTION OF BTATB CoUKT. 

Where ereditors of an insolvent debtor sue out attaehments on his 
property in a state court, and cause the same to be sold thereunder and 
the proceeds paid into court, and within four months thereafter he is 
adjudged baukrupt on a pétition alleging such attaehments to be prefer- 
ential and to constitute acts of bankruptcy, an Intervening pétition filed 
by the trustée in bankniptcy in the state court should be limited to a 
demand for the proceeds of sale remaining in court; and an order of the 
bankruptcy court, permitting such intervention, but leaving the question 
of the effect and validity of the attaehments to be determined in the 
state court, is erroneous. 

On Pétition to Superintend and Kevise, in Matter of Law, Pro- 
ceedings of tlie District Court of the United States for tlie District 
of South Carolina, in Banljruptcy. 

This is an application to superintend and revise, in matter of law, certain 
orders made by the district court of the United States for the Eastern dis- 
trict of South Caroiiua, entered, respectively, on the 28th of .January and the 
lOth of June, 1899, in the above-entitled involuntary bankruptcy proceeding. 
then pending in said court. The case is briefly this: The petitioners for revi- 
sion, J. M. Bear & Co. and others, some 17 ereditors in number of the bank- 
, rupt, James H. Rhodes, in the month of October, 1898, instituted their suits 
and sued out certain attaehments in the court of common pleas, Florence 
county, S. C, and caused the attaehments to be levied on said Rhodes' stock 
of goods. The judge of the court, by orders of the 14th and 15th days of 
October, 1898, entered in chambers. directed the stock of goods, tlius levied 
on, to be sold on the 20th of October, 1898, because of their perishable 
character, and the money arising from the sale to be paid to the clerk of the 
court to await the future order of the court in the suits. The sale was duly 
made, and $6,300, the net proceeds arising therefrom, paid to the clerk of 
the said court. On the Ist day of November, 1898, certain ereditors of the 
said Rhodes, to wit, George Pettigrew and others, some 20 in number, tiled 
their pétition in the district court of the United States for the district of 
South Carolina, praying that he be declared an involuntary bankrupt, alleging 
his insolvency, together with the necessary averments to give jurisdiction to 
the court, and particularly averring that the attaehment ereditors aforesaid 
had, in contravention of the bankrupt law, and within four months prior to 
the flling of their said pétition, sought to procure a préférence in the adminis- 
tration of the estate of the said bankrupt by reason of the issuance and levy 
of said attaehments. Said petitioners further averred that the said Rhodes 
committed an act of bankruptc,y by permitting the attaehments to issue 
against him, and that his object was to give a préférence among his ereditors 
through légal proceedings, to wit, the said •attaehments, and that the same 
were not vacated or discharged within flve days before the sale of said prop- 
erty. The petitioners further averred that the attaehments were permitted, 
sought, and had, orders of sale procured, and sales made, in disregard of 
notice served upon said attaching ereditors, advising them of the fact that a 
pétition in bankruptcy would be tiled against the said Rhodes on the Ist day 
of November, 1898, or as soon thereafter as counsel could be heard. Upon the 
flling of the pétition of involuntary bankruptcy as aforesaid, an order to show 
cause was entered against the bankrupt, returnable on the 14th of .January, 
1899, and duly published in a newspaper in the city of Florence. On the 14th 
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of January, an order was entered In said cause, returnable on the 25th of 
January, requlring the attaching creditors aforesald to show cause why they 
shonld not be restrained from prosecutlng their sults in the state court afore- 
sald. To this latter rule the attachlng eredltors made answer, Insisting, 
among other things, upon the valldity. of their attachments; averring that 
they were procured without any collusion with, and against the consent of, 
the said Rhodes; that they had no reason to beUeve at the tlme he was in- 
solvent; and that sàid attachments did not constitute acts of bankruptcy 
on the part of saidiKhodes. The cause thereupon Came on to be heard ou the 
28th of January, 18S», in the said di^tHct court, when the said James H. 
Rhodes was duly adjudged an Involuntary baukrupt; and upon consldering 
the rule against said attaching créditions, and the answer. thereto, an order 
was entered enjoinjngr and restraining tliem from further prosecutlng the ac- 
.tibns commenced by them as .af^resaii^ in the court of common pleas of 
Florence couhty, and by subséquent orfler, entered on the lOth of June, JS9Ô, 
the order of the ^ih of January \ya.s . modified as follows: "It appearing that 
since the order of this court : dated ^th January, 1899, a trustée, to wlt, 
Robert C. Ohas«,, hàs been elected trustée of the bankrupt estate of , said 
Thomas D. Rhodes, ând that suçh, trustée has flled his pétition in the court 
of common ple^sfor Florence oounty, praylng that he.be allowed to move 
to set aside certaiii attachments in said court in the causes therein (the further 
prosecutlon wherêof was stayed by said order of 28th January, 1899), and to 
hâve the fun<3s ^jid. property attaçbed; turned over to said trustée, It is, upon 
consifleration' mérepr, eounsél on ,b6tli sides having been heard, ordered that 
ail the attachiiig' èrédltors enjoin'ed by this court by its said order of 28th 
January, 1899, be, and they are hereby, permittéd, in said court of common 
pleas for Florence epunty, to oppose and reslst the pétition and application 
of said trustée, and, upon the &ual détermination thereof, to; set up, urge, 
,and prosecute any.rights in the state court aforesaid to which he may be en- 
fitled; provlded that, if the, said qourt of common pleas for Florence county 
shallhold that it Is without jurisdlction to pass upon the; merits of the ques- 
tion raised by said trustées In said application, then the order of this court 
of 28th January, 1S99, shall stand in ail respects so that the fund now in 
.controversy shall not tie distribBted lUutil the final détermination of the rights 
invplved." It lS;to revise thèse two latter orders.tljat the pétition for revision 
•i§ presentedto tiie, court, ,; ,;, 

; Henry A. M. Sinith and P. A. Willcox, for petitio,nere. 
Lord & Burkejand Asher D. Cohen, for respondenti; 

. ' Before SIMONTON, CirCufii Judge, and PAUL and WADDILL, 
District Judges. 

WADDILL, District Jùdgè, àftér stating the facts as above, de- 
livered the opinion of the cQurt. 

The grounds of error assigned in the entry of the said two orders 
are, briefly, that the injunction shonld not hâve been awarded upon 
a rule to show cause issuèd in the bankruptcy proceedings, but only 
on a Mil in equity, duly filed and process issued thereon, aind also 
béca:use the sai<ï attachments were issued in actions for fraud and 
obtaining property by false prêteuses and false représentations 
on the part of the bankrupt; and that the attachments having been 
obtàined in the court of common pleas of the county of Florence, 
S. C, a court of gênerai jçirisdiction, prier to the adjudication in 
bankruptcy, that court, ahd not the district court of the United 
States, was the proper tribunal to détermine the questions aflecting 
the said attachments and the rights of the parties thereunder; that 
the trustée of the bankrupt should in that court assert his rights, 
and, having filed his pétition therein, it was error in the district 
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court to in any manner restrain said attaching creditors in the 
prosecution of their claims in said court. 

We will take up the several assignments of eiTor specifled, and 
incidentally touch upon the question, quite elaborately argued. as 
to the jurisdiction of the district court of the United States in deal- 
ing with the estate of bankrupts, where the rights of third parties 
or adverse claimants are involved, though it will not be necessary, 
in the view we take of this case, to pass upon that question or to dis- 
cuss it at length. 

Counsel insist with great earnestness that a bill in equity should 
hâve been filed in this case instead of proceeding by rule to show 
cause, as was done, and, while it is not said so in words, the in- 
ference is irrésistible that it was necessary to institute such suit 
in the state court instead of the district court of the United States. 
While not admitting the correctness of the position, in any respect, 
that the bankrupt court is without power to bring before it ail 
persons possessed of the bankrupt's estate, and to reduce such es- 
tate to possession and administer the same, but that, on the con- 
trary, it is powerless to perform thèse simple functions and duties, 
and must rely upon a court of another sovereignty to hold up its 
hands and enforce its lawful orders and decrees, we think it quite 
clear in this case that there can be no doubt of the right of the bank- 
rupt court to proceed as it did, and give full and complète relief 
in the premises. Norton v. Switzer, 93 U. S. 355, 23 L. Ed. 903; 
Lathrop v. Drake, 91 U. S. 516, 518, 2,3 L. Ed. 414; In re Gutwillig 
(D. C.) 90 Fed. 481; In re Sievers (D. C.) 91 Fed. 366; In re Brooks 
(D. C.) 91 -Fed. 508; In re Smith (D. G.) 92 Fed. 137; Carter v. 
Hobbs (D. C.) 92 Fed. 594; Murray v. Beal (D. C.) 97 Fed. 567. It 
may be conceded that in ordinary proceedings affecting the bank- 
rupt's estate, in which third parties or adverse claimants are in- 
terested, the better practice would be either to file a bill in equity 
or a separate pétition in the bankruptcy proceedings, setting up 
the cause of action in question, on which process should be regular- 
ly issued or full opportunity otherwise given to appear. But that 
bas no application in this case, where the alleged ground of bank- 
ruptcy is the procuring of and levying the attaehments enjoined. 
In other words, the pétition for involuntary bankruptcy is based 
upon the fact that the attaching creditors hâve procured liens in 
contravention of the bankrupt law by their attaehments. Their 
names, the amount of their claims, and what they did are ail fully 
set up in the pétition for involuntary bankruptcy, and it is upon the 
legality or illegality of those acts, and what was subsequently done 
in and by virtue of said proceeding, that the question of bank- 
ruptcy is determined. When the district court, which alone has 
power, under the constitution and laws of the United States, to 
adjudicate bankrupts, once détermines this question, it is a flnality, 
and no other court, save a fédéral appellate tribunal, can review 
or call in question its acts. The adjudication having been thus 
made, the attaching creditors were properly enjoined by the court, 
upon a rule to show cause, entered in the bankruptcy proceedings, 
against the further prosecution of their attachment suits. Upon 
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the adjudication of the bankrupt, ail creditors became parties to 
the bankruptcy proceedings by opération of law, and particularly 
thèse creditors by whose acts the bankruptcy was caused. No 
good reason would seem to exist why a court, as to any creditor 
before it in a bankruptcy proceeding, should not, af ter the service 
of a rule, enjoin such creditor from taking any step or doing any 
act affecting the bankrupt's estate, or interrupting the court in the due 
administration thereof. Thèse attaching creditors do not occupy 
the relation of third persons in possession of, or adverse claimants 
dealing with, the property of the bankrupt. In re Kenney (D. C.) 
97 Fed. 557, 508. They are but creditors of the bankrupt, who bave, 
in their effort to collect their money, sought an advantage which 
the law does not give, and they cannot gain any favored position 
by reason of an act of theirs which the law condemns. 

The ruling of the district court, as to the effect of the levy of the 
attachments under the circumstances of this case, seems to be 
clearly right. Subdivision "f" of section 67 of the bankrupt law 
is too dear on this subject to admit of doubt or cavil. It is as 
follows: 

"That ail levles, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who is insolvent, at any time within four 
months pfior to the flling of a pétition in bankruptcy against him, shall be 
deemed nul! and void in case he Is adjudged ,^ bankrupt, and the property 
aftected by the levy, judgment, attachment or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée as 
a part of the estate of the bankrupt, unless the court shall, on due notice, order 
that the right under such levy, judgment, attachment, or other lien shall be 
preserved for the benefit of the estate; and thereupon the same may pass to 
and shall be preserved by the trustée for the benefit of the estate as aforesaid. 
And the court muy order such a conveyance as shall be necessary to carry 
the purposes of this section Into effect." 

Not only does this section make null and void the levy of the 
attachments under the circumstances of this case, but it expressly 
provides that the property affected by the levy shall be wholly 
discharged and released from the same, and that it shall pass to 
the trustée as a part of the bankrupt's estate, unless the court, 
upon due notice, shall order that the right under such lien be pre- 
served for the benefit of such estate. This section is broad and 
comprehensive in its terms, and too clear to admit of serions con- 
troversy. Under it no préférence can be acquired by the levy of 
attachments within four months of the filing of a pétition in bank- 
ruptcy. It is true that, by a proviso to this section, the rights 
of a bona fide purchaser without notice at a sale under such lien 
are preserved and protected, but the proceeds arising from such 
sale must stand in lieu of the property sold; for it is expressly 
provided that such property shall pass to the trustée as a part of 
the estate, unless the lien be preserved for the benefit of the estate, 
and to that end the court may order such conveyances as may be 
necessary to carry the purposes of the section into effect. Author- 
ities under the act of 1867 do not throw a great deal of light upon 
the correct interprétation of this section, and it is rather to those 
decided under the présent law that référence will be made. This 
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section has several times been under review since the passage of the 
act, and the interprétation herein placed upon it may be said to be 
its generally accepted construction. In the case of In re Kenney, 
siupra, also previously reported in 95 Fed. 427, Judge Brown, of 
the district court of the Southern district of New Yorlt, a judge of 
great learning and ability, fully considered this question, and in 
each décision held that liens acquired within four months of the 
flling of a pétition in bankruptcy were annulled by the subséquent 
adjudication of the bankrupt. To tlie same effect are the décisions 
of several other of the district courts. In re Eeichman, 91 Ped. 
624; In re Fellerath, 95 Fed. 121; In re Eome Planing Mill, 96 
Fed. 812; In re Vaughan, 97 Fed. 560; In re Higgins, Id. 775; In 
re Burrus, Id. 926. 

This section has also been construed recently by the circuit court 
of appeals for the Seventh circuit (In re Eichards, 37 C. C. A. 634, 
96 Fed. 935), and there the lien was declared to become null and 
void by the subséquent adjudication of bankruptcy. In this dé- 
cision, delivered by Jenkins, circuit judge, it is said, in discussing 
the apparent inconsistency between subdivisions "c" and "f ' of sec- 
tion 67 of the bankrupt iaw: 

"But subdivision 'f is broader ia its scope, and avoids ail liens obtained 
through légal proceedings within the time stated agalnst a person wbo is in- 
solvent, within the meaning of the subdivision, irrespective of lînowledge on 
the part of the créditer of the fact of insolvency, and irrespeetive of the ques- 
tion whether the obtaining of the lien was in any way sufEered and permitted 
by the debtor. It avoids ail liens obtained through légal proceedings against 
a person who is Insolvent within four months before the flling of the péti- 
tion." Page 939, 96 Fed., and page 637, 37 C. C. A. 

In the further discussion of the effect of paragraph "f," Judge 
Jenkins gives something of the history of the passage of the bank- 
rupt act (pages 939, 940, 96 Fed., and page 638, 37 C. C. A.): 

"Two bllls in bankruptcy were presented to congress. — one to the senate, 
and one to the house of représentatives. They were broadly divergent in 
snirit. One was supposed to be largely in the interest of the créditer; tlie 
cher, largely in the interest of the debtor. Subdivision 'c' of section 67 was 
contained in the house bill; subdivision 'f was contained in the senate bill. 
ïhe two houses were at disagreement respecting thèse bills, and the matter 
was referred to a conférence eommittee of the two houses, near the end of 
the session, resulting in the incorporation into the house bill of subdivision 
'f,' which was in the senate bill. Mr. Henderson, in presenting the confér- 
ence report to the house, stated that subdivision 'f was incorporated into the 
bill to strengthen the bill. 31 Cong. Rec. pt. 7, p. 6428, June 28, 1898. The 
confusion results from the omission of the conférence eommittee to modify 
the language of subdivision 'c,' or to strike it ont altogether; but the passage 
of the bill by the house with subdivision 'f contained in it, after this report 
of the conférence eommittee, must be taken as an indication of the will of 
the lawmaking power that the provisions of subdivision 'f shall prevail, not- 
withstandlng anything antagonistic to them previously found in the act." 

In re Eichards, 37 C. C. A. 637, 96 Fed. 939, 940; Chapman v. 
Brewer, 114 U. S. 158, 5 Sup. Ct. 799, 29 L. Ed. 8,3. 

It may be stated, in passing, that this case was an involuntary 
bankruptcy proceeding, and the court held that the invalidity of 
the liens acquired within four months of the flling of a pétition 
in bankruptcy was applicable alike to liens arising in voluntary 
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and inTOliiïttàry cases. On the httter proposîtibn; sée, also, In re 
Vaughaii 0. C.) 97 Fed. 560, àùdijases there èited. 

Notbing ètktéd herein is inteûdëd to imply tbat the court of com- 
mon pléas (èf Florence count^, S. 0., did net hâve jurisdiction to 
entertain tàë attachment suits brttûght there at the time of their in- 
stitution, or that Baid court iswithout concurrent jurisdiction with 
the United States district court' to détermine many matters aflect- 
ing the estatè of the banlirupt, t^hen properly instituted by the trus- 
tée in bankrUptcy, or in such pfoceedings as the trustée, by order 
of the bankrtipt court, might appeiar in; AS to maoy matters the 
two courts hayè concurrent juri^îictîon, ànd can and should work 
in the utmo&t harmohy; but as to others, among them the right 
to détermine what are acts of bankruptcy and^ho are bankrupts, 
the United StâtéS' district coùrt's jurisdiction is superior to, and 
exclusive of, that of the state Court, and, as to ail questions neces- 
sarily involved in such exclusive' jurisdiction, the fédéral, and not 
the state; courts should procèed and take charge of and administer 
the bankrapt's estate. Hère, tô^ illustrate, the district court de- 
clared the attachment proceediûgB in the stâte court to be acts of 
bankruptcy, and nuU and void, and by reason thereof ' adjudicated 
the bankruptcy. This ruling cannot be reviewed or called into ques- 
tion by the state court, and is absolutely conclusive as against ail 
creditors of the bankrupt, until reviewed or reversed in the proper 
fédéral tribunal* i. e. this court, àhd its action; is hère approved and 
aflarmed. Now^ what foUows as to the bankrapt's estate? Is it to 
be administeredby the bankrupt court, or in proceedings in the 
state court declared, by the \oyvet court and by this court, to be null 
and void? Ta ask this question is to answer it, for it cannot be 
possible that the act of bankruptcy itself can be made the basis of 
dispossesping the bankrupt court of its jurisdiction. The power of 
the United States district court to enjoin and restrain the parties 
from the furtlier prosecution of the suits in the state court was 
plenary, and should hâve been exercîsed bécause necessary to the 
maintenance of its jurisdiction ànd the due administration of the 
bankrupt 1^^. Ex parte Christy; S How. 292, 11 L. Ed. 603; Chap- 
man v. Brewer, 114 U. S. 158, 1^3, 5 Sup. Ot. 799, 29 L. Ed. 83; 
Moran V. StU*ges> 154 U. S. 256, 269, 270, 274, 14 Sup. Ct. 1019, 38 
L. Ed. 981; Inrè Bruss-Bitter Co. (D. C.) 90 Fed. 651; Lea v. Geo. 
M. West Cô. (0. C.) 91 Fed. 237; In re Smith (D. 0.) 92 Fed. 135; 
In re Kenney, supra; In re Clark, 9 Blatchf. 372, Fed. Cas. No. 2,801; 
Watson V. Bank, 2 Hughes, 200, Fed. Cîas. No. 17,279; In re Whipple, 
6 Biss. 516, Fed. Cas. No. 17,512; Black, Bankr. pp. 10, 20. 

On the kindred question of the duty of the bankrupt court, as to 
the possession pfi àssets in the hands of voluntary assignées, référ- 
ence may be had to the interesting opinion of Judge Thayer in the 
case of Davis T. Bohie, in the United States circuit court of appeals 
for the Eighth circuit (34 O. C. A. 372, 92 Ped. 325), and to that of 
Judge WaUàée of the circuit court of appeals for the Second circuit 
(In re GutWilligj 34 0. 0. A. 377, 92 Fed. 337). 

The contention that the action of the lowét court is erroneous, 
because the attachments were issued in siiits based upon causes of 
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action as to which it is claimed a discharge in bankruptcy would 
not be a release, is equally untenable. Whether the discharge would 
be a valid release against judgments obtained upon the said claims 
can alone be determined from a considération of the law and facts 
applicable to the several causes of action, and not by a mère allé- 
gation in the pleadings as to the character of the claims; and, in 
this connection, it may be said that the trend of décisions of the 
fédéral courts, as well under the présent as the former laws, are 
favorable to enlarging, rather than to limiting, the effect of the dis- 
charge in bankruptcy, and the character of cases to which the same 
is applicable. Chapman v. Forsyth, 2 How. 202, 11 L. Ed. 236 ; Neal 
V. Clark, 95 U. s. 704, 24 L. Ed. 58C; Hennequin v. Clews, 111 U. S. 
676, 4 Sup. et. 576, 28 L. Ed. 565; Upshur v. Brlscoe, 138 U. 8. 
365, 11 Sup. et. 313, 34 L. Ed. 931; Loveland, Bankr. pp. 625, 627; 
In re Basch (D. G.) 97 Fed. 761. 

Assuming, however, the plaintiffs' claim to be correct as to the 
cause of action in question, and of the effect of the discharge thereon, 
it by no means follows that there was any error in the lower court's 
action. In re Kosenberg, Fed. Cas. No. 12,054; In re Schwartz, Fed. 
Cas. No. 12,502; In re Williams, Fed. Cas. No. 17,700. The provi- 
sion of section 11, subd. a, of the présent bankrupt act, in référence 
to the stay of suits, cannot be construed to mean that in any pro- 
ceeding, in which an adjudication in bankruptcy is had, the bank- 
rupt court, instead of the tribunal in which the préférence is given 
or sought, is to be stayed; and, moreover, such a conclusion would 
resuit in bankrupts and their creditors, as to thèse classes of claims, 
securing and giving préférences between creditors ad libitum. Vn- 
der subdivision "f," § 67, of the bankrupt act, supra, ail levies, judg- 
ments, attachments, or other liens obtained through légal proceed- 
ings against an insolvent person within four months of the filing of 
the pétition in bankruptcy are annuUed, and no exceptions from 
the sweeping provisions of the act are made as to the kind or char- 
acter of claims sued on. 

It follows from what we hâve stated that there is no error in the 
action of the lower court, as assigned, of which the petitioners for 
supervision and review hère can complain. The only criticism we 
would make as to the proceedings is that the pétition of the trustée 
in bankruptcy should not hâve been fliled in the proceedings in the 
State court without the previous permission and order of the bank- 
rupt court to do 80, and that such pétition should hâve been limited 
to a request to transfer the money to the bankrupt court, because 
the latter court had declared the proceedings in the state court to 
be in contravention of, and void under, the bankrupt law; and the 
decree of the lOth of June, 1899, in so far as it did more than this, 
and apparently left open to the state court the question of the effect 
and validity of the attachments issued at the suit of the bank- 
rupt's creditors, and which it (the bankrupt court) had already de- 
clared void as to the bankrupt and his creditors, was erroneous. 
The décision of the lower court upon the assignments of error made 
is affirmed, and the district court is directed to proceed in said cause 
in accordance with the views herein expressed. 
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In re KAVANAUQH. 

(District Court, D, Kentucliy. March 5, 1900.) 

1. Bankruptcy— Dissolution op Liens— Decrek in Crbditors' Suit. 

Bankr. Act 1898, § 67f, providing that ail levies, "judgments," attacJi» 
ments, or other liens obtàlned through légal proceedings against an iusol- 
vent debtor, withln four months before the flling of a pétition In baulsruptcy 
against him, shall be deemed nuU and void, in case he is adjudged a banli- 
rupt, applies only to such judgments as per se create a lien, net to a decree 
of a State court of compétent jurisdietion, rendered in a suit by a judgment 
creditor, setting aside a fraudulent conveyance by the debtor, and adjudg- 
ing that a preferential mortgage made by him in contemplation of insol- 
vency shonld operate as an assignment for the equal benefit of his creditors, 
in accordance with the state laws In that behalf, and appointing a receiver. 

8. SAMB— CONFLICT OP JURISDICTION — StATK OOURT ReCEIVER. 

Where a judgment creditor brought suit in a state court, before the 
passage of the bankruptcy act, to set aside a fraudulent conveyance by his 
debtor, and to hâve a mortgage glven by the latter declared to operate as a 
gênerai assignment for creditors, and obtained a decree to that efCect, and 
the state court appointed a receiver, who took possession of the property 
of the debtor, and thereaf ter the debtor was adjudged bankrùpt on his 
voluntary pétition, the adjudication not belng based upon the transfers 
Impeaehed in the creditors' suit, keld that, as to ail property covered by 
the decree, the court of bankruptcy would not requlre its surrender by the 
receiver, nor otherwlse Interfère with its administration by the state court. 

8. Same— Property Appectbd— Intervention by Trustée. 

The decree of the state court, relating back to the date of the preferential 
mortgage, would bind ail property owned by the bankrùpt at that tlme; 
but property not passlng by the assignment, or whlch was acquired by the 
bankrùpt thereafter, or remaining after the satisfaction of ail debts existing 
at that date, should be delivered to the trustée in bankruptcy, to be admin- 
Istered for the benefit of subséquent creditors; and for the assertion of 
his rlghts In that behalf, and the ascertalnment of his interest, if any, the 
trustée should be authorized to intervene in the proceedings in the state 
court. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Maurice Galvin, for trustée in bankruptcy. 
William McD. Shaw, for receiver. 

EVANS, District Judge. On July 15, 1898, Robert Howe, a judg- 
ment creditor of the bankrùpt, instituted an action in equity in the 
Kenton circuit court, wherein he sought to hâve a bill of sale from 
the bankrùpt to his wife, dated August 2.5, 1897, set aside as fraudu- 
lent and void; and, second, to hâve the mortgage from the bankrùpt 
to Kloak Bros., dated May 31, 1898, adjudged to corne within the 
provisions of what was formerly well known in Kentucky as the 
"Act of 1856,". find now embraced in Sections 1910 to 1917, inclusive, 
of the Kentucky Stâ tûtes, so that it would operate as a gênerai assign- 
ment of ail the debtor's property for the equal benefit of ail his then 
existing creditors, upon the ground that the mortgage was made in 
contemplatidn of insolvency, and with the design to prefer Kloak 
Bros., to the exclusion, in whole or in part, of his other creditors. 
This litigation progressed until, on the lOth and 13th days of Janu- 
aiy and the 2d day of February, 1900, such judgments and amended 
judgments were rendered by the Kenton circuit court as completely 
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gave the relief prayed for in the suit as to both the bill of sale and 
the mortgage. In order to carry this judgment into effect, G-eorge 
M. Kiefer was appointed the court's receiver to take possession of the 
property involved in the litigation, with a Tiew to its distribution, 
and he did so. On the 16th day of January, 1900, Kavanaugh, on his 
own voluntary pétition, was adjudged a bankrupt by this court, and 
on February 7, 1900, W. H. Miller was elected his trustée, and quali- 
fied as such. Claiming that the action of the Kenton circuit court 
was Yoid upon the one hand, or had been superseded by the proceed- 
ings in bankruptcy upon the other, the trustée filed a pétition asking 
this court to direct the receiver (Kiefer) to deliver to him, as trustée 
herein, ail the property now in the receiver's possession belonging 
to, or which had belonged to, the bankrupt, including ail money and 
book accounts made and created while the receiver was conducting 
the business described in the pétition. The référée entered orders 
accordingly, and the court is asked to review his action. 

We can perceive no ground for supposing that the judgment of the 
state court was void other than as it might be affected by section 67 
of the bankrupt act of July 1, 1898. The bill of sale and the mort- 
gage attacked in the suit of Howe were both executed before the 
bankrupt law went into opération, and the adjudication in this case 
was in no wise based upon either of thèse writings. Had such been 
the case, différent considérations would then apply; for there is a 
very plain and manifest distinction between the case before us and 
one where the transfers were themselves the basis of the adjudication 
in bankruptcy. In that event, if this court, when those transfers 
were held to be void under the law, did not secure possession of the 
assets involved, the whole bankruptcy proceeding would be futile, 
and instead of the bankruptcy act being the suprême law of the land, 
as the constitution provides, and by which ail courts, both state and 
fédéral, are equally bound, it would be a farce. Hère, however, différ- 
ent principles apply. Long before the adjudication the state court 
had been appealed to for certain relief, which it was entirely compé- 
tent to give, and, after protracted or long-delayed litigation, that 
court granted that relief, and based it upon acts doue by the bankrupt 
before the bankrupt law was passed, and long before its benefits were 
availed of by the debtor. 

Section 67f of the bankrupt act contains the following provision: 

"That ail levies, judgments, attaeliments, or other liens, obtained through 
légal proceedlngs agalnst a person who Is insolvent, at any time wlthin four 
months prior to the filing of a pétition in bankruptcy agalnst him, shall be 
deemed null and void in case he is adjudged a bankrupt. and the property 
affected by the levy, judgment, attachaient, or other lien shall be deemed 
whoUy discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
shall be preserved for the beneflt of the estate: and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate as 
aforesaid." 

TLis does, indeed, make certain liens and judgments void if ob- 
tained within four months of the adjudication; but it appears to 
us to be évident that the language, properly construed, was intended 

99 F.— 59 
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OBÎy to api^ jtoisuch judgments as, of themsdyes created liens. 
I46QS thfls createâ were intendedvto be overtlirowii and made in- 
effectuai bythe; adjudication in bankruptcy, uniess ipreserved for the 
benefit of tbe esîtate. ■;: ; 

Probably in njost of tbe states ol th^ Union— certainly ijn many of 
them— a judgment for debt, particiaîarly if docketed and indexed, 
créâtes a lien upon the debtor's puopertyj apd jve apprebend, from 
tbe connection in wbicb tbe w^rd "jgdgnient" is nsed in tbe para- 
grapb quoted, tbat it waa meant tQ confine itsnxeaning totbat class 
of judgœents. The section in tbe niain relates to liens, altbougb sub- 
sectiqn"©" ppGvides tiiat cert^iin mortgages or transfers niade after 
tbe passage of thebankrupt act shall also be yoid upon certain condi- 
tions tteecein proyided, ; il . i 1, 
, Itiseefws to us tbat aclear distinction pbGjald bçi drawn between a 
judgment,; in tbis sensé,: upon a dpt)t,--:a nieye. personal liability, — 
and a decree of tbe chançellor declaring tbe propepty rigjits of parties 
in acase like the one befoye us, tut: wbicb in no way, cre?ited a lien. 
Partiçularly is tbis true; ag the actionrintliest^te court, was brought 
upon a judgment in pqp^onam obtaiaedlong belorej, andjipon whicb 
tbere had flrst been an, exécution and ; return Qf nulla bona. This 
was therefpre an lancillaiT proceeding; in eqnity for tbe enf or cernent 
of aïjudgment at law.j In Kentucfe^ there is no statute iPbich créâtes 
a lien bymepç virtue otjtbe jiuçîgiaient at law. In this st^tte liens are 
secured by means of tbe levy of tbe ûi fa. issued uponi tbe ,j\idgment. 
So tbat yrethink tbat section 67f do^snot apply to th© ,sort of judg- 
ment rendeued by the state court; in the Howe suit, 

The ptftte court h^ying aequired jnrisdiçtion 9f ,tbe subject-matter 
of the Hp^iffi suit loiTOvbefore tbe adjudication,, and before tbe bank- 
rupt açt ■Viras/piassed,a,nd tbe adjudication in tbis case not being in 
any wise based upon, the ■ transfère assailçsd in the staite court pro- 
ceeding, # , seeps to us thsbt this pon^t should by no means interfère, 
unless to theextent presently to be^indicated. The subject-matter of 
the litigatipn in tbp state court irî^s entirely withinitsjurisdjction, 
the transfers tbere assailed were not made subséquent to the passage 
of tbe bankmpt açt, as qontemplated bj section (>7e, and those trans- 
fers were in no sensé tb^; basis of tbe adjudication in bankruptcy in 
thèse proceedings. Thèse considérations, çppabinedj make it pe- 
culiarly improper to interrupt tbe progress of'tbe case in, the state 
court. 

It seems to us, also, tbat the jndgment of tbe state court related 
back at least to May 31, 1898, when tbe preferential mortgage was 
made, and the re&ult of tbat is thàt the property which tbe bankrupt 
oWned at tbat tinje should be adiïiinistered througb the. proceedings 
in tbe state court. But if the bankrupt acquired any of tbe prop- 
erty after that date, or if, upon any just principle, any part of tbe 
property which came to the hands of the receiver belonged, not 
to him, but to the bankrupt, because it did not pass by the previous 
assignment, even if it had been indirectly acquired by means of tbe 
mortgaged property and its avails, that property belongs to tbe bank- 
rupt, and, should probably go to those creditQrs wbose debts were 
created subséquent to May 31, 1898, at least until tbey are made equal 



IN RE NOWELL. 



931 



with the others, and should, when obtained, be distributed in thèse 
proceedings. Particularly will this be so if the property on hand 
at that date, or its avails, is more than eufiieient to pay the bank- 
rupt's then existing liabilities in full. In that event, the surplus 
would be available for the trustée in thèse proceedings. 

If suflScient assets hâve corne to his hands, or if creditors will 
guaranty the expenses and costs of the trustée in the eiîort, he 
should be authorized, if so advised by counsel, to intervene in the 
state court proceedings for the purposes indicated, and in order 
to hâve the amount he is entitled to, if any, ascertained. It follows 
from what has been said that the ruling of the référée upon- the pé- 
tition of the trustée is disapproved and reversed. 



In re NOWELL. 

(District Court, D. Massachusetts. March % lOOO.J 

No. 2,355. 

L Bankbuptct— Pkovabi.b Debts— Alimont. 

Under the laws and judicial décisions of Massachusetts conceming the 
nature of alimony awarded to a divorced wife, the mode of Its collection, 
and the power of the court to modify its amount, arrears of sueh alimony, 
due at the tiuie of ' the flling of a pétition in banliruptcy against the hus- 
band, but on which no exécution has yet been Issued, do not constitute 
a debt provable against his estate in banliruptey, and the court of bank- 
ruptcy will not enjoin the wife from prosecuting appropriate proceedings 
for their collection in the state court 

8. Samb — APTER-AccRCiirG Alimony. 

A elaim of the divorced wife of a banlirupt for alimony awarded to her 
by the court granting the divorce, in so far as the same is to accrue after 
the adjudication in bankruptcy, is not susceptible of valuation, so as to 
become a provable debt against the bankrupt's estate. 

In Bankruptcy. On pétition for injunction, 

Elihu Gr. Loomis, for petitioner. 

Félix Rackemann and H. M. Davis, for respondent. 

LOWELL, District Judge. The bankrupt hère seeks an injunc- 
tion to restrain his wite from prosecuting in the state court con- 
tempt proceedings against him to obtain alimony granted her by a 
decree of that court. This court has therefore to détermine the 
efîect of bankruptcy upon alimony. If a discharge in bankruptcy 
will bar the wife's claim for alimony, she may be enjoined from 
seeking to collect it by contempt proceedings or otherwise. 

Section 17 of the bankrupt act provides that a discharge in bank- 
ruptcy shall release the bankrupt from ail his provable debts, with 
certain inapplicable exceptions. This court has hère to consider, 
therefore, if aHmony be a provable debt. Section 63 deflnes those 
debts which may be pi-oved. The only clause in the section sup- 
posed to be applicable to alimony is the first: "A flxed liability, as 
evidenced by a judgment or an instrument in writing, absolutely 
owing at the time of the flling of the pétition." The nature of ali- 
mony is not precisely the same in ail Jurisdictions, and this case is 
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concérned ovlf witli alimony allow-eé by virtue of the laws of Massa- 
chusetts. I hâve to détermine; thfireftxre, if the alimony decreed by 
a Massachnseitta court is a flxed MabUity, absolutely owing at the 
tinae of the flling of the pétition. 

In this commonwealth, the law bf alimony has developed consider- 
ably during the' past century and a half. According to the décisions 
and to the existing statutes, alimoûjs^ appears now to be an allow- 
ance made by the decree of a compétent court for thebenefit of a 
wife. In a sensé, this decree fixes the âmount to be paid during 
the joint livés of husband and wife; but not only is the decree al- 
ways open to modification in respect of future alimony by reason 
of a change in the situation of husband or wife, butralso, if the 
wife seeks légal process to collect the arrears which hâve not been 
paid to her according to the decree, that process will not issue as 
of right or without notice to the husband. Upon an order of no- 
tice to the husband to show caùise why process should not issue, 
he may, without mq^iflcation of the original decree, move that the 
amount to be collèctëd'by the process be reduced, by reason of a 
change in his circumstances or in those of his wife. The process 
granted may be exécution, scire fî><cias, or an attachment for con- 
témpt; When any process is once issaed, it is ordinarily governed 
by thé rules applicable to the same ptdcess when issued in other 
cases. I 4]tiiùiony may bè secured b;^ attechment, £in4 this attach- 
mentiWiilextend to secure future installments, as thèse become due. 
It mhf bè-allowed in a lump suln, instead of by way of monthly, quar- 
teriy; Or yé'àrly paymehts. A domestie decree for alimony cannot 
be enforced in Massachusetts by. afi indépendent action of contract, 
but only, by the court which decreed the alimony. Arrears due at 
the husband's death can be recovered f rom his estate, but are not an 
absolute debt, and may be modifled on motion of the exècùtor. Ali- 
mony is sometimes called a debt,' ànd is sometimes Said not to be 
a debt. Plainly, it has some analpgy'to a debt, yet difers therefrom 
in important respects. Pub. St. c. 146, especiaUy sections 11-18 
36-40; Orrok v. Orrok, 1 Mass. 340; West v. West, 2 Mass. 223 
French v. French, 4 Mass. 587 ; Bursler v. Bursler, 5 Pick. 427 
Morton V, Morton, 4 Cush- 518; Shannon v. Shannon, 2 Grray, 285 
Livermore v. Boutelle, 11 Gray, 217; Chase v. Ingalls; 97 Mass. 524 
Allen V. Allen, 100 Mass, 373; Slade v. Slade, 106 Mass. 499; Bur 
rows V. Pui*ple, 107 Mass. 428; Foster v. Foster, 130 Mass. 189 
Knapp V. B^napp, 134 Mass. 353; Downs v. Flanders, 150 Mass. 92 
22 îf. E, 585; Southworth v. Treadwell, 168 Mass. 511, 47 N. E 
93. In thé development of the law, the court and the législature 
hâve not been disposed to abolish the anomalies connected with 
alimony, but rather the reverse. For instance, it was at one time 
held that debt would lie to collect alimony (Howard v. Howard, 15 
Mass. 196) ; but this case was overruled long afterw^rds (Allen v. 
AUen, 100 Mass. 373). When, however, a particular remedy has been 
gr^.nted to recover alimony, there is a tendency to permit its opération 
as when granted in other cases. No reported décision in Massa- 
chusetts has been found by counsel or by the court concerning the 
effect of insolvency and.a discbarge therein upon, alimony, past or 
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future; but I am informed tliat by some judges of the state courts of 
insolvency arrears of alimony hâve been held not to constitute a 
debt provable in insolvency. 

Is a daim for arrears of alimony, which has been decreed by a 
court of Massachusetts, released by a discharge in bankruptcy? As 
has been said, thèse arrears are not, prior to the issue of an exécu- 
tion to collect them, a fixed liability, absolutely owing; for the 
amount of the liability may be modified by the court which has de- 
creed the alimony and issues the exécution. Even arrears of ali- 
mony, therefore, are not a provable debt, within the letter of the 
présent bankrupt law, and, upon the whole, the décisions concern- 
ing alimony and bankrupt laws in gênerai hold alimony not to be 
provable. 

In Kerr v. Kerr [1897] 2 Q. B. 439, it was held,,by two able judges 
against the dissent of one, that arrears of alimony were not a prov- 
able debt, under the présent English bankrupt act. The dissent was 
founded altogether upon the case of Hardy v. Fothergill, 13 App. 
Das. 351, which permitted the proof of contingent debts, under the 
English bankrupt act, to an extent outside the utmost possibility 
of the construction of the présent bankrupt act of the United States. 
No judge treated arrears of alimony as a flxed liability. The analogy 
of the English law is therefore strongly against the contention of 
the bankrupt in this case. 

In Ke Cotton, Fed. Cas. ISo. 3,2<)9, it was held that a payment or- 
dered by a state court to be made for the maintenance of a bastard 
child was not provable under the bankrupt act of 1841 ; and a sîmi- 
lar décision was reached by the suprême court of Ohio in Hawes 
V. Cooksey, 13 Ohio, 242. The act of 1841 permitted the proof of 
"debts," which, as applied to alimony, does not seem a more re- 
stricted term than that of the présent act, a "fixed liability abso- 
lutelv owing." Generally speaking, that which is owed is a debt. 
See, further, In re Baker (D. 0.) 96 Fed. 954. 

In Re Lachemeyer, Fed. Cas. No. 7,966, Judge Choate held, in 
an able and careful opinion, that arrears of alimony were not barred 
by a discharge granted under the bankrupt act of 1867. The déci- 
sion was based principally upon the fact that the order to pay ali- 
mony was at ail times subject to modification, and that, moreover, 
the wife ought not to be allowed to prove what is essentially a claim 
for sui>port in compétition with her husband's creditors. The rea- 
soning of Judge Choate is as applicable to the présent act as to the 
act of 1867. The act of 1867 permitted the proof of "debts due and 
payable." 

Under the act of 1898 hâve been made several décisions supposed 
to favor the bankrupt's contention in this case. 

In Ke Houston (D. C.) 94 Fed. 119, the district court of Kentucky 
discharged a bankrupt from an arrest made by order of the state 
court to enforce the payment of arrears of alimony. Most of the 
opinion is devoted to a vindication of the unquestionable authority- 
of the district court, under proper conditions, to release a bankrupt 
from arrest by a state court, but incidentally the court decided that 
alimony was a provable debt. Apparently, the décision was baséd 
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u|>90 %, ^fltligrity of Tyler t. Tyler, 99 Ky. 34, 34 ^. ,>V'.;898, where 
•^, ''^i^S i?*^4i,ttoi a Wdgment f or î^lijBiony "makes hii|i [the husband] 
an ordinary debtor ito the wife for a flxed sum o£ ipionej that his 
estate ip4i^l)le for, iu;l;lie same m^nner that it wduld. be for a debt 
due uEon.^ny contract." If this i» the nature of aÛmony iu Ken- 
tuckj-, p. :Çlà,ini for arrears of aliniQiny there may well be barred by 
a discharge in bankruptcy; but, s^b this is not the nature of alimony 
in Msissachusetts, In re Houston is hère inapplicable. : 

In Ke yan, Orden (D. 0.) 96 Fed., 86, the bapkrupt gought to en- 
join his w^ife f rom prpsecuting; in . INew _ Jersey a suit in equity to 
recover arrqars.of alimony decre^d by a state court of Is'ew York, 
and the district court pf New, Jersey granted an injunction. In 
that case thé liability was appârently flxed, inasmuch as its en- 
forceipent iwas sought iu an independent suit, in whjch no modifica- 
tion of /the ; original* decree could be obtained. The. décision bas 
therefope EQ bearing on the présent case, although the leamed judge 
doubtless expressed his opinion that arreats of alimony in gênerai 
are a proipabie debt. 

In Ee lOljalloneT, 98iFed. 82, the district court for the Northern 
district of Illinois enjoin^d the bankrupt's wife from attempting to 
collect alimpny. The judge briefly iSaid that, "under the décisions 
of the CQurtp of Illinois, I am sajtisfled that nioney due under the 
decree, prior to the adjudication as a bankrupt in this court, is a 
debt, under the bankruptcy law." By the^ ïaw of Illin<^is, it seems 
that arrears çf alimony çannot be reduced by the court which made 
the originial decree, but that they; cons^itute a flxed dçbt. Craig 
V. Craig, 163,111. 176, 45 N. E. 153. This différence between the 
nature of alimony in Massachusetts and in Hlinois renders the de- 
cisipn in Ee Ghalloner inapplicable to this case. Thgit alimony is 
not a probable debt, un^er the existing banl^rupt law,/^as deçided in 
Ee Shepard, 97 .Fed. 187, by the district court for the Southern dis- 
trict of New York, and it does npl; appear that, by the laws of New 
York, alimony is any the legs a flxed liability abso^utely owing 
than it is in Massachusetts. The difflculties that may arise in ap- 
plying thç ordinary statufory exemptions of the bankrupt to a lia- 
bility for alimony are ^omewhat illustrated by In re Garrett, Fed. 
Cas. No. SîSp^. Upon the whole, I hold that arrears of alimony 
in Massachugfitts are not in geueral a prbvable debt, but I do not 
pass upon tlie eiïect of a discharge in bankruptcy upon an exécu- 
tion for alimpny issued by the state court before the flUng of the 
pétition in bankruptcy. If that exécution, be held to create an ab- 
solute liability in favor of the wife, it may be that a levy of the 
exécution upon the after-acquired property of the bankrupt will be 
stayed by the court of bankruptcy. 

As to future alimony, there is no diffîculty. It certainly is not a 
flxed liability, absolutely owing. On thQ. contrary, it is contingent 
upon many oircumstances, — uppn.thelife pf both husband and wife, 
as well as upon a modification of thp original decree by reason of 
the future-acquired property and earning capacity of the husband, 
of the future needs, and, it may be, the health, of the wife, of her 
remarriage, and her rèceipt of property from other sources. Even 
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if the présent act permits the valuation and proof of contingent lia- 
bilities generally, yet tliis contingent claiin is impossible of valua- 
tion. As to future alimony, I must tliinlc that tlie decree made in 
Ee Ohalloner, and naturally foUowed by tbe référée in tliis case, was 
made hastily. The learned judge there refused to pass upon "the 
status of the money which may become due thereunder after such ad- 
judication," yet restrained suit for it for 12 months. But the bank- 
rupt is not exempt from suit generally, but only from suit upon prov- 
able debts. To deprive the wife of alimony altogether for 12 months 
seems to me unwarrantable, inasmuch as future alimony is not a 
provable debt. The injunction granted by the référée is vacated, and 
the pétition for the injunction denied. 



In re LEWIS. 

(District Court, D. Massachusetts. March 2, 1900.) 

Ko. 48. 

1. Bankruptct — Priority of Claims— Shbripf's Pebs. 

XJnder Banlir. Aet 1898, § 64b, cl. 5, giving priority of payment out of 
bankrupts' estâtes to "debts owing to any person who, by tlie laws of the 
States or the United States, is entitled to priority," fées of a sherifÊ accru- 
ing on a writ of attaehment, founded on a provaWe debt, issued before the 
commencement of proceedings in bankruptcy against the dehtor, and con- 
tinuing in force at the date of the pétition, are entitled to priority of pay- 
ment out of the debtor's estate in banlsruptcy, where the law of the state 
(Pub. St. Mass. c. 157, § 104, cl. 5; Id. § 139) givfis priority of payment 
' to such fées In insoivency proceedings. 

3. Same. 

Bankr. Act 1898, § 63a, cl. 3, providing that debts which may be proved 
and allowed against a bankrupt's estate sliall include "a claim for tax- 
able costs incurred In good faith by a créditer before the flling of the péti- 
tion in an action to recover a provable dei)t," does not exclude such claims 
from a right of priority of payment accorded to Uiem by the laws of the 
particular state. 

S. Samb. 

Bankr. Act 1898, § (Mb, cls. 1-3, according priority of payment to the 
"cost of preserving the estate subséquent to filing the pétition," and the 
"cost of administration," relate to costs directly cpnnected, with the pro- 
ceedings in bankruptcy, and do not exclude a light of priority given by 
the laws of the state to fées and costs accruing, though before the filing 
of the pétition, in légal proceedings against the bankrupt not directly con- 
nected with the bankruptcy proceedings. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
The referee's certificate was as follows: 

"I, Lewis G. Farmer, one of the référées of said court in bankruptcy, do 
liereby certify that, in the course of the proceedings in said case before me, 
the following question arose pertaining to the said proceedings, as follows: 
Whether a claim of the National Wall-Paper Company for .$40.80 was entitled 
to priority, said claim being for sheriff's fées in an attaehment on a writ in 
favor of said National Wall-Paper Company against the said bankrupt, the 
same having been Incurred prior to the date of the flling of the pétition in said 
case. The attaehment was continued after the flling of the pétition, and fur- 
ther sherifC's fées were incurred therefor, and as to those I ruled that the 
claim for the same was entitled to priority; but, as to costs incurred prior to 
the date of flling the loetitiou, I ruled that the same were provable as an ordi- 
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B«ry debt ag^jtast th» estate; to whlch the seàâ creditor objected, and deslred 
a terieyr i>f tité jndge of the ofder datte by me thereon. No objection was 
made to tbe' rollng tbat tbe costs, sub^eqnebt to tbe date of tbe flUng of tbe 
petltloB, were éntitled to piiority. And tbe said question, to wit, as to 
whetber the oosts Incurred prlor to tbe date of flling the pétition are éntitled 
to priorlty, is certified to the judge for bis opinion thereon. 

" "Lewis G. B'armer, Keferee In Banlsruptcy." 

C£|.rver & Blodgett, for creditor, National Wall Paper Co- 
R. W. & 0. F. light, for bankrupt. 

LOWELL, District Judge. The sherifE's fées in a case like thîs 
are entitied to priority in insolvency proceedings in Massachusetts, 
under Pub. St. c. 157, § 104, cl. 5, and M. §; 139, which read as foUows: 

"Sec. 104. In tbe order for a dividend under tbe preceding section, tbe fol- 
lowlng claims sball be éntitled to priority, and to be flrst pald In fuU in their 
order: • • • Fifth. Légal fées, costs, and expenses of suit, and for tbe 
custody of the property proved as preferred under section 139." 

"Sec. 139. When an attachment on mesne process bas been made and la not 
dissolved before commencement of proceedlngs In insolvency, and wben such 
attachment bas been dissolved by bond glven by tbe défendant, if the claim 
apon which the suit was commenced Is proved against the estate of the debtor, 
tbe plalntift may also prove the légal fées, costs, and expenses of .the suit 
and of the custody of the property, and tbe amount thereof sball be a prlvi- 
legad debt" 

Thèse fées, therefore, being provable debts, under section 63a, 
d. 3, are éntitled to priority by section 64b, cl. 5, of the bankrupt act, 
nniess this constniction is exclnded by some other provision of the 
act "■■' 

Section 63a, cl. 3, neither gives nor dénies thèm priority. Debts 
covered by the varions clauses of section 63a may or may not be 
éntitled to priority, according to their nature and circmnstances, 
and there is nothing in clause 3 to indicate that the debts therein 
described are excluded from priority, if the act elsewhere entitles 
ihem to it. 

^he difficulty in the way of the creditor's contention arises from 
section 64b, cls. 1-3, taken in connection with section 63a, cl. 3. It 
has been held that state laws, giving priority to wages, though in- 
èluded in the terms of section 64b, cl. 5, are yet ineffectual, because 
the whole niatter ôf virages is dealt with and regulated by section 
(»4b, cl. 4. In re Eouse (D. C.) 91 Fed. 514. In other words, al- 
ihough the laws of a state giving priority to certain debts are by 
section 64b, cl. 5, introduced into the scheme of the présent bank- 
rupt act, yet such state laws are so intrpduced only so far as the 
debts to which they give priority are not expressly dealt with as 
to priority in the bankrupt act itself. Where both a state law and 
the bankrupt act give priority to the same class of debts, the bank- 
rupt act not only controls the state law in the case of absolute con- 
flict between the two, but, by its express régulation of thèse priori- 
ties, excludes the state law aitogether. The référée appear s to hâve 
thought that section 64b, cls. 1-3, so deals with and régulâtes the 
priorities given to ail costs that the creditor's costs hère in issue, 
-which were présent to the considération of the législature, as is 
Bhown by section 63a. cl. 3. are excluded from the priority allowed 



IN RE ROME PLANING-MILL CO. 937 

th.em by the state law. With considérable doubt, I bave reacbed 
the opposite conclusion, and am of opinion that the provisions giving 
priority to certain costs in section 64b, cls. 1-3, do not so cover 
the whole matter of costs ag to exclude the costs mentioned in sec- 
tion 63a, cl. 3, from the priority given them bj' the law of Massa- 
chusetts. The costs dealt with in section 64b, cls. 1-3, are costs 
directly connected with the proceedings in bankruptcy. The costs 
dealt with in the Massachusetts statute hâve no direct connection 
with proceedings in bankruptcy or insolvency. Thej' are dealt with 
in a part of the Massachusetts insolvency act quite différent from 
that which provides for the payment of costs and expenses in in- 
solvency proceedings. See Pub. St. c. 157, §§ 56, 102, 140. That 
they should hâve priority does not seem intrinsically more unrea- 
sonable in bankruptcy than in insolvency. The décision of the 
référée is reversed, and the claim is declared entitled to priority. 



In re KOMB PLANING-MILL CO. 

(District Court, N. D. New York. March 5, 1900.) 

1. Intolukttaky Bankruptcy — What Constitutes Insolvency. 

An issue as to the solvency of the respondent in a pétition in involuntary 
bankruptcy at the date of the alleged act of bankruptcy must be deter- 
mined by the question whether the aggregate of his property at that time, 
exclusive of any property conveyed or eoncealed in fraud of credltors, was 
suffleient in amount, at a fair valuation, to pay his debts. 

8. SaME— FiNDING OF ReFEREB. 

Where a pétition in involuntary bankruptcy Is referred to a référée In 
bankruptcy to flnd and report on the question whether the respondent was 
Suivent or Insolvent at the date of the alleged act of bankruptcy, his con- 
clusion, based on the examination of witnesses as to the extent of the 
respondent's liabilities and the value of his property, will not be set aside 
by the court on review, unless plainly contrary to the évidence. 

In Bankruptcy. 

This matter was before the court on a previous motion to conflrm the report 
of the référée. 96 Fed. S12. Pursuant to the décision then made the matter 
was referred back to the référée to make a flnding upon the question whether 
or not the Home Planing-Mill Company was insolvent on the 17th day of Octo- 
ber, 1898. On the 8th day of December, 1899, the référée liled a report In 
which he flnds "that on the 17th day of October, 1898, said corporation was 
insolvent and unable to pay its debts in full and that its assets at a falr 
valuation were not of suffleient value to pay the debts of the said corpora- 
tion." Exceptions were flled to this report and the matter is again before the 
court upon thèse exceptions and motion to confirm. 

Risley & Love, for creditors. 

Oswald P. Backus, for alleged bankrupt. 

COXE, District Judge. The sole question to be determined is 
whether the alleged bankrupt was insolvent on the 17th day of Oc- 
tober, 1898; if so, an adjudication must foUow; if not. the pétition 
must be dismissed. "A person shall be deemed insolvent within the 
provisions oî this act whenever the aggregate of his property * ♦ • 
shall not, at a fair valuation, be suffi cient in amount to pay his debts."" 
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Spçtioin 1,, subd. ISv vTte tot^l ,Ji§l)m<i^e% are agreed upon. Qn,all 
hapds to be 110,588., i . l'û.order tojji^gihe assets to a sumip excéss 
oi tbis figure the plant of the Company is pl^ced at 17,107, thç ac- 
counts , receiyable at 12,823^ the good, will at $6,127 aad tUe tbols, 
machipery, stock and materials at,$9il67. Manifestly the valuation 
thus placed upon thé çeal estate is too bigh. By the terms of the 
contract flnder whicb; the company ,beld title the vendor could at any 
time déclare the same fprfeited for, a breach of its conditions and 
take possession of the property witb aU the improvpments thereon. 
As there ^j'-asia default at the time the jijdgments wefe entered this 
fact should.be considered in fl^ing the Tftlue. Indeed, a few days 
after the judginents were entered ^JÎeTiçcidpr actually topk possession 
under the contract and the créditer» «btained nothiug,fronx the real 
estate. The sum of $2,823 — debtS; due, tbe company^s found by the 
référée torbe uncolleetible. The go^d will is conceded to be nnavail- 
able as an'asset and the tools and machinery are placed at too high 
a value in view of the sheriff's inventoey at $6,463 and the sale at 
public auction a week later for $3,025. There is testimony that the 
value of the plant wSs biit $2,800 éhd' the value of the stock but 
$5,663, but e^ien if the value of, the,, former be fixed at $^,500 and of 
the latter at $6,500 there wouid still be insufflcient property to pay 
the debts.,, ,The référée bas twice exaiïiiteed this question and bas had 
the advan'tage of seeing and hearingthè' '«vitnesses, Even if it be ad- 
mitted that the question of façt is a close one no suflicient reason has 
been advaneed for disturbing bis finding. It cannot be denied that 
the Company is hardly in a position t'oaék that any doubtB which may 
arise shall be resolyed in its favor. The judgtoentâ obtained by the 
comp^y's,','ti'éasurer ànd his wife hâte W#t awayéyeiy, vestige of 
property fi-iom thie gênerai creditors. Tii9:t this procèeding was in 
conflict with the spirit of the bankruptcy law cannot be controverted. 
Ttére sho'tild be the usnalorder of âdjuditâtion. ;'/■■ 



,^." ; i;\(Clreuit Çoiirt, S.,D::New y<>rk; Januarj/ 22, ;1900.) '. 

'•' ■ '',:■■'■' ,1,,^ ',' " ■; ■ -No. 2AQ1. ■ ] 

OUSTOMS DOTIBS— RbVIBW OF APPKAISAL— SUFMCIEÎÎCT OP PrOTEBT. 

• ; The fact that the protest of an impotter against an assessment for duty 
, falls to stat« under what provision ori what law It is claimeâ the merchan- 
dise should be assessed doeaoïot render it insufflcient, where, on appeal, the 
right paragraph is found and the correct duty imposed. 

This is an application by 'the oolledtor of custom at New York for 
a review of the décision of the board of gênerai appraisers. 

The aiityi wai. assesaéd at 80 per cent, ad valorem, as ■wlthin the spécifie 
enumeratlon of^xjller or other plate . iron; pr ^g^eel valuled ab<we li^, cents, and 
nfl(t çver 4 c^ts, per pound,.in paragraph 114 ,o^ the tarifC, aot of August 28, 
18&4. The Importer protestéd t;|iàt the duty should fee assessed at 1, 2/10 cents 
për pound, but wîthout statlûg lihdeir whàt Seetlôil qf the âct (or_ahy àct) this 
was provided f or. Ttie board of gênerai appraisers declded that 'the merchan- 
dise was shéet steel in strips, ftnd'inearly all:îsyas,valued at above4 cents per 
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pouud, and was similar to the steel in U. S. v. Wetherell, 13 C. C. A. 264, 65 
Fed. 987. The protests were therefore overruled, and tbe appraisal of the col- 
lector of customs affirmed. 

Curie & Smith, for importer. 
Clias. 1). Baker, Asst. U. S. Atty. 

WHEELEE, District Judge. Tlie protest does not point out the 
paragraph claimed under, iu the act of 1894, imported under, nor 
that law, nor any law, as the foundation of the protest. Otherwise, 
it is like that in U. S. v. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 
42 L. Ed. 1167, which pointed out the claim as "under existing laws." 
Such claims are, of course, under law and existing laws, and this 
distinction seems to be without adéquate foundation. Under the 
protest the right paragraph was found, and the correct duty has been 
exacted. This would seem to be enough, there being no one wronged 
complaining or to complain. Décision affirmed. 



NUXN, Collecter, v. WILLIAM GERST BREWING CO. 

(Circuit Court of Appeala, Sixth Circuit. February 12, 1900.) 

No. 744. 

1. Intekkal Revenub— Amkndmbnt of Stathte— TrME OP Taking Effect. 
The tariffi act of 1897, which, among other things, amended Kev. St 
§ 3341, did not take efïect until It was signed by the président, at 4 
minutes past 4 o'clock p. m., Washington time, on July 24; and, where 
matetial in a case arising under such section, the exact tlme of jie taking 
elïect of the amendmi^nt may be shown. 

3. Same — Discount on Béer Stamps— Effect of Amendment of Statotb. 

Under the provision of Rev. St. § 3341, before its amendment by the 
Dingley tariff act of 1897, allowing a discount of ly^ per cent, on béer 
stamps purchased by a brewer "and by him used in his business," as 
construed by the treasury departnient during the 30 years it remained 
in force, the purchaser of such stamps was entitled to the discount at the 
tlme of the purchase, where the stamps were afterwards used in hia 
business; and where stamps were purchased on July 24, 1897, but before 
the signing by the président of the act eontalning the amendment, the 
purchaser is entitled to the discount, although the stamps, in due course 
of business, were used on later dates. 

Tn Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was a suit brought by William Gerst, the défendant in error, trading 
under the firm nauie and style of the William Gerst Brewing Company, to 
recover of D. A. Nunn, United States collecter of internai revenue for tbe 
Fifth collection district of Tennessee, the sum of ,$810.75. This sum was paid 
under protest to Collecter Nunn, by reason of an alleged erroneous and illégal 
assessment made by the commissioner of Internai revenue. The cause was 
begun in the chancery court of Davidson county. Tenu., and was removed t» 
the court below on the pétition of the défendant, under section 643 of the 
Eevlsed Statutes of the United States. There is no dispute as to the facts, 
and they are correctly set forth in the déclaration which the plaintiff was re- 
qulred to iile upon the law side of the court below after removal. On .July 23, 
1897, about noon, the manager of the Gerst Brewing Company telophoned the 
office of the collecter of Internai revenue an order for béer stamps, the total 
face value of which amounted to $10,810. The communication was had by 
the manager with a deputy collecter in charge of béer stamps, and he replled 
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that they could not be dellvered that day, but would be eounted oot and would 
be ready for delivery the next momlngi The next morning, July 24, 1897, 
abôut 9 o'clock, the manager of the breW-lng company called and was given 
the stamps, paying therefor $9,999.25, in accordance with the provisions of 
section 3341 of the United States Revised Statutes, and was allowed a dis- 
count of 7% per cent, on the face value of the stamps, of $810.75. At the time 
the order was given, and on the 24th of July; 1S97, when the stamps were 
dellvered, the brewing company had a sufflcient quantity of béer on hand, 
ready for market, to use the stamps bought On July 24, 1897, at 4 minutes 
past 4 o'clç»ck ia the aftemoon, the président slgned the Dingley tarifi: act, 
which rçpeialed the provision of section 3341 of the Revised Statutes provid- 
ing that ;'thë commissioner of internai revenue shall allow ujwn ail sales of 
such [béer] stamps to any brewer, and by hlm used in his business, a déduc- 
tion of seven and a half per centum." On the 30th of July, 1897, the com- 
missioner of, internai revenue instructed the fiolleotor to collect from aU brew- 
ers in his district the discount of IVn per cent, which was allowed by hlm on 
béer stamps' dellvered by hlm on or àfter July 24, 1897, without regard to 
date of order of Such stamps. The Gerst Brèvi/iEg Company was accordingly 
assessed $810.75, the amount of the discount allowed on the morning of July 
24, 1897, already referred to. The assessmçnt was pald under protest on 
March 21, 1898. An appUcation was made to hâve the same refunded, but 
the application was rejected. Therefore on June 22, 1898, this suit was begun 
as already stated. The case was tried without the intervention of a jury, 
and judgment was given against the colleçtor for the amount of the assess- 
ment, with làtèrest from the date when it was' pald. 

Abram M. Tillman, U. S. Atty., for plaintifl in error. 
John Kuhm & Son, for défendant in error. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). It ia 
urged on behalf of the United States that the judgmeùt of the court 
below was erroneous for two reasons: First, it is said that the 
Dingley açt, though not signed ûntil i o'çlock on, July 24, 1897, 
became law, and operative by relation from the flrst moment of the 
day of its approval (that is, from and after midnight of July 23, 
1897), and that therefore when the tooney was paid for the stamps 
the provision of section 3341, allowing the 7^ per cent, discount, 
was not the law; second, it is contended that under section 3341, 
Rev. St., as it was before amended, no right to a discount arose un- 
til the stamps had been used in the business of the brewer. It is 
argued that by the purchase of stamps the brewer does not pay the 
tax, that the fax is paid only when the stamps are afflxed to the 
barrel for the purpose of putting the product on the market, and 
that before the stamps purchased in this instance were so used sec- 
tion 3341 had been repealed. 

In the case of Carriage Co. v. Stengel» 37 C. C. A. 210, 95 Fed. 
637, we had occasion to consider the question of the right to in- 
troduce proof to show the exact time wheh the bill passing congress 
taies effeçt by virtue of the signature .of' the président. We there 
found and stated the law to be that in the absence of proof there 
is a presumption that the act was signed on the flrst minilte of the 
day when it tôok eflect, but that it was compétent to show by proof 
the exact time when the law was approved by the président, and that 
when this was made to appear the law could only be given eftect 
from that time. In addition to the cases cited to sustain this view 
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in the Stengel Case, we may refer to a considération of the question 
in respect of this verv act in U. S. t. Iselin fC. 0.) 87 Fed. 194; U, 
S. V. Stoddard (C. C.f 89 Fed. 699; s. c, on appeal, 34 C. C, A. 175, 
91 Fed. 10O5. The case of U. S. v. Iselin (C. C.) 87 Fed. 194, con- 
tains a very fuU discussion of tlie subject by tlie board of gênerai 
appraisers. It necessarily follows that the law was not in force at 
the time the stamps were bought and the discount was allowed. 

The averment of the déclaration as to the time when the stamps 
purchased on the morning of July 24th were used is quite indeflnite. 
It is that "some of the stamps (the exact amount will be shown) 
were actually used and aflSxed to packages and effaced, as required 
by law, during the 24th of July," and the évidence upon this point 
is that they actually did use on the 24th of July some of the stamps, 
and used the remainder afterwards in a comparatively short time. 
The question, then, is whether a brewer is entitled to a discount on 
his stamps before they are used, if they are used in the business. 
Section 3341 of the United States Eevised Statutes is as follows: 

"The eommissioner of internai revenue shall cause to be prepared, for the 
payment of such tax, suitable stamps, denoting the amount of tax required 
to be paid on the hogshead, barrel, and halves, thirds, quarters, sixths and 
eighths of a barrel of such fermented liquors (and shall also cause to be pre- 
pared suitable permits for the purpose hereinafter mentioned), and shall fur- 
nish the same to the collectors of internai revenue, who shall each be required 
to keep on hand at ail times a sufficient supply of permits, and a supply of 
stamps equal in amount to two months' sale thereof, if there be any brewery 
or brewery warehouse in hls district; and such stamps shall be sold, and per- 
mits granted and delivered by such collectors, only to the brewers of their dis- 
trict respectively. Such collectors shall keep an aceount of the number of per- 
mits delivered and of the number and value of the stamps sold by them to each 
brewer; and the eommissioner of internai revenue shall allow upon ail sales 
of such stamps to any brewer, and by him used in his business a déduction 
of seven and a half per centum. And the amount paid into the treasury by 
any eoUector on aceount of the sale of such stamps to brewers shall be In- 
cluded in estimating the commissions of such collecter." 

Section 3339 fixes the tax on fermented liquors. The last clause 
of the section provides: 

"The said tax shall be paid by the owner, agent or superintendent of the 
brewery or premises in which such fermented liquors are made, and In the 
manner and at the time hereinafter specifled; that every brewer shall obtain 
from the collecter of the district in which his brewery or brewery warehouse 
is situated, and not otJierwise, unless such collecter shall fail to furnish the 
same upon application to him, the proper stamps and shall afflx upon the 
spigot-hole or tap (of which there shall be but one) of every hogshead, etc., in 
which any fermented liquor is contained, when sold or removed from such 
brewery or warehouse (except in case of removal under permit as hereinafter 
provided) a stamp denoting the amount of the tax required upon such fer- 
mented liquor, in such a way that the said stamp will be destroyed," etc. 

The brewer pays the tax by buyiiig the stamps. He secures the 
benefit of such payment, to wit, the removal and sale of béer from 
his brewery or warehouse, by flxing the stamps to the package in 
which the béer is contained. It appears from an examination of the 
régulations adopted by the eommissioner of internai revenue and 
the secretary of the treasury that the practical construction of sec- 
tion 3341, since its passage, July 13, 1866 (14 Stat. 165), and its 
amendment, June 6, 1872 (17 Stat. 246), is that the discount of 7^ 
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per iéentnm is to beallowed.at thetime the stamps are sold. Tîie. 
faipm èflapplication provided bytlife régulations of the revenue de- 
pawtbieiit, >upon wbicliMStamps are ;tt îssue, 8ho:w6 a dalculatiOn of 
tMioMffa'ce value of the stamps,. -foltowed by a déduction 'ofiT^ 
per ueirt.jiand a footing of: the net total of the value of the stamps. 
The langîuage of the section willeaslly bear two constructions. The 
phrase' '<by himused in liîs business?^ may be construed to be a post- 
poûemeat bf the time f or allotying a discount until the stamps hâve 
been èsèdiin the business^ or it tiiay be held to meaù thaf the dis- 
countij» tobe allowed on ail sales of staiaps "by him to be nsediin his 
busines»,'' 09? iii other iwords "stamps purchased for 'the purpoee of be- 
ing oseâln the business;"' The pràctical construction pirtapon the 
section byAe departmént siastains the latter interpretâ-tion. The al- 
lowarice 'hab always been made upod the sales at thètime the sales are 
madéand-^he stamps ha'vebeendelîvered to the brew^ers upon their 
formai aipplitiâtlontherefor, prépa^ed'in accordaoce with the rules of 
thè dépairtmeût, for thé face vaine ôf thé stamps less the discount. 
The eff ect of soch 30 years' constru ction of the statutes by those who 
are chargëd witït Its ehforcement is tcontrolling. The; casés are se 
numeroW's 0,11 this point, aîi^ the ppmciple is so wéfl Settied, that cita- 
tions ^re hardly necessary, i IJ. S, v. tfnion Pac. E. Co., 148; U. S. 562, 
13 Sup. Ot. 724, 37 L. Ed. 560; V. S. v. Alabama Û. S..K. Co., 142 U. S. 
615, i2Sup. et. 306, 35 L. Ed. 1134; Pehnoyer v. McConnaughy; 140 U. 
S. 1, ïl' gflp, Ct. 699, 35 L. Ed. 363 ; ' Eobértson f. Downing, 127 U. 
8. QQi, 8, ^lîp. et 1328, 36 L, Ed, ^9; fîeatli v. Wallace, 138 U. S. 
573, 11 Sop. et. 380, 34 L; Ed^ 1063 ; i U. S. v. Johnston, 124 U. S. 
236, 8 Sup. Ot. 446, 31 L. -Ed. 389; U. S. v. Hill, 120 U. S. 169, 7 
Sup. (3t 510, SdE. Ed. 6^7. The executive construction of an act 
is npt cqnclu^iye, but whej-é theré is,i4o'ibta,bbuti^^ statftte it will 
be foUowed unless there are cogent iPeasons to jthe contràry. We 
flnd none hère. The stamps which were purchasôd on the morning 
of July 24,(1897, and upon which the discount was then allowed, 
vpere used in due course of business. The right to the discpunt ac- 
crued at tbie tipie of the purchase of the stamps. , lïâd the stamps 
not beeu: ijtsed. i,n the business of ihe brewery, otiier questions might 
hâve arisen. ; As it is, the action of the court below in giving judg- 
ment to the plaintiiï was cleàrly right, and the judgment is af- 
firmed. 



DE BABA T. UNITED STATES. 
(Circuit Court of Appeals, Sixth Olretilt. February 12, 1900.) 
:: No... 76». , ■ 

1. iNDinTMENTs— CoiJBOLiDATioN— Habba's ,CORP0S— Scope— Rkview. 

Errot" In tbe' consolidation df iuatotments cannot be Inqulrëd Into 1h 
haijeas corptH^proceedlngSj sinpf! suGhwWt cannot S6rv« as a writ of error, 
where 4^,coui^ haS: acted, wittiln Its jurlSjdictioj:^ , ,,/::. 

2. SAMB— J;XCES^1V|;|,SBNTBN0E— DiSCHARGB. 

Prier to ilié expiration of tliat part of à terni of imprisonment that a 
court cotild leèàlly impoise; a prikoner ■Wlll not be discliatgeà on liabeas 
-ffnnus on "ftiè'grdiind that the court had imposed an excessive sentence. 
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Àppeal from tlie District Court c* the United States for the Southr 
ern Division of the Eastem District of Michigan. 

HarlanCleveland, for appellant. 
Wm. D. Gordon, U. S. Atty. 

Befors TAPT, LUETON, and DAY, Circuit Judges. 

DAY, Circuit Judge. Edgar De Bara, being in custody of the 
superintendent of the house of correction, at Détroit, Mich., in pur- 
suance of a sentence and judgment of the United States district court 
for the Northern district of Dlinois, flled his pétition in the district 
court of the United States for the Eastern district of Michigan, pray- 
ing allowance of a writ of habeas corpus, to the end that he might be 
discharged from custody. Upon hearing the court denied the prayer 
of the pétition, and dismissed the same. An appeal was allowed to 
this court, and the correctness of the judgment of the district court 
is now before us for review. It appears from the transcript of the 
record filed in the case that on the 5th of May, 1898, an indictment 
was returned against Edgar De Bara and one FannyDe Bara for 
violation of section 5480 of the Kevised Statutes of the United States 
(1 Supp. Eev. St. p. 694), charging in three courits separate viola- 
tions of said section. On the Ist of June, 1899, in open court, iîi the 
présence of the défendants and with their consent, it was agreed that 
causes 3,007, 3,008, 3,009, 3,010, 3,011, 3,012, 3,013, 3,014, 3,015, 
3,016, and 3,017 should be consolidated and tried with "this cause" (en- 
try to that efEect being made in said cause No. 3,012); that ail of said 
causes should be tried by the same jury. It was therefore ordered by 
the court that said causes be consolidated. The causes, other than 
3,012, in which a copy of the indictment is set forth in the transcript 
of the record, are said to be indictments for violations of the section 
of the statutes above referred to ; each indictment, as in the case 
of indictment No. 3,012, containing three counts. From the tran- 
script of the record, it does not appear very distinctly as to the nature 
of the cases otïipr than 3,012, in which the indictment is set forth; 
but, upon the statemènts of the pétition for allowance of the writ and 
of counselin presenting the case, it may be taken that each of thèse 
was an indictment for offenses similar to tho^ charged in No. 3,012. 
"Upon the same day upon which the ôrder of consolidation was made, 
défendants having pleaded not guilty to the indictments in ail the 
cases, trial '(vas had to a jury. On the 5th of June, 1899, the jury re- 
turned a verdict finding the défendants guUty as charged in ail the 
counts in cases Nos. 3,009, 3,012, and 3,015, and on counts 2 and 3 in 
indictments 3,007, 3,008, 3,010, 3,011, 3,013, 3,014, 3,016, and 3,017. 
Motion for a new trial having been overruled, judgment was pro- 
nounced as f oUows, on June 17, 1899 : 

"Came the parties by tUelr attomeys, and the défendant In hls own proper 
person,- in the custody of the marshal, to hâve the sentence and the judgment 
of the court pronoiinced upon him, he having heretofore, to wit, on the 5tli 
day of June, 1899, one of the days of this term of court, been found guilty 
by a Jury In due form of law as charged in the Indictment flled hereln against 
him; and the défendant being askpd by the court if he bas anything to say why 
the sentence and judgment of the court should not now be pronounced upoQ 
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him, and showing no good and sufflclipnt reason why sentence and Judgmient 
shbuld not be prôDoTinced, It Is tliereforç'coins|idered by the côlirt, and'as the 
sentence and Judgment 4f the court, uponthe Verdict of guilty<so rendered by 
the jury as aforesaid, that the défendant, Edgar De Bara, be conûned and im- 
prisoned in the house of correction, at- Betrolt, in the stàte crf Michigan, for 
and durlng the term of three years." ; . 

Prior to the passing of sentence^ on June 17, 1899, an order was 
made that a noUe prosequi be entered as to tlie flrst count in eacli 
of the «saseBinumbered 3,007, 3,008,, 3,010, 3,013, 3,014, 3,016, and 
3,017. On, the 20th of June, 1899, an order was entered in said 
record of case nnmbered 3,012, :as;Oonsolidated, that the sentence im- 
posed iipoû said Edgar De Bara begin 'to< run at noon, on June 20, 
1899. In, the pétition âled in the district court for the allowance of 
the writ, it was alleged that the court had no authority to sentence 
the petitJoQer except as granted by section 5480 of the Eevised Stat- 
utea; thftt said trial and sentence was a violation of said statutory 
provision. It further states that the court had no jurisdiction to or- 
der a trial upon a consolidation of the 11 indictments; that the max- 
imum punishment by imprisonment should not exceed 18 months, or 
a fine of |500, or both; that the sentence of the court for 3 years is 
whoUy unaulàorizèd, illégal, and void. , 

Section 5480, which prohibits and punîshes any use of the mails of 
the United States for fraudulent purposes, provides a penalty for 
each violation of such section, as foUows: 

"Shall ùpôn conviction be punishable by a fine of not more than $500 and 
by imprilsônmênt for not more than elgliteen months, or by botli- such punish- 
ments, at tlfe discrétion: of, the court. The; Jndlctment, Information, or com- 
pialnt may; severally chaîne offenses to the number of three when committed 
within thé same six calendar montijS; but the court thereupon shall give a 
single sentence, and shall proportion 'the punishment especlally to the degree 
in which the abiise of the postofflce establishment enters as an instrument 
into such Itaildulent scheme and device." ' 

As to the alleged error in consolidating the indictments, ît appears 
in the récor4 that this was done with the consent of tte appellant, 
and whether erroneous or not it is immaterial now t0;^quire. This 
is not a prpceeding in error, and mère assignments oférroPi cannot be 
inquired into in a proceeding in habeas corpus. This, point was dis- 
tinctïy p^sed upon bytiiis court in Howard v. XJ. S., 21 5. C. A. 586, 
75 Fed. 986, 34 L. È. Â^ 5Cli9, where it was held that tbi^ question of 
alleged ejrror in the order, of consolidation could only be reviewed up- 
on a wriï of error after exception had beeii taken in the court below. 
In the Howard Case it was also determined that the order of consoli- 
dation diid Hpt make one case of the several indictments. It does 
not very clearly àppear whether the district court in Illinois in pass- 
ing sentence upon De Bara predicated its action ûppn ^, conviction 
had under the indictment in case No, 3,012, or upoi^ tbie conviction 
upon ail the indictments, nor, in the view we take of this case, is it 
necessary to Cftnstrue this judgment. As we havèah^^dy said, it is 
not the pffiçeof the writ of habeas corpus to serve 0,a a writ of error. 
It ean only be granted in cases where the court bas exceeded its au- 
thority, and has undertaken to act beyond its powéï and jurisdiction. 
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Li Ex parte Virginia, 100 U.S. 339-343, 25 L. Ed. 678, the court, 
Bpetddng by Mr. Justice Strong, uses thie language: 

"In Ex parte Laage, 18 Wall. 163, 21 L. Ed. 872, It was ruled, after an 
examlnation of aathoritles, that wben a prisoner shows tbat he is beld under 
a Judgment of a fédéral court, glven wlthout authority of law, this court, by 
writs of babeas corpus and eertiorari, •will look into tbe record, so far as to 
aseertain whetlier that is the fact, and, If it is to be found so, will discbarge 
him. Mr. Justice Miller said, in delivering the opinion: 'The authority of the 
court in such a case, under the constitution of the United States, and the four- 
teenth section of tbe judiciary act of 1789, to issue tbis writ, and to examine 
tbe proceedings in the inferior court, so far as may be neeessary to aseertain 
whether that court bas exceeded its authority, is no longer an open question.' 
Whlle, tberefore, it is true tbat a writ of habeas corpus cannot generally be 
made to subserve the purpose of a writ of error, yet wben a prisoner is held 
wlthout any lawful authority, and by order beyond the jurisdiction of an in- 
ferior fédéral court to make, tbis court will, in f avor of liberty, grant tbe writ, 
not to review the wbole case, but to examine tbe authority of the court below 
to act at ail." 

Similar language was used by Mr. Justice Miller in Ex parte Yar- 
brough, 110 U. S. 652, 653, 4 Sup. Ct. 152, 28 L. Ed. 274: 

"Tbat tbis court bas no gênerai authority to review, on error or appeal, tbe 
judgments of tbe circuit courts of tbe United States, in cases witbin their crim- 
inal jurisdiction, is beyond question; but it is equally well settled that, wben 
a prisoner is beld under tbe sentence of any court of the United States in 
regard to a matter whoUy beyond or wlthout the jurisdiction of that court, 
It is not only within the authority of the suprême court, but it is its duty, 
to inquire into tbe cause of commitment, wben the matter Is properly brougbt 
to Its attention, and if found to be, as cbarged, a matter of whlch such a court 
had no jurisdiction, to discharge a prisoner from confinement. Ex parte Kear- 
ney, 7 Wheat. 38, 5 L. Ed. 391; Ex parte Wells, 18 How. 307, 15 L. Ed. 421; 
Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872; Ex parte Parks, 03 U. S. 18, 
23 L. Ed. 787. It Is, however, to be carefully observed that tbis latter prin- 
ciple does not autborize the court to couvert tbe writ of habeas corpus into a 
writ of error, by which the errors of law committed by tbe court tbat passed 
the sentence can be reviewed hère; for if that court bas jurisdiction of tbe 
party and of tbe offense for which he was tried, and bas not exceeded its 
powers in the sentence which It pronounced, this court can inquire no further." 

What sentence, then, did the district court of Illinois pronounce in 
the case which is beyond its jurisdiction and power? An analysis of 
section 5480 shows that, under its provisions, an indictment may be 
framed so as to cover three offenses committed within the same six 
calendar months, but the court thereupon shall give a single sentence. 
This section is not to be construed as limiting the number of offenses 
for which indictments may be returned within the period of six calen- 
dar months, but the ûumber of offenses which may be joined in the 
same indictment when committed within that period. In re Henry, 
123 U. S. 372, 8 Sup. Ot. 142, 31 L. Ed. 174. When a person has been 
found guilty under such indictment, whether he be convicted upon 
one or more of its counts, the law provides there shall be a single 
sentence. This sentence is clearly laid down in the tenus of the act 
itself , which provides for a fine of not more than $500, and imprison- 
ment not exceeding 18 months, or both punishments, in the discrétion 
of the court. Therefore, if the order of the court be construed as 
imposing a sentence for the conviction under the indictment in case 
ÎNo. 3,012, upon which a conviction was had upon ail three counts, 
Ihe court could pass a sentence fining the prisoner not exceeding |500, 
S9F.— 60 
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aÈdidmptîbotiiig.liim not moi« tKaîi.lÇ.moiiths. If ttLé sftntfncë be' 
coQBtroed to bave been pàssed in porspance of à cônviéticp QpijaJl of • 
th.€ iBdictments, then it "was withln |b.e proTince of the cowpt to pass 
ctlàiiMàfifie Sentences upon the inâictaents, not exceedinç le moQtks 

itt el'èb fià^é; thé imprisonment upft^tlie one to cotûlfietice upon tbe 
ternii^àtion of thjfe,û!^be?, and toi = ïdi]É)Osé à âne not exfjëeding $500 
in eaoh case. Tbis pftiotiwaa expuëissly ruled in^^owarji's Case, 21 
C. p. AUB86, 75 F€dl 986, 34 t. B. A. 509; aûd it is not necessary to 
repeàt tbë rëasoning tipdn wbich. tHat!*conclusion was reached, or to 
againdtêtbpautborities'By'^^ For "tbe purpose 

of tbjs ppoceeding, it may be taken as witbjn tbe power of tiptcoùrt, 
to bave sentenced the prisoner upon conviction upon eacb indictment, 
or upôna single indic*&nent, within tbe litaitations just stated. Ex- 
aminingtbé sentence a^lttially passèd, wë find tbat tbè /court fixed 
tbe term of imprisbnment at 3 years, but tbat tbe àppëllant bas not 
yet .^eryed the term of, 18 month% for which be migbt bave been 
legally sëhtençed. Tbë tefm ofimpriàôiliiaentwbiçb tbë, court could 
bave imposed, within tbe clear liiriitis bf its power and juWsdîction, 
bas nQt yët ëxpired, ama,''à^ bas gone beyond 

tbe poisfi#! gpànted înîlhe statut^, itïie question noXv J)resented is, 
sbould tbe writ be grantëd and the pjpisoner diecbarged whlle be is 
vêt serviÉ^'witbin tbe itimé for wbich be migbt lawfuUybave been 
sentenï;ëdf 'Tbereis ctosiderable confiiez ëf autboWty'in tbe state 
deciSiifii^:;?^^ ^tQ thé ëffëCt of a séùtëbci^ ib ex:cess of ïbe pdWers, of the 
court* « does not seerorio us profltq,tple to reviëw tbêm berëi We 
tbink Fthe icaée "is sufilcieïïitly determined by prînciplies laid down in 
the déciâibtisi of tbe stiptéffle court of iie United Sfetés. ^lù thfr ease 

of ;n./t;fi4iièr;:i5i|i.;,s;'2ïî8,l^ :^p,,ot.;826,:âè„.tÀ ,|d.- i^, inm- 

courie oir^ careful àndfBll discu^joR> of the rules lipp^^^ to tbe 

jurisdiction of: courte in criminal cases, Mr^ Justice iBieldj in stating 
rates applicable to ail rf them, by wbiëhthe juriëdictioti àS to a par- 
ticiilàr judêniëiit of tbe Court in âucb'îéasëy liiày bë dértë)*tnîtiëd,' aûiôiig'' 
oiher?tbings.*(ayis^:- ■■! >■■ v-;,:.-; - :"■';=.■,(;,, ■■.::^ :!>::s ..-^r,; ,.■,.-,■; ... ■^■)' 

■;i"When,the Jnéy hlive ïenilèred their vëîdtoti, tHé bourt hàs-ito! pronounce tW: 
proper- Jfltagjpsçiitj upon »Hçh:-K«rjatet, , aud .thç >îaw, lU; |>re8Ç)r>l}iog i the pupi^ht, 
j. -.1.1 i- ..V- ^^-^ -^ ^^. ^..,. __ ,,.- ______ „ ,. siipuia be toi-, 

éxcéeflâ 

question o< ssiJflib'!aiffica% «iilies, ; wilch Ha» been iâiefKMiie* -of In diteEéiit 
w^ys, and; thftys.ikç.tp tfte l»aiW>t7 ot aduâgment wWch(!exçeefl8,.liï Its çxtent 
the duratlopL,9ft.tlp»e,DrescrAl?fid,l>y la^Wv i WJth o^y comts ^nd Judgfjs,— per- 
haps wlth the, majority,— s'uc^ Judgmènt la considérèd Vjiud to the extent t6 
■whlch thelàWallowed Ititd'b'ê'entered;' ttrid' only void ifôi* thé éxoess. Pollo*- 
Ing ftùt this argiamient, ît I^f urther clàiriaed thiat, ttierêtcr^ ithe writ of hâbètta 
corpus daujallî si» Invokçdl fpir;;th«;r.ellçf oîra. party untll th« tlme has expiredi 
to.jWhlch,tUe^u^gpient;Slïoiflà,l)ia,Te laeen Ujpltç^^^^^ ,; ^^ ,, , , 

: It \É ttueitiiei question; bere was not directly. made in tbat icase. 
As Mr. JusiiiGe Meld saya, itrwas only onè of spéculative interest^foirf 
tbere waêi b&î excess ofiïpunisbmentninijthe sente^icé, in tbat caee^; 
Stin tbe intimation as to Iheiweigbt ol tbeauthocitiéa, as wellas the 
reasoniing<ïof:tbècdurti point strongly in thiô diïfection ©f holding the 
rule tobethiat , ai sentence is valid to theiestent tbat iÉis authorized 
by law, àittd vtrid only as tp tbe excesswi The questitoi was under 
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considération in U. S. V. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 
L. Edi 631. The opinion is by Mr. Justice Jackson, and hé says : 

"AVithout undertaklng to review the authorltles In thls and otlier courts, 
we think the prlnciple Is established that, wUere à court bas jurisdietion of 
the person and of tbe offense, the imposing o£ a sentence in excess of^what 
tbe law permits does not render the légal or authorized portion of the sen- 
tence void, but only leaves sueh portion of the sentence as may be in excess 
open to question and attack. In other words, the sound rule is that a sen- 
tence is légal so far as it Is withln the provisions of law and the jurisdietion 
of the court over person and offense, and only void as to the excess when sueh 
excess is separable, and may be dealt wlth wlthout disturbing the valid portion 
of the sentence. ♦ • * Under a writ of habeas corpus, the inquiry is ad- 
dressed, not to errors, but to the question whether the proceedings and the 
judginent rendered thereln are, for any reason, nuUities, and, uuless It is af- 
flrmatively shdwn that the judgment or sentence under whlch the petitioner is 
confined is void, he is not entitled to his discharge. It may often occur that 
the sentence imposed may be valid in part and void in part, but the void por- 
tion of the judgment or sentence should not necessarily, or generally, vltiate 
the valid portion. Kev. St. § 761: 'The court, or justice* ûr judge shall pro- 
ceed in a summary Way to détermine the facte of the case [in habeas corpus] 
by hearing the testimony and arguments, and thereupon to dispose of the 
party as law and justice rèqulre.' There is no law or justice in giving to a 
prisoner xelief imder habeas corpus that is équivalent to an acquittai, when, 
upon writ of error, he could only hâve secured relief from that portion of the 
sentence which was void. In the présent case the flve-year term of imprison- 
luent, to which Pridgeon was sentenced, cannot properly be held void because 
of the addltional imposition o£ 'hard labor' during his confinement. Thus, in 
Be Swan, 150 U. S. 637, 653, 14 Sup. Ct 230. 37 L. Ed. 1211, it Is stated that, 
"aven if it was not within the power of the court to reqUlre payment of eosts, 
and its judgment to that extent exceeded its authority, yet he cannot be dis- 
charged on habeas corpuS' until he has perf ormed so much of the judgment, or 
served ont so; much of the sentence, as it was witliln the power of the court 
to impose.' " 

Under a writ of habeas corpus the inquiry is, does the judgment ex- 
ceed the authority of the court, and is the prisoner serring under a 
sentence beyond the power of the court to impose? 

It is true that the cases wherein the writ has been denied, because 
a part only of the sentence was within the power of the court to im- 
pose, hâve generally been those in which the judgment was of a clearly 
separable nature, as for costs and imprisonment, where there was 
power only to impose the one or the other. We see no reason why 
the rule should be limited to sueh cases, and think the true prin- 
ciple to be that, before a prisoner can be discharged upon habeas 
corpus, it must appear that he is serving by virtue of a judgment 
which the court had no power to impose. As long as he is serv- 
ÏDg an imprisonment within the limits of a term which the court 
might lawfully impose, acting within its power and jurisdietion, 
he cannot be discharged on habeas corpus, no matter how irregular 
or erroneous thé judgment may be. In the présent case the court 
had power to impose so much of the judgment as is now operative 
upon the prisoner, and theref ore he cannot hâve relief by the 
writ of habeas corpus. ' We hâve already seen that it was within 
the power of the court, in any aspect of the case, to impose a sen- 
tence upon the prisoner of 18 months. This much of the sentence 
the prisoner has not yet served. We do not undertake to déter- 
mine herein what may be the rights of the prisoner at the expira- 
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tifln of/theftçrm of 18 months, n,or do we wish. tq be considerèd as 
in any,wise.jfG[reshadowing the wws wMch the court may hold as 
to his rights, should further application for the ^rit Ije made at 
that time. Allithat is now détémined is, tbat the , pçtitioner, not 
having served the period for wMch. he might legally be sentenced, 
cannot now hâve i the beneflt of the writ. Finding no error in the 
judgment of thé district court fOr the Ëastern district of Mi chigan, 
the same is afflli'iij.éd, with costs. .; 



ROSE ex rel. CARTER T. tiOBERTS. 
(Circuit pourt of Appeals, Second Circuit. Jaaiiary 24, 1900.) 

^' ;■',■■ ■ ■',•;' N6.;118.- ', ''■' 

1. ConBTs-MARTiAii— RpyiBW BTHABKiiSi Corpus. 

The judgménJ; of à court-martial oannot: be revJewed by a ■ysrrlt of habeas 
corpus, exçepttodeterinlne the ;(îuestiou of juris(lictioii, 

2. Samb — JuRisDieTiON-*-.JoiNDER OF Offenses. ;)' î' 

An indefinite number oC offenses may: be adjudteated together in one pro- 
ceedlng by a court-martrai, and a single sentence rendered covering ail the 
convictions. . 

8, Same:-*Pdnishment. . ' ' i' 

Hnder the slxtleth article of war,' declarihg that a person in the mlli- 
tary Service, who conspires to obtain or aid others to obtaïn the allowance 
of àny fraudulent claiâi against the Tlnltéd States, or who makes or causes 
to be made any snch claim, or who shall be gUilty of certain other ofEenses, 
"shall on i conviction theréof be punlshed by fine or imprisonment, or by 
such; other pùnishment as a court-martial may adjudge," a person con- 
vlcted of two offenses Bamed therein may be punlshed by- fine as tx> one 
and by imprlsonment as to the other. 

4 8ame. 

A pei-son éfentenced by a Court-mArtlàl to fine and Imprlsonment for 
presentlng (raudulent clalms to ttie United States may be punished by dls- 
missal from the service, for the same gfflense, as conduct unbecoming an 
offlcer. ;,•,,: 

5. SÀME. ' '.\ , ,, 

The wCt that an artny, offlcer senténced by a court-martial to fine and 
imprlsontoent vis by thè' 'àame judgment dismissed from the service does 
not deprive the military authorltles of jurlsdiction to carry out the sen- 
tence.,,-. i. :'•;!■ 

In ErrorHô the Circuit Court of the United States for the Southern 
District of ïîèw York. 

Abram J. Bqse, for plaintifl in error. 
Henry I). Burpett, for défendant in error. 

Before WABDàCE and SHrPMAJsT, Circuit Judges. 

WALLACE, Circuit Judge. This appeal présents fcS* revîew an or- 
der of the circuit court of the United States for the Southern dis- 
trict of, New! York dismissing a writ of habeas corpus. The writ 
was obtained in behalf of Oberlin M. Carter- on a pétition alleging 
that the relator was unlawfully iraprisoned pursuant to a sentence of 
a court-martial. 

It appears by the record that the relator as a captain in the corps 
of engineers, United States army, was convicted by the court-martial 
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o£ four différent offenses committed by him while in the military 
service of the United States, viz. conspiring to defraud the United 
States, in violation of the sixtieth article of war; causing false and 
fraudulent claims to be made against the United States, in violation 
of the sixtieth article of war; conduct unbecoming an oiBcer and 
a gentleman, in violation of the sixty-flrst article of war; and em- 
bezzlement, as deflned in section 5488, Eev. St. U. S., in violation of 
the sixty-second article of war. He was thereupon sentenced by the 
court-martial to suffer a fine of |5,000, to be imprisoned at hard 
labor for five years, to be dismissed from the service of the United 
States, and to the publication of his crime and punishment as pre- 
scribed by statute upon a dismissal for fraud. The flndings and sen- 
tence of the court-martial were approved by the secretary of war and 
conflrmed by the président, and before the institution of the pro- 
ceedings under review the relator had paid the fine imposed by the 
sentence, and had been dismissed from the service of the United 
States. 

It is not the office of a writ of habeas corpus to perform the func- 
tions of a writ of error in reviewing the Judgment of a court-mar- 
tial. Courts-martial are tribunals created by congress in pursuance 
of the power conferred by the constitution, and hâve as plenary ju- 
risdiction of offenses committed to them by the law military as do 
the circuit and district courts of the United States in the exercise 
of their statutory powers over other offenses. The question of juris- 
diction may be reached by such a writ, as it may be when the judg- 
ment of any tribunal is attacked; but the range and scope of the 
inquiry is controlled by the same rules and limitations in either case. 
There must be jurisdiotion to hear and détermine, and to render the 
particular judgment or sentence imposed; but, if this exists, how- 
ever erroneous the proceedings may be, they cannot be reviewed 
coUaterally, or redressed by habeas corpus. Thèse principles hâve 
been repeatedly declared by the authorities. In re Davison (C. C.) 
21 Fed. 618; Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538; In re Cov, 
127 U. S. 731, 8 Sup. Ci. 1263, 32 L. Ed. 274; Ex parte Yarbrough, 
110 U. S. 651, 4 Sup. et. 152, 28 L. Ed. 274; U. S. v. Fridgeon, 153 
U. S. 59, 14 Sup. et. 746, 38 L. Ed. 631. 

It is not cOntended for the appellant that the court-martial did 
not hâve jurisdiction of the person of the accused and of the offenses 
of which he was convicted, but it is insisted that the court tran- 
scended its power in the imposition of punishment. More speciflcally, 
the contention for the appellant is that, while it was within the com- 
pgtency of the court-martial to try and punish the relator for the of- 
fenses in violation of the sixtieth article of war of whicli he was con- 
victed, the court exceeded its authority when it punished him by fine 
and imprisonment instead of âne or imprisonment; and that the 
conviction and sentence for the offense alleged to be in violation of 
the sixty-second article of war wère void, because the facts chaiged 
did not constitute an offense against that article. 

If the sentence was in excess of the authority conferred upon the 
court by the articles of war enacted by congress, it was to that ex- 
tent void, as the court would bave gone beyond its jurisdiction in 
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iia|i©É«t |)éhishment. On thè btlier hand, if the autliorîty of tlie> 
court ëxtendèd to the punishmeflt of the relàtor by fine and impris- 
onment ùpoïi Ms conviction of the two offenses in violation of the 
Sixtieth article of war, the sentence defeats any remedy by the writ 
df habeas corpus, as that remedy reaches only cases of ùnlawf ul im- 
prièOBnient, aM it matters hot, for présent purposes, whether the 
atitlïOrity of the court extended to his conviction and sentence for 
any ôtiier offense. There being no statutory direction upon thé sub- 
jëct, usage pertoîts an indeflniténumber of offenses to be adjudi- 
catèd' togëther ia One proceedîiig by courts-martial, and the rendi- 
tioûi of: a single sentence coverittgi àll the convictions and imposing 
punîshtnent accordingly, how^èvei* separate and distinct may be the 
diffèrent offenses, and hOwever différent may be the punishments pre- 
seribed foi- thefii. 1 Winthrop, Mil. Law (2d Ed.) 219, 614; Davis, 
Mil. la,w, 148, 689. It f ollovys that, if the sentence is warranted by 
a conviction of twooffenfees, it is justifled to the extent that such 
offenses are punishable. 

The BiXtîeÔi article of war déclares, among other things, that a 
person ÎM the wilitary service of the tJnited; States, "who enters into 
any agïéément- or coospiracy to défraud the United States by ob- 
taiiningi'or aiding Others to obtâin; the alloWance of any false or 
fraudWéllt daim," or "who makes' or causes to be made any claim, 
against the United States, or any officer thereof knowing such claim' 
to be fàlSè ér fraudùlent, * * ♦ shall on conviction thereof be 
punishé^ by fine or imprisonmént, or by such other punishment as a 
Coùrt-martial may adjudge." The article, besides the two offenses 
meiûtiôlëdi defines disiunctitely éight others, and the language pre-; 
sci'îbilï^ the' punishment is coiitained in a concluding clause at the 
end of the ênumëratioh. We entertain no doubt that the «oncluding 
clause is to be read distribiitively, and applies to each of the ten 
enumerated offenses; and that a person convicted of two or more of 
the ten offenses is by its terms punishable for éach b^s^ fine, or by 
imprisonmfent, or by such other punishnieiit as the couiH;-martial may 
adjudgei Any other construction would attribute to congress the 
intention ^0 ignore any distinction between degrees of guilt in pvm- 
ishing crime, and to, subject a person guilty of one offense to the same 
measure of punishment as one guilty of severàl or of ail of the ten 
offenses. 

As has been stated, the relater was convicted of two of the of- 
fenses defihedby the sixtieth article of war. The record présents 
the charges and spécifications upon whîch he was found guilty of 
those offenses. The charges describe each offense in the language 
of the article. Whether the spécifications support the charges or 
the évidence supports; the spécifications, we are not at liberty to 
considère Nor is it open to inquiry whether the two offenses were 
in f act "but one and the sàme criminal act. When properly consti- 
tuted and convened, a court-martial bas jurisdiction to hear and dé- 
termine the question whether the accused is guilty of any of the of- 
fenses created by thè articles of war. This jurisdiction necessarily 
includes the authority to décide, wheo the charge preferred against 
the accused is the commission of ohe or more of thèse offenses, 



ROSE V. R0BERT3. USl 

whetlier the spécifications and the évidence sufQciently exhibit the 
incriminating facts. As was said by the suprême court in Dynes v. 
Hoover, 20 How. f)5, 15 L. Ed. 838, tlie sentence (when eonflrmed by 
the président) "is altogether beyond the jurisdiction or inquiry of 
any civil tribunal whatever, unless it shall be in a case in which the 
court had no jurisdiction over the subject-matter or charge, or one 
in which, having jurisdiction over the subject, it bas failed to observe 
the rules prescribed by statute for its exercise." Having found the 
relator to be guilty of two offenses, the court was empowered by the 
statute to punish him as to one by fine and as to the other by im- 
prisonment. The sentence was not in excess of its authority. 

It is proper to state that the other punishments imposed upon 
the relator by the sentence were authorized by the articles of war. 
The conviction of conduct unbecoming an officer and a gentleman 
was for an offense in violation of article 61, and that article requires 
that, upon conviction, the olflcer be dismissed from the service. The 
punishment by publication of bis crime was authorized by article 100, 
which provides for such punishment when an officer is dismissed 
from the service for cause. It is also proper to state that congress 
can, if it sees fit, carve out two nr more offenses from a single crim- 
inal transaction, and impose cumulative punishments for the différ- 
ent offenses (Com. v. Trickey, 95 Mass. 559; U. S. v. llarmison, ?> 
Sawy. 556, Fed. Cas. Xo. 15,308) ; and, if the court-martial convicted 
the relator of several offenses for a single criminal transaction, it did 
not transcend, necessarily, the povver confèrred by the sixtieth article 
of war. 

The appellant has urged the prt'position that the relator, having 
been dismissed from the service, was not thereafter amenable to 
military authority. If by this it is meant to be said that he was no 
longer lawfully in custody under the sentence of imprisonment, the 
proposition has not sufficient color of merit to require discussion, 

In dismissing the writ the court below expressed the opinion that 
the relator was properly convicted by the court-martial of an offense 
in violation of the sixty-secoiid article of war, and that the sentence 
of imprisonment was supported by such conviction. Without in- 
tending to impugn the correctness of this conclusion, we hâve not 
considered the question, because, in the view we hâve reached, it 
does not arise. The relator was lawfuUy restrained of his libecty 
by the sentence and commitment pursuant to it, because the sen- 
tence was warranted, both as to fine and imprisonment, by his con- 
viction of one offense subjecting him to punishment hj fine, and of 
another subjecting him to punishment by imprisonment, and both in 
violation of the sixtieth article of war. 

The order dismissing the writ of habeas corpus is afiîrmed, with 
costs. 
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ROSE ex rel. CARTER v. ROBERTS. 

(Circuit Court of Appeals, Second Circuit. February 7, 1900.) 

No. 118. 

Habeas Corpus— Stat dp Mandate Pbnding Revibw. 

A mandate ùf afflrmance of a décision of the circuit Court denying a 
■writ of habeas corpus wlll be stayed pendlng décision by tlie suprême 
court oii error, where, if the mandate should Issue, the relater would be 
dell^ered to the custody of officers in another state. 

In Errbr to the Circuit Court of the United States for the Southern 
District of New Yorlî;. 

L. L^flin Kellogg, for the motion. 
Wm. S. Bail, Asst. U. S. Atty., opposed. 

Before WALLACE and SHIPMAN, Circuit Judges. 

' PEE CUEIAM. We think this is a proper case in which to stay 
the issuiiig a mandate of affirmance pending the décision of the su- 
prême court upon the application for a certiorari, which is now un- 
der considération by that court. If the mandate should now be is- 
sued, and it should be decided by the suprême court that the writ of 
habeas corpus ought not to hâve been dismissed, the relator would 
be remediless, as he would hâve been meantime delivered into the 
custody of offtcers in another state, and the writ would necessarily 
be nugatory, as the respondent could not produce him to be released. 
It is the right and privilège of a person deprived of his liberty to re- 
view to the extent permitted by law the legality of his détention, even 
when it is pursuant to the judgment or sentence of a court; and 
the exécution of the sentence should be stayed pending the final dé- 
termination, unless very exceptional circumstances justify the court 
in refusing to do so. 
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SAME V. OONNBRS et al. 

(District Court, D. Kentucky. February 19, 1900.) 

1. Elbctions-^Oppenses aqainst Risht op Suffrage— Rights Skcured bT 

PiPTBENTH AMENDMENT. 

The fifteénth eonstltutional amendaient, within the limitations specifled, 
applies^eneraUy to the élective franchise, prohibiting the déniai or abrldg- 
ment of the right tb vote on aceount of race, color, or previous condition 
of servittide, whenever, -wherever, or however such right Is sought to be 
exercised; and Rev. St. §§ 5507, 5508, which were enacted as a part of 
the législation for the enforcement of such amendment, under the power 
eonferred on congress by section 2 thereof, are not llmited to élections 
for représentatives in congress, but apply equally to ail élections, •whether 
national, state, or municipal. 

2. SaMB — CONSTITUTIONALITY OP LEGISLATION. 

The flfteenth amendment seeuies to citizens of the United States the 

■ right of exemption from discrimination in the exercise of the élective 

franchise on aceount of race, color, or previous condition of servitude, 

which right congress has the power to protect by appropriate législation, 

not only against hostile action by the states, but also against outrage. 
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violence, or comhinations on the part of individuals, irrespective of state 
laws; and Kev. St. § 5508, providing for the punishment of conspiracles to 
injure, oppress, tlireaten. or intimidate any citizen in ttie free exercise 
or enjoyment of "any riglit or privilège secured by the constitution or 
laws of the United States," is witliin such power, as applied to con- 
spiracies to defeat the right secured by such amendment, and is consti- 
tutional. 

3. Samb. 

ïhe flfteenth amendment was meant to guaranty and secure to the 
negro, as such, the same right to vote that the white man, as such, has; 
■and, under the power conferred upon congress to enforce the same by 
appropriate législation, any législation havlng in view the sole object of 
protecting that right, if adapted to that end, and not othervfise uneonsti- 
tutional, is valid. 

4. Same. 

Rev. St. § 5507, providing for the punishment of "every person vrho pre- 
vents, hinders, Controls, or intimidâtes another from exercising the right 
of suffrage, to whom tliat right is guarantied by the fifteenth amendment 
to the constitution of the United States, by means of bribery or threats," 
etc., being hmited by Its terms to the protection of rights guarantied by 
the flfteenth amendment, and being reasonably adapted to that end, is 
"appropriate législation" for the enforcement of such article. 

5. Samb— Effbct of Fifteenth Amendment. 

The right of citizens of the negro race to vote was in many states 
derived directly from the flfteenth amendment, which by its own force 
alone nullified provisions of state constitutions excluding them from such 
right on account of color; and, so far as such citizens are concerned, the 
right, however originating, is guarantied by that amendment against dé- 
niai or abridgment on account of their race, color, or previous condition 
of servitude. 

6. Same— Applicabilitt of Statutes to State Elections. 

Neither the fifteenth amendment, nor the statutes enacted for its en- 
forcement, were intended, in any primary sensé, to protect any right or 
interest of the United States; and the fa et that the national government 
had no direct interest in an élection does not afCect the applicability 
thereto of such statutes, or constitute a défense to an indictment for their 
violation in connection with such élection. 

7. Cbiminal Law— Rbpeal dp Portion of Statuts- Effect. 

The repeal of Rev. St. § 5506, did not render section 5507 ineffiective. 
because of the provision therein that the penalties for its violation shall 
be "those prescribed in the preceding section." For the purposes of such 
référence, the penalties so prescribed still remain unaffected by the repeal 
of the section as such. 

8. Indictment — Sufficienct— Conspiracy to Pkevent Colored Mbn from 

VOTING. 

An indictment is sufHcient, under Rev. St. § 5508, which charges the 
défendants with conspiring to injure, oppress, threaten, and intimidate 
certain eolored men in the exercise of their right to vote, to which they 
were legally entitled, on account of their race and color, and need not 
charge, in terms, that the right injured was the right not to be discrim- 
inated against bn account of race, color, or previous condition of servitude. 

9. Cbiminal Law—Jurisdiction— Fédéral and State Courts. 

The fact that an act constitutes an offense under the statutes of a state, 
cognizable only in the state courts, does not deprive a fedeial court of 
jurisdiction to entertain a prosecution based on the same act, where it 
aiso constitutes an ofCense against the laws of the United States. 

Thèse are prosecutions by the United States for violations of the 
statutes enacted to enforce the flfteenth constitutional amendment. 
On demurrers to indictments. 
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B. P, jÇill, |I.:S. Atty., and Jolin G. Fitzpatrick, Asst. U. S. Atty. 

Strbtiier & Gordon, Swager, Sherley, Isaac T. Woodson, Samuel 
E. Blackburny John B, CNeal, Bishop & Hendrick, J. R. Morton, 
George G. Wébb, Maury Kemper, J. H. Mulligan, 0. J. Bronston, 
John W. Yerke^, and W. G. Welch, f or défendants. 

EYANS, District Judge. The indictment in the flrst of the cases 
naniLed is for a violation of section 5507, and that in the second is 
for'a'Tiolation of section 5508, of the Eevised Statutes of the Unit- 
ed Stateé; ail the aggrieved perspné being men of color, of the 
African race, and! thé wrongs committed being charged to hâve 
been committed on account of that fact. A demurrer has been in- 
terpo^^d; to each indictment, and^ as a décision in both cases dé- 
pends; in a large measure upon the same principles, they may con- 
veniently bedisposedof in one opinion. 

Whën the statutory provisions referréd to are consi^ered solely 
with rèffér^nce to the, meaning of the language usedj and with re- 
gard to the gênerai purpose to be accomplishedj wè ônd that con- 
gress intended to protect the right of suffrage, and to prevent its 
abridgment; or déniai, by prescribing: First, in section 5507, pun- 
ishment for those who, by means of bribery or éertàîn forms of 
thi*eâts,'eîtïier prëVenïedJ'nindeii'ed, controlled, or intimidated a de- 
scribe^ çlassof persons froni exeroJsing or in exercising the right 
of suffrage, namely, those persons, but only those persons, to whom 
that right veas guarantied by the fifteenth amendment to the con- 
stitution; and, second, in section 5508, by prescribing punishmént 
for thosë who conspire toiiijùre,oppress,thrèaten, of intiniidate any 
citizen in' the free exercise and enjoyitnent of ahy right or privilège 
sécured ,t,6 him by the, constitution, or laws of the United States. 
There wofïild be some hardihood in a serions contehtion that either 
of the objects disclosed by this analysis of the sectiônis referréd to 
was, per se, wrong, or fairly subject to any just critîfcîsm. On the 
contrary^ those objects are manifeàtly just and conimeridable in the 
estimation of every right: thinkingnian. When we go further, and, 
cOnsider that, the purpose, in some important respects, vras to as- 
sist in guarding the right to vote so recently given by the natiou 
itself to a certain class of its, citizens, it suggests the reflection that 
free and fair élections, at which the honest, intelligent, and uncon- 
trolled çhoiëe èf the qualïiBed vpfer$ of the commuhity shall be fair- 
ly ascertaîiied £ind announced, are tKe only sure foundations of free 
institutions, iand the only real guaranty of the liberties of the peo- 
ple. If the flrst are systematically denied or prevented, the others 
may be sooner or later overthrown. True, under our form of gov- 
ernment, the etaté authorities must, for the most part, enforce and' 
préserve theôesàfeguards; but sq essential to our happiness are 
honest and free élections, that if the fédéral authorities, acting 
within their proper sphère, can in any way help to secure them, they 
should not omit or neglect to do so. With thèse gênerai propositions 
before us, we corne to the considération of the principal objection^ 
raised to thé indictments, to wit, that congress had no constitu- 
tional power to enact the législation referréd to; and we proceed; 
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tQ its investigation, but, with the exception of one case under sec- 
tion 5507, witliout any express adjudications to guide us upon the 
exact points involved in thèse cases. 

On July 28, 1868, the secretary of state proclaimed that the four- 
teenth article of amendments to the constitution of the United States 
had been ratifled by three-fourths of the states of the Union. The 
flrst section thereof emphatically declared that "ail persons born 
or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the slate wherein 
they réside." The instantaneous effect of this was to make ail the 
persons described in the first section citizens alilie of the United 
States and of the states wherein they lived. It required no législa- 
tion by congress to perfect this right. The amendment itself, of 
its own force, achieved the object. This much being accomplished, 
the people went further, and the momentous resuit was that on 
March 30, 1870, by a similar proclamation, the secretary of state an- 
nounced the ratification, by a like proportion of the states, of the 
fifteenth amendment to the constitution, which is as follows: 

"Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged liy the United States, nor hy any state, on account of race, 
eolor or previous condition of servitude. 

"Sec. 2. The congress shall hâve power to enforce this article by appropriate 
législation." 

It will be observed that the prohibition of this amendment extends 
equally to the déniai and to any abridgment of the right to vote on 
account of race, color, etc. It must be admitted that this amend- 
ment is, and was intended to be, the great charter of the negro's 
right to vote. It is the fountain source from whence alone it sprung, 
and which alone gaA^e it vitality in many of the states. In the exer- 
cise of the powers given by thèse two amendments, congress passed 
several acts which were deemed by it appropriate; but in the cases 
before us we are concerned only with the provisions of the act en- 
titled "An act to enforce the rights of citizens of the United States 
to vote in certain states of this Union, and for other purposes,'" 
approved May 31, 1870 (16 Stat. 140), commonly called the "P^nforce- 
ment Act," as those provisions now appear in the Eevised Statutes. 
Certain sections of this celebrated enactment hâve been passed upon 
by the suprême court. Some of them hâve been repealed, and some 
of them, though changed in form, are now sections 2004, 5507, 5508, 
and 5509 of the Eevised Statutes. No one of thèse lias ever been 
repealed or further modifled. They still remain parts of the body 
of the laws of the United States, and are in full vigor, unless they. 
be such enactments as are not authorized by any grant to the con- 
gress of power to pass them. 

It is contended for the accused that congress has no power, under 
the constitution, to impose penalties upon acts donc at an élection 
held for state officers only, by which is meant an élection for offlcers 
of the state, as distinguished from presidential eleclors and représen- 
tatives in congress; and it is urged that this court has no jurisdic- 
tion in the cases before us, because it plainly appears from the in- 
dictments that, in that sensé, the offenses charged were ail com- 
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mitted at iàn élection at which only state offlters were chosen. Il 
seems to tlïè court that this argiitaent proceeds upon a misappre- 
liension alike of the statutes themselves and of the charge made 
against the açcàsed. They are charged with violating the laws of 
the TTiiited Stltttes^ and net those of the state. Thesé laws of the 
United States are npt inteûdéd to deal with élections at ail, in any 
direct or propër sensé, — either to regulate, control, or protect them. 
What thë statutes which are to be construed and applied in thèse 
cases are designed to accomplish is: First, by section 5507, to pre- 
vent the déniai or the âbridgment of the right to vote of certain citi- 
zens (that is to say, the hiûdering, controlling, or preventing the 
exercise of the right of suffrage, by means of bribery or intimidation, 
on account ôf race, color, or previous condition of servitude); and, 
second, by section 5508, to punish every conspiracy to intimidate 
certain persOûs in the exercise of the right to vote on account of 
race, color, etc; Thèse statutes relate, not to the élection, per se, 
but to the déniai or âbridgment of the right of suffrage, as it is 
secured by the laws of the î&nited States, by certain means, namely, 
by bribery, intimidation, etc., for certain reasons, namely, on ac- 
count of race, color, etc., and for conspiracies designed to defeat 
that right. Article 1, § 4, of the constitution gives oongress power 
to enact laws regulating the time, place, and manner of electing rep- 
résentatives in congress; and législation may be based upon that 
section, in tfhich event, of «ourse, a statute having that purpose alone 
in viéw côuld only be applied when représentatives were elected. 
But congresà, under the fifteenth amendment, may alsq legislate to 
enforce and protect the rights given by that amendment, in which 
etétit the législation may apply to any occasion when the act is com- 
mitted by which the right to vote is denied or abridged on account 
of race, colot, or previous condition of servitude. Overlooking this 
distinction will lead to some confusion in endeavoring to apply the 
décisions of the courts. The idea would at least be novel that the 
fifteenth amendûient applied only to congressional élections. 

While, as We hâve shown, congress may, under article 1, § 4, pass 
laws to regulate the élection of représentatives in congress, still, 
to limit the right of congress to that power would require a new 
reading of anôther very plainly expressed constitutional provision. 
The fifteenth amendment, within the scope of its purpose, is as wide 
as the right to vote itself. It expressly and unequivocally prohibits 
the déniai or the âbridgment of the right to vote at any élection 
whatever — national, state, or municipal — on account of race, color, 
or previous condition of servitude. Its terms are gênerai, and it 
is as admissible to exclude ail élections f rom its opération as it is 
to exclude any. Within the limitations specifled, it applies to the 
élective franchise, — the right to vote, — whenever, wheréver, and how- 
ever exercised by the people. It is apparent and undeniable that 
the nation itself determined to take care that no such discrimination 
as that provided against should be made, and it not only adopted 
the amendment to prohibit it, but authorized the congress to en- 
force the prohibition by appropriate législation. The power of con- 
gress under a less libéral but somewhat similar provision was clearly, 
and we may say finally, flxed by the suprême court of the United 
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States when it approred the words of the great chief justice in the 
ca*e of McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, presently 
to be noticed. As we hâve seen, part of this législation remains 
upon the statnte books. It has been there 30 years unrepealed. 
It has a beneflcial purpose behind it, namely, the enforcement of a 
provision of the organic law; and the court of flrst instance would 
not be inclined to hold it invalid, does not hâve any prédisposition 
to do so, and should not in any event do it, except under a strong 
persuasion that it certainly vîolated the constitution. Indeed, it 
may be admissible to apprehend that, if this législation is swept away 
by judicial action, the entire fabric so carefully builded upon the flf- 
teenth amendment may disappear. However, the question should 
be most carefully examined, because of its great importance, not 
only to the public generally, but to the défendants particularly. For 
that reason we hâve bestowed upon it the most painstaking consid- 
ération. We hâve already noticed generally the language of the 
statutes nnder which thèse indictments were f ound, and bave pointed 
out the intention thereby at least to attempt to guard the rights 
of a certain class of citizens to vote without being discriminated 
against on account of race, color, etc., and hâve to some extent an- 
imadverted upon the importance of guarding the right of suffrage, 
and the free exercise thereof by ail vs'ho are entitled to vote; ànd 
we may add that none of the provisions of any of the statutes re- 
ferred to in any possible way interfère with or abridge the right 
of any citizen to vote as he pleases. Tlie purpose — ^probably the most 
obvious purpose — of the législation is to safeguard the right of citi- 
zens to the extent authorized by the flfteenth amendment. In doing 
this it interfères with the rights of none. It simply punishes those 
who unlawfuUy interfère with the rights of others. As we hâve in- 
dicated, this is, to say the least, a laudable design. The évident 
intention being to enforce and préserve the rights given by the flf- 
teenth amendment, it still remains to be seen whether eongress has 
exercised its acknowledged power in a constitutional and effective 
manner. The courts bave had other portions of the act under con- 
sidération upon several notable occasions, the most conspicuous in- 
stances of which we will notice in somewhat chronological order: 

The case of U. S. v. Cruikshank, reported in 25 Fed. Cas. 707, 
1 Woods, 308, was decided by Mr. Justice Bradley, sitting in the 
circuit court. Much of what he said in bis very strong opinion is in- 
structive, but, as the case turned upon sections now not on the stat- 
ute books, it is not so much in point as it would otherwise hâve been. 
That case, so far as it has any relevancy to thèse, was based upon 
section 4 of the act (later found, in a greatly changed form, in sec- 
tion 5506 of the Eevised Statutes), and which has been repealed. 
Speaking generally, the leamed justice said at ge 713, 25 Fed. 
Cas., and page 324, 1 Woods: 

"I am Inelined to the opinion that eongress has the r'^wer to secure that 
right, not only as against the unfrlendly opération of staie laws, but against 
outrage, violence, and combinatlons on the part of indlviduals, irrespective of 
State laws. Such was the opinion of eongress itself in passing the law at a 
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titse *hen maTuy ôf its .menibei's ^-ereithe ^sanie wlicii^iî <;Qûsftltetl upon tbe 
original forœ of tlie a^^nc|pent in pr^posipg i\ to tiie stp,tes,- A,n(i as sucb a 
construction of the apiondpept is acîmissible, aniî the question is eue at Irast 
of jaitavè doubt, it *roulA- be''kssuming^a gr^at dehl t(k'' the court to docuIi> 
the law, to the extenflnai'cat^'d, to be unoonsdtutional.") i 

Tibis p^t of the opiiiion will be foiiod very important fui-thei' aloiig. 
On, page, 715, 25 Fed. Cas., and page 320, 1 Woods, tlie justice also 

said: 

i 

"ïhe ^l^h couijt charges a conspiracy to prevent and hinder certain ciUzens 
of the IJplted States, who. were, of Africau deseent, and persons of color, in 
the exercise and enjoyment of their right to vote at any élection to be thore- 
after beld'li'the 'state of Ixiuisiana or In the parish of Grant, knowing they 
had suchiîght to vote. A conspiracy to hjnder a; person from exercislng hib 
right to niot^ at flny electioii iSmade i,ndletable by the fourth secftion o£ the 
en£orcemept,açt;; also, by the slxth section, jread in connection with the first. 
Over the générai subject of the right to' voté In the states, and the régulation 
of said rigiit,' cbiigress, as' wë' hâve seen; hàs no^cjvcer' to legislate. The 
fiftéenth a^ésii'dment relatéS oiily to discriminations on account of race, color. 
and ï>reviotig:jC<|)n(3iition of servitude, and, a^^^e hâve before 8h&:vvn, Isa pro- 
hibition fisBiust the maklng. of such discrijnlnations. JThe law, on vcliich tiiis 
count Is founded is iiot cctofiijèd to cases ofdiscrimiriation aboyé iieferred to. 
It is genëmï'à.6d'ùniversai'Sii Ité appllcatibn; SuCh a lâw is ïiot sùpportéd by 
the eonstitutidil.' Thech&tfeë contaliied In the count does notdescribe a crim- 
ioal offense. iknowti. to anyiiyBlidr.and constttrujiloaal lavr of the United States. 
It should at ,^^ast hâve been shQ-wnthatth^,, conspiracy :^as entered into to 
deprivetîiêlnilpred persons "of their right to vote by ' réàspp of their racé, 
color, or prè'riQus çondltîbii of servitude!' JTiils coiùnt I alsè'fégaW as Invalid." 

s It will bfe seen that the court beld ithat the sixità count in the 
indictmeûti 1 which, in gênerai ternis,; charged» a i iGonspiracy to ' hin- 
der certain i citizens of AMcan déscejit, and who were in façt per- 
sons ofcolorvqnexercisitog the right to vlote at any élection in Louisi- 
ana thereafter to be heldj but which failed tOi show that the con- 
spiracy wàsentered into todéprive the injured persons of the right 
to vote on accQunt of their race or color or previous condition of 
servitude, wasiùot good, so that, howevér wide the 'range of the 
coUrt's observations, the real qùestioi^ decided wa6 that the sixth 
count was insufficient in ilaw for thaltitleason. On a writ of error 
the case was, taken before the supreàneucourt,! where the judgment 
was afflrnieâ,i^iProm the report of the case in ^ fB< ; S. 543, 23 L. 
Ed. 588, we get' a somewhat clearer idéa of theulanguage of the 
eixth count. In passing lipon it the cotirt left no'dpubt about its 
position atthaÉtime,;Whether the Yàrbrbugh dndîlater cases indi- 
cated modifications or noti At pages. 5S5, 556, 92 : U, S., and page 
592, 23 L. Ed., we flnd this language: 1 -' : 

"in TJ. S. V. Hèese, 92 Uj :S.' 214, 23 L. Bd: Sesi we hold Ibat the flfteenth 
amendaient has invested the cltlzens of the United ; Statfisj wlth a" new coa- 
stitutional rtghtj which is e:;çeniption from discriminfitionnin t}ie exercise pt 
the élective trànçhise on account of raœ.pQlpr, or,previôu^;cqîiditioii of servi 
tude; From this It appears that the rlgUt of sufCragteVA? not a. nècessary 
attribute of national citîzenship, but that exétajJtiôn froni' discrimination' ' in 
the exercise of that right on, account of race, etc., is. The right to vote in 
the statés' cômêa froni the states, but the right of ' exemptioff from the pro- 
hlbited dlscdtiïïn!£i,tion cornes from the Unlte'd States, ' The flrst has net been 
granted or a^urfe.fl by the constitution' of the United States, bût the last has 
been." 
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And on page 537, 92 U. S., and page 593, 23 L. Ed., the court con- 
tinues : 

"Aecording to the view we take of thèse eounts, the question Is not whether 
it is enough, in gênerai, to describe a statutory oïCense in the language 
of the statute, but whether the offense has hère been described at ail. 
The statute provides for the punishment of those who conspire 'to injure, 
oppress, threaten, or intimidate any citizen, with jntent to prevent or hinder 
his free exercise and en] oy ment of any right or privilège granted or secured 
to him by the constitution or laws of tlie United States.' Thèse eounts in 
the indictment charge, in substance, that the intent in this case was to hinder 
and prevent thèse citizens in the free exercise and enjoyment of 'every, each, 
ail, and singular,' the rights granted them by the constitution, etc. There is 
no spécification of any particular right. The language is broad enough to 
cover ail." 

It is important to bear in mind — First, that there was no charge 
that the acts done were done on account of the race, color, or pre- 
vious condition of the injured persons; and, second, that what the 
court was tlien speaking about was net section 5 of the enforcement 
act, nor section 5507 of the Revised Statutes, which took its place. 

At the same terni at which the Cruikshank Case was decided, the 
court had previously passed its judgment upon the case of XJ. S. 
V. Keese, 92 U. S. 214, 23 L. Ed. 503. In that case the indictment 
was likewise based upon the third and fourth sections of the en- 
forcement act, and not upon the fifth, which is now invol^ed by the 
United States. The fourth section, as originally enacted, as already 
shown, was commuted, with most important modifications, into 
section 5506 of the Revised Statutes, which was repealed by the 
act of February 8, 1894 (28 Stat. 36), when the sections now under 
considération were not touched. Under then existing circumstan- 
ces, this was quite signiflcant. The ground upon which section 
4 was held in the Eeese Case to be ineffectuai was (as is suiBciently 
shown in our extracts from the opinion in the Cruikshank Case, 
where they were also stated, and in a quotation from the opinion 
in the Reese*Case, presently to be made) that it applied, in gênerai 
terms, to ail voters, instead of being confined to the colored man and 
his rights under the fifteenth amendment. For this reason, and 
because the court was thereby rendered unable to separate its con- 
stitutional application from its unconstitutional, the whole section 
was condemned. Up to this point the suprême court had never 
expressed itself upon what are now sections 2004, 5507, 5508, and 
5509 of the Revised Statutes; but in U. S. v. Harris, 106 U. S., at 
page 637, 1 Sup. Ct., at page 607, and 27 L. Ed., at page 293, the 
court did incidentally allude to the subject of at least one of them, 
and said : 

"The right guarantied by the flfteenth amendment is protected by other 
législation of congress, namely, by sections 4 and 5 of the act of May 31, 
1870, c. 114, and now embodied in sections 5506, 5507, Rev. St" 

A similar observation was made by Mr. Justice Woods in hia 
opinion in the case of Le Grand v. U. S. (C. C.) 12 Fed. 579, in 
which case it was held that section 5519, Rev. St., had no référence 
to rights guarantied by the lifteenth amendment. 

The weight of thèse remarks is not altogether destroyed by in- 
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çlu(Jing in them the référence to section 550G, because the modiâca- 
tions of section 4 of tlie act of 1870, in tlie opinion of the court 
in the Fourth circuit in the case of U. S. v. Munford (G. C.) 16 Fed. 
233,. relieved section 5506 froin the objections taken to the fourth 
sectîpnin the Keese Case, and at least brought the législation with 
in article 1, § 4, of the constitution. See, also, the very interesting 
réma'rks of Judge Hughes in the case of U. S. v. Belvin (0. C.) 46 
;Fed;;8§2. ' 

Cpnjing now to a considération of what has been determined 
respecting the sections involved upon thèse demurrers, we flnd it 
différent. Section 5508 is in this language: 

"If two or more persons conspire to injure, oppvess, threaten or intiinldate 
any citizen in the free exercise or en.1oyment of any riglit or privilège securetl 
by the constitution or làws of the United States, or because of hls having 
so exerclged the same; or if two or more persons go in disgulse upon the 
highway,' or on the premises of another with, Intent to prevent or hinder his 
free exercise or enjoyment of any rigtit or privilège so secured, they shall be 
punishea,"'etc. 

In Ex parte Yarbrough, 110 U. 8. 651, 4 Sup. Ct. 152, 28 L. Ed. 
274, the constitutionality of this section was directly adjudicated, 
as was that of section 5520, which was afterwards repealed. Yar- 
brough, Ji^ving been convicted upon an indictment which charged 
him with violations of those sections, applied to the suprême court 
for a writ of habeas corpus upon the ground that those statutory 
provisions were unconstitutional. The writ was refused. In pass- 
ing upon the question the court, through Mr. Justice Miller, said : 

"The flfteeuth amendment of the constitution, by Its limitation on the 
poTçer of the states in the exercise of thelr right to prescribe the qualifications 
of voters in their own élections, and by its limitation of the power of the 
United States over that subject, clearly shows that the right of suffrage was 
oonsldered' to be of suprême Importance to the national government, and was 
not Intfinded to be lef t wlthin the exclusive control of the states. • • • 
While it is quite true, as was said by this court in U. S. v. Reese, 92 U. S. 
214, 23 L. Ed. 563, that this article gives no affirmative right «to the colored 
man to vote, and Is deslgned prlmarily to prevent discrimination against him 
whenever the right to vote may be granted to others; it is easy to see that 
under some circumstances It may opéra te as the immédiate source of a right 
to vote. In ail cases where the former slavelioldlng states had not removed; 
from their constitutions the words 'white man,' as a qualification for voting, 
this provision did, in effect, eonfer on him thé right to vote, because, being- 
paramount to the state law, ànd a part of the state law, It annuUed the dis- 
crimmating vt'&iA 'white,' and thns left him in the enjoyment of the same 
right as white persons. And such wou^lJlbe the effect of any future consti- 
tutlonal provision pf a state which shoulâ give the right of voting exclusively 
to white pedple, whether they be men or women. Neal v. Delaware, 103 U. 
S. 370, 26 li. Ed. 567. In such cases this flfteerith article of amendment does, 
proprio vigore, substantially eonfer on the negro the right to vote, and coh- 
gress has the ppwer to protect and enforoe thatrrlght. 

"In the casé of U. S. v. Keese, so mueh relied on by counsél, this court said 
m regard to the flfteenth amendment that: 'It has Investedi.tlie citizeus of 
the United States "tt'ith a newconstitutional right, whicli Is w-lthin the pro- 
tecting ppwer pf congr.ess. That right is an exemption , from discrimination 
In the exértifee of the élective franchise on account of race, color, or previous 
condition of servitude.' This new constitutional right was màinly desigued 
for citizens of Afriean descent, The principle, however, that the protection 
of the exercise of this r"'M- is w;thia the power of congress is as necessary 
to : the right of other citizens to vote as to the colored citizen, and to tlie 
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right to vote in gênerai as to the riglit to be proteeted against discrimination. 
The exercise of the riglit in both instances is guarantied by the constitution, 
and should be kept free and pure by congressional enactments whenever that 
is necessary. The référence to cases in this court in which the povver of 
congress under the flrst section of the fourteenth aniendment has been held 
to relate alone to acts done under state authority can atford petitioners no 
aid in the présent case; for, while it may be tiue that acts which are mère 
invasions of private rights, which acts bave no sanction in the statutes of 
a state, or which are not committed by any one exercising its authority, are 
not within the scope of that amendment, it is quite a différent matter when 
congress undertakes to protect the citizen in the exercise of rights conferred 
by the constitution of the United States, essential to the healthy organization 
of the govemment itself." 

And on page 667, 110 U. S., page 160, 4 Sup. Ct., and page 279, 
28 L. Ed., the court continues; 

"If the récurrence of such acts as thèse prisoners stand convicted of are too 
common in one quarter of tbe country, and give omen of danger from lawless 
violence, the free use of money in élections, arising from the vast growth of 
récent wealth in other quarters, présents equal cause for anxiety. If the gov- 
ernment of the United States has within its constitutlonal domain no authority 
to pro^-ide against thèse evils, if the very sources of power may be poisoned 
by corruption or controlled by violence and outrage, without légal *i'estraint, 
then, indeed, is the country in danger, and its best powers, its highest pur- 
poses, the hopes which it inspires, and ^he love which enshrines it, are at the 
mercy of the combinations of those who respect no right but brute force, on 
the one hand, and unprincipled corruptionists, on the other." 

Again, in Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 
429, the constitutionality of sections 5508 and 5509 was directly 
adjudicated. Mr. Justice Gray, after reviewing ail the cases in stat- 
ing the opinion of the court, and while distinguishing the facts 
of that case from others, on pages 293 and 294, 144 U. S., page 
626, 12 Sup. et., and page 439, 36 L. Ed., said: 

"The whole scope and effect of this séries of décisions is that, while certain 
fundamental rights, reeognized and declared, but not granted or created, in 
some of the amendments to the constitution, are thereby guarantied only 
against violation or abridgment by the United States or by the states, as the 
case may be, and eannot, therefore, be affirmatively enforced by congress 
against unlawful acts of individuals, yet that every right created by, arising 
under, or dépendent upon the constitution of the United States may be pro- 
teeted and enforced by congress by such means and in such manner as con- 
gress, in the exercise of the corrélative duty of protection, or of the légis- 
lative powers conferred upon it by tlie constitution may, in its discrétion, 
deem most eligible and best adapted to attain the objeet. Among the par- 
ticular rights which this court, as we hâve seen, has adjudged to be secured, 
expressly or by implication, by the constitution and laws of the United 
States, and to be within section 5.508 of the Kevised Statutes. providing for 
the punishment of conspiracies by individuals to oppress or injure citizens in 
the free exercise and enjoyment of rights so secured, are the political right 
of a voter to be proteeted from violence while exercising bis right of suffrage 
under the laws of the United States, and the private right of a citizen, hav- 
Ing made a homestead entry, to be proteeted from interférence while remain- 
Ing in the possession of the land for the time of occupancy which congress 
has enacted shall entitle him to a patent." 

The section was also held eonstitutional in the case of In re 
Quarles, 158 U. S. 535, 15 Hup. Ct. 959, 3!) L. Ed. 1080. 

But thèse cases do not quite reach the exact point under con- 
sidération, however clearly they establish the gênerai proposition 

99 F.— 61 
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that section 3508 is constitutional. It becomes necessary, there- 
forë, to go further. In doing so, we find that the able statesmen 
in congress wlio were endeavoring to legislate to carry into effect 
the fifteenth amendment f ramed, and congress passed, what is now 
section 2004 of the Revised Statutes, as folloTPs: 

"AU citlzens of the United States who are otherwlse quallfled by law to 
vote ai any élection by the people In any state, territory, district, county, clty, 
parlsh, townshlp, school district, mttnlelpftlity> or other territorial subdivision, 
shall ,be enùtled and allowed to Yote at ail such élections, without distinction 
of racé, color, or previous condition of servitude; any constitution, law, cus- 
tom, usage, or régulation of any state or territory, or by or under Its author- 
ity, to the contrary notwlthstandlng." 

We thlnk this is appropriate législation, that it is within the con- 
stitutional power of congress, that it is adapted to the end in view, 
and that it must be read in connectioti with section 5508. 

ït is ur^ed with much zèal in; respect to both indictttients that 
the nianjî adjudged caseï^ which bold tiiat the foiirteenth amendment 
opérâtes. «nly as an inhibition upon the states, and not individuals, 
in respect to the matters therein embfaced, must control the con- 
struction of the flfteenth amendm'eht, also, upon the same grounds. 
Tlié court does npt yield to this view, but accepts that of Justice 
Bradley in passing upon the Crdikshank Case at the circuit in the 
language previously quoted. Andiin the Reese Case, 92 U. S. 218, 
23 L. Ed. 565, thç court, after saying, that article 1, § 4, was not un- 
der considération, used thiè significàrit language : 

"It bas not been conte^ded, i}or cap it be, that the amendment confers 
authorlty to Impose penàrfies for evety -wrongful r^ïùsal to receive the vote 
of a quallfled eleetor at tetàtë elèietions. It is only Wben thé wrongtul refusai 
at such an élection is bécause of race, color, or previotis condition of servitude 
that congress ean interfère and provide for its;punishment. If. therefore, the 
third and fourth sections of the act are beyond that Umit, they are unau- 
thorlzed." 

Thèse eoDsiderations appear to us to be décisive of the demurrer 
in that one of the cases ndw befpre us in which the indictment is 
based upon seiction 5508. Indeed^ aS it cannot be doubted that the 
right of the colored man to vote ia "œcured" by the constitution, of 
the United States, in the sensé of that word as used in that sec- 
tion, and espeçially when it is construed in connection with section 
2004, the question is no longer open to argument. If that right is 
not "secured" in that way, it rests upon no security whatever. 

We now corne to section 5507, upon which the other indictment is 
based, and which is in this language: 

"Every persbn who preyents, hinders, controls or intimidâtes another from 
exerclslng or in exerclslng the right of suffrage, to, whom that right Is guaran- 
leed by the fifteenth amendment to the constitution of the United States, by 
means of bribery or threats of deprlving such person of employment or occupa- 
tion, or of ejecting such person from a rented house, lands, or other property, 
or by threats of refusing to renew leases or contracts for labor, or by threats of 
violence to himself or family, shall be punlshed as provlded In the preeedlng 
section." 

Is this "appropriate" législation, and within the power of con- 
gress, under section 2 of the flfteenth amendment? We think a 
test bas been established for our guidance in reaching a conclusion 
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upon that question. The constitution had granted congress power 
to pass ail laws "necessary and proper"' to carry into eflect the other 
powers given by that instrument. It will be admitted that the 
words "necessary and proper" are stronger than the word "appro- 
priate," as used in the section just referred to. Yet Ohief Justice 
Marshall said : 

"We admit, as ail must admit, that the powers of the govemment are 11m- 
ited, and that its limita are not to be transcended. But we think the Sound 
construction of the constitution must allow to the national législature that dis- 
crétion with respect to the means by which the powers It confers are to be 
carried into exécution which will enable that body to perform the high 
duties assigned to it in the manner most bénéficiai to the people. Let the 
end be legitimate, let it be within the scope of the constitution, and ail means 
which are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the constitution, are con- 
stitutional." McCulloch v. Maryland, 4 Wbeat. 421, 4 L. Ed. 605. 

Tested by this rule, we are now to détermine whether congress had 
the constitutional power to enact this particular législation which 
it deemed appropriate to enforce the amendment. Of course, it can- 
not be said that the décision of congress in the premises is neces- 
sarily final, and for that reason I hâve endeavored to find the test 
by which the matter was to be judged. If it is not found in 4 
Wheat., 4 L. Ed., and in the cases which follow that authority, and 
which are coUected in 1 Notes on U. S. Reports, 872 et seq., it cah- 
not be found at ail. We are clearly of opinion that the rule is ap- 
plicable to this case, and that it must be followed. The plaia and 
manifest intention of congress, as avowed and expressed in sections 
2004 and 5507, was to prevent, by the means therein indicated, any 
abridgment of the free exercise of the right to vote guarantied by 
the flfteenth amendment by means of bribery, threats, or intimida- 
tion. That was the sole intention. There was no other. The end 
was legitimate. The purpose was within the scope of the flfteenth 
amendment. The means are plainly adapted to that end, and are 
not prohibited, but consist with the letter and spirit of that amend- 
ment. 

Possibly we may get additional light upon the question by going 
back somewhat, and viewing it from another standpoint. Section 
4 of the act of 1870, and which was considered in the Reese Case, 
is as follows: 

"That if any person, by force, bribery, threats, intimidation, or other un- 
lawful means, sliall hinder, delay, prevent, or obstruct, or shall combine and 
confederate with others to hinder, delay, prevent, or obstruct, any citizen from 
doing any act required to be done to qualify him to vote or from voting at any 
élection as aforesaid, such person shall, for every such offense, forfeit and 
pay the sum ot five hundred dollars to the person aggrieved thereby, to be 
recovered by an action on the case with fuU costs, and such allowanees for 
counsel fées as the court shall deem just, and shall also for every such offense 
be guilty of a misdemeanor, and shall on conviction thereof be fined," etc. 

In direct référence to this language the suprême court said (92 U. 
S. 220, 221, 23 L. Ed. 565. 566): 

"But when we go beyond the third section, and read the fourth, we find 
there no words of limitation, or référence, even, that can be construed as 
manifesting any intention to confine its provisions to the terms of the flfteenth 
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aineïidmçjat That section bas for Itg. object the punlshment of ail persons 
,TyliO,,,l3y forç^, bribery, etc., hlnder, delay, etc., any person from qualifylng or 
vofiliè; In View o( ail thèse facts, we feel eompelled to say that, In oui- 
opinion, thé languagè oî the thlrd and' fburth sections does not confine their 
opération to unlawful discrimination on account o£ race, etc. H congress had 
the: pjOWerto provide generally for the punishment of those who unlawfuUy 
interfère to prevent the exercise of the élective franchise, without regard to 
such discrimination, the language of thèse sections -w^uld be broad enough 
for that ptirpose. It rerùains now to consider whether a statute so gênerai 
as this'ln its provision^ can be made available for the punishment of those 
■who'mayjbe guilty of unlawful discrimination against citizens of the United 
States, while exercising the élective franchise, on account of their race, etc. 
There iS oo attempt in the sections» notV under considération to provide 
specifically for such an offense. If the case Is provided for at ail, it is 
becauselt' cornes linder the gênerai prohibition against any wrongful act or 
unlawful obstruction in this particular. We are therefore directly called upon 
to décide whether a pénal statute enacted by congress, with its llmited powers, 
which is in gênerai language broad enough to cover wrongful a,cts without as 
well as within the constitutional jurisdlction, can be llmited by judicial con- 
struction -sd as to make it bperate only on that which congress may rightfully 
prohibit and punish. For this purpose we must talœ thèse sections of the 
statute as, they are. We are not able to reject a part which is unconstitu- 
tional,, and, retain the remainder, because it is not possible to separate that 
which' isijnconstitutional, If there be any such, from that which is not. The 
propoêéd èffieèt'ls not to be attained by striking eut or disregarding words 
that are in thé section, but by insertlng thoSe that are not now there. Each 
of the sections must stand as^ a whole, or f ail altogether. The language is 
plain. Tlierè is no room for construction, ijnless it be as to the efCect of the 
constitution. The question then to be detërmined is whether we can intro- 
duce Words- of limitatioh into a pénal statute^ so as to rhake it spécifie, when, 
as expreSsed, it is gênerai only. It would certainly be dangerous If the légis- 
lature couïd set a net large enough to catch ail possible offlenders, and leave 
it to the courts to step inside and say who could be rightfully detained and 
who should be set at large. This woûld, to some estent, substituts the judicial 
for the législative departtnent of thé govemment The courts enforce the 
législative wiU when ascertained, if within the constitutional grant of power. 
Within its legitimate spherCj congress is suprême and beyond the control of 
the courts; but if it steps outside . of its constitutional limitations, and at- 
tempts that which is beyond its reaeh, the courts are aùthorized to, and, when 
called upon in due course of légal proceedlngs, must, annul its encroachments 
upon the reserved power of the states and the people. To limit this statute 
in the manner now asked for would be to make a new law, not to enforce 
an old one. This is no part of our duty. We must therefore décide that 
congress bas not as yet provided 'appropriate législation' for the punishment of 
the offense charged in the indictment." 

That is to say, congress has not provided for that case. It was, 
however, by no means intended to be said that congress had not 
provided for the punisiiment of the very différent offense charged 
in the indictiûent we are now conSidéring. 

When wè turn from this section to section 5507, Eev. St., we flnd 
that it is not framed in such gênerai terms as to include as well 
offenses which may be constitutionally provided against as those 
which may not,— the only vice which led to the condemnation of 
section 4 of the act of 1870. On the contrary, section 5507 is so 
phrased that by no possibility could any one be punished except 
for doing such an act as would deny or abridge the right of a 
colored man to vote freely as he pleased. The reason this is so is 
that this section is expressly limited to those to whom that right 
is guarantied by the flfteenth amendmeut. The language of this 
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section admits of no construction that would punish the obstructing 
of a white man's vote, except on the ground of race or color, iu 
which event (though in fact it is inconceivable in our social con- 
dition) he would be as much entitled to the benefit of the fifteenth 
amendment as the negro is now. At ail events, the whole scope 
of section 5507 appears plainly to be within the intent of the fif- 
teenth amendment, and to hâve the purpose to make section 2004 
effective. ïhere is therefore no occasion for an attempt, as there 
was in référence to section 4, to separate what was within the power 
of congress from what was not. The effort would be vain, inas- 
much as the object was single. This conclusion is inévitable wheu 
we compare the two sections in the light of what is said in 92 U. 
S., at page 221, and 23 L. Ed., at page 566, as copied above; and 
this may further indicate why the reasoning of the Yarbrough Case, 
and not that in the Eeese Case, controls those we are now consider- 
ing. 

Undoubtedly the gênerai right to vote existed long before the 
adoption of the fifteenth amendment, because it sprung up in the re- 
mote past with the genesis of free government by the people, but, 
so far as the colored man is concerned, the right not only originated, 
but is '^guarantied," by that amendment, as that word is used in 
section 5507; that is to say, that amendment guaranties that that 
right shall not be denied or abridged on account of race, color, 
or previous condition of servitude. This section of the statute was 
intended to enforce and protect that right by appropriate législa- 
tion which may extend to punishing those who seek to deny or' 
abridge it upon those grounds. Ex parte Yarbrough, 110 U. S. 657,. 
4 Sup. et. 152, 28 L. Ed. 274. Section 4 and other sections were 
held to be unconstitutional because they referred to the right of 
everybody to vote, and were not conflned to the right as guarantied 
by the fifteenth amendment. The court held that congress did not 
hâve power to legislate so generally on the subject of voters and 
their rights. Neither the reasoning nor the décisions apply, how- 
ever, to cases where, by the express provisions of the statute, the 
législation is limited to cases of persons whose violated rights are 
guarantied by that amendment. Sections 2004 and 5507 are so 
limited, and they supplément one another. Indeed, it is difiScult, in 
Kentucky, to conceive that the right of suffrage was not directly con- 
ferred upon the colored man by the fifteenth amendment, notwith- 
standing the statement to the contrary in the Reese Case. The 
diiHculty, moreover, is increased when we read the language used 
by Mr. Justice Harlan in delivering the opinion of the court in 
Xeal V. Delaware, 10,3 U. S. 388, 389, 26 L. Ed. 567, and especially 
when we recur to the remark of Mr. Justice Miller in the Yarbrough 
Case, 110 U. S. 665, 4 Sup. Ct. 159, 28 L. Ed. 278, where, in speaking 
of States in whose constitutions the word "white" remained, lie said: 

"In siicli cases diis fifteenth articla of amendment does, proprio vigore, 
substantially conter on the negro the right to vote, and congress has the 
Power to protect and enforce that right." 

It is incontrovertibly true that at ail times prior to September, 
1891, and to the constitution then adopted, the negro was excluded 
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by our State laws from the right to vote. From 1850 to September, 
189il, thé Word "white" remaiiied in that provision of the state con- 
fltitutÎQn which âxed the qualifications of votera. Yet so certainly 
did thé fit teenth amendment conf er the right of suffrage upon 
the hégro, that in Kentncky, from March, 18T0, forward, he voted 
precisely as the white inan did, in spite of the state constitution. 
To say the very least, the nation iiîdirectly conferred upon the negro 
the righjt to vote, by directly and expressly forbidding that that right 
should fce denied or abridged on account of race, color, or previous 
conditioii, of servitude, and it gave congress the power to protect 
and guard the right thus bestpwed. Oongress plainly exercised 
that pov^e^ by the législation referred to. This was not grudgingly 
done by the American people or by congress. It was done as a 
matter of ^upreme national cohcern, and to meet what were decided 
to be the, esiid^ ,of national justice. The courts are not called upon, 
in the intérest of wrongdoing, to fritter away by narrow or frivo 
lous construction the safeguards of this great right so caref uUy 
bestpwe^. , That congress, in enacting remédiai criminal législation, 
is not hampered by the narrow limitations contended for, is shown 
by what is so admirably expressed by Mr. Justice Miller in the 
Yarbrough Case, where, on pages 657, 658, 110 U. S., page 155, 4 
Sup. et, aiid page 276, 28 L. Ed.., he says: 

"That a gttvernment whose essentlail charaeter Is republlcan, whose execu- 
tive head and législative body are ^both élective, whose most numerous and 
powerful branch of the législature is elected by the people directly, bas no 
power by approprlate laws to secure this élection from the influence of vio- 
lence, of cprrujtlon, and of fraud, is a proposition so startling as to arrest 
attention and demand the gravest considération. If this government is any- 
thlng more than a mère aggregation of delegated agents of other .itates and 
governments, çaeh of which is superior to the gênerai govemtpent, it must 
hâve the power to protect the élections on which its existence dépends from 
violence and corruption. If it has not this power, it is left helpless before the 
two great naturàl and historicâl enemies of ail republics, — open violence and 
insidious corruption. The proposition that it has no such power is supported 
by the old argument, of ten laeard, often repeated, and in this court never 
assented to, that, wlien a question of the power of congress arises, the advo- 
cate of the power must be able to place his flnger on words which expressly 
grant it. The brief of cotiiisel before us, though directed to the authority of 
that bOdy to pass criniinal laws, uses the same languagé» Because there is 
no express power to provide for preventing violence exercised on the voter 
as a means o£ controUing his vote, no such law can be enacted. It destroys 
at one blow, in construing the constitution of the United States, the doctrine 
universally aj[)plied to ail instruments of writing,^ — that what is implied is as 
much a part'of the instrument as what is expressed. This principle, in its 
application to .thè constitution of the United States, more than to almost any 
other wrlting, is a necessity, by reason of the inhérent ' inability to put into 
words ail derlvative powers, — a difticulty which the instrument itself recog- 
nlzes by conférring on congress the authority to pass ail laws necessary and 
proper to carry into exécution the powers expressly granted, and ail other 
powers vested in the government, or any branch of it, by the constitution. 
Article 1, § 8, cL 18. We linow of no express authority to pass laws to 
punish theft or burgiary of tlie treasury of the Ùuited States. Is there, there- 
t'ore, no power In the congress to protect the treasury by punishing such 
theft and burgiary V Are the mails of tiie United States aud the money car- 
ried in them to be left to the mercy of robbers and of thieves who may 
handle the mail, beçause the constitution contains no express words of power 
in congress to enact laws for the punishment of those offenses? The prin- 
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clple, If Sound, would abolish the entire crimlnal jurisdletlon of the courts of 
the United States, and the laws which confer tbat jurisdiction." 

This demonstrates that it was in no way essential to use the 
words "race, color, or previous condition of servitude," in order 
to make section 5507 constitutional. It being obvions from the 
language actually employed that congress thereby meant to enforce 
the flfteenth anaendment, the only question was, is the plan pro- 
vided by this section an appropriate way to accomplish the resuit? 
That it is, at least, adapted to that end, seems clear. AU that 
is required is that the législation shall corne within the scope of 
the power to enforce the amendment. It is not essential that the 
language of the statute shall be the same as that of the amendment. 
For example, the statutes of the United States make the act of 
robbing the mails a criminal offense. There is not a word in the 
constitution about such an offense. But that instrument does give 
congress the power to establish post offices and post roads, and it 
does authorize congress to pass ail laws necessary and proper to 
carry that power into effect. Punishment for robbing the mails 
is indispensable to that end. But an indictment need not, in its 
averments, reason this out. The courts do that. U. S. v. Arjona, 
120 U. S. 488, 7 Sup. Ct. 628, 30 L. Ed. 728. Other cases illustrative 
of this may be found in 1 Notes on U. S. Reports, 872 et seq. In 
attempting to enforce and protect the colored man's right to vote, 
it is obvions that congress was utterly powerless to pass any law 
that could operate upon states as such. It could only enforce the 
rights of voters as given by the flfteenth amendment by punish- 
ing individuals who attempt to invade, impair, or destroy it. U. 
S. V. Eeese, 92 U. S. 218, 23 L. Ed. 563, and U. S. v. Cruikshank, 
25 Fed. Cas. 713. If congress could not do this, if section 2 of 
the amendment does not authorize this, then that section was a 
vain thing, for in no other gênerai manuer could congress appro- 
priately legislate to that end. We adopt the language of Mr. Jus- 
tice Bradley on this subject in the Cruikshank Case, first quoted 
above, as being incontrovertibly sound. The législation in question 
was designed and intended to protect the right given by the amend- 
ment, by prescribing punishments for attempts upon the part of 
individual persons to deny or to abridge the right to vote as guar- 
antied by a constitutional amendment which forbade any abridg- 
ment. The purpose of the statute being such, and it being thus 
limited in scope, the question of its mère wisdom or eiBciency was 
exclusively within the discrétion and judgment of congress, as de- 
cided in McCulloch v. Maryland, and many succeeding cases; and 
there appears to be nothing in Williams v. Mississippi, 170 U. S. 
213, 18 Sup. Ct. 583, which has any contrary bearing. 

It is insisted, also, upon the part of the défendants, that the of- 
fenses actually charged in the indictments are not embraced by any 
proper construction of the statutes, because: First, the right al- 
leged to hâve been injured was not one which was "secured" by 
any law of the United States; and, second, because the things done, 
and which are charged to be offenses, did not touch any right or 
interest of the United States, but only those of the state of Ken- 
tucky, and hence no crime was committed. A critical inspection ol 
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the etatutes and of th.e indictments leads to the conclusion that 
thèse objections, wliile plausible, are not sound. Neitlier the fif- 
teenth. amendment, nor the statute to enforce it, was intended, in 
any primary sensé, to protect any intlerest of the United States. 
The great direct and fùndamental object was to secure for the colorcd 
naan an equal participation with the white man in the inestimable 
individual and personal privilège of voting and having a voice in 
the affairs of government, and what we hâve already said sufS- 
çiently indicates that our view la thât the right of the colored man 
tô vote is "secured" to him by the laws of the United States, within 
the sensé of that word as used in section 5508. This is done by 
the amendment, and by section 3004, Kev. St., passed to enforce it. 
ïhe court has by no means overlooked the opinion of Judge Gresham 
in the case of U. 8. v. Amsden (D. 0.) 6 Fed. 819, which held sec- 
tion 5507 i to be unconstitutionaî. That case is not followed, be- 
cause, in our judgment, it does not appear to hâve been ruled ac- 
cording to the views of the suprême court, either in the Yarbrough 
Case or in the Reese Case. Indeed, if the views of that learned 
judge, as there erpressed, are to prevail, the flfteenth amendment is 
far less important, and far less adapted to the objecta its f ramer s 
had in view, than might hâve been înferred from the tremendous 
struggle for its adoption, and the matter had probably as well havo 
been left with the states altogether. Opposed to what he said, it 
seems to us that the phrase, "to whom the right of suffrage is guar- 
anteed by the flfteenth amendment," as used in section 5507, when 
properly construed, does the very thing which he thought it did 
not, and in the light, especially, of the Yarbrough Case, if not, in- 
deed, of the Reese Case itself, entirely exempts that section from the 
criticism passed upon section 4 of the enforcement act by the court 
in the Keese Case. Differing from Judge Gresham, we cannot doubt 
that the use of the words, "to whom the right of suffrage is guar- 
a^teed by the flfteenth amendment," in section 5507, shows conclu- 
isively that the sole intention of congress was to enforce and pro- 
,tect the right pf the colored man to vote, and clearly limits the legis- 
|£^tion to that îegitimate and constitutional end. In short, it seems 
to us that the gênerai conclusions to be drawn from the authori- 
^ies are: (1) That the flfteenth amendment was meant to guaranty 
and secure to the negro, as such, the same right to vote that the 
white màn, fia such, has; (2) that congress has the power by légis- 
lation to enforce and protect that right; (3) that any législation 
having that sole object in view, if adapted to that end, if consistent 
with that object, and not otherwise forbidden by the constitution, 
is within the power of congress; and (4) that section 5507 cornes 
within thèse principles, and is a valid exercise of the power of that 
body. 

The right of the colored man to vote had its only source in, and 
is most certainly, in the language of Justice Gray in the Logan 
Case, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, "dépendent upon," 
the flfteenth amendment, which, beyond doubt, not only created 
Jthat right for him, but which at the same time gave to congress 
the power, and morally, at least, imposed upon it the duty, to en- 
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force and protect it by législation. Sections 2004, 5507, 5508, and 
5509 may not by any means be entirely adéquate for the purpose; 
but they are ail that is left, and should not be liastily swept away 
by the courts. Tbe tliree sections, at least, which are now before 
us for considération, appear to be appropriate and valid. The su- 
prême court in several cases, as we hâve seen, having refused, upon 
the clearest jjrinciples, to déclare section 5508 unconstitutional, 
we are not only bound by that ruling, but must décline to hold 
that section 5507 is void, because it seems to the court that thëre 
are, if possible, even less grounds for so holding than there might 
be as to section 5508. It will be observed that section 5507 fixes 
the penalties for the offenses therein created, by providing that 
they shall be the same as those "prescribed in the preceding sec- 
tion." As section 5506 was repealed by the act of 1894, it is con- 
tended that there is no punishment left for the offenses named in 
section 5507, thereby leaving the section ineffectuai. It must be 
seen, however, that the real intention of congress in the act of 
1894 was twofold, viz. (1) to repeal section 5506; and (2) not to re- 
peal section 5507. But the contention of counsel, if sustained, must 
lead to a resuit plainly différent from that evidently contemplated 
by congress, to wit, the repeal of one, and the emasculation of the 
other. The difficulty can be easily removed upon a just principle 
of construction which will effectuate both of the objects congress 
had in view, by holding that the repeal of section 5506 in no wise 
obliterated the record of the language used in prescribing the penal- 
ties for offenses which were no longer to be such, but left it still 
known and ascertainable, and in full effect, so far as it was, by réf- 
érence, made a part of section 5507, and necessary for its construc- 
tion and eflfectiveness. As to the mère penalties prescribed, section 
5506 is, and always was, a part of section 5507, and to that extent 
and for that purpose is not repealed. The indictment under sec- 
tion 5508 charges that on November 7, 1899, a gênerai élection for 
state oflficers within the state of Kentucky was held under and in 
accordance with the laws of said state, and a poil was then and 
there opened, and an élection was then and there legally had and 
held, in each voting precinct in said state, in each of which said 
voting precincts persons were then and there lawfully voted for by 
the légal voters therein for said state offlcers, and that at a certain 
named precinct certain named persons, and divers other parties to 
the grand jurors aforesaid unknown, were then and there, as the 
défendants well knew, colored men, negroes, men of African descent, 
and not white men, maie citizens of the United States, and, as the 
défendants well knew, citizens and résidents of said voting precinct, 
21 years of âge, and had been citizens and résidents of said precinct 
for more than 60 days, and of said county in which said precinct is 
located for more than 6 months, and of the said state for more than 
1 year, next preceding said élection, and were then and there, as 
défendants well knew, under the laws of the United States and the 
laws of the state of Kentucky, legally entitled to vote for persons 
for said state offices; that said voters at the time and place afore- 
said presented themselves with the intention and for the purpose of 



970 , 99 FEDERAI^ ;I^EPORTEKi 

Yoting, and ïdemanded ofthe officersof said jjreciact permission to 
vote ;; tbat ftbe défendants, knowingiall of the aforesaid facts, did 
then and there unlawfully, knowinglj, and feloniously conspire, cpn- 
federate, combine, and agrée together, and eacii of them with the 
other, and they and each of them with divers other. parties to the 
grand jurors aforesaid unknown, to injure, oppress, threaten, and 
intimidate said voters, on account of their race, color, and previous 
condition of servitude, in the free exercise and enjoyment of a right 
and privilège which they then and there had, and which was then 
and there secured to them by the constitution and laws of the United 
States, Of then and there voting for persons to flll offices at said 
precinqt, and that in pursuance of said conspiracy, and to effect 
the purpôse and object thereof , the défendants then and there unlaw- 
fully, willfuUy, corruptly, and maliciously injured, oppressed, threat- 
ened, intimidated, and prevented the said voters ftom voting in said 
precinct on said élection day. It is eontended that this is not good, 
because it does not charge, in terms, that the right injured is "the 
right nottolbediscriminatedagainst on account of race," etc. That 
language, however, is the language of the courts, and not that used 
either in the amendment or in sections 2004 or 5508,— a fact which 
the contention overlooks. If . such discrimination be i in substance 
and effect charged, as we think iS the case hère, it issufficient, al- 
though that wôrd is not nsed in makingthe accusation. Constru- 
ing the constitutional and statutory, provisions together, the indict- 
ment seeins to be good, and to charge that the accused conspired 
to injure certain colored men in the exercise: of the right to vote, 
who wereotherwise legally qualifled to do so, on account of their 
race and color,-^they having that right in the sensé that it is "se- 
cured'^ td them by the amendment ând section referred to, — which 
conspiracrf is an offense against the United States, for which sec- 
tion 5508 fixes the penalty. 

Only onfe fhing remains to be noticed. It is urged against the 
indictmeat under section 5507 that the offense charged is mère 
bribery at a state élection, and that the state courts alone hâve ju- 
risdictioh. "This contenticm: does not seém to be very material, be- 
cause, while doubtless the state could ialso punish such an offense, 
it by no means fbllo'ws that i the national governinent may not do 
italso, in proper cases. There are many instances where the same 
acts are offenses against the laws both of tiie state and of the United 
StateS; probably the most conspicuoas example of which is the of- 
fense 6f passing counterfeit money. Bribery at an élection may 
be made an offense by the state, and, if that were ail that had been 
done, this court could not enforce the law. But in attempting to 
enf orce the fifteenth amendment, and to prevent the abridgment of 
the right to vote on account of race or color, congress has made it 
an offense against the United States to influence or control the 
vote of a colored man by means of bribery. Of this offense thus 
created, and as charged in the indictment, the fédéral courts alone 
hâve jurisdiction. For thèse reasons, it seems to the court that 
the demurrers and motions to quash should be overruled. 
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BRENNAN et al. v. EMERY-BIRD-THAYER D'RY-GOODS CO. 
(Circuit Court, W. D. Missouri, W. D. February 26, 1900.) 

1. CoRPO HATIONS— Notice to Officer ok Agent. 

Notice given, before tlie organization ot a corporation, to a person who 
'afterwaxds became a stocliholder and officer or an agent o£ tbe corpora- 
tion, is not notice to tlie corporation. 

2. Tkade-Marks— Notice— Ekfect of Rbgistration. 

ïhe registration of a trade-mark in tlie patent office does not affect 
those not engaged in commerce with foreign nations or Indian tribes with 
notice thereof . 

3. Samk— Infringement— Suit for Injonction. 

Défendant, a mercantile corporation, caused to be placed on shoes mann- 
factured for its trade certain words and a symbol, which togetber were 
claimed by complainants as a trade-màrk'. As used by complainant, there 
■was nothing about the device to indicate the manufacturer of tbe shoes, 
or that it was a trade-mark, and défendant' s offlcers were not aware that 
it was so used. As soon as tbey learned tbe fact they ceased to bave it 
stamped on tbeir sboes, and at tbe time suit for infringement was insti- 
tutëd they had on hand but about two dozen pairs of sboes bearing it, 
and at about tbat time caused it to be erased from them. Held. that, under 
such eb'cumstauces, the court would not entertain a suit for au injunctlon 
against , infringement, it being clear tbat there had been no intentional 
violation of complainant's rights, and tbat none was threatened. 

4. Bamb — Descriptive Words. 

A trade-mark, tised on' sboes, and consisting ot tbe words "Steel Shod" 
in connection with a symbol, is not infringed by the words "Steel Clad" 
alone, stamped on «hoes having the soles quilted with steel wires; such 
words being descriptive merely, and not subject to appropriation as a 
trade-mark. 

Suit in Equity for Infringement of a Trade-Mark. 

Robert Bach McMaster and Clarence Palmer, for complainants. 
John L. Peak, for défendant. 

PHILIPS, District Judge. This is a bill of complaint to enjoin the 
défendant from the use of the complainants' alleged trade-mark, and 
for an accounting. The words claimed as a trade-mark sjonbol are 
"Steel Shod," used in connection with the représentation of an anvil, 
stamped on the shank of shoes manufactured by the complainants 
since 1891. In considering this case, regard must be had to the fact 
that the whole allégations of the bill in respect of the alleged in- 
fringement are lodged against the Emery-Eird-Thayer Dry-Goods 
Company, a coi-poration created under the laws of the state of Mis- 
souri. It is, therefore, its acts and conduct which are the subjects of 
inquiry and détermination. The évidence shows that this corpora- 
tion was organized in November, 1895. The complainants hâve taken 
évidence and based much of their argument touching things done by 
the co-partnership lir-m of Bullene, Moore, Emery & Co., which existed 
for several years prier to January, 1895, and the co-partnership firm 
of Emery, Bird, Thayer & Co., which came into existence perhaps in 
January, 1895, as, the successors of Bullene, Moore, Emery & Co. 
This last concern went out of existence on the création of said cor- 
poration. As the corporation is a distinct légal entity, in the absence 
of any averment in the bill and évidence showing a dévolution of the 
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right upon or assumption by the corporation of the liabilities aud 
obligations of said co-partnership cpncerns, any act done or liability 
incurred by such concerns could not bind or affect this défendant. 
Neither does the biH or proof show any such assumption or liability 
by this défendant. 

It appears that one Eobinson had been in the employ of said ^co- 
partnership flrms as their agent, in charge of their shoe department, 
in a department store, and that he attended to maidng ail the pur- 
ql^ases of shoes for them, and that h0 had sustained the same relation 
to the CQrppration since its organization. The évidence also shows 
that not ail of the persons who composed said co-partnerships are di 
rectors or stockholders iû the défendant corporation. I do not under- 
staiid the lâw to be that any information or knowledge which said 
lîobinson may hâve acquired in his capacity as agent for said co-part- 
nerships is imputable to the défendant corporation. The foundation of 
the doctrine that knowledge of the agent is chargeable to the principal 
rests upon the proposition that such knowledge cornes to Mm while 
acting within the line of his agency for the given principal ; and, as it 
ishjis duty topdvise his principal of facts and information pertaining 
to his office as agent, the law présumes that he performs this duty, 
ànd therèfore the further presumption arises that his principal ob- 
tains such information. Story, Ag. par. 140; Bank v. Lovitt, 114 
Mo. 525, 21 S. W. 825. With the dissolution of the co-partnership, 
ttié office of Eobinson ae its agent ceased. When the corporation 
was created this légal entity became a distinct existence. Any 
knowledge or notice which an agent mày hâve received while acting 
for another party or association, or which any individual member of 
the corporation may hâve obtained prior to the constitution of the 
corporate body, most certaînly would not, as matter of law, by impli- 
cation, be càrried over and imputed to the corporation, simply be- 
cause one or more of the members of a previously existing concern 
may hâve become officers or stockholders of the corporation, nor 
because such agent afterwards became an agent for the corporation. 
Were the law otherwise, most serions and unjust conséquences might 
be brought upon the corporate body. "The notice must be given to 
the agent while the agency exists, and it must refer to business which 
tomes within the scope of his authority." Anderson v. Volmer, 
83 Mo. 406. See, also. National Waterworks Co. v. City of Kansas 
City (G. G.)- 78 Ped. 434, 435. 

In this view of the law, what are the facts to be dealt with in 
this case? The last sale of shoes by complainants was to B aliène, 
Moore, Emery & Go. in June, 1892, more than three years before 
the défendant came into being; and, in so far as the évidence dis- 
closes, it does not appear that, when the défendant had the shoes 
in question made, after November, 1895, and up to December, 1896, 
it knew that the complainants were manufacturing and stamping 
such shoes. It had no notice that the complainants were using or 
claiining their alleged trade-mark. On the contrary, the testimony 
on behalf of the défendant shows afflrmatively that its agent in 
charge of the shoe department, when knowledge came to him in 
1891 and 1892, assumed and believed that the stamp in question 
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on the bottom of complainant's shoe was not used or claimed as a 
trade-mark, but was merely descriptive of the quality and character 
of the shoe. Xo constructive notice to the défendant is predicable 
of the fact that complainants had registered such symbol or device 
as a trade-mark in the patent oiHce. The act of congress of July 
8, 1870, providing for the registration of trade-marks, "is void for 
want of constitutional authority, inasmuch as it was so framed 
that its provisions are applicable to ail commerce, and cannot be con- 
fined to that which is subject to the control of congress." Trade^ 
Mark Cases, 100 U. S. 82, 25 L. Ed. 550. And the act of March 3, 
1881, applies only to "trade-marks used in commerce with foreign 
nations, and with the Indian tribes." 

The shoe marked "Complainants' Exhibit March 28, 1898," as the 
one manufactured by them after the défendant began business, is 
unlike the shoe bought and sold by the défendant. Complainants' 
shoe had a plain black sole unquilted, while the defendant's had 
a steel-quilted sole of wires; and while it is true that the brand on 
the sole of defendant's shoe, with the words "Steel Shod" above the 
anvil, stamped on the shank, is practically the same as that of the 
complainants, the défendant had stamped beneath the anvil in large 
letters the initiais of the défendant company, "E., B. T. & Co.," indi- 
cating that it was defendant's manufacture. There was nothing 
about the symbol on complainants' shoe to indicate that it was used 
as a trade-mark, or to indicate ownership or the manufacturer of 
the shoe. Not until December, 1896, did the agent, Robinson, learn 
that the complainants claimed the words "Steel Shod" as a trade- 
mark. Even this information did not come from complainants, but 
from Rice & Hutchings, of Boston, who manufactured shoes for 
the défendant. Immediately on receipt of such information, Rob- 
inson wrote to Rice & Hutchings to the effect that he was not aware 
that the complainants claimed such words as a trade-mark, and to 
discontinue the use thereof in the manufacture of shoes for the de- 
fendant. Thencef orth the défendant had not another shoe made 
with such stamp or symbol. 

It is quite clear, from defendant's évidence, that there was never 
any purpose on its part to infringe upon the complainants' alleged 
trade-mark, or to palm off its goods as those of complainants' make. 
This suit was tiled in March, 1897, without any préviens complaint 
or notice from complainants to défendant that they made claîm to a 
trade-mark; and the testimony of Mr. Robinson, the agent, and 
that of Mr. Thayer, defendant's secretary and treasurer, the only 
parties representing the défendant who had anything to do with 
this matter, is that their best impression is that at the time the 
house only had on hand a dozen or two of the shoes manufactured 
for them by Rice & Hutchings; and their best recollection is that 
before this suit was filed the house had erased entirely from said 
shoes said words and the impression of an anvil, which erasure is 
shown by an exhibit in this case. Certainly it should be the equitv 
of the case that under such circumstances, indicating entire absence 
of any purpose on defendant's part to interfère with complainants' 
claimed preseriptive right, that any reasonable doubt as to the 
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exact time when this erasing was done stould be resolved in the 
defendant's f avor. But suppose it werè conceded that this erasure 
of the alleged traie-mârk on the few shoès in stock was near to or 
at the time this suit was flled; should the court, under the circum- 
stanëes of this case, decree an injunction? Should the valuable time 
of this court, pressed, as it is, with multitudinous causes of im- 
portance, pressing for hearing and judgment, be taken up with prac- 
tically a iQoot question,: which, as far as the court is able to per- 
ceive, can ha^e no other object than to enable the complainants 
to get an adjudication for future use? While it is to be conceded 
that a party having an established trade-mark may sue for its in- 
fringement without flrst notifying the infringer to dèsist, yet, when 
it is madeclear that before any suit was brought the alleged in- 
fringer, on the flrst intimation of the infraction, discontinued the 
use, and did éterything that could be reafeonably required to remove 
even the appearancé of the use, and both by answer te the bill and 
at the hearing its counsel proclaimed tiiat, waiving any question 
as to whethér or not the complainants hâve a trade-mark, the de- 
fendant had ceased, before or at the time of the institution of the 
suit, to use the same, that they had no purpose to continue the em- 
ployment of thë symbol, — and the court is well satisfled that such 
disclaimer was and is in good faith, and will be scrupulously ad- 
hered to,*— shall the court, neverthelesS) graint an injunction, and put 
upon such défendant the costs? For myself, I am unwilling to en- 
courage such unnecessary litjgation, and think that, in the interest 
of the public ând of waiting bona flde litigants, the court ought to 
discountenance such lawsuits. As said in Bass, Katclifl & Gretton 
V. Guggenheimer (0. C.) 69 Fed. 271: ' - 

"It is a Sound rule for the prévention of uilûecêssary litigation, and to en- 
courage parties «tvho hâve Ignorantly and witKotit bad falth infringed a trade- 
mark to promptly desist, without suit,: upon being noUfled, that wliere a com- 
plainant had alrçady obtalnçd, before entering suit, by prompt aequiescence o£ 
the défendant, ail that an injunction could give him, he should not recover 
costis." 

If it be said that, notwithstanding,,;the case should be retained 
by the court in order to ascertain and assess damages* the answer 
is that it is perfectly clear from the complainants' évidence in this 
case that no conceivable, tangible loss has ensued by reason of any 
act of the défendant. The évidence shows that the complainants 
sold ail the shoes which they made up to the capacity of their factory 
in 1896 and 1897. "In 1897 we had the f ull beneflt of our increased 
capacity, and then we did a good deal more, |232,000," which was 
a decided increase over 1895. The falling ofE in 1896 was, as the 
witness concèdes, solely attributable to the delays occasioned in the 
improvement of the factory. During the period run that year, 
their books show a decided increase over the preceding year. It is 
only made to appear from the evidenc^, that one man called at de- 
fendant's store for a "steel-shod" shoe; and the books of the com- 
plainants, in évidence, show that beginning with 1893, and up to 
June 6, 1896, the sales of the complainants to other merchants in 
Kansas City were in no wise aflfected by the f act that Bullene, 
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Moore & Emery ceased to buy from the complainants after June, 
1892. Their books show tliat in the year 1891 they sold to Bullene, 
Moore & Emery |79.o0 worth of goods; in 1892, to Bullene, Moore 
& Emery, $436.50, and to the Doggett Dry-G-oods Company |112.50, 
aggregating |549; in 1893 they sold to other merchants in Kansas 
City Î661.40 worth; in 1894, |1,013.85; in 1895, |555.75; and up 
to June, 1896 (the year in which their factory was not run ail the 
time), their sales amounted to |538.45. The case thus presented is 
damnum absque injuria. 

Impressed, as the complainants must hâve been, in view of the 
foregoing facts, with the slender thread upon which they were sus- 
pending a lawsuit, they now contend that, since the défendant aban- 
doned the use of their exact symbol, it resorted to a device so simi- 
lar to theirs as to constitute a continuation of the alleged infringe- 
ment. It should be a sufficient answer to this suggestion to say 
that no such issue is presented by the bill. The thing complained 
of solely in the bill is the use of the alleged trade-mark of the com- 
plainants, — the same, or substantially the same, as complainants', 
with the words, "as by référence to defendant's said shoes hère in 
court to be produced wiU more fully appear." The shoes thus re- 
ferred to, and the only shoes put in évidence, are those above referred 
to, stamped with the words "Steel Sliod" in connection with the 
représentation of an anvil. The case of P. Lorillard Co. v. Peper, 
30 C. C. A. 496, 86 Fed. 956, referred to in counsel's brief as support- 
ing its contention, is not applicable. That case having been tried be- 
low by me, I am quite familiar with the state of the pleadings therein. 
In that case between the time of filing the original bill, in which an 
injunction was denied, and the filing of *the amended bill, on which 
the case was flnally tried, the défendant had abandoned the flrst 
simulated trade-mark, and substituted another, which fact had es- 
caped the attention of the complainant up to the time of the argu- 
ment and final hearing. It was in that state of the case that the 
complainant insisted that the change made did not destroy the simili- 
tude, and therefore it was a continuing infringement, which existed 
at the time the amendéd bill was flled. That is not this case. Hère 
the change was made after the suit was brought; and, even if the 
rule contended for by complainants' connsel could be applied to such 
a situation of the pleadings, there is no such resemblance between 
thte alleged trade-mark of the complainants and the words "Steel 
Clad," stamped on the bottom of the defendant's présent shoe, as 
would entitle the complainants to relief against it. The évidence 
shows that since the suit was brought the défendant has had its 
shoes manufactured with the words "Steel Clad" stamped on the 
shank, without employing the représentation of an anvil, which 
désignâtes the complainants' shoe. Such contention excites impa- 
tience. It seems to the court to carry the idea of a trade-mark be- 
yond précèdent or any reasonable necessity. 

The court has not taken upon itself the burden of discussing and 
determining whether or not the complainants could appropriate 
to their exclusive use as a trade-mark the words "Steel Shod," used 
on a shoe with steel in the composition of the beel, as shown bj 
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complainants' exhibitf for the obvious reasons hereinbefore stated. 
But -when counsel go further, and insist that the words stamped 
on the hottom of défendant'» shoe now in use, "Steel Clad," quilted 
with steel wires on the bottom, with prominent steel posts in the 
heel, are the équivalent of their, stamp, the answer is that no one 
could obtain a trade-mark in the words "Steel Clad," even if other 
persons had employed them or their équivalent. In the flrst place, 
no trade-mark is predicable of words which are merely descriptive 
of the kind, nature, quality, or characteristics of the goods or articles 
manufactured or sold. This is especially so when such words are 
not Intended by the manufacturer or vendor to perform any other 
office than to indicate the quality or character of the article. Mar- 
shall T. Pinkham, 52 Wis. 578, 9 N. W. 615; In re Anderson's Trade- 
Mark,:26 Ch. Div. 409; Street v. Bank, 30 Ch. Div. 156; Manu- 
facturing Co. v. Traîner, 101 U. S. 51, 25 L. Ed. 993; Goodyear India 
Kubber Glove Mfg. Co. v. Goodyear Eubber Co., 128 U. S. 598, 9 Sup. 
et. 166, 32 L. Ed. 535; Larrabee v. Lewis, 67 Ga. 561; Van Beil 
V. Prescott, 82 N. Y. 630; Chemical Oo. v. Meyer, 139 U. S. 540, 11 
Sup. et. 625, 35 L. Ed. 247. "No principle of the law of trade-marks 
is more familiar than that which dénies protection to any word or 
name which is descriptive of the qualifies, ingrédients, or character- 
istics of an article to which it is applied." Bennett v. McKinley, 
65 Fed. 505, 13 C. C. A. 25. "Words belonging to the common 
stock of words may not be exclusively appropriated as a trade- 
mark." Clinton Metallic Paint Go. v. New York Metallic Paint Co. 
(Sup.) 50 N. Y. Supp. 437; Lamont v. Leedy (C. C.) 88 Fed. 72. What 
combination of words is more common, and the import of which 
is more universally recognized, than the words "Steel Clad"? Thç 
dictionaries, under the head of "Steel," say: 

"Steel is often used in the formation of compounds, generally of obvious 
meajning, as steel-elad, steel-girted, steel-hardened, steel-plated, steel-polnted." 

Suçh combined words are of the mosf obvious meaning. No per- 
son, seeing those words stamped upon the sole of a shoe, like that 
sold by the défendant, would for a moment imagine that they were 
a mère arbitrary symbol, indicating a trade-mark or ownership; 
but t|ie fpurchaser woul4 at once conclude that it was merely de- 
scriptive of the quality and characteristics of a. shoe with quilted 
soles and prominent steel posts in the heel, indicative of strength 
and (iui:ability. Nor is it conceivable that a purchaser of common 
observation and common sensé could mistake the words, plainly 
stamped, "Steel Clad," for the words "Steel Shod," and especially 
when ! the latter words are designated and pointed out by the ac- 
companiment of an anvil. Nor is there any évidence in this case 
that any purchaser was deceived into purchasing defendant's shoe 
in the belief that it was of the complainants' manufacture. 

If the complainants can maintain that "steel clad" is similar to 
"steel shod," with equal reason might it be said that they could ex- 
clude the use of the words "steel girted," "steel hearted," "steel 
plated," or "steel pointed," on shoes. The combined words are not 
the same in sound or in spelling. Carried to its logical séquence, 
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therefore, to sustain this contention of complainants, it would re- 
suit that the complainants hâve acquired a complète monopoly in 
the word "steel," so that no other word could be used in combina- 
tion therewith, even when employed merely as descriptive words. 
It would resuit in holding that, if the défendant were to hâve manu- 
factured for sale a shoe with a composition of steel worked into 
the toe, he could not stamp on the bottom of the shoe the words 
"Steel Pointed"; or, if he were to bave the heel of the shoe plated 
with steel, he could not stamp bis shoe with the words "Steel Heel." 
While a court should be swift to prevent the pirating of one's prop- 
erty as a trade-mark, its zeal ought not to go to the extent of per- 
mitting one tradesman to pirate and appropriate to himself a com- 
mun word of the English language, such as "steel," so as to prevent 
its use in connection with any other word by any other person; 
otherwise, one tradesman might appropriate to himself as a trade- 
mark the whole English language. 
The injunction is refused, each party to pay its own costs. 
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MORRIN et al. v. EDISON ELECTRIC ILLUMINATING CO. OF 
BROOKLYN (two cases). 

(Circuit Court of Appeals, Second Circuit. January 24, 1900.) 

, . Nos. 8, 9, and 10. 

1. Patents— Anticipations— Improvement in Steam Genebators. 

The Morrin and Scott patent, No. 309,727, for certain improvements In 
steam generators, Tield valid, not anticipated, and infringed as to claim 2. 

2. Same. 

The Morrin patent, No. 463,307, for Improvements in steam generators, 
as to claim 1 was anticipated by claim 2 of the Morrin and Scott patent, 
No. 309,727; claim 2 lield valîd and infringed. 

B. Same— Sectional Casings for Steam Generators. 

The Morrin patent. No. 4(Î3,308, for improvements in sectional casings 
for steam generators, Uelé valid, not anticipated, and infringed. 
Wallace, Circuit Judge, dissenting. 

Appeals from the Circuit Court of the United States for the Easteru 
District of New York. 

Thèse three bills in equity were brought before the United States circuit 
court for the Eastern district of New Yorli, the respective suits being based 
upon the infringement of différent letters patent, which are, respectlvely. No. 
309,727, dated December 23. 1884, and issued to Thomas P. Morrin and Walter 
W. Scott, No. 463,307, dated November 17, 1891, issued to Thomas F. Morrin, 
each of said pateots being for improvements in steam generators, and No. 
463,308, dated November 17, 1891, issued to said Morrin for an improved sec- 
tional casing for steam generators. The respective suits upon thèse patents 
are lînovrn as Nos. 9, 10, and 8. The circuit court Issued decrees In the usual 
form to restrain the infringement of claim 2 of the flrst patent, claims 1 and 
2 of the second patent, and ail the claims of the third patent. 90 Fed. 285. 
Appeals hâve been taken by the respective défendants in each case, and the 
questions arising thereon vrlll be consldered in one opinion. 

Edwin H. Brown, for appellants. 
Arthur v. Briesen, for appellees. 

99 F.— 62 
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Before WAIIiAOE, INCOMBE, and SHIPMAÎ^T,; Circuit Judges. 

8HIPMAN, Circuit Judge (after stating the facts). The invention 
of the flrst two patents related to the "class of steam generators 
wherein a vertical genératôr shell, provided with latéral tubular 
branches, is arranged within a furnace shell, provided with an annu- 
lar grate." The boilers which hâve been constructed under the va- 
rions patents in suit, and known as the "Climax Boilers," hâve ob- 
tained a deservedly high réputation, which has been mainly owing 
to the fact that they furnished to manufacturers a steam boiler to 
be used upon a sûiall ground area, with an amount of heating sur- 
face above that which existed in pre-exigting boilers. This resuit 
was due to the improvement described in claim 2 of the patent to 
Morrin and Scott, and which consisted, in gênerai terms, in attach- 
ing to a central vertical cylinder, having an annular grate, tiers or 
substantially horizontal séries of radial double-branche tubes, or a, 
network of tubes, both branches of which enter the cylinder, one 
above the other, whereby a large increase of heating surface is ob- 
tained, because each of thèse tubes occupies or spans a small por- 
tion of the height of the boiler, and, as the beat of the fire is not 
conflned to the bottom of the central cylinder, the water in the 
brancà tubes has a température above that of the central cylinder, 
and a constant circulation is maintained between tubes and boiler. 
The tubçs overlap; "that is, the upper branches of one tier of tubes 
overlap and enter the cylinder above the lower branches of the next 
tier above, an^ the two ends of the tubes are arranged in différent 
vertical planes. * * * jBy overlapping the tiers of tubes as 
shown, We are enabled to fit within a practicable compass an un- 
usually large amount of heating surface, and to flll ùp the gas passage 
of the furnace with a networli of tubes." 

Claims 1 and 2 are as follows: 

"(1) A steam generator prtfvidéa With one or more tiers ôr torizontar séries 
of double-branclied radial ôlilidùely arranged tubes, H, both ends of whieh 
tubes eûter tlie generator cylîttdei';' and the lower ends of which are constructed 
to ex tend further into the iiiterior of the said cylinder than the upper ends, 
substantially as and for the purposes set forth. ' 

"(2) A steam generator provided with tiers or horizontal séries of radial 
doùfelé-brariched tubes. H, both branches of WhiCh enter thé êeûieiràtor cylinder, 
one above the other, and the upper branches of one sériés constructed to enter 
sald gener^-tor cylinder abovç the point or Une where the lower branches of the 
next tier above enter It, substantially as set forth." 

The èpecification describës ailso another cylinder, called "G," open 
at both ends, set in the generator cylinder called "B," and extend- 
ing upwards to the water level, so as tô leave an annular space be- 
tween the two. Circulation in the tubes was thought to be promoted 
by extending thé lower end of the tubes , across the fmnular space 
and intp the inner cylinder, the; upper séries of tubes being above 
it. The supposéd beneflt to the circulation was upon the theory that 
an upward movement would be established in the anhular space, and 
a downward curreiit in G . This cylinder is not an élément of the 
combination described in claims 1 and 2, which contain the gist of the 
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invention, but is an élément of the combination describefl in scTen 
of the ten claims of the patent. 

Upon the question of the patentable novelty of the invention de- 
scribed in the Morrin and Scott jtatent, the défendant chiefly relies 
upon the séries of patents to Robert E. Rogers and James E. Black, — 
>fo. 41,323, and its reissue, No. 2,130; No. 55,539, dated June 12, 
1866; No. 65,281, and its reissue. No. 4,535; and No. 65,280. AU 
thèse boilers had circular grates and tubes, always extending from 
their lower towards thelr upper portions, sometimes in double sets 
in which one set is shorter than the other, and sometimes in double 
sets the two ends of a tube being in différent yertical planes. No 
one of thèse boilers has an annular grate, which is indispensable to 
a Olimax boiler, and no one has the System of Morrin and Scott. 
The System of Rogers and Black was that of long and substantially 
vertical latéral tubes, whereas the system of claim 2 of the firgt 
patent in suit was that of a network of tubes in substantially hori- 
zontal séries, interlapping with each other, and thus exposing a large 
extent of tube surface to a strong beat. 

The well known and successful Hazleton or "Porcupine" boiler, 
for which letters patent No. 247,910, dated October 4, 1881, were is- 
sued to Milton W. Hazleton, is next regard'^d as an anticipation of 
claim 2. It has a séries of radiating tubes, but closed at their outer 
ends, and arranged in successive planes one above the other, and in 
the patent a séries of yertical tubes is described, which extends up- 
ward in the spaces between the ends of the radiating tubes, and down- 
ward from near the water line to the bottom of the boiler, and com- 
municating therewith. The object of thèse circulating vertical tubes 
was to furnish greater heating surface, but they were a failure, and 
were soon abandoned. Thèse two, alleged anticipations are those 
which are principally relied upon by the défendant, but are not of 
value, unless a broad construction is given to claim 2, and it should 
be construed to include a system unlike the network of radiating 
double-branched pipes, which is the principal feature of the invention, 
as described in the spécification. 

The alleged improvement described in patent No. 463,307 con- 
sisted in dispensing with cylinder, G, of the Morrin and Scott patent, 
and placing the ends of peculiarly curved tubes in the shell of the 
outside cylinder. The spécification of the patent says that in the 
former generators for which patents had been issued to Morrin and 
Scott (No. 309,727), or to himself (No. 407,940),— 

"An Inner cylinder is set conoentrically in ttie uprlght generator cylinder, 
thus providing an annular water space between them, and one extremity ot 
each of the bent generating tubes passes through the shell of the generator 
cylinder, and is connected to this inner cylinder. Thus, one end of each tube, 
or a thimble extension thereon, projects into the cylinder further than the other 
end. In my présent construction I employ no inner cylinder and no extensions, 
and expand both extremities of the peculiarly curved generating tube In tJie 
shell of the generating cylinder." 

The form of the loop of the tubes is that of the outline of a pear 
with unequal lobes, which is said to euable each tube to avoid inter- 
férence with adjacent tubes, and to compel "every portion of the 
ascending gases to corne into contact with some portion of" a gen- 
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erating tube. In order to give as much length as may be to the tube, 
an outcurve and an incurve of the "ogee" form are made in its loop. 
The claims of the patent are as f oHows : 

"(1) A steam generator havlng an uprlght generator cylinder provided witïi 
tiers of double-branehed radial obliquely arrangea generating tubes, both 
brancbes of which are secured in the shell of said generator cylinder, and ex- 
tend therein to an equal extent, said tubes belng arrangea about the entlre 
perlphery of the cylinder, and overlapplng one another, as set forth. 

"(2) A steam generator havlng an uprlght generator cylinder provided wlth 
tiers of generating tubes, b, of loop-llke form, said loop havlng a pear-shaped 
outline, vifhen seen in plan, and each loop havlng at one side a lobe formed by 
the short outcurve at b', and the Short incurve at b", the planes of the loops 
in the tubes being set obliquely to the axis of the generator cylinder, substan- 
tially as set forth." 

A comparison of daim 1 with claim 2 of the Morrin and Scott 
patent shows that there is no patentable différence between the two 
claims. The spécification of the entire patent shows that the différ- 
ence between tiers or a horizontal séries of radial double-branched 
tubes and a horizontal séries of radial double-branched obliquely ar- 
rangea tubes has no inventive character. Claim 2 of the flrst patent 
was intentionally drawn so as not to include the inside cylinder as 
a member of the combination, and so that, in case any one should 
tbereafter undertake to utilize the gist of the invention by discard- 
ing that cylinder, he eould be regarded as an infringer. The im- 
provement described in claim 1 of the second patent, having been 
distinctly claimed in a previo'us patent, is not patentable, unless the 
last patentée was the earlier inventor. In James v. CampbeU, 104 U. 
S. 356, 26 L. Ed. 786, Mr. Justice Bradley says: 

"It is hardly necessary to remark that the plalntlfC could not include in a 
subséquent patent any Invention embraced or described In a prlor one granted 
to himself , any more than he could an. invention embraced or described in a 
prlor patent granted to a thlrd person. Indeed, iiot so well, because he might 
get a patent for an Invention i before granted to a third person; In thla country. 
If he could show that he was the flrst and original inventor, and If he should 
hâve an Interférence declared." 

Machine Co. v. Hedden, 148 U. S. 490, 13 Sup. Ct. 680, 37 L. Ed. 
529. 

If Morrin had been the sole patentée in the Morrin and Scott pat- 
ent, the discarding of the inner cylinder would hâve been what he 
had himself preflgured in claim 2 of the earlier patent, and, "if a 
man cannot hâve a patent for what another has claimed or described 
in a prior patent, much less can he hâve one for what he himself has 
claimed or described, for he thus shows that he has anticipated him- 
self." Mathews v. Flower (G. G.) 25 Fed. 830. It is, however, said 
by the complainant that Morrin alone was the original inventor of 
the improvement described in claim 1 of patent No. 463,307, and 
that he invented it as éarly as 1882, and prior to the date of tl» 
Morrin and Scott invention. This earlier date was attempted to be 
proved by two machinists who were in the employ of the Lorillard 
Tobacco Works in 1882, in which Morrin was the engineer in charge, 
and who testifled that they helped to make for Morrin the mode! 
of a single-cylinder boiler, which was produced in évidence. The 
model is a crude one, and, while the history of the invention would 
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seem to hâve been more within tbe knowledge of the inventer than 
of his workmen, it is noteworthy that, although Morrin was présent 
when thèse witnesses testified, he was silent in regard either to the 
history of the invention or of the model, and did not undertake by 
his own oath to identify the model as the one of which the machinists 
testifled. The testimony in regard to the date of Morrin's invention 
is inadéquate. 

The invention of the "ogee" form of loop, described in claim 2, 
was original with Morrin, and was patentable. 

The invention described in patent No. 463,308 was a easing for 
the generators, in which the products of combustion pass upward 
among generating tubes, and its object was to provide for the ready 
access to and repair of any particular portion of the generator whicli 
may need inspection or repair. Sheet-metal drums, composed of seg- 
ments, are mounted upon an iron base. About each segment is a 
marginal fiange, for convenience in bolting segments and drums to- 
gether. Each segment is lined with blocks or tiles or refractory ma- 
terial, and each tile is indei)endently secured to the plate. A con- 
venient number of doors are provided in the drums for access to 
the interior of the easing. The last of the four claims of the patent 
describes the invention with the most particularity, and is as foUows : 

"(4) An upright cylindrical easing for housing a steam boiler or generator, 
composed of drums or métal placed upon the other, and detachaWy secured 
together, each drum being composed of segments or sections detachably secured 
together, and lined on their inner faces with tiles of refractory material, se- 
cured, removably and independently, to the métal section of the easing, sub- 
stantially as set forth." 

The patentable character and the novelty of this easing for a verti- 
cal boiler are so fully and clearly set forth in the opinion of Judge 
Thomas (90 Fed. 285) that it is unnecessary to add anything upon 
the subject of that patent. 

The inventions which are described in the claims of the three pat- 
ents which were the subject of the decrees hâve been substantially 
copied by the respective défendants, with entire knowledge of the 
complainant's assertion of exclusive right under the patents in suit, 
and, as respects Lawler, under circumstances of marked aggravation. 

The decrees of the circuit court in the two suits which relate to 
patents 309,727 and 463',308 are afflrmed, with costs of this court. 
The decree of the circuit court in the suit which relates to patent 
403,307 is directed to be modifled, without costs, and the case is re- 
manded to the circuit court, with instructions to enter a modifled 
decree, with costs of that court, in accordance with the foregoing 
opinion in regard to the invalidity of claim 1 and the validity and 
infringement of claim 2. 

WALLACE, Circuit Judge. I dissent from so much of the opinion 
of the court as adjudges the validity of claim 2 of patent No. 309,727, 
being satisfied that there was no patentable novelty in the invention 
therein specilied. Hazleton was the inventor of everything covered 
by that claim (patent No. 247,910), except the peculiar form of the 
tubes, and tubes of that form, "radial, double branched," were old, 
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and wei'é shown in the patents to Rogers and Black, Nos. 55,539 and 
65,280. In the prevailing opinioiï 'the daim is sought to be Talidated 
by reading into it a limitation,— "a network of ràdiating tubes." 
This is a catch phrase, which really bas no meaning, excépt as it may 
desCribe a somewbat larger numbér of tubes than are necessarily 
reqffli'ed by the claim or were slib1\'n in the earlier patents. The 
tubes do not interlace. Any steam generator provided with two 
tiers of radial double-brahched tubes, and èmbodying the other élé- 
ments of the claim, would infringe it. I do not doilbt that the so- 
called "Climax" boiler is an exceedingly meritorious apparatus, but, 
so far ids the improvéments embodied in it are original with Morrin 
and Scott, they are proteeted by the other nine claims of the patent, 
and by tl^'s claims of the later^àtlent to Morrin ând Scott. 



AMERICAN OEDNANCE CO. v. DKIGGS-SEABUEY GUN & AMMUNI- 

TION CO. 

(Circuit Court, D. Ooimecticut February 23, 1900.) 

No. 962. ; 

Patents— Validitt—Bbeech-Loadïng Ordnancb. 

TPbe Dashlell patent, No. 544,637, for breech-loadlng ordnance, as to 
claim^,,12, 14, 19, and 20, Is vola for anticipation and lack of patentable 
Invention. 

This was a suit in equity fOr infringement of a patent. On final 
hearing. 

W. 5. Singleton, for complaisant. 

Wilson & Wallis and WUkiuson & Fisher, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising usual questions as to validity and inf ringement of claims 12, 
14, 19, and 20 of patent No. 544,637, granted August 13, 1895, to 
Eobert B. Dashiell, for breech-loading ordnance. Counsel for com- 
plainant strenuously contends that défendant, is estopped to deny the 
validity of the patent in suit, because certain persons who sold to com- 
plainant's représentatives their stock in an earlier company, which 
owned the patent in suit, afterwards became the incorporators of the 
défendant company. The évidence does not suflSciently support the 
contention, and it will not be discussed. 

Claims 12 and 14 relate to extractor mechanism. They are as fol- 
lows: 

"(12) In breecli-loadlng ordnance, the gun, the extractor having a fulcrum 
on, and said extractor bearlng directly against the body of said gun, and a 
bearing surface on the Dreech mechanism engaglng said extractor to turn 
same on its fulcrum as the breech opens." "(14) In breech-loading ordnance, 
the corabilfation, with the gun, of the extractor loosely plvoted thereto, and 
having a fulcrùnl thereon, and the breech-operating mechanism engaging the 
extractor aS' described to flrst rock it on its fulcrum, and then turn it on its 
pivot, and aw^ay from the:falcrum, ail substantially as described." 

Oomplainànt'fe expert says: 

"I understand the twelfth claim to be for the extractor having the Inner 
fulcrum directly against the body of the gun, in combination with the breech 
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nechanism adapted to engage tlie extractor, and cause the same to swing on 
said fulcrum. I undeistand the fourteenth clalm to be, in substance, for the 
ixtractor arranged to swing flrst arcund the fulcrum on the gun near the 
îartridge, and thereafter around a second fuletum, more remote from the 
;artridge, in combination with the breech mechanism acting on the extractor, 
ind causing tJie same to move or turn on the two fulera successlvely, whereby 
the extractor is flrst given the short powerful action to loosen the cartridge 
ihell, and thereafter a longer and quiclier movement to carry the shell rear- 
ward." 

It is so clear from the spécifications of the patent, the hlstory of the 
prior art, and the admissions which the learned and candid expert 
for complainant was f orced to make, in view, especially, of the Lee, 
Nordenfelt, and Parquharson patents, that thèse claims are antici- 
pa ted, that it is unnecessary to discuss tbem. Claim 19 is as follows: 

"(19) In breech-loading ordnanee, the combination with the gun and a 
breech-block carrier pivoted thereto, of the mutilated screw breech bloeli on 
said carrier having a side eut away longitudinally in a curve drawn from 
the pivotai support of tlie carrier." 

The experts agrée that the gist of the alleged invention covered by 
this claim was the cutting away of the side of a cylindrical breech- 
block concentric with the pivot pin. In the older forms of "three-mo- 
tion gun" the breech block was flrst rotated, then withdrawn axially 
from the breech, and then swung to one side. The construction cov- 
ered by claim 19 represents one form of what is known as a two-mo- 
tion gun, so called because there is no axial movement. This two- 
motion élément was not invented by Dashiell, but was flrst shown in 
the Noble patent. No. 377,906, of 1888, and later in the patents of 
Gerdom, Seabury, Dardier & Mellstrom, and others. The défendant 
claims as follows: 

"(1) The claim is drawn to an incomplète combination, and is ambiguous, 
and therefore void. (2) The claim, if given the construction sougbt by com- 
plainant, is for a mère mechanical arrangement, which does not rise to the 
dignity of invention. (3) The claim is antieipated by the prior state of the 
art." 

It is not clear, from the speciflcations of the patent, for what pur- 
pose the breech block is eut away. Complainant's expert contends 
that the intention in cutting it away was to allow the block to swing 
directiy out of the breech of the gun. Defendant's expert contends 
that its real essential function is to so combine with the tongue of 
the breech as to hold the block against rotation while swinging on the 
carrier in the act of closing. The chief support for the contention of 
complainant's expert is found in the following statement in the pre- 
amble of the spécification : 

"The object of the invention is * ♦ * also to swing the breech block 
of a mutilated screw breech gun to one side of the bore of the gun without 
first retracting it in Une with the bore." 

But in the rest of the spécification it is repeatedly stated that the 
segments of the breech block embrace the projections on the gun so 
as to prevent the rotation of the breech block on its center, and com- 
plainant's counsel is forced to admit the correctness of the following 
admission of complainant's expert: 

"The Dashiell patent has its parts put together in an inartistie or an illog^- 
cal way. Thcre are several références in the patent, in various connections. 
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to the breech block engaglng the guide face, 7, to prevent rotfition at improper 
times, and apparently a large part of this could be left out rwithout tending 
to renfler the patent obscure in its meaning. It is a fact, I think, that the 
descriptive matter relating to the fimction of the guide face, 7, in preventing 
rotation of the breech plug occupies more Bpace than the descriptive matter of 
the breéeh plug and Its adjunets." 

If défendant' S interprétation be correct, or, rather, if complainant 
bas failed to prove tliat the function covered by claim 19 was merely 
to enable the breech Mock to swing outward without being retracted, 
then défendant does not infringe. If complainant's contention be 
conceded, then the construction is so nearly anticipated in the prior 
art that it did not involve invention. The alleged invention, accord- 
ing to complainant's counsel, "consisted in applying the cutaway fea- 
ture to a cylindrical breech block." The other two-motion guns, ex- 
cept Dardier & Mellstrom, were described by the patentée as f ollovvs : 

"I am àware that frusto-conlcal breech plugs on the mutilated-screw System 
hâve been made to swing open on a pivoted carrier from elosed (but unloelied) 
position. The frusto-conlcal form of breech block permits this; but tliere 
are practlçal difflculties in the way of construction of frusto-conical breech 
mechanlsm which make that form objectlonable in many instances. I am 
also aware that a cylindrical breech mechanism of the mutilated-screw form 
has been devised wherein the breech plug has but two thread-segments and 
flattened sides, in which the plug swings open through a slot in the side of 
the gun. This form has some objections on aceount of the considérable cut- 
ting away both of gun and breech plug." 

In thèse prior constructions the surface was eut away so as to leave 
alternately thèse segments and blanks. The Dashiell drawings indi- 
cate that he eut away or chamfered out only enough of the block to 
permit it to clear the corner of the breech. This construction appears 
to be shown in the drawings of, although it is not described in, the 
Seabury patent. Dardier & Mellstrom's British patent No. 17,490 of 
1893 shows the combination of said claim 19, and Fig. 13 of the 
drawings shows the précise construction covered by said claim, except 
that the gun itself is not drawn. In Mellstrom's patent of 1893 he 
States: 

"Instead of using a taper-sided breech block, such as that above described, I 
sometimes used a cylindrical segmental-scre^y block or plug." 

The only other distinction between Dardier & Mellstrom and the 
patent in suit is that in said patent the breech-block carrier is not 
pivoted to the gun, as in the patent in suit, but to a movable ring on 
the gun. Such alternative constructions were common in the art, 
and do not show any patentable différence. The Dardier & Mellstrom 
patent probably cornes nearer to an anticipation than the other con- 
structions of the prior art. Other patents, however, — notably said 
patent to Seabury, — showed varions kinds of breech blocks eut away 
on différent sides in order to dispense with the axial movement. 
Theref ore there was no invention in adapting the cutaway idea to tlie 
cylindrical breech. This conclusion is supported by the disclaimers 
of the patentée in his spécification, and by the admissions in the file 
wrapper. Even if claim 19 sufficiently states the function of its con- 
struction claimed by complainant, and even if said construction is not 
anticipated, yet it must be held to be void, as being for a mère me- 
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chanical arrangement wliich did not involve invention in view of the 
prior art. Tliese eonclusions dispense with tlie necessity of discuss- 
ing the contentions as to the Silfversparre patent, No. o42,(i39, wliich, 
if part of the prior art, would alone be conclusive against the validity 
of daim 19. Claim 20 is as follows: 

"(20) lu broech-loading ordnance, tlie gun, the breech-block carrier pivotally 
connected thereto and liaviiig a closed rear face pièce eovering and projecting 
beyond tiic edges of tiie breech bloek, which block is swiveled thereto, ail 
combined substantlally as described." 

This claim covers merely a hinged cover extending beyond the 
block. Complainant's expert says it "is directed to a spécial construc- 
tion and arrangement of parts for keeping dust, dirt, and other for- 
eign matters ont of the joint at the rear end of the breech plug." It 
is wanting in invention, and is shown in prior patents. Let the bill 
be dismissed. 



NATIONAL FOLDING-BOX & PAPER CO. V. ROBERTSOX et al. 

(Circuit Court, D. Connecticut. February 9, 1900.) 

No. 1,019. 

1. Patents— Infringement — Folding Papeb Boxes. 

The Wilson patent. No. 280,360, for an «uprovement in folding paper 
boxes, Jteld not anticipated, and valid, on motion for a preliminary in- 
junction. 

2. Samb— Suit poe Inpkingement— Dépenses. 

The fact that the owner of a patent is a corporation alleged to hâve 
been formed in violation of the anti-trust law, and that the patent is 
alleged to hâve been assigned to it In furtherance of the illégal purpose 
to create a monopoly and control the price of an article of commerce, is 
not available to an infringer of such patent to defeat a suit for the in- 
fringement. 

This is a suit in equity for the infringement of a patent. On mo- 
tion for a preliminary injunction. 

Walter D. Edmonds, for complainant. 

Charles W. Comstock and W. E. Simonds, for défendants. 

TOWNSEND, District Jndge. On motion for a preliminary in- 
junction against infringement of the flrst claim of patent No. 286,- 
360, granted October 9, 1883, to Arthur Wilson, for improvement in 
folding paper boxes. This claim has been sustained by Judge 
Thomas, after exhaustive considération of the issues of anticipa- 
tion and noninfringement, in two opinions in the suit of this 
complainant against Robert Gair (C. C; 91 Fed. 905, and 97 Fed. 
813). The new évidence introduced related only to patents set up 
in the answer, but not discussed, in said Gair Case. The défend- 
ants relied chiefly on one only of said patents, namely. No. 269,682, 
to Linnett, which they claim exactly corresponds with the boxes of 
the patent in suit, except in the use of what are known as the 
tongues and slits for securing the same, and that this construction 
was suggested by Linnett when lie said, "the parts at the ends be- 
ing attached together to secure them, as by pasting or otherwise 
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securing the parts," and they contend that the use of such slits and 
tongues was well known in the art. As pointed ont by Judge 
Thomas in his carefuUy considered opinion, the merit of the inven- 
tion 'in suit is that the end pièce, with its tongues, when càught into 
said apertures and loosely held therein, closes and holds together 
the eûd Of the box by means of its lever function. This construc- 
tion diSpehsed with the exterior perforations of the boxes pi the 
jjrior art, and reinforced the sides of the box against strain. 

Counsel for complainant says the Linnett patent was not pre- 
sented for Judge Thomas' considération, because the patent to 
Arthur, May 15, 1877, No. 190,803, which was discussed and consid- 
ered, eôvered everything embra.ced in the Linnett construction. 
The construction of Arthur is neàrer to the patented construction 
than that of Linnett. It is appai'ent that neither Arthur nor Lin- 
nett had any idea of the elutch invention which WilsOn devised. 
AU the other questions herein were before Judge Thomas, and were 
disposed of by him. 

The défendants hâve also iiled a plea in abatement alleging that 
certain partnerships and corporations which were rivais in busi- 
ness, situated in varions states, engaged in the manufacture of thèse 
boxes, being articles of commerce and in great demand throughout 
the United States, for the purpose of stifling compétition, and con- 
trolliiig and limiting the output of each of said manuf acturing con- 
cerns, or lessening the amount of production of said goods and arti- 
cles of commerce, entered into a conspiracy, for the purpose of stip- 
ulating and providing for unif orm minimum prices of said articles 
of commerce sold throughout the states, and enhancing the price 
thereof, and limiting the production of the same, and that,; in pur- 
suançe ,of said conspiracy, each of the parties entered into a con- 
tract to sell its plant to a new corporation, to be organized under 
the laws of the state of New Jersey. Said contract was set f orth 
in full. It comprised an àgreemént between certain flrms, per- 
sons, and corporations to take stOck in said corporation, and pro- 
visions for the appraisal of the property of each of the consti- 
tuent members, and for the allotment to each of them of stock in 
the new corporation in proportion to such appraisal. The plea 
in abatement further alleged that said parties further agreed that 
neither of the persons or compaities mentioned in said agreement 
should engage in the manufactûi'e or sale of said articles of com- 
merce, or directly or indîrectly c'ôhtinue in, càrry on, or engage in 
said business of which said articles might f orm a part, independent- 
ly of the said National Folding-Box & Paper Company, to be organ- 
ized as aforesaid, for the period of 49 years, and that during said 
period thé parties should refrain from entering into compétition as 
rivais of said company; and that in pursuance of said conspiracy 
the parties abandoned the manufacture of such articles, and that 
said National Folding-Box & Papei^ Company has carried ont ail the 
designs of said parties; and that, in pursuance of said agreement 
and conspiracy, ail the patents hâve been tranSferred to said cor- 
poration; and that "it was further agreed between the parties 
* * * that each of the parties to said agreement could and did 
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manufacture said articles of commerce under patents owned by 
them prior to the formation of said company," and that such arti- 
cles "were sold by said parties * * * at uniform priées, and 
upon the same terms, without respect to the cost of production or 
the merits of the respective articles"; and that the patent in suit 
was conveyed to the complainant corporation in pursuance of said 
conspiracy to restrain the trade in the states where said plants were 
located. The plea further allèges as follows: 

"The direct tendency and the direct resuit of said conspiracy and agreement 
between said parties, as aforesaid, was and did, as intended by the parties 
thereto, create a scarcity of said articles of commerce, and enhance the priée 
thereof, in the states where said plants were located, and throughout the 
several states where said articles were in use by the public to a great extent; 
and tie said conspiracy, and the natural results o£ the same, as intended and 
designed by the parties to said agreement, and the acts of the parties thereto 
under the same, are ail and each in violation of law, in restraint of trade and 
commerce between the several states, and are directly prohibited by the 
common law and the laws of the United States, and, as said illégal and 
unlawful combinatlon of the parties to said agreement, the said National Fold- 
Ing-Box & Paper Company, hâve no right, power, or authority to sue or plead 
in the courts of the United States, in any civil action wherein it invokes the 
aid of the courts of the United States, to protect the plaintifï to further engage 
in or carry on the business for which it was illegally organized, and especially 
to protect it as demanded in this suit, and said combinatlon is illégal and 
void, and your respondents, therefore, pray that the proceeding in the cause 
may be abated and dismissed." 

This plea was argued under an oral stipulation to the effect that, 
for the purposes of the motion for a temporary injunction, the facts 
alleged in said plea should be taken as true, so far as they referred 
to the contents and exécution of the agreement» therein alleged, 
but that this admission should not be construed to extend to any 
innuendoes contained in the plea respecting the purposes of said 
agreements, except so far as they appeared on the face thereof, nor 
respecting the intent or animus of the parties thereto. 

The conclusions reached dispense with the necessity of resting the 
décision on the legality of the agreement alleged in the plea in 
abatement. It does not appear that the original contract was il- 
légal. There are no provisions therein which, directly or indirectly, 
refer to any restriction of trade or régulation of output or of priées. 
The parties thereto bound themselves not to engage in like business 
for 49 years. This was essential to effectuate the transfer of the 
good will, and is not unusual in such cases. The allégation that it 
was further agreed that the parties "could and did manufacture," 
etc., is in direct conflict with the previous allégation of the plea. 
To sustain this plea, it would be necessary to hold, as claimed by 
défendants, that a corporation formed in restraint of trade in one 
State could not, in another state, maintain a suit to restrain the in- 
fringement of its patent. 

The fédéral cases chiefly relied on by défendants are Harrow Co. 
V. Hench (C. C.) 70 Fed. 667, affirmed in 27 C. C. A. 349, 83 Fed. 
36, 39 L. R. A. 299; Harrow Co. v. Quick (C. C.) 67 Fed. 130. 

Harrow Oo. v. Hench, supra, was a suit to enjoin licensees from 
violating a lieense contract by selling below the price agreed on 
therein, and for a deeree for the spécifie performance thereof, which 
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contràct was made with a combinàtion controlling &0 per cent, of 
the maniifacturers of certain harrows in the United States. Said 
contracta prevented licensees from selling their products at a price 
less than was set forth in a schedule annexed to tlie license, so that, 
as tlie court said, the corporation is simply clothed with the légal 
title to the assigned patents, while "the several assignors are in- 
vested with the exclusive right to manufacture and sell their old- 
style harrows under their own patents; but ail of them must sell 
at uniform priées, and upon the same terms, without respect to cost 
or the merits of their respective styles of harrows, and ail the mem- 
bers of the combinàtion are strictly forbidden to manufacture or sell 
any other kind or style of float spring-tooth harrow than they are 
thus licensed to make and sell." Judge Acheson refused the injunc- 
tion, and the court of appeals afflrmed his décision, taking the 
ground that the prior owners were the bénéficiai owners, with right 
to continjie their business, subject only to the restriction in its man- 
agement imposed by the contràct, and that "the resuit would be the 
same, in légal contemplation, if the corporation and licenses had 
been dispensed with, and the contràct had provided simply, as it 
does, for combinàtion and restraint of compétition." This was not 
an infringement suit,, but a suit to compel the performance of an 
unlawful' contràct. The décision rests upon the fact that the cor- 
poration was organized solely for the purpose of making a combi- 
nàtion to restrain compétition and trade and to enhance prices. 

In the same Une, Judge Coxe, in the suit of the same complainant 
against the same défendant (C. C; 84 Ped. 226), to restrain infringe- 
ment of a patent which had been assigned in accordance with said 
contràct, held that, as the contràct was illégal and void, the assign- 
ment also was void, and solely on that ground dismissed the com- 
plaint. 

The only opinion in the fédéral courts cited by défendant which 
would seem to support the doctrine that an infringer might dé- 
fend his illégal acts, even in a case where the complainant was 
a combinàtion formed for the purpose of restraining trade and com- 
pétition, is Harrow Co. v. Quick, supra, in which the learned judge 
disposed of the question of infringement on the merits, but, in pass- 
ing on the défense that this same harrow company was an illégal 
combinàtion, said: 

"It seems to me that the court eannot sustain the présent bill without 
givlng aid to the unlawful combinàtion or trust represented by the complain- 
ant. The question is not free from doubt, but in a case of doubt I feel It 
my duty to résolve it in such a way as will not lend the countenance of the 
court to the création of combinations, trusts, or monopolies." 

The court of appeals, however, said on this point: 
"While not prepared, in Tiew of the authorlties, to sanction the proposition 
that the infringer of a patent may escape liability by showlng that the légal 
owner is engaged In a supposed unlawful combinàtion or trust, we do not 
consider the point." 20 C. C. A. 413, 74 Fed. 239. 

And in Columbia Wire To. v. Freeman Wire Co. (C. C.) 71 Fed. 
306, Judge Adams said: 

"I would quite agrée with the learned judge who wrote that opinion, that 
the correctness of his conclusion, even in that case, was not free from doubt." 
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And he refused to apply said doctrine in a case of infringement. 
The question liere presented was discussed by Judge Wallace in 
Strait V. Harrow Ce. (C. C) 51 Fed. 819. Judge Wallace says: 

"The proposition that the plaintiff, while infringing the rights vested in the 
défendant under the letters patent of the United States, is entitled to stop 
the défendant from bringing or prosecuting any suit therefor because the de- 
fendant is an obnoxious corporation, and Is seeliing to perpetuate the monopoly 
which is conferred upon it by its title to letters patent, is a novel one, and 
entirely unwarranted." 

The opinion in Machine Co. v. Smith (C. C.) 70 Fed. 383, is to the 
same efîect. Judge Simonton says: 

"The issues are tbese: Do the complainants hold letters patent of the 
United States giving them the exclusive right to niake, vend, and use certain 
patentable devices? Hâve the défendants infringed the rights thus granted? 
I£ in procuring thèse exclusive rights, or If, in their exercise, the complainants 
hâve béen guilty of fraudulent or improper conduct towards thèse défendants, 
the fundamental principles relied on would debar them of any relief in this 
court. But if, in the absence of thèse, it is sought to deprive them of their 
remedy for the infringement of their rights because of their motives in assert- 
ing them, such motives are not the subject of judicial Inquiry. Strait v. 
National Harrow Co., 51 Fed. 819. 'ïhe rule that one coming into equity 
must corne with clean hands is eontined to the conduct of the party in the 
matter before the court, and not to matters aliunde. Courts of equity, as 
well as courts of law, vs-ill not refuse redress to the suitor because his conduct 
in other matters not then before the court may not be blameless. It is enough 
if the suitor shows that he has acted justly, fairly, and legally in the subject- 
matter of the suit.' Beach, Mod. Eq. Jur. § 16, and cases cited." 

The distinction between the cases where such a défense might and 
might not be interposed is stated as foUows by Judge Wallace in 
Strait V. Harrow Co., supra: 

"If the défendant had brought suit against the plaintiffs for some breach 
of contract or violation of its alleged rights, founded upon the eombination 
agreement, then it might become pertinent to inquire into the charaeter of the 
eombination, and ascertaln whether the court would enforce any rights grow- 
ing out of it. But, in a suit brought for the infringement of a patent by the 
owner, any such inquiry, at the behest of the infringer, would be as imper- 
tinent as on in respect to the moral charaeter or antécédents of the plaintiff 
in an ordinary suit for trespass upon his property. Even a gambler, or the 
keeper of a brothel, cannot be deprived of his property because he is an obnox- 
ious person or a criminal." 

The court of appeals in this circuit said in Light (^o. v. Electric 
Co., 3 C. C. A. 605, 53 Fed. 598: 

"They [the owners of the patent in suit] do not lose that right merely be- 
cause they may hâve Joined in a eombination with others, holding other 
patents securing similar monopolies, which eombination may. when Judicially 
examined in a proper forum, be held to be unlawful. We do not feel justifled 
in assuming, upon the tacts before us in the présent suit, that the use which 
the complainants propose to malie of the injunction — an injunction which 
seems necessary to secure their monopoly and malie their patent fruitful — 
will be such as to promote any other monopoly. When it shall be made to 
appear that some one, to whom in fairness and good conscience thèse com- 
plainants should sell their lamps, has been arbitrarily refused them, save upon 
oppressive and unreasonable terms, it will be time to consider whether the 
complainants should be allowed to continue in possession of the injunction." 

In Soda-Fountain Co. v. Green (C. C.) 69 Fed. 333, Judge Dallas 
sustained exceptions to such a plea, and ordered it stricken out as 
jrrelevant, immaterial, and impertinent. The motion for a pre- 
liminary injunction is granted. 
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, i' ; , EVANS et al. v! EOOD et al. 

(Qlrcuit Court of Appeals, TWrd Circuit. February &, ; 1900.) 

No. SI. 

Patents— iNFRiNGEMEffT— Machines for Dressing Hidks. , 

The Eood & A^aughan patent, No. 383,914, for an improvemeut lu 
machines for shavlng skins or hides, as to clalm 3, whiéh relates to thc 
cutter cylinder, Is limlted by the prlor art to the précise construction 
shown, which is a cylinder having two séries of knives, arrangea spirally 
therebn, the direction of each séries being opposite to that of the other. 
and each séries ext«nding "from one end of the cylinder to and beyond 
the mlddle of such cylinder, longitudinally thereof, and until they abuf 
against each other"; ànd such patent is not Infrlnged by a machine in 
which the two séries of knives termlnate or abut against each other on 
the cèriter Une of the cylinder. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. ' 

Henry E. Everding and Frederick P. Fish, for appellants. 
Charles E. Morgan, for appellees. 

Before ACHESON and GRA Y, Circuit Judges, and KIRKPÂT- 
RIGK, District Judge. 

KIRKPATRICK, District Judge. The appellees' patent in suit, 
No. 383,914, dated June 5, 1888, purports to be for an improvement 
in machines for shaving skins and hides, and especially for an im- 
provemeut in a shaving machine designed as shown in letters patent 
No. 339,323, granted to John Eood, one of the joint inventors named 
iu patent No. 383,914. The part of the patented device more par- 
ticularly indicated as being infrlnged by défendants' machines is the 
cutter cylinder. This cylinder, which was common to both of Eood's 
patents, as constructed under patent No. 339,323, had certain al- 
leged defects, which resulted, when operating, in marking and 
scratching the shaved skins in an undesirable manner. The altéra- 
tion of the construction of this cutter cylinder, to effect such ah 
arrangement of the knif e blades thereon as would obviate this un- 
desirable resuit, was the principal point of inventive change sought 
to be embodied in patent No. 383,914. There were other modifica- 
tions in the appellees' machine of the later patent not f ound in the 
machine embodying patent No. 339,323, but they related only to dé- 
tail of mechanical construction, the application of a sharpening de- 
vice to the cutter blades, and other minor featares, not directly rela- 
tive to the iquestion at issue in this cause. The third claim of the 
complainants' patent alleged to be infringed reads as fpllows: 

"A cutter: cylinder having two séries of knives, as described, arranged in a 
spiral direction on the external surface of said cylinder, thedl-rection of each 
séries being opposite to, or the reverse of, the other séries, extending from 
one end of the cylinder to and beyond the middle of such cylinder, longitu- 
dinally thereof, until they abut against each other, substantially as shown and 
described." 

The spécification of the patent relating to this claim is as foUows: 

"A cutter cylinder, B, having on its external surface two séries of knives, 
a, 1), each séries being arranged to extend from one end of the cylinder to- 
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wards the other end thereof, and in a spiral direction, the direction of eacti 
séries being opposite t.o that of tlie otlier séries. Tlie linives of eacli séries 
are extended beyond the middle of the cylinder, longitudinally thereof, untll 
they abut each against the other, as shown in Fig. 4. By arranging the 
Ijnives as represented, no marii will remain on the hide after It bas been 
operated on by them, and during the opération of shaving the said hide or 
skin it will be kept in a smooth state, owing to the arrangement of the 
knives, they tending to extend or spread the portion of the skin, while be- 
ing acted upon by them, in directions from the said middle of the cylinder to- 
wards each end of it." 

It is apparent, from the spécifie language of this claim and spéc- 
ification, that the patentées' conception of their invention was clearly 
defined and concisely expressed. The invention vfas, as stated, a 
cutter cylinder, with blades spirally arranged, as described, and ex- 
tending from each end of the cylinder to and beyond the middle of 
each cylinder, longitudinally, until they abutted against each other. 
If we look into the prior state of the art, vve will find the reversed 
spiral arrangement of blades in a number of machines constrifcted 
under earlier patents. As early as July 9, 1867, patent No. 66,640 
was granted to John Schiffer for a machine for dressing hides and 
skins, which contained a rotary scraper, with knives spirally di- 
vergent around the cutter thereof, abutting against each other at 
the center. Patent No. 4,996, dated August 2, 1865, issued to Bray, 
deseribes a cutter cylinder with spirally arranged blades overlap- 
ping, but not abutting, against each other, so that the scratches left 
upon the hide by the extremity of one blade would be removed by 
the cutting of the next blade following.- A cutting surface was thus 
continually presented to the hide, and the hide was so held flrmly 
and fiât while being operated upon. In the Masterson English pat- 
ent, No. 782 of 1877, a cylinder somewhat similar to the Bray is 
found. Speaking of the helical arrangement of the cutter blades of 
this cylinder, the spécification of the patent says: "They start from 
alternate points at the middle, the ends at the middle being rounded 
ofl: so that no angles are presented." 

The principle of overlapping cutter blades was adopted in the 
early Rood patent. No. 339,323, in order that no part of the skin or 
hide should remain untreated. It is évident that from the early 
stages of the art till the granting of the patent in suit, while slight 
différences in mechanical détail were to be found in the différent 
devices, yet the same resuit was sought by the various patentées 
and inventors, and sought along the same Unes and similar théories. 
The peculiar arrangement of the knives in ail the above-mentioned 
cylinders was designed, not only to keep the skin or hide flat and 
stretched while being operated upon, but to prevent the marking 
of the skin or hide along the middle or at the terminais of the knife 
blade, just as in the cutter cylinder of the patent in suit the con- 
tinuation of the knife blades across the center of the cylinder is to 
accomplish the like resuit. It was plain that the marks or scratches 
upon the hide were caused by the failure to hâve a cylinder that 
continuously presented a cutting-blade surface to the hide or skin, 
thereby leaving some part of the skin uncut or untreated, and which 
part would then form a ridge or mark upon the surface. As we 
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have seen, the idea of overlapping blades had been clearly conceived 
befo^ complainants' patent was applied for, and when they chose 
sucïl an arrangement for their device they embodied no new prin- 
ciple. It had been employed by Masterson as far back as 1877, and 
used by the designers of many other cutting cylinders well known 
to the trade. The complainants did no more than add to an old 
form a new feature, consisting of an extension of the blades beyond 
the center of the cylinder until they abutted. 

The invention being, then, in no sensé a pioneer in the art, no 
anexpressed meaning can be read with the claim, and the patent 
must be limited to the spécifie device described therein. Literally 
interpreted, it must be understood to claim that the cutter blades 
extend, not only to, but beyond, the middle of the cylinder, and 
there abut on some Une not coïncident with the middle line of the 
cutter cylinder. The appellants (the défendants below) have made 
and sold the forms or types of cutter cylinders known in the rec- 
ord as the "Burke-Evans Cutter Cylinder" and the "Creery-Evans 
Cutter Cylinder." The latter appears to have two séries of knives, 
arranged in a spiral direction, upon its surface; the direction of 
each séries being opposite to, or the reverse of, that of the other 
séries. This cutter cylinder has the knives of each séries extending 
towards, but not beyond, the middle of the cylinder. In the Burke- 
Evans cutter cylinder the abutting arrangement of the knives is 
not exactly like that in the Creery-Evans cylinder, but it varies 
only in small mechanical détails, that do not change the principle 
of construction. They are both what is technically known as "bal- 
anced cylinders," having the distinguishing feature of center-line 
abutment of the knife blades. The appellees' cutter cylinder is of 
the class or type known as "staggered cylinders," in which the cut- 
ter blades do not abut on the center line of the cylinder. The re- 
quirement of the third claim of the patent is that the knives shall 
extend "from one end of the cylinder, to and beyond the middle 
of such cylinder, longitudinally thereof, until they abut against each 
other," and this construction of their device is fully explained in the 
spécification to be essential to the particular improvement intended 
to be protected by their patent. The spécification describing the 
novel feature of the complainants' device, set out in the third claim 
of patent No. 383,914, as clearly differentiates it from the construc- 
tion found in the appellants' devices as it does from those of the 
pi'ior Eood jiatent and the others to which we have referred. Upon 
the record presented, we are of the opinion that the appellants' cut- 
ter cylinders do not embody the construction specified in the ap- 
pellees' patent in suit, and are not inf rangements thereon. The de- 
cree of the circuit court is therefore reversed, and the record will 
be remitted", with instructions to dismiss the complainants' bill of 
complaint. 
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LAMB V. HORTON et al. 

(Circuit Court, D. Massachusetts. February 26, 1900.> 

No. 998. 

Patents — Infringbment — Eyb Shields. 

The Lamb patent, No. 540,746, for an eye shield which consists of mica 
lenses and cushlons of felt or other suitable materlal, is limited by the 
proceedings in the patent office to a shield having the cushions made of 
felt or other similar flbrous material, and la not infringed by a shield 
having rubber cushions. 

Thi8 was a suit in equity for infringement of a patent. On final 
hearing. 

Odin B. Boberts, for complainant. 
Warren R. Perce, for défendants. 

•COLT, Circuit Judge. Tkis suit relates to the Lamb patent for 
eye shields, which was before this court in Lamb v. Stevens (C. G.) 
81 Ped. 389. In that case the patent was held valid. In the prés- 
ent suit the only défense is noninfringement. The Lamb eye shield 
consists of mica lenses and a felt cushion. In the Stevens Case the 
defendant's eye shield had a felt cushion, and infringement was 
clear. In the présent case the défendants' eye shield bas a rubber 
cushion, and it is contended that an eye shield having a rubber 
cushion does not infringe the Lamb patent, because the patent is 
limited to a felt cushion, by reason of what took place in the pat- 
ent office. In the considération of this question it becomes neces- 
sary to carefully examine the history of the patent in the patent 
ofdce, as disclosed by the lile w^rapper and contents. The Lamb ap- 
plication was filed September 25, 1891, and it contained four claims. 
In thèse claims the cushion was described as "a ventilated, flexible 
cushion," "a flexible cushion," and "a ventilated, flexible, nonmetallic 
cushion." Thèse claims were rejected by the examiner October 27, 
1891, November 20, 1891, December 1, 1891. and December 19, 
1891, mainly upon référence to the Genèse patent, of March 18, 
1884. Upon appeal to the examiners in chief the majority afflrmed 
the action of the examiner, holding that the Genèse patent "de- 
scribes its flexible cushion as elastic and as made of rubber," and 
that the alleged invention consisted merely in changing the location 
of the ventiïating apertures. The dissenting examiner in chief 
thought the patent yalid, provided thé cushion was limited to felt. 
The applicant then appealed to the commissioner, and he afflrmed 
the décision of the majority of the examiners in chief. The com- 
missioner, in his opinion, says that. the British (Genèse) patent of 
1884 "shows everything that is mentioned in the flrst claim," ex- 
cept that, "instead of the felt cushion," that patent shows "an 
India-rubber tube." He eoncludes as follows: 

"The substantial questions which corne up are thèse: (1) Does applicant's 

substitution of a flexible felt frame in the place of the old flexible metallic 

frame with rubber cushion, amount to invention? And (2) does the spécifie 

mode of ventiïating the felt frame. as compared with the modes of ventilation 

99 F.— 63 
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of the Brltish and Swiss patents, amount to invention? It Is held that both 
questions must be ans-were(il iti the. npg^t^ve," ; 1 1 ' > t 

On May 18, 1892, Jliaimb; file4 ^, pétition for reliearing of the ap- 
peal before the commissioner, and for leave to file an amendaient, 
and on May 19th requested thà't his application be amended as 

follOWS: ,:.:^:,l.,:l-' i ■ : 

■ '"ÏI^' principal novel eleraentof the tl^Ti'idë'iis'jîescnbéd Is thie rlin or cushlon 
ptojW;lfig'BnbstantkUy to rlght ariglêé ici ïlie 'frânié, cOnstructëa of felt, and 
protiaëd "vfm àpertures foi-'-ttié frée'ciréula.'fibù of air. The fiî?éseiice 'of this 
feàture''m*kefe the devicë li^ht and comftjttàblè'to the useï,' scf 'thaï it can be 
wom without Inconvenience." : y-: 

ifiiBeiaJso.aifiked tQ' strijse QHt^theîo^ail3lB in tbe application, and snb- 
stitute a single claim, as follows: . , 

"An eye sMeld comprising lenses, of transparent, material, Inclosed ,by a 
suitable frame, and with a strip or ëiitelbii ot felt projédting S^bstantially at 
right angles to the sald frame or bindlà^,'kiia*p'rôvldéd with Ventilation àper- 
tures, Bubstantially as described." 

, jThe (^pe js^as theri^upon , rgopjSîj^^ tlip conupissipfter, Th^ 

f oregoipig .^meridnaent,, .h<^We!ver, w^s, ipfot acteâ, . spo;}, tbe examiner 
holding,.^1ji^|;j, the; case %enpre^]:e^^^ plàjms in twp 

diffei^pli pp^rs," ^P^! i*'^^ ,p|i'4epç/;îtlsa|, "tliis ça»^ ^lipi^^'be regu- 
larly ,aiïjiçp,âl^ja beforq,coi|^ideration," ..In coqiplfpcë witl). this pr- 
der,|l^é apMiqànt, on Jdne.^O, 109^^^ an ^endîaqft canceling 

alj ^fiipis.heji^çtofore ;^ ^pdj sj^lituting four iiiew claims. 

The. fljçs^ OT.,tliese clàims,,aéscnl;)|^a[tbe,c\îshi^^ strip or 

cusmOT , , j tft^!, second, as fa c«sl^|pp pf fibroiia |iija,terj^,| pervious to 
air";. ,ïï^|;jti}j[rd,: as ,% s,t:riR pr 'cusïi;i,pp !pf ' fel^ prpj|eç,ting at right 
anglé^ îî^ itfljp lentes"; , É^nd the ,fpurt(i, as ?fa cusliiop. .gubstantially 
as 4ë^çr|b.Çfï-*' The wprd'"coi:k" was rtso.iStrickenip^^^ the 

prJginiàX, |9.pplication, Jto jS, subséquent cpipmHnicad|3n to JUimb, un- 
d;ér daté,<?f July 5, i8^3/tfe p%ç sai)^:,,^^^^^^^^^.^ , ^,,;. ^^'^^^^^; 

fin l}j8,,rçpoi;t pn the peftypp toi J:l^-cpiipRilsgioper 1» thda.,capp, jthe examine^ 
sald : "•: • *" Slnce he joijpf to ,this p^ltipij an amendnient t;o Jiis spécification 
and a Mew'fcialfti;'''* * * ' a àêw Stàtfe oî tàéû riiifeht justlfy' à reopenlng of 
*he case iDy-thêlpriniary ekâ!itainèr, UnOer îtile lié. In 1:hé ne*' eîalm î)resenteà 
by: the appjlciat In connection #lth' hIs motion, hé restrlctsi hlS; structure to 
an çye ghtejd, ^ijaving a cu^t^i^n , of , felt.; J^^ Jias; heretofora ipl^ed broadly 
a Çùshion of' flexible mâterlal, Such. a, claim. flot Ijâving nere,tofore been 
adjudiclated'.tipbii, the càsé'might properly be reô^pêned, "sufflcimt cause being 
shown/' aba dn thé approvttl of thé comtoissabnet;" The comrÊlissioner said in 
his dedalont; *Jn Tlew ofthej allégations ia this report,' ithé: casé Is reopened 
for the con(il)iîj3i;atlon by th? ,primary examiner of the flW; plalm applicant 
présents.'. JVh^n applicant i .çpnflnes bjs flew , claims, tô tlie subject-matter 
above réferi^d: to, they will tie Con^idéred, àlid jio othèr éJainis will be." 

To thip conuBuniçatioii lOTib replied où July 16, 1892, as follows : 

"I hâve tio acknowledge; Bacelpt: of officiai letter of JulyfS,: 1892, and in 
lesponse therefp beg to subnall; , the; f ollowlng aijiendmept: . la claim 2, line 3, 
of the lastj aP>endment, striée eut 'a cushlon of flbrous mate^ial, ,pervious to air,' 
and Insert 'a cUshlon of felt.' Claim 4, of the sapie âmendinent, strike out 
'cushioned,' and insert 'a etiéhion ôf felt.'- Thèse changes are thought to be 
in fnll ac^ordance with the examiner's lequirement, for, altbough it is plain 
the invention le not a mère change of material, yet the one esaential élément 
of the comblnation Is the felt cushion; meaningi;Of course, a cushlon of those 
pecuHar qualities possessed by felt. ' Favorable action is requested." 
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The first four claims of tlie patent as flnally issued are the claims 
embodied in the letter of June 30, 1892, as amended by the letter 
of July 16, 1892, and in each of thèse claims the cushion is restricted 
to felt. The adoption of this limitation is the sole ground upon 
Avhich Lamb obtained a reopening of his case after it had been 
tinally rejected by the commissioner, and he is bound thereby at 
least with respect tp thèse claims. 

In the early part of September, 1892, Lamb appointed Lange & 
Boberts, in place of Cilley, his attorneys. In a communication to 
the patent office dated September 9, 1892, Lange & Koberts amended 
the application by the addition of six new claims. They also erased 
the flrst two paragraphs contained in the communication of May 
19, 1892, already referred to. Subsequently ûve more claims were 
allowed. The whole number of additional claims finally allowed 
are numbered 5 to 15, inclusive, in the patent. In three of thèse 
claims the cushion is net strictly Ijmited to felt. In claim 5 the 
cushion is described as "of felt or suitable material," in claim 6 it is 
described as "of felt or other suitable material," and in claim 10 it 
Is described as "of felt or suitable material." In yiew, however, of 
the history of this patent in the patent office, it seems to me that 
thèse additional words do not enlarge the scope of thèse claims fur- 
ther than to cover a cushion having the peculiar qualifies possessed 
by felt ; that is, a cushion of fibrous material, which is soft, flexible, 
and absorbent, suclx as felt, flannel, and the like. In one of his 
communications to the patent office after the case had been reopened, 
the applicant said: "The one essential élément of the combination 
is the fèlt cushion; meaning, of course, a cushion ofthose peculiar 
qualifies possessed by felt." This would seem to be, under the cir- 
cumstances connected with the grant of this patent, a fair and rea- 
sonable construction of the words "other suitable material." But, 
whether this be so or not, it is clear to my mind that, in view of 
what took place in the patent office, the patentée is estopped from 
claiming a rubber cushion as witliin his patent. The confest in 
the patent office centered around the Genèse patent. Tliat patent 
described a rubber cushion, and Lamb was obliged to limit his 
cushion to some material other than rubber, as the sole condition 
upon which the patent was ânally granted. To hold that the words 
"or other suitable material" covered rubber would be to say that 
it included the rubber cushion of the Genèse patent. The interfér- 
ence proceedings in the patent office hâve, in my opinion, no bear- 
ing upon the question of the scope and meaning of the claims of 
the patent as iSnally allowed. Upon careful considération of this 
case, I am satisfled that the Lamb patent is liniîted to a cushion of 
felt or other similar fibrous material, and that it is not infringed 
by the défendants, who manufacture and sell an eye shield in which 
the cushion is composed entirely of India rubber. Bill dismissed, 
with costs. 
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AMteRICAN ORDXAXCE CO. v. DUIGGS-SEABTJRY GTJX ta 
.. AMMIÎNITION CO. 

(Circuit Court, D. Connecttcut. February 24, 1900.) 

Patents— Infrinwment—Breech-Loadihg Orpnakcei. 

ïiie r>rlgès & Shroeder patent, No. 360,798, for breech-loafllng ordnance, 
wàs not antlcipated by the Storm patent. No. 132,740, nor by the Pierl 
Efritisb patent, No. 3,615, and describes a breecbblock mechanism for rapid- 
fire guns both novel and useful; a.\ao held Infrinî^ëd, as to; claim 3, by a 
gnn copstructed in accordance wlth tbe Drlçgs-ïasker patent. No. 613.195. 

THte Was a soit in equity for infringèment of a patent. On final 
hearing. i 

\7. TEL Singleton, for complainant. 

Wilson & Wallis and "VVilkinson & Fisher, for défendant. 

TOWÎîSEND, District Judgè. Final bearing on usual bill and 
answer, raising questions of validity and infringèment as to the first 
claim of liateût No. 360,798, issued April 5, 1887, to Driggs & Shroe- 
der. Said claim is as follpws: 

"(1) In a gnn in whlch the breechblocit flrst moyes downward In opening, 
ànd tien swings bacliward and downward, the comblnation, wlth the gun 
breech provlded wlth grooves in ita upper wall, of the plvoted breechblocit, A, 
provlded on Its. upper surface with bauds or projections, a, a', adapted to fit 
in said groçves and bold said breechblock, flrmly in place, and means for movlng 
the breechblpck into and out of said grxJoves, substantlally as described." 

There was no patentable novelty in said downward, and backward 
and downward, movements of thebreechblock, or in the construction 
and arji'angement of cam mechanism for moving it in and out of the 
grooves of said claim. Défendant bas copied thèse constructions in 
its gun, wbich is made according to the spécifications of the Driggs- 
Taskçi; Pilent. 

Tbe ÇQji^bination of the daim in suit is intended for rapid-flre guns 
weighing, approximately, 1,000 pounds, in which the breechblock 
mechanijsm must be so organized as to withstand, when flred, a 
strain of many tons to the square inch. The spécification describes 
the patented construction, and its function, as foUows: 

"A repcësents ithe breeehblocki whlçh is provlded on Its upper convex surface 
with bands, or projections, a, a'.ifltting into correspondingly shaped recesses 
In the upp|er Interior surface of the gun breech, and extending downward be- 
16w the centef Une of the chamber. ïhese bands ànd their grooves flrmly hold 
the breeCbUock In position, and preveat bacltward movetneut of the same 
durlng firing." , 

Oounsel for complainant contends as follows: (1) That the pat- 
eiited inteptiën covers the novel construction of "a breechblock sup- 
ported by Wh^t you may câjl a horseshoe bearing bèhind it, so that 
from thç top'xjf it to a point WèU bèlow the center of the bore it was 
supportëd a^inst rearWat-di niotion by a band in the breech bearing 
against the breechblock." (2) ïhat, being confronted by the prob- 
lem of how to get this breechblock down out of the way so as to eject 
the old and insert the new cartridge, the patentée "organized a ré- 
sistance by this breechblock which required absolutely no withdraw- 



AMERICAN OEDNANCE CO. V. DRIGGS-SEABURY GUN & AMMUXITION CO. ^8DT 

ing, except one equal in amount to the thickness of tlie horseshoe 
that bore upon the breech at its thickest point, and he did that 
by having it of a certain thickness at the top, and then tapering ont 
at the curve on the inside, which ciirve on the inside or lower part 
of the bearing surface flnally met and vauished into the curve on the 
outside of the bearing surface of this horseshoe, * * » whereby 
he had this résistance of the horseshoe for the long sweep over the 
top and ^ides of the breechblock, and was able to get that breech- 
block out of its bearing, so that it could be tipped away by a quick 
motion by lowering it, not the whole length of the horseshoe, but 
just the thickness of the bearing at its thickest point," and that this 
organization was radically new. (3) That the application of this 
novel bearing involved "the capacity of multiplying those bearings, 
and of distributing this strain by any number of curves and bands 
required." 

To meet thèse contentions, counsel for défendant chiefly relies on 
the Mont Storm Patent, No. 132,740, of 1872, and the Pieri British 
patent, No. 3,615, of 1885. His expert testifies that United States 
Nordenfeldt patent. No. 282,008, of 1883, «is more closely allied to the 
mechanism shown and described in the patent in suit than perhaps 
any other mechanism of which I am aware." The Storm patent 
shows a musket with a flat-topped plate, which serves as a breech- 
block, and which moves downward, and then swings backward in 
opening, and means for moving the breechblock into and out of en- 
gagement with a "jaw or hook" on the top of the breech. It does 
not show either the "convex surface," or "bands fitting into cor- 
respondingly shaped recesses in the upper interior surface of the 
gun breech," of the patent in suit. Not only is the Storm device es- 
sentially différent from the invention in suit, but its inoperativeness 
for large guns is shown by the unsupported overhanging top hook, 
the absence of ail support opposite the bore and at the point of great- 
est strain, the impossibility of greater length of support against re- 
coil than that of the downward unlocking movement, and a confessed- 
ly impracticable thumb lever to hold the breech plate in its closed 
position. 

One of defendant's experts says that, if the Storm patent were ap- 
plied to a breech-loading gun, he should put it last in point fit prac- 
tical value after Pieri, the patent in suit, and two other patents. 
The other expert admits that, to so adapt the Storm device to a 
rapid-fire gun as to make it operative and efficient, he "should think 
it necessary to devise an entirely différent firing mechanism, and to 
provide more positive means for holding the breechblock in its upper 
or closed position," and that this would require a little study. 

Pieri's British patent bas the same means for moving and the same 
movements of breechblock as Storm. Defendant's counsel says that 
it is a "complète anticipation." Its experts do not support his con- 
tention. Prof. Alger originally, on cross-examination, admitted that 
the patent did not warrant the curved side pièces shown in the en- 
larged drawing and model, but that he thought it would be reason- 
able to infer that any one making such a gun would make said pièces 
in said shape. Later he testifled as follows: 
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. "A. Pf fiOre, ^pswering this question, Iwlsh to modlfy and add to my answers 
to your.quéstiçn^ lO'l, 103, 104, 1(^, ànd 106. A further careful examlnatlon of 
thë draWingsf'of'tliè Piérl patent îïàfe ^convincëd me tbat the datted line&lnag- 
ures 1, 2; and 8, and which can betoest polnted out in figure 2, Ijeing tbe curved 
line under;t>i6.1etter 'J,' eontlnned, jKfrtioally upward towar^s tlie tçtter'Q,' 
are intende^, tp show, and do show, ,tn'at the cheels; pièces 6n tlie'éiaéé of the 
block ha.ve the shàpe which bas beén'èiveh'to them In tlie m-odeland the large 
drawlng of the Pleri mechanlsm. ' i wàs mlsled into supposing the éurved dot- 
ted Une justiunder the letter 'J' to be the main spring In the flrefl pçsltlon, but, 
after more cïirefùlistudy of the flrRwings, I am now convinceà ttiat they do 
show the fprm of , blocli illustrâtes in tbe model ànd large drawing. 'A careful 
examinatioïi of figure 3 shows the 6itllne of onë of the cheek pièces In dotted 
Une, just as'lf Isshown in the inodel."' 

Lieut. Driiggs, tli« joint patentée of the patent in suit, defendant's 
other expeiît,.paj's: ; ,, r 

"X-Q. 89; Oomparing the structure of the Pleri patent wlth , that of the 
patent In suit, why do you regard thé latter as of greater value thà'n thé former? 
A. The Pieri patent,! do not. think is very well suited for a breech closure, 
for the reasoiî ,iiiàt I do not thlnk that it is pai^tcularly strong; that Is to say, 
that the surfaces éhgaged I do nét'think /wouldlie sutficiént , to ,hold the block 
in place under thé hïgh pressures; that are developed in gunSi'V 'ÎRD-Q. 107. 
Please state wi^ptbe'?, as far as the, supports, if or the blocks against 'hackward 
pre^surç are ,po'njOerjtied, you ,think ,the .Uriggs'-Tasker design résèmbles most 
the' Pieri patè4|; oir'the Driggs pàtèfat in' suit. A. I dOn't seé hoW they can 
well be comparéd. From the bandsalonej thë support ofthls bteck as uearer 
the Driggs patent' in suit. In theunanner of supporting: the.Jj^çpl^ below the 
center of thehToi;^ t* i«.,neare!r Uke.the Pieri i),at,ent; that.is .tos'say, ..the Driggs- 
Tasker pat9n,t,,No,, 6i8,lp5, may bè ,sàid' to haVe two featiirëi'ïn the support 
of the' breechDlo<;k','lll one of which ît Issîmllàr to the I>flggs''i<atent, No. 
360,798,' and the't>thë¥ simUar tb the Pieri Britlsh patent, No. 3,615 of 1885." 

: Thèse a^i^siQfliS .çopâr!g^(jthé cent eation of compraîh'iiht that thé 
Pieri ,speiciflp3.#ôns îçihd draw'ïngs ai;e indeâpite and' m^SIekçting; that 
they only shQW ai^ticipation jby thé inferèhcespfdefèiidaiiT s expert 
as to whatM>fjould:be reasQnable in cacrying but thè inyèhtivé îdfeà; 
that they: <i,9, n,çit (Jisclose^ aijy conpçption of plaihtifl's'méthod of 
hotlding.theMftQ^i-^gaittst.tl^e ^qtiph of thé discharge; ând thàt the 
Çiepi anii :thfl, ,pa^îented çonstruçtiona ^rè so disSiinil^r , thàt, thèy 
paanot, he.jcoi^pâred. Herii , nowhere shpFS thé pîii'ûiÉifE's coire- 
sponding grooves and bands, or the vahishing héirseshoë 'curfës, in 
br#eC]h#nidrMftcl:!viMl^e.tpprof his breech, js open,,, and therefbt'e thé 
bk^chbJoçk,h^ ni);^uppqpt lÀ tÏL?. spac^.ljetwéeii the ii^per parts of 
,^e hreêch,! i Thi^am^fl vert;ical lugs whiçh supppift' thë hppër parts 
flf the, bre^h)?^9ç)i;ai?ôvë;^the, bore of thé gun are iàstiMcieht to resist 
^e treniei]i4ouf|jBti5fin pf a,<j^scharge, ariâ thei^efPre ài'e supplement- 
fÀ by an, extpfl.sfipn of the , gi^p |raiué at the bottprii.' This constrùc- 
tioi*iPreVeftts<thie;léi)igth of thÇ|yprticrài éiippprting sittfàce ftoim bëîng 
greater thi§ifi,4:h,fîyfirtical sli^ihg nioïiôii,* as }^ possible iii thë '^aténtëd 

.çpn^rwçtipîi;',., jj .,,/',;; ■ ,.;,,:',,.'■. ■'^^. ,: ...,'':.''';;:"■-.■"■'.■■■' 

I :Nordenfe,ldfia,,tl'wted Statçs patè;ilt, No. 282,008,; pf 1880, is not 
naçptiopedshJî 4^feB.dant's expprt^riggs, and is''npt'di^c'ussed by de- 
fepidant's cojiîisé|;i;{ his briéf . , Defendant's expert, Àîgét, as already 
^jtated, flnds its niechanisni clbsely aïlied'to that pf 'the patent in 
^ujt. . But he admits that Nordenfeldt's méchahism coiitrols the 
movement, not of ja brpechhloct, butof a wedgë, anâthat he used 
"a breech recess slotted çplhplëtëly thrp\igh, and -Wlth reçoit sup- 
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ports bellind the block," instead of the patented "covered-ovep 
grooved breech recess with the transverse grooves eut in it to engage 
the bands on the top of the breechblock." Nordenf eldt's complicated 
construction comprised, not the patented breechblock with a down- 
ward and backward fliotion, but one which is rocked on a pivot in 
the arc of a circle, and which has a wedge on its back. When it is 
rotated outwardly it withdraws the wedge, and when rotated in- 
wardly it jams the wedge into the breach. It is not in the same class 
with Pieri, Storm, and the patented invention, in construction or 
motion. The wedge is not supported across the top. The opération 
of locking it is a subséquent distinct opération, with an indépendant 
device. It is difflcult to see how this complex arrangement could 
be adapted to operate a two-motion block. In this connection, it is 
signiiicant that Nordenfeldt, in bis later British patent of 1886, rec- 
ognized the disadyantages of this wedge and block contrivaace, and, 
as defendant's expert says, "shows a modification of his breech 
mechanism, in which the breechblock is in one pièce instead of com- 
pound, and itself perf orms the movements of the wedge of his earliest 
construction." 

Has défendant appropriated complainant's invention? Defend- 
ant's counsel says: "It is quite true that there is, at flrst inspection, 
a strong impression of resemblance between the patent in suit and 
the defendant's construction." Defendant's expert Alger admits 
that he does not find the patented bands or projections anywhere in 
the prior art; that their function is to support the breechblock, when 
in the closed position, against the force of the discharge of the gun, 
and that this same function is subserved: in defendant's construction 
of rib and upper part of breechblock. ' Later hetestifles as follow»: 

"X-Q. 186. In View o£ the détail examination of the Driggs-Tasker breech- 
block, its construction, the correlated parts in the breech, and the breechblock 
operating mechanism, are you not of opinion that this device contains mechan- 
Ical équivalents, in the shape of duplication or substantial identity bt parts 
or mechanical inversion, of thé device contained in the patent in suit? A. To 
a certain extent that is true, but at the same time I consider the Driggs-Tasker 
breech mechanism to be an improvement over the mechanism shown in the 
patent in suit, and to be a patentable improvement." 

There are other adinissions tb the same effect. It is unnecessary 
to discuss the diflerentiation of the two devices attempted by de^ 
fendant's expert. It is not even necessary to the détermination of 
the question of infringement to give to the daim the broad construc- 
tion to which it is entitled by reason of the novél and merîtorious 
character of the invention. 

Whéther défendant has improved on the patented construction by 
providing the lower part of the block with additional bearing surfaces 
is immaterial. As counsel for complainant says : 

"There Is the same coiivex hooded breech, exteriorly of the same substantial 
appearance. Within this covered hooded breech there are recesses across the 
top and down the sides, deeper at the middle of the top, and then gradually 
diminishing and disappearing at a point little below the middle of the bore 
of the gun. Within the , recess Is a transverse boit on which is secured the 
breechblock. This breechblock has; at one or both sides, a pin or stud enteriug 
a cam-shaped recess in the sidè of the breech, so that, as the block is operated, 
it Is flrst caused to move downward, and then backward and downward, in 
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op^ag, and a reverse action gjven in closing. On thls axial sbaft Is a cam 
■wiiich engages upon surfaces 6n thé slÀè of the breeclibloclki aiid causes it to 
hàvë'^he' movéments ètated. In boti-câéés the convex top of the block is 
tiirOTidéd, wlth bands or curved surfaeesifoUowlng the contour of the convex 
top Qt flie: block, such bands or cunyied; surfaces fitting the .corresponding 
grooves or reeesses in the top or sidcs iÇfthe block. In both cases thèse bands 
or curvéd Surfaces, fittlng Into thë corresponding recesses of the breech, take 
the back pressure, and support the block agaln^ the force of thé dlscliarge of 
the gun. Iti both cases thetkècvdlar Bhape of thèse bands or curved surfaces 
permit the block to be opened and closed by, a vertical motion, vyhich is short 
compared,:ïylth the amount of openlng and closing," 

The clefeûdant has appropriated substantially the constsuction, 
function, aùd opération of compliaiûant's vanishing horseshoe curves, 
with theiP incident novel features of maximum résistance, with 
minimum withdrawal and capacity of indeflnite multiplication. Does 
its construction infringe this claim? Whether the patentée used the 
Word "eônvex" in the spécification in the sensé of a double curvature 
■ — that is, curved like a sphère rather than like a cylinder — is not ma- 
terial on this question of infringement. Convexity is not claimed; it 
is not nflàterial; it is not functional. In the spécifications of the 
Driggs-Schroeder patent, No. 378,828, issued nine months later, the 
patentées did not use the word "convex," but described bands and 
grooves which are convex in the sensé of being cun'ed like a cylinder, 
and said: "They are subStantially the sanle as those disclosed in 
our above-named patent." On thîS point, Driggs, thé patentée, nov? 
defendant's expert, admits as foUows : 

"X-Q. 8t. Then the différence is a différence of machlnlng, workmanship, 
costs, etc.? A. Yes. X-Q.^88. In point of functlon and opération the two dé- 
viées are slmllar, in so far as It relates to the motion of the breechblock and 
the action of the grooves. and, projections? A. Yes." 

He then explains his reasons for said construction, and finally ad- 
mits as folléws: 

"RD-'Q. 101. Did thls pecullar shape of the bands and the longitudinally 
arched shape of the block i cotstitute a part of the novel détails that you said 
you believed your patent coviered aftw you had discovered the œcistence of the 
Storm and Pierl patenta, already referaed toî A. No; they did not. I never 
laid any partlcular stress £(n the longitudinal curve. It was made just for the 
same reason that manufacturers or designers put In flUets or curves, — slmply 
because they teiid to add aillttle to the structural strength, or improve the de- 
sign a little." 

The argument of limitation by reason of the file wràpper does not 
affect the questions hèréin, becausé the words added to the claim 
hâve no référence to tlié novel construction infringed by défendant. 
The claim indicates thç invention sought to bé protected with suf- 
ftcient accùracy. That it iS for à useful invention is proved by the 
history of tWo guns manufactured thereunder, by the subséquent 
Driggs patents, and by thé adniîssions of Driggs, the patentée. As 
défendant hàs appropriated complainant's construction, it is in no 
position to deny its utiljty. 

In view of thèse conclusions, the strenuoua contention of counsel 
for complainant that défendant is estopped to deny the validity of 
the patent in suit by reason of the action of certstin of its ofBcers in 
connectiph/with the assignment of said patent, will not be discussed. 
Let a decree be entered for an injunction and an accounting. 
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THE LEIDERHORN. 

(District Court, N. D. Califomia, January 26, 1900.) 

No. 12,020. 

1. Sbamen— Suit poh Wkongfcl Dibcharge. 

Evidence held not to sustain a libel by a seaman to recover wages, and 
damages on the ground of bis wrongful discbarge before tbe expiration of 
his term of service. 

2. Same — Pabt Performance op Conthact. 

A seaman wbo qults sMp vrithout légal cause, before expiration of time 
for which he shipped, is not entitled to recover as upon a quantum meruit 
for services rendered in part performance of his contract. 

This was a suit by a seaman to recover wages, and damages for 
wrongful discharge. 

Bert Schlesinger and George A. Curtis, for libelant. 
Chas. A. Low, for respondent. 

DE HAVEN, District Judge. On the ISth of August, 1899, the 
libelant shipped as a boatswain on the bark Leiderhorn for a voy- 
age from Hamburg, Germany, to Saji Francisco, Cal., and return to 
Europe by way of varions ports. The voyage was for a term of 
three years, and the libelant was to be paid for his services at the 
rate of four pounds per month. The libel allèges that while said 
bark was lying at San Francisco, on the 9th of January of the prés- 
ent year, the master, without any cause therefor, and against the 
will and consent of the libelant, "returned him on shore, and would 
not permit him to perform the remainder of the voyage * * * 
for which he signed." The libel further allèges that there is due 
to the libelant the sum of about f 75 for services rendered on the 
voyage from Hamburg to San Francisco, and also the amount 
which he would hâve earned if he had been permitted to complète 
the three-years voyage; and a decree is asked for the recovery of 
the wages already earned, "and to accrue for the period of three 
years, and for costs." It will be observed that the particular 
ground upon which the libelant bases his right to recover in this 
action is that he has been unjustly dischar ged by the master. This 
allégation is not sustained by the évidence. On the contrary, it is 
shown that the libelant left the vessel on the 9th of January, 1900, 
because he was beaten in a flght which he had with the mate on 
that day. In my opinion, the great prépondérance of the évidence 
points to the fact that in this matter the libelant was himself 
the aggressor; but, whether this is so or not, there is nothing in 
the évidence which would warrant a flnding that, if the libelant 
should return to the ship, there would be any danger of his receiv- 
ing bodily harm or improper treatment while on board, and in the 
discharge of the duties for which he shipped. The master has re- 
quested him to return to duty, and this he has refused to do. Up- 
on thèse facts, the libelant is not entitled to recover. The libel will 
be dismissed; the claimant to recover costs. 
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(DîstWct ' Coiift, . D. Wkshltigt<rt, W. D. Fëbruàry 263 ■ 1900.) 

Seamen— RiaHT TO Leave Shtp— REFiJéAi/ lo FuKNrsH Warm Room. 

The refusai by the captain of a vessel to furnisli.a warm room for the 
use of the seamen in cold weather, as' reqùlred' fiy AxH Déè. 2X, 1898 (30 
Stati 755);' âfter compIaint^iÉade W hlm, Is a' breach of fKf* shiipping articles 
whichijHstiaës'the meii In leaving the" vessel befofè the'«i^tetlon of their 
term of service, and entitles them to recover wages fôr thë tlitoé served. 

In Admiraltyj Suit for seiamen's Wages. Decreé foi? libelants. 

Irwin & iBM'dges, fpr libèlaat^. ^ 

Grorham & Gorham, for claimant. 

HANFOED, District Judge. I flnd, from thé pleadings and évi- 
dence in this case, that the tliree libelants were lawfuliy, shjpped as 
seamen on the'schoonej Ida îicKajj f oi" a voyage from Sajn ï'rancisco 
to Gray's Harbor, thence to the Hawàiiàii Islands, and rëtùrh to San 
Francisco, andjffftceeded on said voyage from San Francisco to Aber- 
deen,ipn Grrfty'si iIp.rbor, i aod until; the arrivai of the vessel at Abeï- 
deer» they pecfQfmed their duties faitM nlly. I flnd; aiso; that the 
^essel failed tQ ppiôyide asafe and warin room for use of the seamen 
on said voyagej»wl}ich began, in the season of cold weatherj and aftei^ 
arrivai at Aberdeênthe libérants m^de çomplaint to the captain of 
the lack of a iiçating çtove :in, the f orecastle^ and that their clothing 
aii4 beddifligj vf^rg wet, and; they wer© cold. When this coniplaiiit was 
ipa,d^,,tlîe açt ,o| «ongre^s ipfiJQeçpïnber 2X, 1898 (SOStats^ 756), had 
gone into efffiçty whichac^juamongother provisions, coÉtains an 
awendmeptiOf Section 4572, îRev. St-iyn^tasto positively idjuirë everj' 
yessej in;,tlïeife>reigQ and domestic tradesto provide. a safe aûd warm 
riQpBiifor nm (^,^amen iii; cold sveRther-i Ihepef^Ji?^. dsidefrom con- 
sifleirfttions) of ihjWOTity; i tlm libelants we^ei justifled % i the liaws of 
the cpuntry ioi icomplaiîiing :0f theiidiacOjwfort which they «uffered; 
but,;iinstead of f)|>S(H'yii}g! hJ8 duty in the matterj the captain positively 
rpfHsed tOigiyft aijiy heed; to their complaint. The only lexcuse oiï«red 
fit^Ti his i conduct; is -tliEtt' torroerly there badi ibeen ai ât&ve: ia the forer/ 
casitie, ajid, fts MibaftHfit iBBpected the^ôrecastle siace August of the: 
precpding ygar, hei did< not. toc^w that itlvàs Bot stilli there | but thé: 
court çan bas^P npipaitience isvitha pretense onithe pàtt df thfi- captain 
Q(a«lwpitba<t hfiiidoes notknowhio^vhiSiyessel is furnished or equipped 
for p. voyage, aiti4 that the; lack ,of suitable furnishing wastnot tenoiwn 
to hiw SLÎi^v he, ftad ; been told of it, becaûse, : from sheejf obstinacyj 
he faile^ to iHivestigp,te. Thenext morningi aifter makiog.ittiieir (^om- 
piL^ntjto tjie çfip^t^in, the libelants showed their resentmentof' the 
contefliptuoiîs tceatwentvfhicb (they hadreceii^ed by refusing tO turn 
to/an4 thereafter, bj the captain's orders, ; their meals were stopped. 
They i^mainedjwitl^ the vessel seyeral days, but fiùaJIy were obliged 
to leave her, or submit to éhe alternative . of perf orming the voyage 
Wthont the çomfort of a warm room in which to live? which they 
were entitled to under thie law 1 

Under the circumstances, I consider that it would be unjust and 
oppressive to decree a forfeitute of wages which the libelants earned 
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by faithful service. This case differs from The A. M. Baxter (D. C.) 
93 Fed. 479, in the important particular that the libelants in this case 
did complain to the captain of the lack of proper heating apparatus 
before they refused to continije in the service of 'the vessel; and I 
hold that in this case the captain is blamevvorthy, and that the flrst 
violation of the contract contained in the shipping articles was on 
his part. A decree will be entered in favor of the libelants for the 
amount of tlieir wages at the contract rate, from February 11 to 
March 3, 1899, both days inclusive, and for costs. 



MEMORANDUM DECISIONS. 



OIMIOTTI UNHAIKING CO. v. AMERICAN UNHAIRING MAOH. CO. 
SAME V. MISCHKB. (Circuit Court of Appeals, Second Circuit. January 25, 
1900.) Appeals from tlae Circuit Court of the United States for tlie Southern 
District of New Yorli. Motions to remand both causes to the circuit court in 
order to enable that court to entertaln motion for rehearing. See 1)8 Fed. 297. 
Henry Schrelber, for the motion. Louis C. Raegener, opposed. Before WAI.- 
LACB, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Such an order as that prayed for cannot be made on the 
application of the parties or either of them. The court below aloue can make 
the request Roemer v. Simon, 91 U. S. 149, 23 L. Ed. 267. 



DBXTER V. KELLAS. (Circuit Court of Appeals, Second Circuit. Jan- 
uary 30, 1900.) No. 98. In Errer to the Circuit Court of the United States 
for the Nortliern District of New York. Sumner B. Styles, for plaintiffi iu 
error. Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, No 
opinion. Order afflrmed in open court. 



FONG CHONG PAN v. UNITED STATES. (Circuit Court of Appeals, Nlnth 
Circuit. Pebruary 5, 1900.) No^ 585. Appeal from the District Court of the 
United States for the Northern District of California. E. J. Banning, Asst. 
U. S. Atty. Dismissed pursuant to subdivision 1 of the sixteenth rule. 



GERMAN SAVINGS & LOAN SOC. et al. v. NORTHWEST GENERAL 
ELECTRIC CO. (Circuit Court of Appeals, Nlnth Circuit. January 8, 1900.) 
No. 446. Appeal from the- Circuit Court of the United States for the District 
of Oregon. Milton W. Smith, for appellants. Ralph E. Moody, for appellee. 
Dismissecl pursuant to stipulation of counsel. 



THE HOWARD CARROLL, (Circuit Court of Appeals, Second Circuit. 
March 14, 1600.) No. 89. Appeal from the 1 triet Court of the United 
States for the Southern District o£ New York. Robt. D. Benedict, for appel- 
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lant iWlUielmug Mynderse, for appeljee. Before; WALLAOB, riAOOMBE, 
aftâ SHIPMAN, Circuit Judges. 

PEK CU'RIAM. We hâve carefuUy e:xamined the record In this cause, and 
hâve reached the conclusion that the decrèe of the district court be affirmed, 
with interest and costs. . 



ILLINOIS CENT. R. CO. v. BOUSLOG. (Circuit Court of Appeals, Flfth 
Circuit. March 5, 1900.) No. 853. In Error to the Circuit Court of the 
United States for the Eastem District of Loulsiana. Glrault Farrer, for plain- 
tifC in error. Chas. S. Rice, A. E. Billings, and R. B. Montgomery, for défend- 
ant In error. Before PARDEE and SHELBY, Circuit Judges. 

PEB CURIAM. The judgment of the circuit court in this case is affirmed. 



THE LADT WIMETT. (Circuit Court of Appeals, Second Circuit. January 
24, 1900.) No. 59. Appeal from the District Court of the United States for 
the Northern District of New York. John W. Ingraliam, for appellant. Geo. 
S. Potter, for appellee. Before WALLACE, LACOMBE, and SHIPMAN, Cir- 
cuit JudgéS. Np opinion. Decree affirmed, with costs, on opinion of court 
below. 92 Fed. 399. 



LAPPIN BRAKE-SHOE CO. v. CORNING BRAKE-SHOE CO. (Circuit 
Court of Appeals, Second Circuit, llarch 14, 1900.) No. 115. Appeal from 
the Circuit Court of the United States for the Northern District of New Yorlî. 
J. D, Gallagher, for appellant. Bdmuud Westmore, for appellee. Before 
WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. No opinion. De- 
cree affirmed, with costs, on opinion below. 94 Fed. 162. 



LAWRENCE v. GRAND RAPIDS SAV. BANK. (Circuit Court of Appeals, 
Sixth Circgit. November 15, 1899.) No. 702. In Error to the Circuit Court 
of the United States for the Western District of Michlgan. N. A. Fletcher, 
for plaintiff In error. WlUard A. Keeney, for défendant jn error. No opinion. 
Affirmed. 



LEDOUX V. FORRESTER et al. (Circuit Court of Appeals, Nlnth Circuit. 
January 8, 1900.) No. 568. Appeal from the Circuit Court of the United 
States for the Eastern Division of the District of Washington. W. B. Hey- 
burn, Littleton, Prlce, B. M. Heyburn, and L. A. Doherty, for appellant. Al- 
bert Allen, for appellees. Dlsmissed pursuant to stipulation of counsel. See 
(C. C.) 94 Fed. 600. 



MACY et al. T. PERRT. (Circuit Court of Appeals, Second Circuit. Feb- 
ruary 6, 1900.) No. 603. Appeal from the District Court of the United States 
for the SouthCTn District of New Yorfo Frederick M. Brown, :for appellant. 
J. Parker Kirlin, for appellees. Before WALLACE, LACOMBE, and SHIP- 
MAN, Circuit Judges. 

PER CURIAM. We are satisfled with the décision of the court below, and 
concur in the opinion of the district judge (91 Fed. 671) In respect to ail the 
questions presented by the assignments of error of the appellant. ïhe deci- 
-lon is therefore affirmed, with Interest and costs. : 
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THE MELROSE. JONES v. OGILVIE. (Circuit Court of Appeals, Sixth 
Circuit. November 16, 1899.) No. 730. Appeal from tlie District Court of 
tlie United States for tlie Eastern District of Michigan. F. S. Masten, for 
appellant. John H. Goff, for appellees. No opinion. AfHrmed. 



MIKOR V. JONES. (Circuit Court of Appeals, Sixthi Circuit. November 
15, 1899.) No. 713. Appeal from ttte Circuit Court of the United States for 
tlie Southern District of Ohio. J. B. Shindel, for appellant. H. P. Lloyd, for 
appellee. No opinion. Reversed. 



NEW ENGLAND R. CO. v. CONROY. (Circuit Court of Appeals, First 
Circuit.) Question of law certified to the suprême court of the United States. 
See 20 Sup. Ct 85, Adv. S. U. S. 85, 44 L Ed. . 



PATTON et ux. V. CLARK et al. (Circuit Court of Appeals, Sixth Circuit. 
December 4, 1899.) No. 718. Appeal from the Circuit Court of the United 
States for the Western District of Tennessee. Before TAFT, LURTON, and 
DAY, Circuit Judges. 

LURTON, Circuit Judge. This was a bill flled by the trustée to enforee a 
mortgage on realty in Tennessee, made to secure a note executed to the Jarvis- 
Conlilin Mortgage Trust Company, a foreign corporation, which had not com- 
plied with the Tennessee statute prohibiting foreign corporations from doing 
business within the state before registering their charters. The note pur- 
ported to be made at Kansas City, Mo., the place of the principal office of the 
Jarvis-ConliUn Mortgage Trust Company, which was a corjtoration of the 
State of Missouri, and was payable at Kansas City. This note was indorsed 
without reeourse, before maturity, for value, and without notice of any in- 
flrmities, to the complainant below, John W. Ciarli. The défenses are sub- 
stantially those presented by the case of Hamilton v. Fowler (C. C. A.) 99 
Fed. 18, and was submitted upon the argument made in that case. The case 
is governed by the opinion in that case this day flled, and is, upon the author- 
ity of that décision, affirmed, with costs. 



THE PHCBNICIA. (Circuit Court of Appeals, Secopd Circuit. March 14, 
1900.) No. 66. Appeal from the District Court of the United States for the 
Southern District of New Yorlî. Everett P. Wheeler, for appellant. Harring- 
ton Putnam and Wilhelmus Mynderse, for appellee. Before WaLLACE, LA- 
OOMBE, and SHIPMAN, Circuit Tudges. No opinion. Decree afflrmed, with 
interest and costs, on opinion below. 90 Fed. 116. 



SCHNELLER v. NEW ORLEANS & N. E. R. CO. (Circuit Court of Appeals. 
Fifth Circuit. March 5, 1900.) No.' 792. In Error to the Circuit Court of 
the United States for the Eastern District ot Louislana. .T. J. Prowell and 
Carroll & Carroll, for plaintlfl: in error. H. H. Hall, for défendant in error. 
Before PARDEE and SHELBY, Circuit Judges. 

PBR CUBIAM. The judgment of the circuit court in this cause is af- 
ârmed. 
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j; STjmmMGB et al. v. SUPREME LODGE 0RDEÏ6 0B*! GOLDEN OHÀÏN. 

(Circuit Court o« Appeals, Flfth Glrcutti. January 30, 1900.) No. 907. Appeàl 
.fW)i» the CiPGuit Court of the Unltea States for the Northern District of 

G«orgia. DocKeted and dismlssed jairsuant to the sixteéùtk: rule. 



; TENNESSEE GOAL, lEON&EMLBOADCO. V. PIËRCÈ. PIERCE v. 
-TENNESSEE COAL, IRON & EAIDHOAD GO. (Clfcult Court of Appeals. 
Klftb Circuit. .February 13, 1900.) Ne; 846. In Errorto the Circuit Court of 
the United States for the Northern District of Alabama, W. A.' Percy tod 
W. I. Gmbh, for Tennessee Goal, Iron & Railroad Co-. W. A. Gunter, for 
Pierce. Before PARDEE, McCQRMICK, and SHBLBY, Circuit Judges. 

PBR CURIAM. This case has heretof ore been before this court (52 U. S. App. 
.355,-26 C. .0. ^.■,032, $i ,Fed. 814), ap^ before the suprepie court of the United 
Stàt'es' (!'!■$' f- S- i- iô Sup, Gt ,a35,,4S,3Ç* ïld. 591), and the main propositions of 
law iivolved, iiicluding ttie rule qf daipàges, haye bepn ÇQnelijsjvely settled. On 
the last trial in the circuit' court the trial judge niad'e rulïngs on both sides, 
which are hère made the basis of 51 assigned errors. Porty-flve of them re- 
late to Instructions to the jury, given and refused. It is unnecessary to pass 
specifically upon thèse rulings, and we only observe in relation thereto that. 
If: tbeyrwere lerroneoUSi thete was practically à' compensation 'ôf errors, 
fori-noneiiof them seem to hâve misled the jury from' the Idi^ dnd facts of 
the çasej "The gênerai cierge givea-by the trial jûdge appéars' tO' be fuU, 
and to cover the law of the case, and the verdict of the jury'dbeSîsubStantial 
justice between the parties., ^^o.ijpe^lpurpose will be subseryed by a pro- 
longation of the litigatipn.:|' tTÎie ,Judg;inent of the circuit court is'.afflrmed on 
both writs, and the costs .■fflU b^ apjp.wtioned àccordingly. 



TEXAS & P. RY. CO.'T. EBISS et ali (Circuit Court, of Appëàls, Second 
Circuit. Mareh 16, 1900.K No: 150.'' In Errbr to the Circuit Court of the 
United^ States for the Southern District; of New York: Rush Taggart, for plain- 
tlff in êrrtjr: Treadwell -^lévèland," î(j^' déféudants in err&r. Before WAL- 
LACE rifid-SHIPMANi'Olrctiit Judgès;- No opinion. Jùdgméttt afflrmed on 
the o^ltiionïBthè forinet'èppeal. 98 ï"ed. 533. ■ ', ' 



TULLIS V. LAKE ERIE & W. R. CO. (Circuit Court of Appeals, Seventh 
Çijcuit.) , ,Questip;a^ of la,w,certifled ,to the suprême court of the United 

States. ;Seg;20:ëup,,.Çt l?G,,.Adv. Si.'lP.'S. 136,44 L. Ed. --r, 175 U. S. 348. . ' 



UNITED STATES T. DAtLBS MlLiTARY ROAD CO. et al. (Circuit 
Court of Appeals, Ninth Circuit. Pebruary 14, 1900.) No. 434. Appeal from 
the Circuit Court of the United States for the District of Oregon. John H. 
Hall, U. S. Atty. Huntington & Wllson, G. G. Gammons, E. B. Lamson, 
Barin & ^iVard, Sœeca Smith, J. K. Kelly, Richard Nixon, Ghester V. Dolph, 
Carey & Mays, and P. Tllliflghast, for appellees. Dismissed.i 
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In re VIETOR et al. (Circuit Court of Appeals, Second Circuit. March 13, 
1900.) No. 131. Pétition to Review Order of the District Court of the United 
States for the Southern District of New Yorlj. Sidney H. Stuart, for peti- 
tioner. Alex. Blumensteil, for respondent. Before WALLACE, LACOMBB, 
and SHIPMAN, Circuit Judges. No opinion. Order modified in open court 
See 38 C. O. A. 701, 97 Fed. 989. 



WESTENFELDER v. GEEEN et al. (Circuit Court of Appeals, Ninth Cir- 
cuit. January 8, 1900.) No. 423. Appeal from the Circuit Court of the 
United States for the District of Oregon. Dismissed upon consent of counsel 
for appellaht. See (C. O.) 76 Fed. 925; (G. C.) 78 Fed. 882; 31 O. C. A. 596, 
87 Fed. 1006; 33 C. C. A. 689, 91 Fed. 1006. 



WESTERN EY. OF ALABAMA v. LAW. (Circuit Court of Appeals, Fifth 
Circuit. February 12, 1900.) No. 8.54. In Error to the Circuit Court of the 
United States for the Northern District of Georgia. Geo. P. Harrison, for 
plaintifï In error. Hoke Smith, for défendant in error. Dismissed on stipula- 
tion of eouBsel. See (C. 0.) 91 Fed. 817. 
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